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IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
C/A No.: 2011-CP-10-7065

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Richard Ralph and Eugenia Ralph, S
CONSENT ORDER PURSUANT TO

Plaintiffs, RULE 40(j) SCRCP
Vs.
Paul Dennis McLaughlin and Susan Rhode
McLaughlin,
Defendants
and
Paul Dennis McLaughlin and Susan Rhode —
‘McLaughlin, o & « =
. < c =
o o
| o 2
. o e . b2 5] o ~
Third-Party Plaintiffs, 9; e
, 2%
L g4 *
VS, %w% w
s v

Seabrook Island Property Owners
Association,

" Third-Party Defendant.

N’ N S S N S Nt N N N S Nan Nt S Nt Nt Nt et S et Nt Nt et St et Nt st N N et o i st “e?

THIS MATTER came before me upon Motion of the Plaintiffs with the consent of the
Defendant/Third-Party Planitiffs and Third-Party Plaintiffs, by and through their respective

undersigned counsel, to strike the referenced matter from the docket pursuant to Rule 40(),

SCRCP, and -

A | | )
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IT BEING STIPULATED between the parties that discovery, settlement discussions, and
any alternative dispute resolution may continue while the case has been stricken pursuant to Rule
40() SCRCP.

NO’W, THEREFORE,

IT IS HEREBY ORDERED that the above-captioned case shall be stricken from the

docket by agreement pursuant to Rule 40(j), SCRCP; and

IT IS SO ORDERED! - -
(Q WO AS) I q , 2014 Chiet A rmmstratlve Judge g '
eston, South Carolma Nim icial Circuit
WE SO MOVE AND CONSENT:
WARREN & SINKLER, LLP - BUIST,BYARS & TAYLOR, LLC
G. Dana Sinkler W ! :72( G. Hamlin O’Kelley, I1I; Bar Md. 15491
P.O. Box 1254 : 652 Coleman Blvd., Ste. 200
Charleston, SC 29402 W " Mt. Pleasant, SC 29464
(843) 577-0660 (843) 856-4488
dsinkler@warren-sinkler.com hamlin.okelley@buistbyars.com
~ Counsel for the Plaintiffs Counsel for the Defendants/Third-Party
‘ ' Plaintiffs ‘
(C//?M/r Ll ,2014 ”{}W/ 2 2014

RICHARDSON PLOWDEN & ROBINSON

Sespne W Wiadllies

Eugerfé H. Matthews, Bar No. 10193 wz%
P.O. Drawer 7788 :
Columbia, SC 29202 W
(803) 771-4400
gmatthews@richardsonplowden.com

Counsel for Third-Party Defendants

(/2/“/ 2 2014
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

RICHARD RALPH AND EUGENIA
RALPH, :

Plaintiffs,

VS.

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Defendants.

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Third-Party Plaintiffs,
VS.

SEABROOK ISLAND PROPERTY
OWNERS ASSOCIATION,

Third-Party Defendant.

Nt St Nt Nt Nkl Nl st Nt N Nt i N ot st Nt Nt s s il otV it vt s i g st s’ o “aas”

THIS MATTER came before me upon Motion of the Plaintiffs with the consent of

the Defendant/Third-Party Plaintiffs and Third-Party Defendants, by‘:'and through their

Procedure by a Consent Order dated June 19, 2014,

NOW, THEREFORE,

- ROA 003

Ro15 - P 10- 3550

- CONSENT ORDER TO
RESTORE CASE TO DOCKET

A8

1809 40 W31
9NOBLSHYY T 3P

VE

HEIEHd £2NIT S10:

IN THE COURT OF COMMON PLEAS
CASE NO. 28+4-6R-10-7665

" been stricken from the docket pursuant to Rule 40(j) of the South Carolina Rules of Civil

SERIERS

' respec;ti\}é undersigned counsel, to restore the above-referenced matter, which had _




IT IS HEREBY ORDERED that the above-captioned case shall be restored to the

General Docket by agreement pursuant to Rule 40(j) of the South Carolina Rules of

Civil Procedure.

IT IS SO ORDERED!

Jwne \\ 2015
Charleston, South Carolina

‘'WE SO MOVE AND CONSENT:

BUIST, BYARS &TAYLOR, LLC

E%,!Qg‘ﬂ Q‘Kelge-a by, A %
G. Hamlin O’Kelley, 1ll; Bar No. 15491

652 Coleman Bivd., Ste. 200

Mt. Pleasant, SC 29464

(843) 8564488
Hamlin.okelley@buistbyars.com
Counsel for Defendants/Third-Party
Plaintiffs

TDoewe Vb , 2015

RICHARDSON PLOWDEN & ROBINSON

Eygene H. Matthews, Bar No. 10193
P.O. Drawer 7788

Columbia, SC 29202

(803) 771-4400 ,
gmatthews@richardsonplowden.com
Counsel for Third-Party Defendants
Dowe Yb, 2015

Chief Admnistrative J udge[
Ninth Judicial Circuit

GIBBS & HOLMES

‘}\L N

G. Dana Sinkler

P.O. Box 110

Charleston, SC 29401
(843) 577-0660
dsinkler@gibbs-holmes.com
Counsel for the Plaintiffs

Tono 1w, 2015
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IN THE STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

IN THE NINTH JUDICIAL CIRCUIT
Richard Ralph and Eugenia Ralph,

C/A No.: 2015-CP-10-03550
" Plaintiffs,
VS, -

ORDER GRANTING THIRD-PARTY DEFENDANT
SEABROOK ISLAND PROPERTY OWNERS
ASSOCIATION'S MOTION FOR SUMMARY
JUDGMENT

Paul Dennis McLaughlin and Susan Rode
McLaughlin, ~

- 2
c 2.
Defendants. o ' on
Pau] Dennis McLaughlin and Susan Rode . rnfﬁ ; =
McLaughlin, 7_;9— .- ~
“re -—t
' | =, Rt
Third-Party Plaintiffs, o B I
o :
.o R
Vs, P o
. . A-G_’j Cco
Seabrook Island Property Owners
Association,

Third-Party Defendant.

The parties to this matter, represented by counsel, came before this Court on May 11, 2016,

for a hearing on the Motion for Summary Judgment of Third-Pairty Defendant Seabrook Island
Property Owners Association (“SIPOA™).

Following review of the motions, exhibits, and oral arguments of counsel, and for the
reasons stated below, 1 hereby GRANT the Motion for Summary Judgment of SIPOA.
THE PARTIES
Plaintiffs Richard Ralph and Eugeﬁia Ralph have lived at 3055 Baywood Drive (“Lot

23) on Seabrook Island since 1997. Their neighbors, the McLaughlins, purchased 3061

Baywood Drive (“Lot 22”) in 2002, and eventually built a home on the lot in December 2008.

Association related to the properties in question.

V ’/
&

Both the Ralphs and the McLaughlins belong to SIPOA, which operates as the Property Owners’
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CLAIMS AT ISSUE

The Ralphs are suing the McLaughlins for a “trespass.” At oral argument, counsel f(;r
the Ralphs stated that the “trespass™ arises from the McLaughlins’ removal of a drainage pipe on
Lot 22 on December 9, 2008, during construction of McLaughlins’ home. To the extent the
McLaughlins are found liable to the Ralphs, they claim that SIPOA should bear the cost of such
finding, because the McLaughlins claim they “reasonably .relied” on purported representations of

SIPOA in 2002 and 2008.

FACTUAL RECcoORD

1. THE EASEMENT AND DRAINAGE PIPE.

When the properties at issue in this lawsuit wimere bciné developed, an underground pipe,
designed to provide drainage from Baywood Drive, ran under lots 21 to 28 and cmptied into a
-nearby lagoon. The underground pipe was in a “drainage easement” that ran under these lots.
The drainage easement also specified that it constituted a “no-build” zone. As the years passed,
the underground pipe became somewhat porous. For that reason, although the pipe was not
originally designed to provide additional drainage to the lots through which it passed, it actually
began to do so., ..

In March 2002, the owner of lot 22 — the lot now owned by the McLaughlins - requested'
that STPOA’s Board of Directors relinquish its interest in the easement to the indiyidual property
owners whose lots through which the easement passed. SIPOA did so, with the explicit provision

[

that the property owners would pay “all costs necessary” to remove the easement. In September
2002, the owner of lot 22 recorded a plat of the property that excluded the easement.

Shortly thereafter, in late 2002, the McLaughlins purchased lot 22. The realtor who sold
the property to the McLaughlins told them that SIPOA had abandoned the easement and that the

McLaughlins had the obligation to “take care of the removal of the pipe.” In any event, the
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McLaughlins admitted that they had no discussions with SIPOA concerning the property prior to

purchasing the lot.

II. THE MCLAUGHLINS’ CONSTRUCTION PLANS AND THE DISPUTE OVER THE PIPE.

Several years passed, and in 2005, the McLaughlins submitted building plans to SIPOA’s
Architectural Review Board (“ARB”) for approval. In response, on August 18, 2006, the ARB
gave preliminary plan approval to the McLaughlins, but specifically stated to the McLaughlins
that: “The owner is to assume all responsibility for the underground drainage line at the 20-foot
drainage easement/driveway,” and “the owner is to assume all responsibility for the abandoned
drainage easement that may contain a pipe.”. Thus, before going forward with their plans,
SIPOA expressly put the McLaughlins on notice that they bore all responsibility for their actions
related to the pipe.

' A[though there is no wrilten record of the conversatién, Mr. McLaughlin testified that
when he received the letter in 2006, two SIPOA employees —a Mr. Foster and a Mr. Wells —told
him that, despite the letter, the McLaughlins were only responsible for paying to remove the

: pipg, and hadA no other duty regarding the pipe. Other than Mr. McLaughlin’s testimony, there is
. no other evi‘dence that this hearsay conversation ever took place. |

In June 2007, the McLaughlins received a letter from SIPOA informing them that SIPOA
was developing a plan to address the “abandoned storm water drainage system” on their.
property, and that SIPOA would “welcome the opportunity to discuss this planned project with
you at any time and will i<eep you informed as the project pl;oceedsf” Accérding to Mr.
McLaughlin, he received the letter “out of the blue.” |

The Ralphs also received this same letter from SIPOA, and within a week or two of
receiving the letter, they sent a letter to SIPOA protesting the McLaughlin-s’ plans to remove the

s 3
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pipe. The Ralphs stated that the pipe was still working, and argued against the McLaughlins’
plan to “tear the thing apart or filling in or whatever they wanted to do with it.”

In any event, between 2006 and 2008, the McLaughlins did no work on the property, but
continued to pursue financing for the construction.

111 THE DISPUTE OVER THE PIPE ESCALATES IN 2008 .

Mr. McLaughlin testified that, in the summer of 2008, his attorney contacted a member
of SIPOA’s legal committee, Ron Ciancio, who allegedly gave “verbal approval” to continue
obtaining a construction loan and eventual construction as approved by the ARB. There is no
other evidence in the record of this hearsay conversation.-

In any event, the McLaughlins’ neighbors — including the Ralphs — continued to express
concern about the McLaughlins® construction plans. As a consequence, on September 22, 2008,

SIPOA’s Executive Director John Thompson sent an e-mail regarding the easement to the

property owners of lots 21 through 28 on. Baywood Drive, including the Ralphs and

McLaughlins. The e-mail included this language:

The Owner of Lot 22 is interested in building a new home, and wishes to remove
the drain pipe from the old easement. The Owners of Lots 21 and 23 are
concerned about potential adverse impacts this may have on the drainage
characteristics of their lots.

The SIPOA would like to discuss the possibility of re-establishing the easement

and providing for the long-term care of the pipe, which is presently still in very

good condition, but doing so will require the cooperation of all parties.

Following this e-mail, the interested parties met on September 29, 2008 to review an
engineering study of the issue and to explore potential solutions to the problem. At the meeting,
the parties agreed that they would attempt to find an engineering solution to the problem that
would require receiving an easement from a nearby golf course. Unfortunately, the golf course

did not grant such permission. >
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Thereafter, the McLaughlins sent out their own e-mail on October 3, 2008. In it, the
McLaughlins made the following admissions. First, The McLaughlins’ offer to the previous
owner of Lot 22 (not SIPOA) was contingent upon the easement being removed. Second, the
McLaughlins closed on a construction loan gfter their lawyer allegedly spoke with SIPOA and
“received assurances from the POA that a resolution of this matter was in the works.”

However, because the neighbors could not agree on a course of action, on October 7,
2008, Sam Reed, a STPOA property owner who had been working to try to mediate this issues
between the McLaughlins and the Ralphs, told the McLaughlins that he was no longer mediating
the issue beca;lse it was an “impossible situation.” According to Mr. McLaughlin, the position

of SIPOA “left him in limbo.”

. IV. + THE MCELAUGHLINS REJECT SIPOA’S FINAL EFFORT TO REACH AGREEMENT ON THE

EVE OF CONSTRUCTICN IN LATE 2008.

Between the meetings in early October 2008 and the date that the McLaughlins remqved
the pipe — December 9, 2008 — SIPOA never indicated to the McLaﬁghlins that a resolution to
the ‘issue had been reached. According to Mr. McLaughlin, he “had repeated conversations”
with Mr. Ciancio during that time period. During these conversations, Mr. Ciancio made no
commitments to Mr. McLaughlin, even though he was pressing Mr. Ciancio “for some direction
as to what [a resolution of the matter] was going to look like because it wasn’t clear to me where
they were going to come out.”

Prior to the removal of the pipe, the McLaughlins received one last proposal from SIPOA
in late November. According to Mr. McLaughlin, Mr. Ciancio delivered the proposal, which
included a statement that “it was the [McLaughlin’s] responsibility to negotiate with the club

about the easement out to the pipe out in the golf course.”

Clae
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The McLaughlins rejected the proposal as unacceptable. Mr. McLaughlin opined that
“[w]hen we received the proposal back from Ciancio and expressed that it was unreasonable, we
had had our — my feeling was our chains yanked from July to then without any resolution ;ind we
had been trying to act in good faith to try to reach some resolution.”

After consulting with their own legal counsel, the McLaughlins decided to move forward
with construction, including removal of the pipe. The McLaughlins removed the pipe on or
about December 9, 2008, although SIPOA, the McLauéhlins, and their neighbors had not come
to an agreement on whether or not the McLaughlins could remove the pipe, or the consequences
they would bear for doing so.

OPINION

L THE RALPHS’ UNDERLYING CLAIM AGAINST THE E MCLAUGHLINS IS NOT BARRED BY
THE APPLICABLE STATUTE OF LIMITATIONS.

A cause of action accrues at the moment a plaintiff has a legal right to sue on it. At that
poiqt, the law presumes at least nominal damages. Bergstrom v. Palmetto Health Alliance, 358
S.C. 388, 397, 596 S.E.2d 42, 46 (2004); Stephens v. Draffin, 327 S.C. 1, 4-5, 488 S.E.2d 307,
308-309 (1997). A statute of limitations will begin to run on the date that an action accrues. “A
statute of limitations reduces the interval between the accrual and commeﬁcement of a right of
action to a fixed period.” City of North Myrtle Beach v. Lewis-Davis, 360 S.C. 225, 230, 599
S.E.2d 462, 464 (S.C. App. 2604).

The date on which discovery should have been made — and on “’/hich the statute of
limitations begins to run — is an objective, not subjective, question. Young v. South Carolina
Dep't of Corrections, 333 S.C. 714, 719, 511 S.E.2d 413, 416 (S.C. App. 1999). “In other words,
whether the particular plaintiff actually knew he had a claim is not the test. Rather, courts must

decide whether the circumstances of the case would put a person of common knowledge and

p
@Lz(,, | .
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~ experience on notice that some right of his has been invaded, or that some claim against another
party might exist.” Jd. The fact that an injured party may not comprehend the full extent of the
damage is immaterial. Dean v. Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645 (1996).

The statute of limitations for an action for trespass upon or damage to real property is
three (3) years. S.C. Code Ann. § 15-3-530(3). On December 9, 2008, the McLaughlins
removed the drainage pipe. At this tinlle, the ‘statute of limitations began to run of Plaintiffs'
trespass claim. Plaintiffs filed their initial Complaint in this action on September 30, 2011.
Therefore, the statute of limitations had not expired at the time of filing.

II.  THE MCLAUGHLINS’ 'I;HIRD-PARTY éLAIM AGAINST SIPOA MUST BE DISMISSED WITH

PREJUDICE, BECAUSE THEY CANNOT SHOW ANY EVIDENCE OF _“REASONABLE
RELIANCE” ON A SIPOA REPRESENTATION. '

SIPOA was brought into this suit via the McLaughlins allegation that they “reasonably
felied” on “representations” of SIPOA in 2002 and 2008 that “authorized” them to remove the
pipe from their property in December 2008." The McLaughlins claim is derivative of the Ralph's
’claim against them. However, regardless of the disposition of the Ralphs® claim against the
McLaughlins, because the McLaughlins cannot produce evidence of an unambiguods p‘romise or
representation of SIPOA authorizing them to remove the pipe in Decémber 2008, their third-
party claim against SIPOA must be dismissed.

The elements of promissory estoppel are: (1) the presence of a pfomise unambiguous in

its terms; (2) reasonable reliance upon the promise by the party to whom the promise is made;

! In the McLaughlin's Motion for Summary Judgment, they argued that they brought a claim of
indemnification and not promissory estoppel against SIPOA. However, the Third-Party
Complaint does not include any reference to a claim for “indemnification.” If the McLaughlins
had brought an equitable indemnity claim, they would have to show that SIPOA was at fault for
causing damages to the Ralphs, and that the McLaughlins had no fault for damages allegedly
suffered by the Ralphs. Inglese v. Beal, 403-S.C. 290, 299, 742 S.E.2d 687, 692 (S.C. App.
2013). Because the McLaughlins removed the pipe over the objections of SIPOA, there is no
evidence in the record to support this theory of recovery. .

&, 7
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(3) the reliance is expected and foreseeable by the party who makes the promise; and (4) the
party to whom the promise is made must sustain injury in reliance on the promise. Woods v.
State, 314 S.C. 501, 505, 43} S.E.2d 260, 263 (S.C. App. 1993).

As a practical matter, there is no evidence to show that SIPOA has ever made any
promiseé to the McLaughlins. Accordingly, as a matter of law, there is simply no genuine issue
of material fact that the McLaughlins reasbnably relied on the unambiguous acts, representations,
and writings of SIPOA or otherwise reasonably based their decision to remove the pipe in 2008,
which is what prompted the lawsuit brought by Plaintiffs,

In fact, the record is completely clear that there was absolutely no “unambiguous
representation” from SIPOA that the McLaughlins® only re‘s.ponsibi‘lity regérding the pipe was
that it had to pay to remove the pipe. Rather, the entire history of the interaétions between
SIPOA indicate the opposite — that the McLaughlins had to assume all responsibility for the
disposition of the pipe. Indeed, by their own admission, (1) the McLaughlins blamed SIPOA for
leaving them in “limbo” in 2008 prior to their removal of the pipe, (2) rejected SIPOA’s
proposals to resolve the matter p;ior to the McLaughlins’ unilateral decision to remove the pipe,
and (3) were defendants in a lawsuit filed by SIPOA to stdp them from removing the pipe. For
these reasons, the McLaughlins simply cannot prevail in their third-party claim against SIPOA as
a matter of law.

CONCLUSION

For the reasons stated above, I hereby GRANT the Motion for Summary Judgment of the

Seabrook Island Property Owners Association. .

AND IT IS SO ORDERED. é E E ; o
’ 1 i

May ZC, 2016 ‘ The Honorable G. Thomas Cooper, Jr.
Charleston, South Carolina Presiding Judge
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IN THE STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON
Richard Ralph and Eugenia Ralph, C/A No.: 2015-CP-10-03550
Plaintiffs, :

- ORDER DENYING DEFENDANTS AND THIRD

VS, + PARTY PLAINTIFFS' MOTION FOR SUMMARY
JUDGMENT
Paul Dennis McLaughlin and Susan Rode
McLaughlin, -
Defendants.
Paul Dennis McLaughlin and Susan Rode - .
McLaughlin, ’ R
Third-Party Plaintiffs, Pt S =
2 5
VS. . ( g\?\ —J’:]‘ =
ot B O
Seabrook Island Property Owners 275 @
Association, »ne e
;é; -
Third-Party Defendant.

The parties to this matter, represented by counsel, came before this Court on May 11,
2016, for a hearing on Defendants and Third Party Plaintiffs, Paul Dennis McLaughlin and Susan
Rode McLaughlins' Motion for Summary Judgment. Counsel for all parties was present at the

hearing.

The non-moving party is only required to submit a mere scintilla of evidence in order to
withstand a motion for summary judgment. Hancock v. Mid-S. ‘Mgmt. Inc., 381 S.C. 326, 330,

673 S.E.2d 801, 803 (2009).

Having heard the arguments of counsel and considered the parties’ pleadings, memoranda

of law, and related documentation, this Court determines there are disputed issues of fact

e,
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regarding Plaintiffs’ claims. Therefore, Defendants and Third Party Plaintiffs' Motion for

Summary Judgment is hereby DENIED.

IT IS SO ORDERED. , ,
é\ L -t | {/
=+

The Honorable G. Thomas tooper, JIr.
Presiding Judge '

May 26, 2016

Charleston, South Carolina.
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IN THE STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS
IN THE NINTH JUDICIAL CIRCUIT
Richard Ralph and Eugenia Ralph, C/A No.: 2015-CP-10-03550
Plaintiffs,

Vs,

Paul Dennis McLaughlin and Susan Rode
McLaughlin,

ORDER DENYING PLAINTIFFS' MOTION FOR
- SUMMARY JUDGMENT

Defendants.
Paul Dennis McLaughlin and Susan Rode
McLaughlin,

Third-Party Plaintiffs,
vs.

-
[
QC,
Seabrook Island Property Owners
Association,

@3‘\\ 4

aQw
Third-Party Defendant.

Qe Wi L=

(.)\
0
%)

The parties to this matter, represented by counsel, came before this Court on May 11,

2016, for a hearing on Plaintiffs Richard Ralph and Eugenia Ralph's Motion for Summary
Judgment. Counsel for all parties was present at the hearing.

673 S.E.2d 801, 803 (2009).

The non-moving party is only required to submit a mere scintilla of evidence in order to
withstand a motion for summary judgment. Hancock v. Mid-S. Mgmt. Inc., 381 S.C. 326, 330,

Having heard the arguments of counsel and considered the parties’ pleadings, memoranda

of law, and related documentation, this Court determines there are disputed issues of fact

ROA 015




regarding Defendants' claims. Therefore, Plaintiffs' Motion for Summary Judgment is hereby

DENIED.
IT 1S SO ORDERED. ‘
&G,
The Honorable G. Thomas\Cooper, J1.
Presiding Judge - .
May? & _, 2016.

Charleston, South Carolina.
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State of South Carolina
The Cirvcuit Court of the FFifth Fudicial Circuit

Past Office Box 192
G. Thomas Cooper, Jr. 1701 Main Street, Room 320

Judge . ’ Columbia, SC 29202-0192
Phone: (803) 576-1783

Fax: (803) 576-1741

gcooperj@sceourts.org

May 31, 2016

The Hon. Julie J. Armstrong
Charleston County Clerk of Court
100 Broad St., #106

Charleston, SC 29401

.RE: Richard Ralph and Eugenia Ralph v. Paul Dennis McLaughlin, et al., C/A No. 2015-CP-10-
3550
Dear Ms. Armstrong:
Please find enclosed for filing three Orders in the above captioned case. 1 have enclosed copies,

and if possible, please timestamp and return to Judge Cooper’s chambers for our records.

Very truly yours, -

(1

Lauren Patterson
Law Clerk to the Honorable G. Thomas
Cooper, Jr.

GTClIr.:lep

Enclosures
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FORM 4 )
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF CHARLESTON
IN THE COURT OF COMMON PLEAS ,F g L E D CASE NUMBER: - 2015CP1003550
Richard Ralph, et al. Paul Dennis McLaughhn etal. '
201& HAY £2 AmMJ0:
PLAINTIFF(S) DEPENDANT(S)
A 0e rrm .
Submitted by: TYOLIC JSIE

CI.I'_-RK “ % 3 %?&FQ] Plaintiff [] Defendant or I:] Self- Represented Litigant

’{ DISPOSITION TYPE (CHECK ONE)
[J JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

B DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered.

[ ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [J Rule 41(a), SCRCP (Vol. Nonsuit);

[} Rule 43(k), SCRCP (Settled); [] Other _Dismissed without
prejudice
{T] ACTION STRICKEN (CHECK REASON): [J Rule-40(j), SCRCP; [:]Bankruptcy,

{1 Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award; [] Other
[0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECKAPPLICABLE BOX):
] Affirmed; - (1. Reversed; .. .[[] Remanded; (] Other

"NOTE: ATTORNEYS ARE RESPONSIB LE FOR NOTI"YING LOWER COURT TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT
RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:] See attached order (formal-order to foIIow) - Staternent of Judgment by the Court:

ORDER INFORMATION

PLAINTIFF S MOTION TOR PARTIAL SUMMARY .IUDGEMENT IS- UNDER ADVISEMENT PROPOSED ORDERS IN10
DAYS . . . - .

PR

. DEFENDANT MCLAUGHLINS' MOTION FOR SUMMARY JUDGEMENT IS UNDER ADVISEMENT PROPOSED ORDERS
IN i0 DAYS. ) oo :

DEFENDANT SEABROOK ISLAND PROPERTY OWNERS ASSOCIATION'S MOTION FOR SUMMARY .IUDG EMENT IS -
UNDER ADVISEMENT PROPOSED ORDERS IN [0 DAYS.

This order [] ends [X] does nct end the case..t k :
Additional Information for the Clerk.: ~ - - - ‘ e LT

. lNFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to'real or personal property. ot if any amount should be enrolled.’ If there
is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of (List name(s) below) Judgment Against (List name(s) below) Judgment Amount To be,Enrolled

‘$

18

Ts -

The judgment information above has been prowded by the submlttmg party. Dnsputes conccrnmg the arnounts contamed in thls form may be
addressed by way of motion purauant to the SC Rules ﬁt Civil Procedure. Amounts'to be computed such as interest or addmonal taxable costs not

- available at the time the form rdegAre subrhitted to the judge may be provnded to the clerk Note Tltle abstractors and researchers-
should refer to the official gurf or(r fopJudgment etalla)

Cireuit Court Judge ay L Judge Code 2126 Date 5.' "Lt~ ¢ 6
, ~Elerk of Court Office Use Only. - -
This judgment was entered on the .- day of 20 ._and a copy mailéed ﬁrst class or placed in: the appropriate
attorney’s box on this day of 20 . _to attorneys of record or to partles (when appearing pro se) as follows:
. ' . ’ ) : : Maria Klehlmg Brees; Eugene Hamllton Matthews' George
G. Dana Sinkler _ - ‘Hamlin O'Kelley I11- .
ATTORNEY(S) FOR THE PLAINTIFF(S) ) E ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter - . ' Clerk_ of Court

SCRCP Form 4C (10/2011) .
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FORM 4 2., A
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASJ‘J /,‘ﬂ /
COUNTY OF CHARLESTON e 2
IN THE COURT OF COMMON PLEAS CASE NO. 2015 CP—]O—3§ ( S \C" 6\
B O
Richard Ralph and Eugenia Raiph¢’ Paul Dennis McLaughllh nndosffgan de
McLaughlin \ [N ’,:.7
%% ©
PLAINTIFF(S) ' DEFENDANT(S) N
14
Attorney for : [_] Plaintiff \[:I Defendant
Submitted by: The Court. or
[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.

The issues have been tried or heard and a decision rendered. [ ] Sec Page 2 for additional information.
ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [ ] Rule 41(a),

SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [_] Bankruptcy;

[ Binding arbitration, subject to right to restore to confirm, vacate or modify

arbitration award; {_] Other

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

O Afﬁrmed [T'Reversed; [[] Remanded; [] Other - -

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT TRIBUNAL _OR
ADMINISTRATIVE, AGENCY ‘OF THE CIRCUIT, COURT RULING IN TH!S APPEAL

ITIS. ORDERED AND. ADJUDGED: I:] See attached ofder (formal order to follow) I:] Statement of J udgment
by the Court: Jury Verdict in favor of the plaintiffs against the defendants in the amount of $1,000. 00
actual damages. Parties have Ten (10) days to submit any post trial motions.

- ORDER INF ORMATION

This order P ends [[] does pot end the case.
Additional Information for the Clerk :

K

O Oooao

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or lf any amount
should be enrolled. If there is ne judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled

(List name(s) below) {List name(s) below) {List amount(s) below)

: Paul Dennis McLaughlin and .Susan
Richard Ralph and Eugenia Ralph $1, 000. 00
* . | Rode McLaughlin :

$

$

If applicable, descnbe the property mcludmg tax map information and address, referenced in the order:
NAR. R

#07 aboYe has bee prov1ded by, the submmmg party Dlsputes concerning the amounts contmned in this ~
sed by way 5 motio pursuant to the SC Rules £ Civil Procedure. Amoums to be computed such as interest
or additional fekable costs not hvailabld at the tix W

clerk, Notey

2134 1/26/17

Circuit\Coart J udge V ~ Judge Code _ Date '
SCRCP Form 4C (03/20]3) . Page 1
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For Clerk of Court Office Use Only

This judgment was entered on the day of ,20  anda copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows: .

Ainsley Tillman George 0'Kelly
ATTORNEY(S) FOR THE PLAINTIFE(S) - ATTORNEY(S) FOR THE DEF ENDANT(S)
CLERK OF COURT

Court Reporter: Ananda Haffenden

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision ren\tjicred.

SCRCP Form 4C (03/2013) ] 4 Page 2
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"STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDCIAL CIRCUIT
2015-CP-10-3550.

COUNTY OF CHARLESTON

Richard Ralph and Eugenia Ralph,

v.
VERDICT FORM
Paul Dennis McLaughlin and Susan Rode

McLaughlin,

)
)
)
)
)
' )
Plaintiffs, )
)
)
)
)
)
)
Defendants. )

VERDICT

. We, the Jury, find for the Plaintiff against the Defendant in the amount of
$ 1000~ actual damages.

> 7Y 7

J

FOREPERSON

26 T 203
DATE

O We, the Jury, find for the Defendant.

FOREPERSON

DATE
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STATE OF SOUTH CAROLINA )
)  IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT . . g% 5
) 2015-CP-10-3550 2D, S,
Richard Ralph and Eugenia Ralph, ) : <%, éf{ﬁ ( :
) & T v 62‘)
Plaintiffs, ) Sy, g
) T8, Py
v. )  ORDERDENYING PLAINTIFES’ 7% &
| | < ) MOTION FOR NEW TRIAL T
Paul Dennis McLaughlin and Susan Rode ) ' :
McLaughlin, )
)
Defendants. )
BACKGROUND

This trespass case came before this Court for a jury trial beginning January 23, 2017. The
jury was charged and began deliberations on Thursday, January, 26, 2017. The jury deliberated
over five h(')urs and returned a verdict in the amount of one thousand dollars. ($1,000.00) in favor |
of the plaintiffs. On February 3, 2017, the plaintiffs filed a motion for a new trial nisi additur, or
in the alternative, a new trial as to damages only, or in the alternative, a new trial absolute.
Defendants provided this Court with a Reply to plaintiffs’ motion. After thorough consideration
of the plaintiffs’ arguments and the defendants’ arguménts, this Court does not find compelling
reasons to invade the jury’s province. Thergfore, plaintiffs’ Motion for a New Trial is denied. ,

STATEMENT OF FACTS

This trespass case involved a drainage easement and a no build area that extended across
several lots located on Seabrook Island including lots twenty two through twénty six illustrated on
the “E.M. Seabrook Jr.” plats. (Pls.” Ex. 2 & 4). Plaintiffs are the owners of Lot 23. (Pls.” Ex. 1).

Defendants are owners of Lot 22. (Pls.’ Ex. 3). Defendants asserted that the drainage easement and

the no build area had been abandoned as illustrated on the “Forsberg™ plat. (Pls.” Ex. S5).
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At trial the plaintiffs preseénted evidence, including the above referenced deeds and plats,
indicating that plaintiffs had an ownership interest in the drainage easement and no build area
(“easement”). Howard Yates, qualified as an expert in the law of real property, testified that he
examined the chain of'title on the subjéct properties and found that all deeds in the chain of title were
subject to the easement. Mr. Yates testified that any abal;donment of interest in the easement by the
Seabrook Island Property Owners’ Association (SIPOA) would not have extinguished the easement.
Rather, abandonment of the easement wopld require at least the agreement of all the owners of any
property that had an interest in the easement. Additionally, Mr. Yates testified that the recording of
the Forsberg plat indicating the easement is “to be abandoned” does not result in the abandonment of
the easement. (Pls.’ Ex. 5). However, Mr. Yates also testified on cross examination that recorded
_ plats b_écome part of the deed to a property and that the Forsberg plat did become part of the
defendants’ deed. Mr. Yates also testified that the easement was originally in favor of SIPOA.

Testimony was received regarding alleged damage caused to plaintiffs’ property by
defendants’ removal of a Rortion of the drainage pipe (part of the easement) that was located on
) defendants’ 'ﬁroperty. Plaintiffs asserted that the drainage pipe removal increased the volume of
surface water on plaintiffs’ property after rainfall and increased length of time required for that surface
water to dissipate. Mrs. Ralph testified that prior to the drainage pipe removal, th_e surface water after
rain fall would take approximately one to one and one half days to di#sipate, and subsequent to the
drainage pipe removal, it takes several days for the surface water to dissipate. Mrs. Ralph also testified
that although there was a surface water problem prior to removal of the drainage pipe, the removal of
the drainage pipe exacerbated the surface water problem. Robert Georée was qualified as an expert
in civil 'engineering, registered land surveying, and storm water drainage, and testified that the

removal of the drainage pipe directly caused the poor drainage and flooding on the plaintiffs’ property.
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. However, Mr. George also testified that he was not aware of the surface drain; \that the defendants
had installed on their own property to alleviate problems that may have resulted from the removal of
the drainage pipe. Addiﬁoﬁally, the defendant, Mr. McLaughlin, testified that he visited his property
at least three times prior to removal of the drainage pipe, and observed standing water on the plaintiffs’
property after rain fall. Mr. McLaughlin also testified that the standing water was in an amount that
it reached the steps of the plaintiffs’ property. |
Finally, this Court received testimony regardi;lg the value of plaihtiffs’ property. Mrs. Ralph .
testiﬁe;i that the exacerbated surface water problem would have to be (iiéclosed if the property were
sold, and that it has decreased the value of the property. Mrs. Ralph testified that based on comparable
- homes in the neighborhood, she believed the value of her property to be seven hundred seventy five
thousand dollars ($775,000.00) if the exacerbated surface water problem did not exist. Mr. Ralph |
testified that he believed the diminution of value to his home was approximately two hundred
thousand dollars ($200,000.00). Testimony was also received from Nick Thompson regarding the
 value of the plaintiffs’ property. Mr. Thompson was qualified as an expert in commercial and
residential real property appraisal. Mr. Thompson testified that the plaintiffs’ valuation of their
property was likely accurate, and that plaintiffs’ property could be deprecxated by between forty and
sixty percent (40- 60%) based on the surface water problem.
At the close of plaintiffs’ case-in-chief, the plaintiffs moved for a directed verdict on their
- cause of action for trespass and this Court denied that motion. Defendants also moved for a directed
verdict on plaintiffs’ cause of action for trespass, intentional infliction of emotional distress, and
punitive damages. This Court denied defendants’ motion for directed verdict on trespass, but granted
a directed verdict on the intentional infliction of emoﬁ;)nal distress and punitive damages. At the

close of all the evidence, this Court ruled there was sufficient evidence for the jury to determine issues
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of trespass and abandonment regarding the easement, and denied both parties’ motions for directed
verdict.
After closing arguments, the jury was charged on the law includiné the law of easements,
: | trespass, and nominal and actual damages. Neither thé plaintiffs, nor the defendants, objected to the
charges given by this Court. During deliberation, the jury requested to rehear the testimony of
Howard Yates. The jury deliberated over five hours before indicating that it was deadlocked. This
Court gave the jury an Allen' charge, after which the jury continued deliberation for an additional
hour before returning a verdict. Néither party obj ecte.d to this Court giving the jury an Allen charge.
The jury’s verdict was in the amount of one thousand dolars ($1,000.00) in favor of the plaintiffs.
The word “nominal” was hand written on the verdict form by the jury.
DISCUSSION
L Nox;linﬁl Damages
The jury was given the following instruction on nominal damages: “The plaintiff is entitled
to at least nominal damages if you find the defendant committed trespass. Nominal damages may be
a foken sum such as one cent or one dollar.””? The jury returned a verdict in the amount of $1,000.00
- and wrote “‘nominal” on the verdict form. Plaintiff as;serts that $1,000.00 is not a nominal award, but

rather a substantial award, relying upon Hinson v. A.T. Sistare Const. Co.. 236 S.C. 125; 113 S.E.2d

341 (1960) (overruled on other grounds by McCall v. Batson, 285 S.C. 243 ; 329 S.E.2d 741 (1985)).

The facts in Hinson, however, are distinguishable from the case before this Court.

‘Hinson involved a condemnation action which was appealed resulting in the condemnee

receiving an award of twenty three hundred fifty dollars ($2,350.00) as opposed to the condemnation

' Allen v. United States, 164 U.S, 492 (1896).

? See Snow v. City of Columbia, 305 S.C. 544, 553; 409 S.E.2d 797, 802 (Ct. App. 1991) (“mere entry entitles the
party in possession at least to nominal damages.”).
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board’s proposed tender of seven hundred dollars ($700.00). Id. at 130; 113 S.E.2d at 343. At the
end of the trespass case,’ the jury’s verdict read “We find for the plainﬁﬁ‘ the sum of nominal dollars
actual damages and two thousand dollars punitive damages.” -1d. at 133; 113 S.E.2d at 345. The jury
was instructed to put “some token amount or some trifling sum in licu of the word ‘nominal[,]’” and

the jury returned a sum of two hundred dollars ($200). Id. at 134; 113 S.E.2d at 345. The Hinson

court found that “$200 is a verdict for substantial, not nominal, damages[,}” and reversed the judgment
“as to actual damages and affirmed as to punitive damages.” Id. The Court further explainéd that
“[w]here there has beeh a wilful (sic) invasion of a legal right but no substantial damage has been
shdw_n to have resulted therefrom, a verdict for punitive damages alone will stand, since it will be
presumed that nominal damages, incapable of admgasurement, Bavc been merged in the punitive
damages.” The Court’s decision was based on the fact that the “verdict in the condemnation
proceeding included just compensation for its loss [condemnee’s shrubbery] as well as for all
other loss sustained by him as the result of the taking. Id. at 133; 113 S.E.Zd‘at 344.

In the case before this Court, at the close of the plaintiffs’ case-in-chief, this Court directed a
»verdict in favor of the defendants against plaintiffs’ assertion of punitive damages and therefore there
was not the possibility of nominal damages being “merged into” punitive damages. Additionally,
unlike the plaintiff in Hinson, plaintiffs had not received compensation in any manner prior to trial, a

factor that influenced the Hinson Court’s decision. Finally, the award of two hundred dollars in

nominal damages in Hinson, represents approximately eight and one half percent (8.5%) of Hinson’s

actual damages represented by the award in the condemnation proceeding. Here, the award of one

thousand dollars ($1,000.00) in nominal daméges represents one half of one percent (0.5%) of the

* The plaintiff maintained a suit against the contractor who performed work on that part of the plaintiff’s property
which was condemned on the basis that such work began prior to tender of any money from the State and prior to
a decision in plaintiff’s appeal of the condemnation board’s award.

-5.
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lowest estimate of plaintiffs’ alleged actual damages.* Therefore, thlS Court finds that it was the jury’s
intention to award nominal damages, not actual damages, by writing “nominal” on the verdict form,
and based on the facts before this Court, the jury’s award of one thousand dollars ($1,000.00) is
nominal.
"IL  New Trial

Rule 59 of the South Carolina Rules of Civil Procedure authorizes the granting of a new trial
“on all or part of the issues [] in an action in which there has been a trial by jury, for any of the reasons
for which new trials have heretofore been granted in actions at law in the courts of the State;f’ Rule
59, SCRCP. “The grant or denial of new trial motions rests within the discretion of the trial judge
and vhis decision will not be disturbed on appeal unless his findings are wholly unsupported by the

evidence or the conclusions reached are controlled by error of law.” Howard v. Roberson, 376 S.C.

143, 149; 654 S.E.2d 877, 880 (Ct. App. 2007) (quoting Chapman v. Upstate RV & Marine, 364 S.C.
\
82, 88-89; 610 S.E.2d 852, 856 (Ct. App.2005)).
“Whena party moves for a new trial based on a challenge that the verdict is either excessive

or inadequate, the trial judge must distinguish between awards that are merely unduly liberal or

conservative and awards that are actuated by passion, caprice or prejudice.” Waring v. Johnson, 341

S.C. 248, 257; 533 S.E.2d 906, 911 (Ct. App. 2000). In the case of the former, the trial judge may
order a new trial nisi additur or new trial nisi remittitur; in the case of the later, “the trial judge is
required to grant a new trial absolute.” Id. “In ruling on a new trial motion, a trial judge has the

discretionary power to grant a new trial absolute or nisi in a law case upon his disapproval of the

4 If this Court uses the estimate of 40%-60% of property value loss presented at trial, the $1,000.00 in nominal
damages would represent a range between three thousandths of one percent (0.003%) and two thousandths of one
percent (0.002%) of the alleged actual damages.

6. \
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verdict on factual grounds . ...” Vinson v. Hartley, 324 S.C. 389, 404; 477 S.E.2d 715, 723 (Ct. App.

1996).
Our appellate courts have held that in reviewing a jury’s verdict “the jury does not have to
believe uncontradicted testimony™ because “[t]he fact that testimony is not contradicted directly does

not render it undisputed.” Vinson, 324 S.C. at 409-410. It remains in the jury’s province to determine

“the inherent probability of the testimony and the credibility of the witness or the interests of the
witness in the result of the litigation.” 1d. at 410. Furthermore, “[i}f there is any evidence to sustain
the factual findings implicit in the jury's verdict, this court must affirm.” Id. (quoting Hobgood v.
Pennington, - 300 S.C. 309, 313; 387 S.E.2d 690, 692 (Ct. App. 1989)). ‘

A. New Trial Absolute

Under the thirteenth juror doctrine, the fact that “the trial judge is compelled to submit the
issues to the jury” does not prevent the trial judge from granting a new trial absolute. Howard v.
Roberson, 376 S.C. 143, 152; 654 S.E.2d 877, 881 (Ct. App. 2007). The South Carolina Supreme
Court has explained the thirteenth juror doctrine as

a vehicle by which the trial court may grant a new trial absolute when [it] finds that

the evidence does not justify the verdict. This ruling has also been termed granting a

new trial upon the facts. The effect is the same as if the jury failed to reach a verdict.

The judge as the thirteenth juror “hangs” the jury. When a jury fails to reach a verdict,

a new trial is ordered. Neither judge nor the jury is required to give reasons for this

outcome. Similarly, because the result of the “thirteenth juror” vote by the judge isa

new trial rather than an adjustment to the verdict, no purpose would be served by

requiring the trial judge to make factual findings.
Folkens v. Hunt, 300 S.C. 251, 254; 387 S.E.2d 265, 267 (1990) (internal citations omitted).

Several reasons have been held to provide a basis for a trial judge granting a new trial absolute

including: “that justice has not prevailed,” “the verdict is inconsistent and reflects the jury's

confusion,” or “[the] verdict is unsupported by evidence.” Vinson, 324 S.C. at 404. (internal citations

omitted). Additionally, “[a] trial court may grant a new trial absolute on the ground that the verdict

\
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is excessive or inadequate[,]” however, “[t]he jury's determination of damages . . . is entitled to
substantial deference.” Id. “If the amount of the verdict is so grossly inadequate or excessive that it
shocks the conscience of the court and clearly indicates the amount was the result of passion, caprice,

- prejudice, partiality, corription or some other improper motives, the trial judge is required to grant a

new trial absolute.” Waring v. Johnson, 341 S.C. 248, 257; 533 S.E.2d 906, 911 (Ct. App. 2000).

South Carolina’s Supreme Court has found a jury verdict in the amount of $6,000.00
“irreconcjlably inconsistent with the unchallenged evidence presented at trial [J” that included
medical bills and lost wages tbtaling “$30,026 in undisputed damages.” Dillon v. Frazer, 383 S.C.
59, 64; 678 S.E.2d 251, 253 (2009). The Court found such an award “grossly inadequate”
demonstrating “that the verdict was actuated by improper motivation.” Id. at 65. In reaching this
c_iecision, the Court found the jury’s questions during deliberation (including whether any insurance
had paid' the plaintiff’s medical bills and whether the plaintiff had been paid while he was not
working), and the trial court’s instructions that “those matters ‘are not for your concern[,]’” in light
of the verdict indicate that “that the jury failed to follow the court's instruction.” Id. at 64.

In contrast, the Vinson court affirmed the trial court’s denial of plaintiff’s “motions for

reformation of the verdict, new trial nisi additur, and new trial absolute.” Vinson, 324 S.C. at 412.

The court found that based on the plaintiff’s testimony, the Jury could have found that the injuries
were not a result of the accident. Id. Additionally, the plaintiff’s “credibility may have been seriously
weakened by his first claiming lost wages, then withdrawing that claim when confronted with
deposition testimony which indicated he had no lost wages and was not making such a claim.” Id,
Finally, the court found that “certaiﬂ inconsistencies came out during Dr. Carlson's [the plaintiffs
doctor] testimony which may have brought his credibility into question.” Id. Based on a r¢view of

the trial court’s record, the appellate court determined that “the trial court's ruling is not ‘wholly
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unsupported by the evidence’ nor is it ‘controlled by an error of law[,]"” concluding.“the trial judge
did not abuse his discretion . . . .” Id. |

In the case before this Court, although there was testimony that the surface water problem on
the plaintiffs’ property was exacerbated by the defendants’ trespass, i.e., the removal of the drainage
_ pipe, Mrs. Ralph also testified that her property always had some type of surface water problem.
Defendants also testified that on various trips to their property, prior to the removal of the drainage
pipe, they observed flooding of the plaintiffs’ property after rain fall. Based on testimony from the
plaintiffs, the alleged diminution in property value could have been in an amount of two hundred
thousand dollars ($200,000.00). However, the plaintiffs also présented testimony of a forty to sixty
percent decrease in the property value. Based on that percentage range and Mrs. Ralph’s testimony
on the estimated value of the property, the resulﬁﬁg loss in property value could have been in an
amount between three hundred ten thousand dollars ($310,000.00) énd four hundred sixty five
thousand dollars ($465,000.00).

The jury’s verdict in favor of the plaintiffs indicates that the jury found that the defendants
committed trespass by removing the drainage pipe. The award of nominal damages in the amount of
- one thousand dollars ($1,000.00) indicatés that the jury did not find that the defendants’ trespass
caused the'damage alleged by the plaintiffs but understood that the law requires at leasf nominal
damages to vindicate the plaintiffs’ rights.

This Court finds there exists evidence to sustain the factual findings implicit in the jury’s
verdict. Additionally, the length of deliberation coupled with the request to rchear tcsﬁmony indicates
the jury’s thoughtfulness and thoroughness in its deliberation and reaching its verdict. There is no
indication to this Court that the jury was confused or that the verdict was unsupported by the evidence.

Finally, this Court finds that the amount of the verdict is consistent with the instructions given to the
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jury, and as such, does not shock the conscience of this Court. Plaintiffs’ motion for a new trial
absolute is denied.

B. New Trial Nisi Additur

“The grant or denial of a motion for a new trial nisi rests within the discretion of the trial judge
and his decision will not be disturbed on appeal unless his findings are wholly unsupported by the
evidence or the conclusions reached are controlled by error of law.” Waring v. Johnson, 3;11 S.C.
248, 256; 533 S.E.2d 906, 910 (Ct. App. 2000). “The consideration of a motion for a new trial nisi
additur requires the court to consider the adequacy of the verdict in light of the evidence presented.”
Id. at 257. “A new trial nisi additur may be ordered when the verdict is merely insufficient based on
the evidence.” Id. However, a trial judge is required to “offer compelling reasons for invading the
jury's province by granting a motion for additur.” Luchok v. Vena, 391. S.C. 262, 264; 705 S.E.2d
71,72 (Ct. App. 2010) (quoting Green v. Fritz, 356 8.C. 566, 570; 590 S.E.2d 39, 41 (Ct. App. 2003)
(noting that the trial judge’s “mere listing of [plaintiff’s] claimed damages .. . in [its] order does not
constitute compeliing reasons for invading the jury's province. Green, 356 VS.C. at 570)).

The ﬁn__ng court affirmed the trial court’s granting bf a new trial nisi additur, finding the
trial court “ﬁchlated compelling reasons in [its] order jﬁstify'mg the grant of the nisi adéitur.”
Waring, 341 S.C. at 261. The jury in Waring returned a verdict in “the exact amount of Waring's
medical bills.” Id. at 255. The trial court reasoned the jury had failed to consider pain and suffering
based on the facts that Waring had received years of medical treatment, “underwent surgery for a
condition which numerous doctors testified was aggravated by the wreck[,] . . . took advantage of
every recommendation of her physicians[,] . . . will most likely suffer pain for the remainder of her

life[, and] . . . [is] unable to continue her previous active lifestyle.” Id. at 260.

-10- 17,
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In contrast, the Luchok court found that the trial court improperly granted a new trial nisi

additur because it failed t6 provide compelling reasons for invading the jury’s province. Luchok, 391
S.C. at 265. During trial Ms. Luchok was the only witness to testify in her case in chief. Id. at 264.
Ms. Luchok’s testimony indicated that she did not require an ambulance or seek immediate treatment,
but rathex; “drove herself home after the accident.” Id. While she went to her family doctor the next
day, she did not begin chiropractic treatment until “more than three weeks after the accident[,]” and
that treatment included “mi;.ssages she recgived from a massage therapist who worked for the
-chiropractor.” I_d_ The trial judge granted a new trial nisi additur because the jury award failed to
cover all the chiropractic bills and the chiropractic bills were “reasonable and necessary.” Id. at 265.
However, the Luchok court found the trial court’s findings were not compelling reasons and therefore
" overruled the trial court. Id.

For the reasons stated in Part II. A., supra, this Court does not find any compélling reasons to
invade the province of the jury. Therefore, plaintiffs” motion for a new trial nisi additur is denied.

C. New Trial as to Damages Only

“The law in South Carolina is clear that when a verdict in favor of a plaintiff is fully supported
by the evidence on the issue of liability but the damages awarded are inadequate, a new trial may be

ordered on the issue of damages alone. S.C.R.C.P. 59(a). (Emphasis added.) (sic)” Cartin v. Keller

Bldg. Products of Charleston, 299 S.C. 152, 153; 382 S.E.2d 922, 923 (1989). Howeyer, “Ia] new

 trial on damages alone is not warranted unless the evidence presented indicated that a directed verdict

on the issue of liability would have been proper.” Pelican Building Centers of Horry — Georgetown,
Inc. v. Dutton, 311 S.C. 56, 61; 427 S.E.2d 673, 676 (1993).
This Court denied both plaintiffs’ and defendants® motions for a directed verdict on the

trespass cause of action which were made at the end of the plaintiffs’ case-in-chief. Additionally, at

-11- ]
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the close of all evidence, this Court ruled there was sufficient evidence for the jury to determine issues
of trespass and abandonment regarding the easement, and denied both parties’ motions for directed
verdict. For these reasons and the reasons stated in Part IL. A., supra, plaintiffs’ motion for a new trial
as to damages only is denied.
CONCLUSION
ITIS THEREFORE ORDERED that Plaintiffs’ Motion for a New Trial Absolute, New Trial

Nisi Additur, and New Trial as to Damages Only is DE

IT IS SO ORDERED!

February 7% ,2017
Charleston, South Carolina

-12-
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STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
. )
COUNTY OF CHARLESTON ) CASENO.2011-CP-10-_~/0) 5
RICHARD RALPH AND EUGENIA )
RALPH, )
Plaintiffs, ; ,\4 C‘ZLE. r—r;%
[
vs. ) SUMMONS L B o
) . JURY TRIALDEMANDED 2% <
PAUL DENNIS MCLAUGHLINAND ) oF 2
SUSAN RODE MCLAUGHLIN, ) < ez =
- ) 52 o
Defendants. ) o @
)

TO THE DEFENDANTS ABOVE-NAMED

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this
action, a copy of which is herewith served upon you, and to serve a copy of your answer to
said Complaint upon the subscribers, at their offices located at 171 Church Street, Suite
340, Post Office Box 1254, Charleston, South Carolina 29402, within thirty (30) days after
the service hereof, exclusive of the day of such service, and if you fail to answer the

Complaint within the time aforesaid, Elaintiff will apply to the Court for the relief demanded
in the Complaint.

WARREN & SINKLER, L.L.P.
Post Office Box 1254

Charleston, SC 29402
(843) 577-0660

Byt )
G. DANA SINKLER

Attorney for Plaintiffs

Charleston, South Carolina
September 30, 2011
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STATE OF SOUTH CAROLINA ) © INTHE COURT OF COMMON PLEAS

/\
COUNTY OF CHARLESTON ) CASE NO. 2011-CP-10-70 (5
RICHARD RALPH AND EUGENIA ) =
RALPH, : ) ) ';w -3y
A ) < at. @& ot
Plaintiffs, ) ‘:;;T, ’3) '
) Ty 2 M
vs. ) COMPLAINT \ E - e
: ) JURY TRIALDEMANDED S2 —.  °
PAUL DENNIS MCLAUGHLIN AND ) e L
SUSAN RODE MCLAUGHLIN, ) Z &
)
Defendants. )
)

Plaintiffs, Richard Ralph and Eugenia Ralph V(“the Ralphs”), complaining of the
Defendants, Paul Dennis MclLaughlin and Susan Rode McLaughlin (“the McLaughlins”),
‘allege and séy:

1, . The Ralphs are residents of the County of Charleston, State of South
Carolina, living in their home on Seabrook Island located at 3055 Baywood Drive.

2. The McLaughlins are residents of Winston Salem, North Carolina, owning
the lot adjacent to the Ralphs’ home on the east, which is identified as 3061 Baywood
Drive. |

3. The Ralphs’ lot bears the legal description of Lot 22, Block 32, Seabrook
Island, as shown on the original approved development plat by E: M. Seabrook, Jr., Inc.,

dated April 29, 1987, revised May 8, 1987, and recorded in the RMC Office for

Charleston County on May 26, 1987 in Plat Book BN, page 49.
4. The MclLaughlins’ lot bears the iegal description of Lot 23, Block 32,

Seabrook Island, as shown on an earlier plat by E. M. Seabrook, Jr., In_c., dated

September 6, 1984, and recorded in the RMC Office for Charleston County in Plat Book
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BD, page 23. This plat is identical to the plat by which the Ralphs acquired title, but is
designated as having been “submitted for pre-selling under irrevocable letter of credit
provision” and its approval by the County of Charleston did not “permit or authorize
occupancy.”

5. The McLaughlins' lot was initially conveyed by Seabrook Island Company
to D.P. Boothe, Jr. by deed dated August 28, 1985 and recorded in the RMC Office for
Charléston County on August 29, 1985 in Book T 147 at page 212. The legal
description described the lot as: “Having the size, shape, dimensions, buttings and.
bOUndings, more or less, as are shown on said Plat, which is specifically incorporated
herein by reference.” The plat depicts a 20’ Drainage Easement crossing the _northern
end of the lot and a “NO BUILD AREA” extending from the Drainage Easement to the
end of the property line. The fee 'simple title to the lot, including the areé occupied by
the Drainage Easement and the NO BUILD AREA, was thereby granted to Mr. Boothe.
The legal description also specifically provided that the conveyance was.

SUBJECT to the twenty (20’) foot easement for drainage and
the ten (10’) foot easement for drainage as shown on the
Plat by E. M. Seabrook, Jr., Inc., dated September 6, 1984
recorded in Plat Book BD at page 23.

SUBJECT FURTHER to the area designated as ‘NO BUILD
AREA' shown on Plat by E. M. Seabrook, Jr., Inc., dated
September 6, 1984 recorded in Plat Book BD at page 23.

6. | The chain of title for the lot acquired by the McLaughlins from the time of
its creation and first conveyance is set forth as Exhibit A to this complaint.

7. The chain of title to the Ralphs’ property is set forth as Exhibit B to this

complaint.
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8. The folIoWing deeds in the chain of title to the McLaughlins' ot contained
the same description of the lot and the easements to which it was subject as set forth in
paragraph 5 above: P-291, page 245, F-302, page 107, and O-352, page 700.

9. Both the plat by which the MclLaughlins’ property was sold and the
language 'of the deeds by which it was sold established the existence of a 20’ Drainage
Easement across their land and the land of the Ralphs and a No Build Area.

10. It is well established by law in South Carolina that, where a deed

' describes land as shown on a specified plat, such plat becomes a part of the deed and
purchasers of lots with reference to such plats acquire.every easement, privilege and

advantage shown on such plat. Biue Ridge Company v. Williamson, 247 S.C. 112, 145

S.E.2d 922 (S.C. 1965).

11.  ltis also well established by South Carolfna law that the McLaughIins had,
at the véry least, constructive notice of the Ralphs’ easement based upon the recorded
instruments in their chain of title. The law imputes to a Apurcha‘ser who proposes to
acquire title to real estate, notice of the recitals contained .in any properly recorded
instrument or writing which forms a link in a chain of title to the property proposed to be

acquired. Carolina Land Company, Inc. v. Bland, 265 S.C. 98, 217 S.E.2d 16 (S.C.

1975).
12. On May 20, 2002, at a meeting of the Officers of Seabrook Island Property
Owners Association (“SIPOA”), a motion was passed to “give the easement shown on

the plats of EM. Seabrook,” by which both the Ralphs’ lot and the McLaughlins’ lot were

originally conveyed, “back to the property owner with the understanding that the
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property owner pay all cost necessary to remove the easement.” To the Ralphs’
knowledge, no notice of this action was ever conveyed to them or any other lot owners
subject to the easements. Furthermore, at this time, the onIyAinterest the SIPOA had in
these easements was a duty to 'maintain them as set forth on the E. M. Seabrook plats.

13. At the time that this action was taken by the SIPOA, the Ralphs’ lot and
the McLaughlins’ lot had already been.conveyed by the originai developer and the fee
simple title to the portion of the easement on eéch lot and the No Build Area became
vested in fheir predecessors in title by virtue of the fact that each lot had been originally
conveyed according to plats which clearly depicted the Drainage Easement and the No
Build Area on their lots. |

14. When the McLaughlins were preparing to take title to their lot, in October
of 2002, they or their counsel used a plat created by Forsberg Engineering and
Surveying‘, Inc. entitled “Plat Showing Abandoﬁment of an Existing 20’ Drainage
Easement Lot 22 Block 32 Town of Seabrook Island Charleston South Carolina” dated
January 17, 2002. The Forsberg Plat specifically references the E. M: Seabrook Plat
recorded in Plat Book BD at page 23, by which the McLaughlins’ lot was previously
conveyed. | |
| 15. The McLaughlins then took title to their lot according to that plat and Mr.
McLaughlin took the position that their lot was not subject to the Drainage Easement or
the No Build Area, notwithstanding the faf:t that the SIPOA did not own the Easement
and had no legél authority to purport to have abandoned it. Furthermore, the

McLaughlins’ deed specifically conveyed the property “subject to any and all Restrictive
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Covenants, Easements, Rights-of-Way, Matters and Conditions of record affecting said

property. . ." (emphasis added).

16.  Notwithstanding the McLaughIins" efforts to avoid taking title to their'lof
subject to the 20’ Drainage Easement and the No Build Area shown on earlier plats by
which the lot previously had‘ been conveyed, as a matter of law, they took title to their lot
subject to the benefits and obligations of those easements.

17.  More than ‘six years passed from the time of fhe SIPOA’s unlawful attempt
to abandon the easement it never owned before notice of that action was
communicated to the Ralphs and other owners of Lots 21-28, Block 32, by an email
from the SIPOA, dated September 22, 2008, advising of a meeting to be held on
‘Monday, Séptember 29th. '

18. The email advised that the SIPOA had hired an expert to evaluate the
condition and usefulness of the 20’ Drainage Easement and that the expertﬁ had
recommended that the easement be “reestablished.” A copy of the expert's Executive
Sﬁmmary was attached to the email. (Exhibit C)

19. As a matter of law, the easement was never lawfully abandoned and did
‘not require reestablishment becausé the owners of Lots 21-28 owned the fee simple
title to the easement and the No Build Area and were entitled to the benefits and subject
to the réciprocal rights, obligations and burdens appurtenant to their lots.

20. The meeting on September 29, 2008 was attended by Mr. McLaughlin and

the Ralphs and several other lot owners. At this meeting, Robert George, an engineer

with significant experience and expertise in the subject of drainage of real p'roperiy,
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bresented a report of his findings as to the condition of the drainage system across the
lots owned by the Ralphs and MclLaughlins and others, and recommended that the
system be retained and protected. He specifically warned that the destruction of the
culvert on the McLaughlins' property “will exacerbate high ground water table concerns
and surface water ponding.” He also warned égainst obstructing the easement as “the
existing facilities . . . will be difficult to maintain without access provided by the existing
easement.” |
21.  Mr. McLaughlin attended with legal counsel, an architect and two builders

and asserted their right to consider the easement abandoned, destroy the culvert on
their lot and construct their house over the No Build Area. By this point it should have
been patently obvious to Mr. McLaughlin and/or his counsel, that ihe 2002 action of the
SIPOA was unlawful and did not, .as a matter of law, effect an abandonment of the
easement and No Build Area, vis-a-vis the owners of Lots 21-28, Block 32.
) 22. Following the meeting, Mr. MclLaughlin persisted in the position that: “As
you know, we have no easement on our lot” and again expressed his intention to take
up the portion of the drainage pipe on their lot and build on the No Build Area. (Exhibit
D)

| 23. Notwithstanding the fact that the Ralphs had every legal right to the
protection and maintenance of the easement as it existed on the McLaughlins’ lot and to
the protection of the No Build Area, the McLaughlins dismissed conditions imposed by
the SIPOA and proceeded with their building plans. They héd the section of culvert on

their property dug up and destroyed and raised the elevation of their lot, all leading to
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the increase of surface water flow and destruction of the drainage across the Ralphs’
property and subjected the Ralphs to excessive accumulation of water on their property
ever since,

24. As a result of the McLaughiins' unlawful and arrogant acts, the Ralphs
have been deprived of their legal property rights, and subjected to anguish and
emotional discomfort and deprived of use of a substantial portion of their yard due to
intervals of flooding. The value of their property has been substantially diminis.hed and
they are entitled to actual and punitive démages in such amount as may be found by the
trier of fact.

Wherefore, the Ralphs pray for actual and punitive damages against the
McLaughlins for the emotional anguish and discomfort they have endured; for the
expense they must incur in an effort to remediate the drainage problems associated
with the destruction of the drainage easement and usurpation of the No Build Area; for
diminution in value of their property due’to the destruction of the existing drainage
easement and fhe requirement that other drainage must now be constructed and
maintained; and for punitive damages that are due them as a matter of right to redress

the ordeal that they have had to endure, includirig this litigation, because they refused to
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abandon their rights to the easement and No Build Area, together with the costs and

expenses of this action including attorney fees.

WARREN & SINKLER, L.L.P.
Post Office Box 1254
Charleston, SC 29402

(843) 577-0660

By: %W

G. DANA SINKLER

Attorney for Plaintiff

Charleston, South Carolina

September 30, 2011
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CHAIN OF TITLE FOR MCLAUGHLINS LOT 22

EXHIBIT A

OF O R P DA O D PA
O DA BO0O

Seabrook Island Company
D.P. Boothe, Jr. 7-23-85 T147 212
Catherine C. Boothe and Barry P.
Boothe, Co-Personal Representatives of
Estate of D.P. Boothe, Jr.
Cecil Stricklin 19-29-97 P291 245
Carroll M. Gantz and Lorraine Gantz, as | 4-30-98
Joint Tenants with Right of Survivorship
Carroll M. Gantz and Lorraine Gantz, as | 8-2-00 0352 700
Tenants in Common without right of
survivorship
Minutes of SIPOA Meeting to “give the 5-20-02
easement back to the property owner’
Paul Dennis McLaughlin and Susan 10-1-02 L421 820
Rode Mclaughlin, as Joint Tenants with
right of survivorship
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EXHIBIT B

CHAIN OF TITLE FOR RALPHS LOT 23

"“TITLE OF OWNERSHIP ‘ DATE OF: -+ 'DEED . PAGE .

,_ 7 _'._".'—",—_"_"'.'—‘."'_‘_'.,_.>—‘"L'_'-.'_'f'f"'T'T‘:_“—'——'._':"‘_‘M ON TH'TD‘AYTT.T"""?TE'G@'K_‘__T P
' " YEAR . A

Seabrook Development Corporation 1798 T 315

3-13-72
Seabrook Island Company 9-29-72 : E100 242
Seabrook Island Ocean Club 10-28-85 E149 10
Incorporated
NCNB South Carolina (Masters Deed) 11-16-91 D209 462

NationsBank of South Carolina,
Successor by Merger to NCNB

Starwood Capital Partners 7-14-93 M229 850
Seabrook Ventures, Ltd. 8-12-93 . 1 K231 394
Richard Ralph & Eugenia Ralph , 3-19-97 K282 846

Minutes of SIPOA Purporting to “give the | 5-20-02
easement back to the property owner’ »
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EXHIBIT C

~—Original Message——

From: John Thompson <jthompson@sipoa.org> .

To: ‘Paul McLaughlin' <psul@mmfa.info>; valencoecvi@sol.com; vanheerdenjon@mayo.edu; billo@promarktech.com; ibovetie@carolinar.com;
llightl@comeastnet; Bill Crater’ <pillemteri@belisouthunet>

Ce: Slreed729@aol.com; ‘Seott Wallenger' <gswalli@belisouth.net>; ronaldciancio@bellsouthnet

Sent: Mon, 22 Sep 2008 5:02 pm

Subject: Old Easement on your Baywood Lot - IMPORTANT

Dear Owners of Lots 21-28, Block 32,

We would liks to invite you to a mesting in the SIPOA office on September 26th at 10:00am to discuss the matter described belowN\Jf you
are unable fo attend in person, but would like to participate via conference phone, please let me know.

In brief, many years ago, the Board of Directors of the SIPOA-voted to give a drainage easement, on your Baywood Lot back to the
property owners with the understanding that the property owners pay all costs necessary to document the removal of the easement. Two of
you (or prior owners of your lots) chose to take the formal action to remove the easement from the recorded documents at the County
record's office, and the rest did not. Now we have a complicated matter.

~

The drainage pipe that Is in the old easement is still in plece, Is in gaod condition, and functions, aithough a new drainage pipe was
Installed on the goif course, providing the capacity to mest storm conditions for which all the drains on the island are designed to handle.
The presence of thie additional pipe, on your lots provides increased capacity, above and beyond that for which other storm water drainage
systams on the island are desinged, and also providss continual service to reduca the ground water levet on your lots.

The Owner of Lot 22 is interested in bullding a new home, and wishes to remove the drain pipe from the old easament. The Owners of Lots
21 and 23 are concamead about potential adverse impacts this may have on the drainage charact eristics of thelr lots.

The SIPOA hired an engineer skilied in these types of issues to evaluate the situation... Robert George, and Mr. George will be at the
mesting on the 26th.  ~ ’

The attached document is Bob George's summary, in which he points out that keeping the existing pipe in place and functioning is the best
option; and-to-the extent that any portion is removed, installing an additional pipe, connecting to the new golf course drain, &ill Atitainsthe
overall functionallty of the present system.

The SIPOA would like to discuss the possibiiity of re-establishing the easement and providing for the long-term care of the pipe, which is
presently still in very good condition, but doing so will require the cooperation of all property ownsrs.

Pleasse let us know if you will be able {o attend the Sept. 29th, 10:00am meeting, at the SIPOA office.
- If you have any guestions | would be giad to attempt to answar them prior to the meeting.
. ‘Sincerely Yours,

John Thompson

SEABROOK ISLAND

Property Ownere Assoclatio:

- John G. Thompson,PCAM
Executive Director

www sinoa orq

Natural Oceanfront Living near Historic Charleston, SC

Note: This communication, including amy afiachment, contmins
informntion that mny be confidentis! or privileged, and is intender
solely for the catity or individual 10 whom it is addrssed. M vo
arc wot the intended recipient, please delete this message and notify
the scader by replying 1o this message Any disclosure, copying, of
disteibution of this message by unintended secipicnts is strietly prohibited.
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t G. ROBERT GEORGE & ASSOCIATES, INC.
CONSULTING ENGINEERS, PLANNERS AND LAND SURVEYORS

2411 SAVANNAH HWY., » CHARLESTON, SOUTH CAROLINA 2624 » [843) 556-4281 .
P.0. BOX 32158 = CHARLESTON, SOUTH CAROUNA 28417 »FAX (843) 671-0276

September 16, 2008

Mr. John B. Wells

Director of Operations & Maintenance
Seabrook Island Property Owners Association
1202 Landfall Way _
Seabrook Island, South Carolina 29455

Re:  Executive Summary for
Drainage Facilities Evalnation Report
Baywood Drive - Lots 21-28, Block B
Seabrook Island, South Carolina

" Dear Mr. Weils;

Pursuant to your recjuest of September 15", please accept the following Executive
Summary of the Evaluation and Report dated Septembez 4, 2008.

FINDINGS AND RECOMMENDATIONS-

1. The existing paraliel drainage Eacﬂmes within Lots 21 thmugh 28 and the newer
' ten-year old conduits within the 11™ Fairway together provide sufficient transport
capacity to accommodate major storm events exceeding a ten-year retumn

2. The thirty plus year-old culverts within Lots 21 through 28 are in surprisingly
good condition, but the moderately infiltrating pipe joints contribute to beneficial
control and lowering of the ground water table within the topographical evident
dune tuugh within which these facilities were originally constructed.

3. Fggg existme/digptinlet-structurs es withinithe. %mnagereasement‘pmv;de beneficial
gontrol Of ST £ ovaF‘ f Eos ‘wnmm%tsm‘ih?ough 28l

‘uammtmgé(mdammﬁbl% P s s water‘f)%ﬁ‘dm:g‘.‘;

4, The existing facilities within Lots 21 through 28 will be difficult to maintain
Withoit access  proyided by. the éxisting ‘easement. Unless periodically inspected
and ¢ adequately maintained, the existing culverts may develop latent defects
and/or reduced functional capacity.

4Resxden3alvwnsuucuon;ovenmshng storm dfainage facilities abandoned-in

pladesis notzadvnsable -

bl

100% RECYCLED PAPER
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Sep 16 U8 10Uba G Robert George & Associa 8435710276 p.3

Mir. John Wells : September 16, 2008
Seabrook Island Property Owners Association Page two

6. Maintaining significant segments of the existing facilities in service will continue.
to provide surface and subsurface drainage benefits within the shallow dune
trough within Lots 21 through 28.

7. Removal of culverts within Lots 22 and 24 may contribute to an elevated shallow
ground water table and increased surface ponding..

8. Notwithstanding loss of portions of the existing drainage facilities, remaining
facilities should be kept in service to the greatest extent practical to provide
continued control of shallow ground water and surface water within the natural
dune trough,

9. Existing facilities retained in service can be modified to provide enhanced
shallow groundwater and surface water control benefits.

10.  If portions of the existing facilities are removed from service, lot owners within
: these impacted areas should be encouraged to install privately maintained
subsurface drainage control facilities to prevent elevation of the groundwater
table.

11.  Removing any portion of the existing system within. Lots 21 through 28 will
‘ increase the likelihood of roadway and area flooding for storm events exceeding a
ten-year frequency. :

Please advise if additional information or clarification is requireci at this time,

No.C00570

\
z P g\“
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EXHIBIT D

From: "Paul McLaughlin® <paul@mmfa.info> - v

Dste: Fri Dec 05, 2008 12:11:43 PM US/Eastem

To: "Robin Foster™ <robinfoster@verizon.net>, <jboyette@carolina.rr.com>, <llightt @comcast.net>, "C.R. & DEENA RALPH"
<crdeenaralph@earthlink.net-, “Dale Foster™ <datef@promarktech.come>, “Tony Valencourt™ <valencoacv@an).com>

Ce: "Eric Davidson™ <edavidson@davidson-bradshaw.coms>, "Linda Easterlin™ <dinda@easterlincompany.com:>, ™Billy Easterlin™
<bili@eastarlincompany.coms, *Ashley Easterlin” <Ashley@easteriincompany.com>

Subject: Baywood Easement

Daar Baywood Naighbors,

{ am sure you may be wondering: What Is the status of the pipe issue on our
property? | want o provide you with en updats.

In November, we made a written proposal to the POA that includes granting
the POA an easement in the 15 foot no-build zone - as we talked about befare
- and installing a new pipe to the cumrent pipa that crosses your properties
tothe existing pipe on the golf course - on our property. This proposal

keeps the POA system whole and opsrating an your properties. We proposed -
using our contractor, but the system's design would be Mr. George's, and the
new connection - along with the easement across your properties - would
remain the POA’'s to own and maintain. In our viesw, this proposal Is in all

our interests, becausa it keeps the POA in the loop and assures us and

‘future owners of our properties that if there are problems and maintenance

needs with the system - we and they will know who to tum to.

>

We also said that we would move forward with removing the pipe that crosses
our lot, so we can procaed with bullding our home. As you know, washave.no
easPmeitamarriot. The lstter prepared by the previous owner of our
property, approved and signed off by the former Executive Vice President of
the.POA, and duly recorded at the Court House makes very, clear that the
easement on our property was abandoned by the POA in 2002, before we
purchased the lot, and we are authorized to remove it at any time. Thess is-
an irrafutable fact.

Bescause we want to move the process forward, we offered to share some of the
cost of implementing our proposal. This does not (nclude the additional

costs we have already paid in associated with dealing with this four month
delay and the negotiations - and | can assure you: These have not been
insignificant]

While we could have proceeded with construction of our home, we choose to
wait and work out an agresment. Nonetheless, we will not wait any longer and
will not be forced to do anything more than we propossed. In fact, we are now
proceeding with construction. And, while we are certainly open to tweaking
our proposal around the margins - our proposal to the POA is essentially

final. -
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For the record: We will not assume any financial responsibility for the new
pipe and nor should youl in addition, we are not liable for the POA's
deciston to install or not insfall the new connection, or the impact of
removing the abandoned pipe from our property. The drainage easement and
maintaining the drainage system's integrity are the responsibilities of the
POA - not any single property-owner and that includes each of you and us.

Frankly, the POA's history in dealing with this situation (see attached
chronology, which | prepared and forwarded to Ron) is rather disturbing. For
example, when the Board took action to abandon the easement in May 2002,
months before we purchasad the lot, the POA failed to consult an engineering
professional like Mr. George. Furthermore, the copy of the letter |

previously sent you from Mr. Gantz (a second copy is enclosed) is just the

tip of the iceberg. | have also included a copy (third attachment) of an

email from Mr. Gantz that he prapared in response to a remarkabls request by
the POA in 2006 (at the bottom of Mr. Gantz's emaul) As you read it,  am

sure you will agree maﬁfgg}s;h s

) impo t mattar that affects:O!

ok xbr s ma Qe

One unfortunate result of this confusion has been the rise of frustration
-amongst us. | think it is very important that we shift the focus away from
- @ach other and look at the real source - the POA. The POA can now choose to
do the right thing, or not - but it is their call. My wife and | have acted
in good faith throughout this unfortunate ordeal. We want and will be good
neighbors, and hope to enjoy many years together on Seabrook Island.

In the end, we all share the same goal - & quist spot in paradnse where we
can kick back and relax.

If you should have any questions, please direct them towards ms, not our
builder or sub-contractors.

Thank you,

Paul and Susan McLaughlin

[N

winmail.dat (4.8MB)
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

RICHARD RALPH AND EUGENIA
RALPH,,

Plaintiffs,
V.

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Defendants.

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Third-Party Plaintiffs,
V.

SEABROOK ISLAND PROPERTY
OWNER’S ASSOCIATION,

Third-Party Defendant.

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2011-CP 10"@065 #N

WRIT OF SUMMONS
(JURY TRIAL DEMANDED)

TO THE ABOVE-NAMED THIRD-PARTY DEFENDANT:

YOU ARE HEREBY SUMMONED and required to answer the Third Party Complaint

in this action, a copy of which is served upon you herewith, and to serve a copy of your answer

to said Third Party Complaint on the subscribers at their offices, DUFFY & YOUNG, LLC, 96

Broad Street, Charleston, South Carolina 29401, within thirty (30) days after the service hereof,

exclusive of the day of such service. If you fail to answer the Third Party Complaint within the

time aforesaid, the Third Party Plaintiffs in this action will apply to the Court for judgment by

default to be rendered against you for the relief demanded in the Third Party Complaint.

[signature on following page)
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December é, 2011

Charleston, South Carolina

O Wl e O

T Rutledge Young, r. \) =
jry@duffyandyoung.com

J. Rutledge Young, I
ryoung@duffyandyoung.com

Durry & YOUNG, LLC

96 Broad Street

Charleston, South Carolina 29401

(843) 720-2044 (phone)

(843) 720-2047 (fax) .
Attorneys for Defendants and Third-Par
Plaintiffs Paul Deénnis McLaughlin and

Susan Rode McLaughlin
'D ’
z
2
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

RICHARD RALPH AND EUGENIA
RALPH,

Plaintiffs,
V.

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

. Defendants.
PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

V.

Third-Party Plaintiffs,

SEABROOK ISLAND PROPERTY
OWNER'’S ASSOCIATION,

Third-Party Defendant.

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2011-CP-10-7065

PAUL DENNIS MCLAUGHLIN’S AND
SUSAN RODE MCLAUGHLIN’S ANSWER
AND THIRD-PARTY COMPLAINT

(JURY TRIAL DEMANDED)
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The Defendants, Paul Dennis McLaughlin and Susan Rode McLaughlin (The

specifically admitted.

2.

3.

The McLaughlins admit the allegations of Paragraph 1 of the Plaintiffs’ Complaint.

The McLaugﬁlins deny the allegations of Paragraphs 2 and 3 of the Plaintiffs’ Complaint,

McLaughlins), answering the Complaint of the Plaintiffs and bringing an action against the Third
Party Defendant, allege and say:

2R
z Y

The McLaughlins deny each and every allegation of Plaintiffs’ Complaint not hereinafter

Island, South Carolina 29455 and that the Ralph’s lot is Lot 23, Block 32, not Lot 22, Block 32
as alleged. .

and affirmatively state that the McLaughlin’s legal residence is 3061 Baywood Drive, Johns
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4, The McLaughlins state that their lot bears the legal description of Lot 22, Block 32, not
Lot 23, Block 32 as alleged in Paragraph 4 of Plaintiffs’ Complaint, but do not have knowledge
or information sufficient to form a belief as to the truth of the remaining alleéations of
Paragraphs 4, 5, 6, 7, 8, and 9 of the Plaintiffs’ Complaint and therefore deny the 'same and
demand strict proof thereof. |

5. The McLaughlins,' in responding to the allegations in Paragraphs 10 and 11 of the
Plaintiffs’ Complaint_, state that these paragraphs contain conclusion of law which do not need to
b;e admitted or denied, but they are denied as stated.

6. The McLaughlins admit so much of the allegations of Paragraph 12 of the Plaintiffs’
- Complaint as allege that the Seabrook Island Property Owners Association (SIPOA), which
claims to own the 20’ drainage edsement and NO BUIILD ZONE which is the subject of
’lsléixitiffs’ Complaint, by its duly appointed officers and Board of Directors, voted to abandon the
easement and NO BUILD AREA previously placed on .Block 32, Lots 21 through Lot 28 and
the SIPOA, cloaked with the ‘actual and apparent authority to do so, abandoned the Easements

and No.Build Area set forth in the original deeds from the Seabrook Island Company to the first

" purchasers of Lots 22 through 28, Block 32 and delineated on the Plat of E.M. Seabrook dated

" September 6, 1984 and recorded in Plat book BD at page 23. The McLaughlins are without
knowledge and information sufficient to form a belief as to the truth of the remaining allegations
of Paragraph 12 and therefore deny the same and demand strict proof thereof.

| 7. The McLaughlins deny the allegations of Paragraph 13 of Plaintiffs’ Complaint.

8. The McLaughlins admit the allegations of Paragraph 14 of Plaintiffs’ Complaint.

9. The McLaughlins admit so much of the al]egationsr of Paragraph 15 of the Plaintiffs’

Complaint as allege they took title to Lot 22 according to the Forsberg Engineering and

<

ROA 053



Surveying, Inc. Plat dated January 17, 2001, which became a part of their deed to Lot 22. Their
deed to Lot 22 and the attached Forsberg Plat, when recorded in the RMC office for Charleston
County at Book EF, Page 883, put thg world in general and the Plaintiffs in particular on actual
and constructive notice that the McLaughlins had purchased and closed on Lot 22 without the
Easements and NO BUILD AREA originally placed on that lot, both of which had been
abandoned by the actions of the SIPOA on May 20, 2002,

10. The McLaughlins deny the allegations of Paragraphs 16, 17, 18, 19, and 20 of Plaintiffs’
Complaint.

11. The McLaughlins admit so much of allegations of Paragraph 21 of the Plaintiffs’
Complaint as allege that Paul McLaughlin attended the September 29, 2008 SIPOA meeting.
The McLaughlins deny the remaining ailegations of Paragraph 21 of the Plaintiffs’ Comialaint
and assert that the 20’ drainage easement and NO BUILD AREA had been abandoned and
extinguished 6 years earlier.

12.  The McLaughlins admit the allegations of Paragraph 22 of the Plaintiffs’ Complaint.

13.  The McLaughlins deny the allegations of Paragraphs 23 and assert they had every legal
right to dig up the culvert on their property. Further, their construction plans were approved by
the Town of Seabrook Island, the SIPOA and the County of Charleston and their adn;inistrative

boards and built in strict compliance with those approvals.

- 14, The McLaughlins deny the allegations of Paragraph 24 of Plaintiffs’ Complaint, said

Paragraph been the remaining paragraph of Plaintiffs’ Compliant.

ROA 054



FURTHER ANSWERING SAID COMPLAINT AND
FOR A FIRST AFFIRMATIVE DEFENSE
(Statute of Limitations # 1)

15. A letter dated September 9, 2002 from the then owner of Lot 22 - Carroll Gantz -
requesting that the SIPOA authorize the removal of the 20° drainage easement and NO BUILD
ZONE on Lot 22 - which was signed by the Executive VP of thf: SIPOA - constitutes actual and
constructive written notice of the abandonment of the 20’ drainage easement. (Attached as
Exh;bit A and incorporated herein by reference.)

16. The actual notice to the public in general and the Plaintiffs in particular of the
abandonment of the 20’ drainage easement and NO BUILD ZONE on Lot 22 was a plat by
Fo;sberg Engineering and Surveying plat dated January 17, 2001 labeled PLAT SHOWING
ABANDONMENT OF AN EXISTING 20° DRAINAGE EASEMENT and recorded in the
| : Chéfle.;,ton County RMC at Book EF P 883 on September 11, 2002. (Attached as Exhibit B and
i_nc-:orpérated hereiﬁ i)y reference.) |

17.  As a result of Plaintiffs’ failure to commence their action within 6 years of notice of the
gbandohment of the 20’ drainage easement and NO BUILD ZONE on Lot 22, SC Code Ann. 15-
3530 bars the Plaintiffs’ claim.

" FURTHER ANSWERING SAID COMPLAINT AND

FOR A SECOND AFFIRMATIVE DEFENSE
(Statute of Limitations # 2)

18.  The McLaughlin’s deed prepared by Eric Davidson - dated October 1, 2002 - has express
language in it stating that the 20’ Easement and NO BUILD AREA had been abandoned and
referenced the Forsberg plat described in Paragraph 16 above and attached as Exhibit B. This
deed showed only a 19’ “new” easement drawn by Forsberg Engineering on Exhibit B, putting

the Plaintiffs on actual and constructive notice that the 20’ drainage easement had been
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abandoned. This deed was recorded in the RMC at BK L 421 PG 820 on October 1, 2002.
(Attached as Exhibit C and incorporated herein by reference.) ‘

19.  The actual notice to the public in general and the Plaintiffs in particular of the
abandonment of the 20° drainage easement and NO BUILD ZONE on Lot 22 was set forth
specifically in the McLaughlin’s deed recorded in the RMC for Charleston county at BK L
421 PG 820 on October 1, 2002.

20.  Asaresult of Plaintiffs" failure to commence their action within 6 years of notice of the
abandonment of the 20’ drainage easement and NO BUILD ZONE on Lot 22, ‘the Plaintiffs’
claim is barred by SC Code Ann, 15-3-530.

FURTHER ANSWERING SAID COMPLAINT AND FOR A THIRD AFFIRMATIVE
DEFENSE

(Estoppel by Judgment)
21. On December 9, 2008, the SIPOA, which claims ownership of the 20’ drainage easement
and NO BUILD ZONE on Lot 22, instituted an action against the Defendants in the Court of
Common Pleas, Civil Action No. 08-CP-10-6975, seeking Injunctive Relief on behalf of all
Seabrook Island Property owners, includiﬁg .the Plaintiffs herein, and seeking to stop the
Defendants from building their home on the abandoned 20’ drainage easement or NO BUILD
ZONE unless Defendants reworked the drainage plans by ins{alﬁng'an altemative. or substitute
drainage system. That lawsuit was dismissed on December 11, 2008 and such dismissal bars
Plaintiffs from proceeding with this action. .
FURTHER ANSWERING SAID COMPLAINT AND AS A FOURTH AFFIRMATIVE
DEFENSE
(Advice of counsel)

22. The Defendants relied on advice of counsel that the 20’ drainage easement and NO

BUILD ZONE had been abandoned by the actions of the SIPOA, the filing of the plat and deed
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in the RMC office of Charleston County, and the dismissal of the lawsuit brought by the SIPOA

in 2008.

FURTHER ANSWERING SAID COMPLAINT AND FIFTH AFFIRMATIVE DFENSE
(Reliance on Third-Party Actions)

23.  The SIPOA ARB, the Town of Seabrook Island and the County of Charleston issued
approvals and building permits to the McLaughlins, lulling the McLaughlins into believing they
had the right to build over the old “abandoned” easement.

FURTHER ANSWERING SAID COMPLAINT AND AS A SIXTH AFFIRMATIVE
(Failure to Mitigate Damages)

24, Plaintiffs failed to mitigate damages by not taking adequate steps to put an alternative
drainage system on their éwn property in a timely fashion, or by requesting that the SIPOA
address anci correct any drainage issues.

FURTHER ANSWERING SAID COMPLAINT AND AS A SEVENTH

AFFIRMATIVE DEFENSE
. (Acceptance)

25. The Plaintiffs ha)ve accepted the fact that the 20’ drainage easement and NO BUILD
ZONE had been abandoned by not moving to intervene individually in the 2008 lawsuit brought
by the SIPOA or bringing a separate action to stop the McLaughlins from building their home on
the abandoned easement area until after the.McLaughlin’s house was built.

FURTHER ANSWERING SAID COMPLAINT AND AS AN EIGHTH

AFFIRMATIVE DEFENSE
(Unclean Hands)

26.  The Ralphs have “unclean hands” and are therefore equitably barred from the relief they

seek in this action.
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FURTHER ANSWERING SAID COMPLAINT AND FOR A NINTH
AFFIRMATIVE DEFENSE
- (Waiver, Laches and Estoppel)

27.  The McLaughlins allege that Plaintiffs have waived and are estopped from claiming the

relief requested. If a party stands by and sees another dealing with his property in a manner
inconsistent with his rights and makes no objection while the other changes his position, his
silence is acquiescence and it estopps him. from later seeking relief. McClintic v. Davis, 228 S.C.
378,90 S.E.2d 364 (1955).
FURTHER ANSWERING SAID COMPLAINT AND FOR A TENTH
AFFIRMATIVE DEFENSE
(Natural Surface of the Land)
28.  The natural surface of the land on the land on Plaintiffs’ lot is such that there is a
depression near the golf course on Plaintiffs’ Lot 23 that holds water and does not drain as
rapidly as adjacent lots. As a result, the natural surface of the Plaintiffs lot, which has not in any
way been disturbed by the McLaughlins, is the cause of the Plaintiffs’ lot failure to drain.
FURTHER ANSWERING SAID COMPLAINT AND FOR AN ELEVENTH
AFFIRMATIVE DEFENSE
(Reservation and non-waiver of Additional Affirmative Defenses)
29.  The Defendants reserve and do not waive any additional affirmative defenses that may be
discovered as this case progresses.

FURTHER ANSWERING SAID COMPLAINT AND AS A THIRD PARTY
COMPLAINT AGAINST THE SEABROOK ISLAND PROPERTY OWNER’S
ASSOCIATION (SIPOA)

30.  The Seabrook Island Property Owner’s Association is a non-profit corporation organized
under the laws of South Carolina. Its membership is composed of all property owners on

Seabrook Island. Its principal place of business is located in Charleston County and the SIPOA

is subject to the jurisdiction of this Court.
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31. The Defendants herein own lot 22, Block 32, Seabrook Island,. having purchased Lot 22,
Block 32, which is identified as 3061 Baywood Drive, from Carroll M. Gantz and Lotraine
Gantz on Octqber 1, 2002.

32. SIPOA is the former owner of a 20° Drainage Easement crossing the northern end of Lot
22, Block 32 and the former owner of a NO BUILD AREA extending from thé drainage
eésement to the end of the property line.

33. As set forth beldw, SIPOA has abandoned the 20’ drainage easement and NO BUILD
AREA so that the 20° drainage easement and NO BUILD ZONE no longer exist.

34. The SIPOA, as a Third Party Defendant, is or may be liable to Defendants for all or part
of the claim against Defendanfs.

35.  Additionally, Third Party Plaintiffs demand, pursuant to SCRCP 14 (cj (2), judgment
against the Third Party Defendant in the Plaintiffs’ favor.

36. The original deed from the Deve‘loper to the first ownér of Lot 22, Block 32, had a 20’
Drainage Easement crossing the northern end of the lot and a NO.BUILD AREA extending from
the draihage easement to thé end of the property line on the golf course.

37. | On May 20, 2002 the Board of Directors of SIP01; took‘ a vote, recorded in its minutes,
abandoﬁing the 20’ drainage easement and NO BUILD ZONE and directing the 7 affected
property owners (Lots 22-28, Block 32) that removal of the pipe would be the financial
responsibility of the individual property owners. (Attached as Exhibit D and incorporated here
by reference.) | ‘

38. On September 9, 2002, Carroll Gantz obtained written approval from the Executive Vice

President of the SIPOA and the Town Administrator of the Town of Seabrook to record the

10
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abandoned easement. From that date forward, the Plaintiffs were on actual and constructive
notice that the 20° Drainage Easement and NO BUILD ZONE had been abandoned.

39.  The Plaintiffs and other property owners in Block 32, whose lots were burdened by the
20’ Drainage Easement and NO BUILD ZONE were aware of the SIPOA’s decision to abandon
ti'lC easements inv2002. |

40. The actual notice to the public in general and the Plaintiffs in particular of the

abandonment of the 20’ drainage easement and NO BUILD ZONE on Lot 22 was a plat by

Fdrsberg Engineering and Surveying plat dated January 17, 2001 labeled PLAT SHOWING

ABANDONMENT OF AN EXISTING 20’ DRAINANGE EASEMENT and recorded in the

- Charleston County RMC at Book EF P 883 on September 11, 2002, (Attached as Exhibit B and

incorporated herein by reference.)

41. . On October 1, 2002 the McLaughlins purchased Lot 22, Block 32 from Carroll M. and

Lorraine D. Gantz for the sum of $170,000. Their deed, which referenced the Forsberg Plat of.

January 17, 2001, clearly showed that the 20° Drainage Easement and NO BUILD ZONE had

been abandoned.

- 42. ° The McLaughlins were represented at the October 1, 2002 closing by attorney Eric

Davidson, Esq. anél their deed and the reference to the January 17, 2001 Forsberg plat were
recorded in the .RMC office for Charleston County in book 1421, Page 820. From that date
forward, the Plaintiffs were on actual and constructive notice that the 20’ Drainage Easement and
NO BUILD ZONE had been abandoned.

43,  In the spring 2006 the McLaughlins submitted a plan to the SIPOA Architectural Review

Board (ARB) to build a home at 3061 Baywood Drive on Seabrook Island and were verbally

11
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advised by Coy Foster, Director of the SIPOA ARB, of their financial responsibility to remove
the pipe on the abandoned 20’ Drainage Easement at their expense.

44.  During their subsequent presentation of their building plans for their house and landscape
plan to the SIPbA ARB by. Whitney Powers AIA, the McLaughlin’s’ archftect, SIPOA Director
Coy Foster again publicly stated that the McLaughlins were financially responsible for removing
the pipe from the abandoned 20’ Drainage Easement.

45.  On at least two occasions, while Paul McLaughlin was at meetings at the SIPOA offices
regarding the planning of their house, John Wells, SIPOA’s senior staff person in charge of roads
and infrastructure, advised Paul McLaughlin of the McLaughlins responsibility to remove the
pipe at the McLaughlin’s expense.

46. On August 18, 2006 the McLaughlins received written approval from the SIPOA ARB to

build their home as sited on the lot and assume all responsibility for the abandoned drainage.

casement: (Attached as Exhibit E and incorporated herein by reference.)

"47.  In June 2008 the McLaughlins obtained construction financing to build their home as
approved by the SIPOA ARB, which was obtained as a result of their reliance on the
representations made to the McLaughlins by the SIPOA.

48. Thereafter, later in June 2008, the McLaughlins were informed by the SIPOA that there

were objections from the neighbbrs about building their home as sited because of the abandoned

drainage pipe, but received verbal assurances from the Chair of the SIPOA Legal Committee,
Ron Ciancio, that the neighbors’ concerns would be.resolved shortly.

49. In September 2008 Sam Reed, President of the SIPOA, convened a meeting with the
McLaughlins and their adjacent neighbors. The McLaughlins brought Enc Davidson, Esq.,

Whitney Powers, AIA, and representatives from Easterlin Construction to the meeting to review

12
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* the matter of the abandoned drainage pipe located on the abandoned 20’ drainage easement and

to hear engineer Robert George’s report on removing the pipe and a proposed remedy to.deal
with its removal.

50.  On the same date of the above meeting, the McLaughlins agreed to give the SIPOA a
new easement in the set back area between the Ralphs and the McLaughlins properties for the
SIPOA to install engineer George’s proposed remedy. There was a tentative verbal agreement
reached among all parties present, including the Plaintiffs, and a meeting was scheduled to
formalize the 'agreem'ent among the neighbors one week later. This was a voluntary gesture of
goodwill by the McLaughlins and was intended to resolve the concerns of neighbors.

51. Imniediately after the meeting, the SIPOA staff person who reports to John Wells, along
with Richard Ralph, Paul McLaughlin, Robert Geor_ge, Whitney Powefs, Mr. B. Easterlin. Mr. A.
Easterlin and Mr. Crater (pro.perty—owner. of Block 32. Lot 21) went to the McLaughlins’

iproperty to review the decision. Mr. Wells’ assistant was asked by Paul McLaughlin, in the

~ presence of Richard Ralph, to ask Mr. Reed and Mr. Thompson to draw up the paperwork to

finalize the details of the tentatilve agreement to install Robert George’s proposal and for the
McLaugk}lins to grant a new'easement along the McLaughlins’ property line adjacent to the
Ralphs’ property. |

52. By the time of the next meeting, the Ralphs withdrew their support for the proposal,
despite the fact they were not asked to grant an easement on their propérty or incur any expenses.
53.  Between September and December, after repeated calls and emails to Ron Ciancio of the
SIPOA and verbal assurance that resolution would be forthcoming and after the McLaughlins
provided an estimate of the cost of >installing engineer George’s proposal on their property, the

SIPOA stated for the first time that it would not bear the full cost of the remedy and expected the
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McLaughlins to pay some of the cost and to bear financial responsibility of negotiating and
paying the Seabrook Island Club all costs for granting an easement for the installation portion of
engineer George’s remedy on the golf course.

54.  On advice of counsel, the McLaughlins asserted they were under no obligation to pay for

anything relating to installation of the proposed remedy. It was not a condition of purchase. It -

~ was not a condition of SIPOA approval to build.' The agreement to grant a new easement,
without cost to the SIPOA, was sufficient economic consideration.

55.  In November 2008, on advice of counsel, the McLaughlins removed the drainage pipe
and began construction of their home as sited and approved by the STPOA

56. On December 9, 2008, the SIPOA instituted an action against the Defendants in the Court
of Common Pleas, Civil Action No. 08-CP-10-6975, seeking Injunctive Relief on behalf of all
Seabrook Island Property owners, including the Plaintiffs herein, and seeking to stop the
Defendants from building their home on the abandoned 26’ drainage easement or NO BUILD
ZONE unless Defendants reworked the drainage plans by installing an alternative or substitute
drainage system. That lawsuit was voluntarily dismissed on December 11, 2008.

57.  On June 4, 2009 the McLaughlins were contacted by Barbara Measter, Chair of the
SIPOA Legal Committee about whether they would consider amending their lands?:ape plan to
add two drains on the Ralph’s side of their property. The McLaughlins agreed and submitted a
revised plan and correspondence. The SIPOA granted the McLaughlins the right to connect the
surface drains ;;o the portion of the remaining pipe that exists on their propetty, and the two
drains have been installed. |

58. On October 5, 2009 the McLaughlins were again contacted by the SIPOA (John

Thompson, CEO and Scott Wallinger, President) about agreeing to let equipment cross the rear
3 .
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portion of their property to install a junction box on the ending of the pipe and to grant the
Ralphs and all other property-owners the right to install surface drains to the pipe. The
McLaughlins agreed to the SIPOA request but indicated they were near completion of their
landscape plan. The McLaughlins indicated that there was a short window to install the junction
box without delaying the completion of their home. They indicated that once the rear
landscaping wés installed, the SIPOA would have to assume responsibility for repairing any
damage that occurred to the landscaping. The Plaintiffs requested a delay and the SIPOA
subsequently withdrew its offer to install a junction box.
59, But for the representations, actions and writings of the SIPOA in 2002 and 2008, which
the Defendants relied on and materially changed their position as a result of, this displi’fe and
Plaintiffs’ subsequent lawsuit instituted on September 30, 2011 concerning the validity of the
SIPOA’s abandonment of the 20’ Draingage Easement and NO BUILD ZONE would not have
been commenced. . - >
60.  As aresult of the claims set forth abov.e, the Third Party Plaintiffs demand judgment in
the Plaintiffs’ favor against the Third Party Defendant pursuant to SCRCP 14 (c) (2), ot in the
alternative, if the Plaintiffs should prevail in their action against the Defendants, that the Third
Party Defendant be held liable for all or part of those claims against them |

WHEREFORE, Defendants and Third Party Plaintiffs pray as follows;

1. That the Plainitffs’ Complaint be dismissed as to them;

2. The Third Party Plaintiffs demand judgment in the Plaintiffs’ favor against the Third

Party Defendant pursuant to SCRCP.14(c)(2); | |

3. That the Third Party Defendant be held liable for all or part of the Plaintiffs’ claims

against the Defendants;

ROA 064

A



4. That the Defendants and Third Party Plaintiffs be awarded their costs, expenses and
reasonable attorneys’ fees for having to-defend this action and prosecute their third
party action; and
5. For such other relief as this Court deems just and proper.
D

T

J. Rutledge Young, J
Jjry@duffyandyoung.co
J. Rutledge Young, III
ryoung@duffyandyoung.com
Durry & YOUNG, LLC
96 Broad Street
Charleston, South Carolina 29401
(843) 720-2044 (phone)
(843) 720-2047 (fax)
Attorneys for Defendants and Third-Party
‘ ' Plaintiffs Paul Dennis McLaughlin and
f; Susan Rode McLaughlin

December _é_, 2011
Charleston, South Carolina
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CERTIFICATE OF SERVICE

in an envelope(s) addressed as follows:

I hereby certify that the foregoing PAUL DENNIS MCLAUGHLIN’S AND SUSAN
upon each of the parties to this action by depositing same in the United States mail, postage prepaid,

RODE MCLAUGHLIN’S ANSWER AND THIRD-PARTY COMPLAINT has been served

G. Dana Sinkler, Esq.
Warren & Sinkler, LLP

=
@ = = %
PO Box 1254 =< of 2 1Y
Charleston, SC 20402 \Et B =
Attorneys for Plaintiffs \ = ¥ o) m
-
O -
\ 2 2
. 7B 2
o
This day of December, 2011 .

UFFY & YOUNG, LLC
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September 9, iOOZ

Mr. Randy Pierce
Seabrook Island Town Hall

Dear Randy,

As owner of subject lot, am hereby submitting a request for you
to record a new plat for lot 22, Block 32, 3061 Baywood Drive,
TMS No. 147-03-00-114, removing the drainage easement
parallel to the golf fairway and the “no build” zone thereon.
Application, revised mylars, and prints are enclosed.

In a meeting on February 12, 2002, I met with Messrs Doug
Smith, John Wells (SIPOA), and Daniel Forsberg (surveyor)
with these same revised plats to request recording the revised

. plat, (just completed by the surveyor)for which Mr. Wells
assured us that the POA had granted their permission fo proceed.
It was agreed that Mr. Smith needed a letter from the POA to
confirm this, and Mr. Wells agreed to send such a letter to Mr.
Gantz,

On March 20, 2002 Mr. Wells notified me that the POA Roads
and Storm Drainage Committee met on March 18, and agreed
that there was no further need for the subject easement. Mr.
Wells said that paperwork was to be initiated.

On May 3, 2002, Mr. Wells notified me that the R&D
Committee had approved the change, and that I could “prepare
any documentation that is required to remove the easement.” I
assumed he meant the survey of the lot, already completed. He
said he would be able to give me a “letter of agreement” by the
end of May.

817 Treglott Trace, Seabrook Island, SC 29455
Phone 843-768-3780 Fax 843-766-3739
a-mall : carrgantz@woridnet.att. net
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On May 21, 2002, Mr. Wells advised me that the POA Board of
Directors had approved the abandonment of the subject
casement, as well as for lots 23 through 28, and that the process
was now to submit the changes to the POA lawyers for their
review and comments.

On June 14, 2002, Mr, Wells advised me that the letter was with
the lawyers, and that it was to be back within the next 7-10 days,

On August 25, 2002, 1 advised Mr. Wells that we had a potential
buyer for the lot. Mr. Wells advised me on August 28 that the
lawyers agreed that the easement could be released. No mention
of when the expected letter would be available.

On September 5, 2002, Mr. Wells advised me that the letter was
still being reviewed, and advised me not to wait for it, but to go
to the Town hall to request recording of the revised plat. I met
with you on this day, and you said you needed POA assurance of
the change. You suggested I write this letter, review it with Mr.
Wells, and submit it to Mr, Giuffreda for his seal on behalf of the
POA, so that you could proceed

This has now been done and  herewith submit this letter, along
with the required fees, mylars, application and prints. I now have
a purchase agreement for the lot from a buyer, but do not know
the closing date as yet.

Since:y, : f \ 7/::6 »

Carroll Gantz
Authorization by POA that the proposed changes of removal of

drainage easement and “no build” zone on the subject lot have
been reviewed and approved.

Z/Q)/ 8//1 *7@ *—rQ\ LE 3—07;72002

POA officer) \YOEQ— %&1&62%4(5@? [/“EL,qu :

it
/
Ce: POA

817 Treeloft Trace. Seabrook Isiand, SC 29455
Phone 843-768-3780 Fax 843-768-3739
e-mail : carrgantz@woridnet. att.riet
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Town Of Seabrook Island
Zoning Permit Application
Phene 768-9121 B

- Fee Schedule
| P
Plea.se Print . Permit for construction  $25.00
Permit for repairs, alteration and additions $15.00
Application fees for recording of plats varies

. (]
5 | e
pateJ S§P 2002~ msvo:_[47 03 00 1Y KL d»ﬂ)

APPLICANTNAME: _CARIZorte  GAO 72— rEONE: 768 2750

{PRINT NAME LISTED IN TOWN'S BUSINESS LICENSE IF APPLICANT IS A BUSINESS)

NAME OF BUSINESS CONTACT:_

ADDRESS:

CITY: : STATE: 7IP CODE

GAIr Z~
PROPERTY OWNERS NAME:__ CA12(20 L. ¥ Lo AT PéBONE: 265-3752
OWNERS MAILING ADDRESS: &1 7 TTRES. Lori [H4i4cs_
CITY: Jo#r)s /S LAND ’ STATE: SC z1p copR: 28 ¥ 5

PROPERTY LOCATION: STREET ADDRESS_ 500/ BAYwWoop Dris- 1ot 22 puck 3 Z

PURPOSE OFPERMIT: R ECORD /NG ©F PLAT

TOTAL VALUE OF CONSTRUCTION: BASE FLOOD ELEVATION: ZONE:

CONSTRUCTION COST: DATE OF SIPOA
APPROVAL:

P ‘
APPLICANTS SIGNATURE: Q/‘tﬂ-// l'@iwzj DATE: 5 SEPT 200 V‘wmmum

THIS IS AN APPLICATION ONLY:
PERMIT WILL BE ISSUED UPON APPROVAL BY THE TOWN OF SEABROOK ISLAND

January 14,2002 Amegdad 5/17/2001 to remove referznce to VAQ fom fee schedule
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[ATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

TITLE TO REAL ESTATE

KNOW ALL MEN BY THESE PRESENTS, that WE, CARROLLM. GANTZ AND
LORRAINED. GANTZ ,xl‘ rustees of Carroll M. Gantz Revocable Trust a Memorandum
of which trust dated August 2, 2000, is recorded in the RMC Office for Charleston
County, SC in Book R-352, at Page 245, and AND LORRAINE D. GANTZ AND
CARROLL M. GANTZ, Trustees of Lorraine D, Gantz Revacable Trusf a Memorandum
of which trust dated August 2, 2000, is recorded in the RMC Office for Charieston
County, SC in Book R-352, at Page 249, (the “Grantors" ), for and in consideration of the
sum of ONE HUNDRED SEVENTY THOUSAND AND 00/100 ($170,000.00) DOLLARS,
to TAX FREE EXCHANGE SERVICES, INC., in hand paid, before the sealing of these
presents by PAUL DENNIS MCLAUGHLIN AND SUSAN RODE MCLAUGHLIN—T in
the State aforesaid, the receipt and sufficiency of which are hereby acknowledged, has
granted, bargained, sold and released; and by these pfesents does grant, bargain, sell and
release unto the said PAUL DENNIS MCLAUGHLIN AND SUSAN RODE
MCLAUGHLIN , (the "Grantees"), as Joint Tenants with right of survivorship, and not
as tenants in common, their heirs and assigns, the following described property, to wit:

See Attached Exhibit “ A” for Legal Description

Grantee’s Mailing Address:
110 Sugar Maple Court

Winston-Salem, NC 27106

TOGETHER with, all and singular, the rights, members, hereditaments, and
appurtenances to the said Premises belonging, or in anywise incident or appertaining.

TO HAVE AND TO HOLD, All and singular, the said Premises before mentioned
unto the said Grantees, as Joint Tenants with right of survivorship, and not as tenants in

common, their heirs and assigns,, forever.
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AND subject to any and all Restrictive Covenants, Easements, Rights-of-Way and

Conditions, the said Grantors do hereby bind themselves and their heirs and assigns, to

warrant and forever defend, all and singular, the said Premises unto the said Grantees,

their heirs and assigns, against themselves and their heirs and assigns, and all persons

whomsoever lawfully claiming or to claim the same or any part thereof.

The singular number as used herein shall include the plural. Wherever there is

reference in the covenants and agreements herein contained to any of the parties hereto,

the same shall be construed to mean the parties hereto, as well as the heirs, representatives

successors, and assigns of the same.

IN WITNESS WHEREOF, the Grantors have caused these presents to be executed
in their names this. day of October, 2002.

CARROLL M. GANTZ, TRUSTEE
OF CARROLL M. GANTZ REVOCABLE

s (O Gpatt D e
COA.

TRUST, A MEMORANDUM OF TRUST
DATED AUGUST 2, 2000, IS RECORDED
IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SC IN

BOOK R-352, AT PAGE 245.

OF CARROLL M. GAN 7 REVOCABLE
TRUST, A MEMORANDUM OF TRUST
DATED AUGUST 2, 2000, IS RECORDED
IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SC IN

BOOK R-352, AT PAGE 245.
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2 / ) E D. GANTZ, TRUSTEE
/ J// OF LORRAINE D. GANTZ REVOCABLE
{4, . TRUST, A MEMORANDUM OF TRUST
/ DATED AUGUST 2, 2000, IS RECORDED

IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SC IN

B R-352, AT PAGE 249.
Ll 70 . it o

CARROLL M.. GANTZZTRUSTEE

OF LORRAINE D. GANTZ REVOCABLE
TRUST, A MEMORANDUM OF TRUST
DATED AUGUST 2, 2000, IS RECORDED
IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SC IN

BOOK R-352, AT PAGE 249.

STATE OF SOUTH CAROLINA )

COUNTY OF CHARLESTON )

PROBATE.

PERSONALLY appeared before me the undersigned Witness and made oath that
(s)he saw the within named Grantors sign, seal and as their act and deed, deliver the
within written instrument, and that (s)he along with the other subscribing witness herein,

witnessed the execution hereof. -

signatmé /Zfitness hd

SWORN . before me this
of October, 2002.

Notary Public for §(ﬁbhc\arolina e
My commission expires: N ST
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“EXHIBIT A”
LEGAL DESCRIPTION

N

ALL that certain piece, parcel or lot of land, situate, lying and being on Seabrook
Island, County of Charleston, State of South Carolina, as shown and designated
as LOT 22, BLOCK 32, on a Plat entitled, “Plat Showing the Abandonment of an
Existing Twenty (20'} Foot Easement on Lot 22, Block 32, Town of Seabrook
Island, County of Charleston, SC” prepared by Forsberg Engineering and
Surveying, Inc. dated January 17, 2001, recorded September 11, 2002, in Plat
Book EF, at Page 883; said lot having such size, shape, dimensions, buttings and
boundings as wili by reference to said Flat more fully and ai large appear.

TMS # 147-03-00-114

This conveyance is subject to any and all Restrictions, Covenants, Easements, .

_ Rights-of-Way, Matters and Conditions of record affecting said property,
including without limitation, the following matters set forth on the Plat referred to .
above, as the same may affect the within property; rules and regulations of
applicable governmental authorities; real property taxes for the year of delivery
hereof.

SUBJECT to a ten (10°) foot easement for drainage as shown on a Plat made by
Forsberg Engineering and Surveying, Inc. dated January 17, 2001, recorded
September 11, 2002, in Plat Book EF, at Page 883.

This being the same property conveyed to Carroll M. Gantz and Lorraine D. Gantz,
Trustees, Carroll M. Gantz Revocable Trust a Memorandum of which Trust dated
August 2, 2000, is recorded in the RMC Office for Charleston County, SC in Book
R-352, at Page 245 by Deed of Carroll M. Gantz dated August 2, 2000, recorded in
; the RMC Office for Charleston County, SC in Book M-354, at Page 557, and by
- Deed of Lorraine Gantz to Carroli M. Gantz and Lorraine D. Gantz, Trustees
Lorraine D. Revocable Trust a Memorandum of Trust dated August 2, 2000, is
recorded in the RMC Office for Charleston County, SC in Book R-352, at Page 249
by Deed of Lorraine Gantz dated August 2, 2000, recorded in the RMC Office for
Charleston County, SC in Book M-354, at Page 567.
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STATE OF SOUTH CAROLINA )  Date of Transfer of Title
)  (Closing Date) October 1, 2002
)

COUNTY OF CHARLESTON o L Lo1n
AFFIDAVIT & s2 1 F6821,
1. | have read the information on this Affidavit and § understand such information.
2. The property is being transferred BY Carrell M.-Gantz and Lorraine D. Gantz, Trustees of Carroll M. Gantz

Revocable Trust, a Memorandum of which trust is dated August 2, 2000, and BY Lorraine D. Gantz and Carroll M. Gantz,
Trustees of Lomraine D. Gantz Revocable Trust, @ Memorandum of which is dated August 2, 2000, TO Paul Dennis
McLaughlin and Susan Rode McLaughlin ON October 1, 2002,
3. Check one of the following: The deed is:

(a)__x__subject to the deed recording fee as a transfer for consideration paid or to be paid in money or money's
worth.

(b)__.__subject to the deed recording fee as a transfer between a corporation, a partnership or other entity and a
stockholder, partner, or owner of the entity, or is a transfer to a trust or as a distribution to a trust beneficiary.

(c)____EXEMPT from the deed recording fee because (Exemptlon #_ ) (Explanatlon if requnred n/a If exempt
please skip items 4-6 and go to ltem #7 of this affidavit.

4. ' Check one of the following if either item 3(a) or item 3(b) above has been checked. :
(a)___x _The fee is computed on the consideration paid or to be paid in money or money's worth in the amount of
$170,000.00.
(b)_The fee is computed on the fair market value of the realty which is n/a
{c)___The fee is computed on the fair market value of the realty as established for property tax purposes which is n/a

5. . Check YES_- orNO__ x tothe following: A lien or encumbrance existed on the land, tenement or realty
before the transfer and remained on the land, tenement or realty after the transfer. If "YES", the amount of the outstanding
balance of this lien or encumbrance is n/a.

6. The DEED Recording Fee is computed as follows:

(a)$170,000.00 the amount listed in item 4 above

(b)___ 00.00 the amount listed on Item #5 above (no amount, pfease zero)

(c)$1 70,000.00 subtract Line 6(b) from Line 6(a) and place the result here.
7. As required by Code Section 12-24-70, | state that | am a responsible person who was connected with the
{ransaction as closing atiorney.
8. " Check if Property other than Real Property is being transferred on thls Deed.

(A) _______Mobile Home

(B) - Other (Fumniture, Furnishings and Fixtures)
0. DEED OF DISTRIBUTION — ATTORNEY'S AFFIDAVIT: Estate of i deceased Case
Number , personally appeared before me the undersigned attorney who, being duly swom,
certified that (s)he is licensed to practlce law in the State of South Carolina; that (s) he has prepared the Deed of Distribution
for the Personal Representative in the Estate of , deceased, and that the grantee(s)

therein are correct and conform to the estate file for the above named decedent.

~

10. I understand that a person required to furnish this affidavit who willfully furnishes a false or fraudulent affidavit is guilty
of a misdemeanor and, upon conviction, must be fined not more than one thousand doliars or imprisoned not more than one
year or both.

Grantor, Grantee or Legal Representative
Connected with this Transaction

Eric J. Davidson |

(Printed Name)

WV

jore me this 1% day of

o reees e e ey

NotaryPublic for Stetg of: T o
My Commission expires: T
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180 VO

May 20, 2002 SIPOA Board Motion to abandon the easement - from minutes

Mr. Giuffreda clarified Mr. Muenow is talking about Block 32 Lot 22 to Lot 28. A no build
zone is currently implied. Mr. Giuffreda would recommend the Board vote favorably on Mr.
Muenow’s proposal. Discussion followed. Various questions/comments were asked and
answered. Mr. Muenow made a motion to give the easement back to the property owner with
the understanding that the property owner pay all cost necessary to remove the easement. Mr.
Giardino seconded. The motion passed by unanimous vote.



EXHIBIT E
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PAGE ©2/84

©

18/12/2011 89:24 8437684317 SEABROOK

Angust 18, 2006

Mr. & Mis. MoLaughlin
455 South Church Street
Winston Salem, NC,, 27101

Dear Paul & Susan,

‘The Architectural Review Board has approved the Preliminery Plans submitted for Block
32 Lot 22, Seabrook Island, SC. Please address the following comments of the ARB and

re-submit plans for Conditiopal Review.

1. Owner is to assume al] responsibility for the undergtound drainage line at the
20’ drainage easement / driveway,
" 2 Owner is to assume all respongibility for the abandoned drainage easement that
' may contain a pipe.
* 3. Property lines must be located prior to any grading because of the Right-Of-
" Way for the SIPOA 20° drainage easement.

Please submit Conditional Plans using CADD software (inchuding colors for entry doors,
garage doors, dnd window framing, as well as window frame cladding) by Noverabe 20,
2006 to avoid additional review fees, Before releasing the Conditiona] Plan with the
ARB stamp of approval, the ARB is requiring that you submit an updated CD with the
following information:

SitePlan - '

All elevations and design detail

Floor plans ,

All finishes and colors noted on the plans
Please note that the SIPOA uses AutoCadd LT 2005 software.

Please call me at 843-243-8522 if'you have any questions,

Sincerely, i

Coy Foster, ARB Administrator
ARB Admin / Blaok 32 Lot 22 MeLauphtin 8 15 Dg
3 Whitnay Powers
. 184 Enat Hay Struct, Sufte 201
Charlenian, 8C., 2940}
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CRIGINAL

" IN THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON

) IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
Richard Ralph and Eugenia Ralph, ) C/ANo.: 2011-CP-1007065
)
Plaintiffs, )
)
vs. )
)
Paul Dennis McLaughlin and Susan Rode )
McLaughlin, ) ANSWER OF THIRD-PARTY DEFENDANT
) SEABROOK ISLAND PROPERTY OWNERS
Defendants. ) ASSOCIATION
Paul Dennis McLaughlin and Susan Rode )
McLaughlin, )
) oS =
Third-Party Plaintiffs, ) —C S
) o, = N
Vs, ) =& % —
. ) {F o
Seabrook Island Property Owners ) 8(% 2 m
Association, ) %; N o
) —2
Third-Party Defendant. ) e

NOW COMES Third-Party Defendant Seabrook Island Property Owners Association
(hereinafter “SIPOA”), by and through counsel, and responds to the Third-Party Complaint of
Defendants Paul Dennis McLaughlin aﬁd{ Susan Rode McLaughlin (hereinafter the
“McLaughlins”), denying all allegations not specifically admitted, as follows:

1. SIPOA admits that it is a non-profit corporation organized under the laws_ of South
Carolina, and that its members own property on Seabrook Island. SIPOA also admiits that its
principal place of business in Charleston County and that SIPOA is subject to the jurisdiction of

this Court. SIPOA denies and demands strict proof of the all other allegations of the

McLaughlins in Paragr:;ph 30 of their Third-Party Complaint.
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2. SIPOA admits that the Mclaughlins own Lot 22, Block 32, on Seabrook Island.
SIPOA denies and demands strict proof of the all other allegations of the Mclaughlins in
Paragraph 31 of their Third-Party Complaint.

3. SIPOA is without sufficient information at this point to admit or deny the allegations
of the McLaughlins in Paragraph 32 of their Third-Party Complaint, and therefore denies and
demands strict proof of the all other allegations.

4. SIPOA is without sufficient information at this point to admit or deny the allegations
of the Mclaughlins .in Paragraph 33 of their Third-Party Complaint, and therefore denies and
demands strict proof of the all other allegations.

5. SIPOA denies that it is liable to the McLaughlins or any other party to this action and
.dérlliés ail qther allegations of the McLaughlins in Paragraph 34 of their Thi?d—Party Complaint.

6. SIPOA denies all allegations of the Mclaughlins in Paragraph 35 of their Third-Party
Complaint.

7. The original deed referenced by McLaughlins in Paragraph 36 of their Third-Party
" Complaint speaks for itself. SIPOA denies and demands strict proof of the all other allegations of
the McLaughlins in Paragraph 36 of their Third-Party Complaint.

8. SIPOA is without svufﬁcient information at this pbint to admit or deny the allegations
of the McLaughlins in Paragraphs 37 through 60 of their Third-Party Complaint, and therefore

denies and demands strict proof of the same.

~ HAVING FULLY responded to the allegations of the McLaughlins in their Third-Party

Complaint, SIPOA now sets forth its AFFIRMATIVE DEFENSES as follows:
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FOR A FIRST DEFENSE
1. SIPOA is not liable to any party to this action on grounds that any action for which
damages could be awarded were caused by the intervening acts of others.

" FOR A SECOND DEFENSE

2. SIPOA is not liable to any party to this action under the doctrines of “unclean hands,”
estoppel, laches, and waiver.
FOR A THIRD DEFENSE ‘
3. SIPOA is not liable to any party to this action because no party can show that it has
suffered damages, or that it mitigated its damages.

FOR A FOURTH DEFENSE

4. SIPOA is not liable to any party to this action because the claims are barred by the
applicable statutes of limitations.

FOR A FIFTH DEFENSE

5. SIPOA is not liable to any party to this action for a claim of for any damages, including
punitive damages, as no party has sufficiently alleged such a claim, and SIPOA is not subject to
such a claim under S.C. Code Ann. § 33-56-180.

WHEREFORE, having fully; answered the Third-Party Complaint herein and stated its
affirmative defenses:, Third-Party Defendant SIPOA demands a jury trial on all matters so triable
and requests:

1: that the claims and relief sought by the Third-Party Plaintiffs against SIPOA be

e

denied in each and every respect; and
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2. that the Court grant SIPOA such other and further relief as this Court may deem

just and proper.

Dated this the 5% day of January, 2012,

RICHARDSON PLOWDEN & ROBINSON, P.A.

Entun B Yhonstrn«

Eu ge@: H. Matthews

P.O. Drawer 7788

Columbia, South Carolina 29202
803-771-4400

803-779-0016 {fax)

gmatthews@richardsonplowden.com

ATTORNEY FOR THIRD-PARTY DEFENDANT SEABROOK
ISLAND PROPERTY OWNERS ASSOCIATION
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IN THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON )

Richard Ralph and Eugenia Ralph, C/ANo.: 2011-CP-1007065

Plaintiffs,
CERTIFICATE OF SERVICE"

V8.

Paul Dennis McLaughlin and Susan Rode
McLaughlin,

)
)
)
)
)
)
)
)
)
Defendants. )
Paul Dennis McLaughlin and Susan Rode )
. ) ,
)
)
)
)
)
)
)
)
)

McLaughlin,

Third—Party Plaintiffs,

09 4p
NOULSHiy ¥~”§,775,’,P

V8.

852 Hd 9wy 1150
ity

1
SHFI

~ Seabrook Island Property Owner’s
Association,

Third-Party Defendant.

1, the undersigned employee of Richardson Plowden & Robinson, P.A., counsel for Seabrook
[sland Property Owner's Association, do hereby certify that [ ‘have served a copy of the ANSWER OF
THIRD-PARTY DEFENDANT SEABROQK ISLAND PROPERTY OWNERS ASSOCATION in the
above-referenced captioned case, by causing a copy of the same to be personally deposited in a United

States Postal Service mail box, postage prepaid, with the return address clearly visible, addressed to

counsel of record as indicated below on this giﬂday of January, 2012:
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" G. Dana Sinkler, Esquire
Warren & Sinkler, LLP
PO Box 1254

* Charleston, SC 29402

COUNSEL FOR PLAINTIFES

' J. Rutledge Young, Jr., Esquire
J. Rutledge Young, 111, Esquire
. Duffy & Young, LLC
96 Broad Street
Charleston, SC 29401

COUNSEL FOR PAUL DENNIS
McLAUGHLIN AND SUSAN RODE
McLAUGHLIN

JEXNIFER M. ADAMS
v Legal Assistant to Eugene H. Matthews
January 5, 2012
Columbia; South Carolina. -

=
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COLUMBIA P.0. Drawer 7788 « Columbia, SC 29202
1900 Barnwell 5t., Columbia, SC 29201 P 803.771.4400 F 803.779.0016

RICHARDS

RICHARDSON PLOWDEN

PLOWD

ATTORNEYS AT LAW

ROBINSON, P.A,

MYRTLE BEACH P.O. Box 3646 » Myrtle Beach, SC 29578
2103 Farlow St., Myrtle Beach, SC 29577 P 843.448.1008 F 843.448.1533

www.RichardsonPlowden.com

REPLY TO COLUMBIA
E-mail address for Eugene H Matthews

gmarthews@richardsonplow den.com

Cernfied Specialist in Employment & Labor Law
by the Supreme Cuurt of Sourh Carolina

Licensed v Sourh Carolina and North Carolina

January 5, 2012

The Honorable Julie J. Armstrong
Charlesron County Clerk of Court
Charleston County Judicial Center
100 Broud Street, Suite 106
Churleston, SC 29401.2258

RE:  Richard Ralph and Eugenia Ralph v. Paul Dennis Mclaughlin and Susan Rode
Mclaughlin v. Seabrook Island Property Owner's Association
C/A No.: 2011-CP-1007065
Our File No.: 101-2494

Dear Ms. Armstrong:

Enclosed for filing please find the original and one copy of the Answer of Third-Party
Defendeant Sealrook Island Property Owness Association in'the above matter.

I would appreciate your filing the same and returning the extra clocked copy to my office in
the self-addressed stamped envelope provided.

By copy of this letter, I am hereby serving the same on all counsel of record.

With kind regards, [ am
Sincerely,

RICHARDSON PLOWDEN & ROBINSON, P. A,

4‘&1‘16& atthews

nclosures as Stated

ce: All Counsel of Record
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" IN THE STATE OF SOUTH CAROLINA

AL

1\ {
IN THE COURT OF COMMON

~—

) IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
Richard Ralph and Eugenia Ralph, ) C/A No.: 2011-CP-10-07065
)
Plaintiffs, )
)
vs. )
)
Paul Dennis Mclaughlin and Susan Rode )
McLaughlin, ) ANSWER OF THIRD-PARTY DEFENDANT
) SEABROOK ISLAND PROPERTY OWNERS
Defendants. ) ASSOCIATION
Paul Dennis McLaughlin and Susan Rode )
McLaughlin, : )
) é ~
() =
Third-Party Plaintiffs, ) ~T S
) S0OE .
vs ) = =:= o
. ) S o
Seabrook Island Property Owners ) gczb = mn
Association, ) % = S -
Third-Party Defendant. ) w - @

NOW COMES Third-Party Defendant Seabrook Island Pr;)per;y Owners Association
(hereinafter “SIPOA”), by and through counsel, land responds to the Third-Party Complaint of
Defendants Paul Dennis Mcl.aughlin and Susan‘ Rode Mclaughlin (hereinafter the
“McLaughlins”), denying all alleggtions not specifically admitted, as follows:

1. SIPOA admits that it is a non-profit corporation organized under the laws of South

Carolina, and that its members own property on__Seabrook Island. SIPOA also admits that its

principal place of business in Charleston County and that SIPOA is subject to the jurisdiction of
this Court. SIPOA denies and demands strict proof of the all other allegations of the

McLaughlins in Paragraph 30 of their Third-Party Complaint.
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2. SIPOA admits that the McLaughlins own Lot 22, Block 32, on Seabrook Island.
SIPOA denies and demands strict proof of the all other allegations of the McLaughlins in
Paragraph 31 of their Third-Party Complaint. |

3. SIPOA is withput sufficient information at this p@int to admit or deny the allegations
of the Mclaughlins in Paragraph 32 of their Third-Party Complaint, and therefore denies and
demands strict proof of the all other allegations.

4. SIPOA is without sufficient information at this point to admit or deny the allegations
of the Mclaughlins in Paragraph 33 of their Third-Party Complaint, and therefore denies and
demands strict proéf of the all ofher allegations.

5. SIPOA denies thgt it is liable to the McLaughlins or any ofher party to this action and
denies all other allegations of the McLaughlins in Paragraph 34 of their Third-Party Complaint.

| 6. SIPOA denies all allegations of the McLaughlins in Par:l«lgr'aph 35 of their Third-Party
Complaint.

7. The origihal deed referenced by McLaughlins in Paragraph 36 of their Third-Party
Complaint speaks for itself. SIPOA denies and demands strict proof of the all other allegations of
‘l the McLaughlins in Paragraph 36 of their Third-Party Complaint.

- 8. SIPOA is without sufficient information at this point to admit or deny the allegations
of the McLaughlins in Paragraphs 37 through 60 of their Third-Party Complaint, and r.hérefore

denies and demands strict proof of the same.

"HAVING FULLY responded to the allegations of the McLaughlins in their Third-Party

Complaint, SIPOA now sets forth its AFFIRMATIVE DEFENSES as follows:
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FOR A FIRST DEFENSE

1. SIPOA is not liable to any party to this action on grounds that any action for which
damages could be awarded were caused by the intervening acts of others.

FOR A SECOND DEFENSE

2. SIPOA is not liable to any party to this action under the doctrines of “unclean hands,”
estoppel, laches, and waiver.

FOR A THIRD DEFENSE

3. SIPOA is not liable to any party to this action because no party can show that it has
suffered damages, or that it mitigated its damages. |
FoR A FOURTH DEFENSE
3 4. 'SIPOA is not liable to any par& to this action because the claims are barred by the
applicable statut.es of limitations.

FOR A FIFTH DEFENSE

5. SIPOA is not liable to any party to this action for a claim of for any damages, including

punitive damages, as no party has sufficiently alleged such a claim, and SIPOA is not subject to

. such a claim under S.C. Code Ann. § 33-56-180.

WHEREFORE, having fully answered the Third-Party Complaint herein and stated its
affirmative defenses, Third-Party Defendant SIPOA demands a jury trial on all matters so triable

and requests:

1: that the claims and relief sought by the Third-Party Plaintiffs against SIPOA be

denied in each and every respect; and
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2.

that the Court grant SIPOA such other and further relief as this Court may deem

just and proper.

Dated this the 5" day of January, 2012.

RICHARDSON PLOWDEN & ROBINSON, P.A.

Euge@: H. Matthews

P.O. Drawer 7788

Columbia, South Carolina 29202
803-7714400

803-779-0016 (fax)

gmatthews@richardsonplowden.com

ATTORNEY FOR THIRD-PARTY DEFENDANT SEABROOK
ISLAND PROPERTY OWNERS ASSOCIATION
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

RICHARD RALPH AND EUGENIA
RALPH,

Plaintiffs,
VS.

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Defendants.

N N

PAUL DENNIS MCLAUGHLIN AND
.SUSAN RODE MCLAUGHLIN,

Third-Party Plaintiffs,
Vs.

SEABROOK ISLAND PROPERTY
- OWNERS ASSOCIATION,

| Third-Party Defendant.
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IN THE COURT OF COMMON PLEAS

CASE NO. 2011-CP-10-7065

MOTION.TO AMEND COMPLAINT

Ag

w199 40 yy39,

"5

a3 4

Pursuant to SCRCP 15, Piaintiffs do hereby move this Court for an order

permitting them to amend their complaint to more ciearly define the nature of the cause

of action being asserted against the Defendants as articulated in paragraph 24 of the

amended complaint and in the prayer for relief, and to correct paragraphs 3 and 4 to

identify Plaintiffs’ ownership of Lot 23 and the McLaughlins’ ownership of Lot 22. A
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copy of the proposed amended complaint is attached hereto.

Charleston, South Carolina

January 30, 2013

Respectfully submitted,

WARREN & SINKLER, L.L.P.
Post Office Box 1254
Charleston, SC 29402

(843) 577-0660

By: M“JDQM

G. DANA SINKLER

Attorney for Pfaintiff
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

RICHARD RALPH AND EUGENIA
RALPH,

Plaintiffs,
VS,

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Defendants.

N St

PAUL DENNIS MCLAUGHLIN AND
- SUSAN RODE MCLAUGHLIN,

- Third-Party Plaintiffs,
VS.

SEABROOK ISLAND PROPERTY |
OWNERS ASSOCIATION,

Third-Party Defendant.

~ ~ §
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IN THE COURT OF COMMON PLEAS -

CASE NO. 2011-CP-10-7065

AMENDED COMPLAINT
JURY TRIAL DEMANDED
o o 2
TooE o
g. TR ==
{ e, !
Iy
poen
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Plaintiffs, Richard RaAIph and Eugenia Ralph (‘the Ralphs”), complaining of the

Defendants, Paul Dennis McLaughiin and Susan Rode McLaughlin (“the McLaughlins"),

allege and say:

1. The Ralphs are residents of the County of Charleston, State of South

‘Carolina, living in their home on Seabrook Island located at 3055 Baywood Drive.

2. The McLaughlins are residents of Winston Salem, North Carolina, owning

the lot adjacent to the Ralphs’ home on the east, which is identified as 3061 Baywood

Drive.
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3. . The Ralphs' lot bears the legal‘ description of Lot 23, Block 32, Seabrook
Island, as shown on the original approved development plat by E. M. Seabrook, Jr., Inc.,
dated April 29, 1987, revised May 8, 1987, and recorded ih the RMC Office for
Charleston County on May 26, 1987 in Plat Book BN, page 49.

4. ~ The McLaughling’ lot bears thé'legal description of Lot 22, Block 3.2,

. Seabrook Is‘land,' as shown on an éar!jer piat by E. M. Seabréok, Jr., Inc., dated
. September 6, 1984, and recorded in the RMC Office for Charleston County in Plat Book
BD, page 23. This plat is identical to the plat by which the Ralphs acquired title, but is
designated as having been “submitted for pre-selling under irrevocable letter of credit
provision” and its apbroval by the County of Charleston did ﬁot “permit or authorize
occupancy.”

5. The McLaughlins’ lot was initially conveyed by Seabrook Island Company
to D.P. Boothe, Jr. by deed dated August 28, 1985 and recorded in the RMC Office for
Charlestoh County on August 29, 1985 in Book T 147 at page 212. The legal
description described the lot as: “Having the size, shape, dime'nsions,’b buttings and

“boundings, more or less, as are shown on ‘said Plat, which is specifically incorporated
herein by reference.” The plat depicts a 20’ Drainage Easement crossing the northern
end of the lot and a “NO BUILD AREA” extending from the Drainage Easement to the
end of the prbperty fine. The fee simple title to the lot, including the area occupied by
the Drainage Easement and the NO BUILD AREA, was thereby granted to Mr. Boothe.
The legal description also specifically provided that the conveyance was: |

SUBJECT to the twenty (20') foot easement for drainage and
the ten (10') foot easement for drainage as shown on the

2
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Plat by E. M. Seabrook, Jr., Inc., dated September 6, 1984
recorded in Plat Book BD at page 23. '

SUBJECT FURTHER to the area designated as ‘NO BUILD
AREA’ shown on Plat by E. M. Seabrook, Jr., Inc., dated
September 6, 1984 recorded in Plat Book BD at page 23.

6. The chain of title for the ot acquired by the McLaughlins from the time of

its creation and first conveyance is set forth as Exhibit A to this complaint. '
| 7. The chain of titlé to the Ralphs’ property is set forth as Exhibit B to this
complaint.

8. The following deeds in the chain of title to the McLaughlins’ lot contained

the same description of the lot and the easerﬁents to which it was subject as set forth in
| paragraph 5 above: P-2_91, page 245, F-302, paée 107, and 0-352, page 700.
R : _. 9. Both the plat by which the McLaughlins' property was sold and the
language of the deeds By which it was sold established the lexistence of a 20’ Drainage
Easement across their land and the land of the Ralphs and a No B.u,ild Area.

10. It is well established by law in South Carolina that, where a deed

describes land as shown on a specified plat, such plat becomes a part of the deed and

purchasers of lots with reference to suéh.plats acquire every easement, privilege and

advantage shown on such plat. Blue Ridge Company v. Williamson, 247 S.C. 112, 145
S.E.2d 922 (S.C. 1965). |

41 Itis also well established by South Carolina law that the McLaughlins had,
at the very least, constructive notice of the Ralphs’ easement' based upon the recorded
instruments in their chaih of:title. The law imputes to a purchaser who proposes to
acquire title to real estate, notice of the recitals contained in any properly recorded

3
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instrument or writing which forms a link in a chain of title to the property proposed to be

acquired. Carolina Land Company, Inc. V. Bland, 265 S.C. 98, 217 S.E.2d 16 (S.C.

1975).

12, On May 20, 2002, at a meeting of the Officers of Seabrook Island Property
Owners Association ("SIPOA"), a motion was passed to “give the easement shown on
the plats of EM. Seabrook,” by which both the Ralphs’ lot and the McLaughlins’ lot were
originally conveyed, “back to the property owner with the understanding that the
property owner pay all cost neéessary to remove the_ easement.” To the Ralphs’
knowledge, no notice of this action was ever coniveyed to them or any other lot owners
subject to the easements. Furthermore, at this time, the only interest the SIPOA had in
these easements was a’duty to maintain them as set forth on the E. M. Seabrook plats.

13. At the.time that this action was taken by the SIPOA, tl'\le Ralphs’ lot and
thé McLaughlins' lot had already been coﬁveyed by the origihal’developer and the fee
simple title to the portion of the' easement on each. lot and the No Build Area became
vested in their predecessors in title by virtue of the fact that each lot had been originally

conveyed according to plats which clearly depicted the Drainage Easement and the No

Build Area on their lots.

14,  When the McLaughlfns were preparing to take title to their lot, in October
of 2002, they or their counsel used a plat qreated by Forsberg Engineering and
Surveying, Inc. entitted "Plat Showing Abandonment of an Existing 20’ Drainage
Easement Lot 22 Block 32 Town of Seabrook Island Charleston South Carolina” dated

January 17, 2002. The Forsberg Plat specifically references the E. M. Seabrook Plat
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' : (
recorded in Plat Book BD at page 23, by which the Mclaughlins’ lot was previously

conveyed.

15.  The McLaughlins then took title to their lot according to that plat and Mr.
McLaughlin took the position that their lot was not subject to the Drainage Easement or
the No Build Area, notwithstanding the fact that the SIPOA did not own the Easement
and had ﬁo legal authority to purport to have abandoned it. -Furthermore, the

McLaughlins' deed specifically conveyed the property “subject to any and all Restrictive

Covenants, Easements, Rights-of-Way, Matters and Conditions of record affecting said -
property. . . (emphasis added). o

- 16. Not\Nlthstandlng the McLaughlins' efforts to avoid taking title. to their lot

A subject to the 20’ Drainage Easement and the No Build Area shown on earlier plats by

which the lot previously had been conveyed, as a matter of law, they took title to their lot

subject to the benefits and obligations of those easements.

17.. More than six years passed from the time of the SIPOA’s unlawful attempt
. to‘ ébandor{ thé easement it’ never owned before notice of that action was
c.ommunicatec‘l to fhe Ralphs and other owners of Lots 21-28, Block 32, by an email
from the SIPOA, dated September 22, 2008, advisiﬁg of a meeting to be held on

Monday, September 29th.
18.  The email advised that the SIPOA had hired an expert to evaluate the

condition and usefulness of the 20’ Drainage Easement and that the expert had
recommended that the easement be “reestablished.” A 'copy of the expert's Executive

Summary was attached to the email. (Exhibit C)
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19. As a matter of_ law, the easement was never lawfully abandoned and did '
not require reestablishment because the owners of Lots 21-28 owned the fee simple
title to the easement and the No Build Area and were entitled to the benefits and subject
to the reciprocal nghts obligations and burdens appurtenant to their lots.

20. The meeting on September 29 2008 was attended by Mr McLaughIm and
the Ralphs and several other lot owners. At this meeting, Robert George, an engineer
with significant experience and expertise in the subject of drainage of real plrope_ny,
presented a report of his findings as to the condition bf the drainage system across the
lots owped by the Ralphs and McLaughlins and others, and recc;mmended that the
system be retained and protected. He specifically warned that the destruction of the
culvert on the McLaughlins’ property “will exacerbate high ground water table concerns
and surface water ponding.” He also warned against obstructing the easement as “the
existing facilities . . . will be difficult to maintain without access provided by the existing
easement.”

21. Mr. McLaughlin attended with legal counsel, an architect and two builders
and asser‘ted their right to consider the easement abandoned destroy the culvert on
their lot and construct their house over the No Build Area. By this point it should have
been patently obvious ‘to Mr. McLaughlin and/or his counsel, that the 2002 action of the
SIPOA was unlawful and did not, as a matter of law, effect an abandonment of the
casement and No Build Area, vis-a-vis the owners of Lots 21-28, Block 32.

22. Following the meeting, Mr. McLaughlin persisted in the position that: “As

you know, we have no easement on our lot” and again expressed his intention to take
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up the portion of the drainage pipe on their lot and build on the No Build Area. (Exhibit
D)

23 Notwithstanding the fact that the Ralphs had every legal right to the
protection and mainten;ance of their easement as it existed on the McLaughlins’ lot and
to the protection of the No Build Area, the MclLaughlins dismissed conditions imposed
by the SIPOA and proceeded with their building plans. They had the section of~ culvert
on their property dug up and. destroyed and raised the elevation of their lot, and built
their house over the No Build Area, all leading to the increase of surface water flow and
destruction of the drainage across the Ralphs’ property and subjected the Ralphs to
excessive accumulation of water on their property ever since.

24. The actions of the McLaughlins constituted a trespass on the servient
estates acquired by the Ralphs and, as a result of the McLaughlins’ willful, reckiess,

| unlawful and arrogant acts, the' Ralphs have been deprived of their drainage easement

over lots 23 through 28 and the No Build Area r_equired for their service and
maintenance, and Asubjected to anguish and emotional discomfort and deprived of use
of a substantial portion of their yard .due to intervals of flooding. The value of their
property has been substantially diminished and they aré entitled to actual and punitive
damages in such amount as may be found by the trier of fact.

Wherefore, the Ralphs pray for actual and punitive damages against the
McLaughlins for the emotional anguish and stress they have endured; for the expense
they must incur in an effort to remediate the drainage problems associated with the

destruction of the drainage easement and usurpation of the No Build Area; for
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diminution in the value of their property due to the destruction of the existing dréinage
easement and No Build Area on Lot 23 and the requirement that ;:)ther drainage must
now be constructed and maintained; and for punitive damages that are due them as a
matter of right to redress the ordeal that they have had to endure, 'including the
expenses of this litigation and attorney’s fees.

WARREN & SINKLER, L.L.P.

Post Office Box 1254

Charleston, SC 29402
(843) 577-0660

By: M} 00,

G. DANASINKLER

Attorney for Plaintiff
_Charleston, South Carolina

3’&15 17,2013
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston
IN THE COURT OF COMMON PLEAS _ CASE NO. 2011 CP-10-7065
Richard Ralph and Eugenia Ralph Paul Dennis MclLaughlin and Susan Rode
' McLaughlin
PLAINTIFE(S) DEFENDANT(S)
Attorney for : [_] Plaintiff [] Defendant
Submitted by: or
[ Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

O J URY. VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.

. The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional mformanon

O ACTION DISMISSED (CHECK REASON): ] Rule 12(b), SCRCP; [] Rule 41(a), ‘
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [ ] Other =2 _

O ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bam@ptcy = '{i ""T
[] Binding arbitration, subject to right to restore to confirm, vacate or modlfy (r-;; ? -
arbitration award; [_] Other %Q ~ ¥

d DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLI w

3
[ Affirmed; [-] Reversed; [] Remanded; ] Other X " % @

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIB!%/\% ORO
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. .

RO
AT
IT IS ORDERED AND ADJUDGED: [T See attached order (formal order to follow) [X] Statement gf Judgn n@m ¥
by the Court: This matter came before the Court on July 16, 2013. Plaintiffs’ Motion to Amend Complaint
is hereby GRANTED.
ORDER INFORMATION

This order [ ] ends [X] does not end the case. . )
Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) ) (List amount(s) below)
3
8
$

If applicable, describe the property, including tax map information and address, referenced in the order:

/
The judgfnent information above has been provided by the submitting party. Disputes concerning the amounts contained in this
foym rfty be addressed by yay of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as igterest

orfadfitional taxable cpstsfnot available/it the time the form and final order are submitted to the judge may be pfovideg to the

2151
Judge Code

SCRC Form 4C (03/2013) ‘ : Page 1
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For Clerk of Court Office Use Only

This judgment was entered on the day of 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this dayof ,20 _to atlorneys of record or
to parties (when appearing pro se) as follows: ' . '

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

J

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1. :

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (03/2013) Page 2
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Richard Ralph and Eugenia Ralph,
Plaintiffs,
Vs.

Paul Dennis McLaughlin and Susan Rhode
McLaughlin,

Defendants
and

:-Paul Dennis McLaughlin and Susan Rhode
McLaughlln,

Third-Party Plaintiffs,
vs.
Seabrook Island Properfy Owners

Association,

Third-Party Defendant.

G. DANA SINKLER, ESQ.
WARREN & SINKLER LLP

TO:

ATTORNEYS FOR THE PLAINTIFFS

and
EUGENE H. MATTHEWS, ESQ.

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
C/A No.: 2011-CP-10-7065

PAUL DENNIS MCLAUGHLIN’S AND
SUSAN RODE MCLAUGHLIN’S
ANSWER TO THE PLANITIFF’S

AMENDED COMPLAINT AND THIRD-

PARTY COMPLAINT

e ~
o G [-— 24
©oE =

=
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RICHARDSON, PLOWDEN & ROBINSON, PA
ATTORNEYS FOR THE THIRD-PARTY DEFENDANT

a3

The Defendants, Paul Dennis McLaughlin and Susan Rode McLaughlin (the

“Defendants”) answer the Amended Complaint of the Plaintiffs and as and for their
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Counterclaims and Third-Party: Complaint against the Third-Party Defendant, allege and state as
follows:

1. “Each and every allegation of the Plaintiffs’ Amended Complaint not admitted, denied, or
qualified herein is hereby deemed denied, and the Defendants demand strict proof thereof.

2 The Defendants admit the aliegations of Paragraphs 1 and 2 of the Plaintiffs’ Amended
Complaint.

3. The Defendants admit the allegationé of Paragraph 3 of the Plaintiffs’ Amended
Complaint.

4. The Defendants are without sufficient information to form a belief as to the allegations of
Paragraphs 4, 5, 6, 7, 8, and 9 of the Plaintiffs’ Amended Complaint, and, therefore, deny sarhe
and demand strict proof thereof. |

5. The Defendants are not required to answer the allegations of Paragraphs 10 and 11 of the
Plaintiffs’ Amended Complaint as said allegations constitute legal conclusions.

6. The Defendants admit only so much of the allegations of Paragraph 12 of the Plaintiffs’

Amended Complaint that alleges the Seabrook Island Property Owners Association (“SIPOA”)

abandoned the easement and NO BUILD AREA described in Paragraph 12 and abandoned the.

‘easement and NO BUILD AREA. The Defendants are without sufficient information to form a

belief as to the remaining allegations of said Paragraph, and; therefore, deny same and demand
strict proof thereof,

7. The Defendants deny the allegations of Paragraph 13 of the. Plaintiffs’ Amended:
Complaint. -

8. The Defendants admit the allegations of Paragraph 14 of the Plaintiffs’ Complaint.
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9. The Defendants admit only so much of the allegations of Paragraph 15 of the Plaintiff’s
Amended Complaint that alleges the Defendants took title to Lot 22 according to a plat showing
that easement and NO BUILD AREA had been abandoned by the SIPOA on May 20, 2002.

10.  The Defendants deny the allegations of Paragraphs 16, 17, 18, 18, 19, and 20 of the
Plaintiffs’ Amended Complaint and demand strict proof thereof.

11..  The Defendants admit only so r_nucﬁ of the allegations Paragraph 21 of the Plaintiff’s
Amended Complaint that alleges that Mr. McLaughlin attended a meeting on of the SIPOA on
September 29, 2008. The Defendants deny the remaining allegations of said Paragraph and |
demand strict proof thereof.

12.  The Defendants admit the allegations of Paragraph 22 of the Plaintiff's Amended
Complaint. |

13. The Defendants deny the allegations of Paragraph 23 of the Plaintiff’s Amended
Complaint and would allege and show that they have every legal right to dig up and remove the
culvert l_ocated on their property, that their construction plans were approveci by the SIPOA and
thé Town of Seabrook Island, and th¢ County of Charlesfén, and that their residence was built in
compliahce with the approved plans. |
.14, The Defendants deny the allegations of Paragraph 24 of the Plaintiff’s Amended
Complaint and demand strict proof tilereof.

FOR A FURTHER ANSWER AND
FOR A FIRST AFFIRMATIVE DEFENSE
(Statl_xte of Limitations)

15.  The Defendants would allege and show that By letter dated September 9, 2002, from the
lent-owner of Lot 22, Carroll Gantz, requesting that the SIPOA remove the drainage easement

and NO BUILD AREA on Lot 22, which was signed by the Executive Vice President of the
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SIPOA, the Plaintiffs had actual and constructive notice of the abandonment of the easement.
(Attached hereto as Exhibit “A” and incorporated by reference herein).
16. The actual and constructive notice to the public in general and to the Plaintiffs,
specifically, of the abandonment of the easement and NO BUILD AREA was by way the plat by
Forsberg Engineering and Surveying dated January 17, 2001, labeled “PLAT SHOWING
ABANDONMENT OF AN EXISTING 20’ DRAINAGE EASEMENT” and recorded in the
Office of the RMC for‘CharIeston County in Plat Book EF at Page 883 on September 11, 2002
(Attached hereto as Exhibit “B” and incorporated by reference herein) - |
17.  As a result of the Plaintiffs’ failure to commence this action within time allowed by the
applicable statutes of limitation after receiving notice, this matter should be dismissed. . See S.C.
Code Ann. §15-3-530.

FOR A FURTHER ANSWER AND

FOR A SECOND AFFIRMATIVE DEFENSE

(Additional Statute of Limitations)

18, The McLaﬁghlins took title to their property by deed dated October 1, 2002, which did
contains express language stéting tl-1atv the 20’ e;clsement and NO BUILD AREA had been
abandoned referring the Forsberg E_néineering plat attached hereto as Exhibit “B”. The deed to
the McLauglins clearly showed a 10’ ne%v easement putting the Plaintiffs on actual and
constructive not'ice of the abandonment of the 20’ easement and NO BUILD AREA. The deed
to the McLaughlins was recorded in the Office of the RMC for Charleston County in Book 1421
at Page 820 on October 1, 2002. (Attached hérefo as Exhibit“‘C” aﬂd incorporated by reference
herein).

19.  The actual noticev to the I;ublic in general and to the Plaintiffs, specifically, of the

abandonment of the easement and NO BUILD AREA was by way of the deed to the
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McLaughlins recorded in the Office of the RMC for Charleston County in Book L421 at Page
820 on October 1, 2002. (Attached hereto as Exhibit “C” and incorporated by reference herein).
20.  As a result of the Plaintiffs’ failure to commence this action within time allowed by the
applicable statutes of limitation after receiving notice, this matter should be dismissed. . See S.C.
Code Ann. §15-3-530.
FOR A FURTHER ANSWER AND
FOR A THIRD AFFIRMATIVE DEFENSE
(Estoppel by Judgment and Collateral Estoppel)

21.  On December 9, 2008, the SIPOA which claimed ownership of the 20° drainage
easement and NO BUILD AREA instituted an action against the Defendants in the Court of
Common Pleas for Charleston County, Case Number 2008-CP-10-6975. That case sought
' \injunctive’ relief against the Defendants on behalf of all of the property owners of Seabrook
Island, including the Plaintiffs, to enjoin the Plaintiffs from building their home on the 20°
drainage easement and NO BUILD AREA. The SIPOA dismissed that action on December 11,
2008, and, as such, the dismissal acts as é bar to the Plaintiffs under the doctrihes of both

estéppel by judgment and collateral estoppel. (A copy of the dismissal is attached hereto as

Exhibit “D” and incorporated by reference herein).

FOR A FURTHER ANSWER AND
FOR A FOURTH AFFIRMATIVE DEFENSE
(Advice of Counsel)
22. At all times relevant hereto, the Defendants relied on advice of counsel that the 20’
drainage easement and NO BUILD AREA had been abandoned by the SIPOA through its direct
actions and by the filing of the plat and deed described in Paragraphs 15 through 21 herein and in

the dismissal of the lawsuit described in Paragraph 22 herein.
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FOR A FURTHER ANSWER AND
FOR A FIFTH AFFIRMATIVE DEFENSE
(Reliance on Third-Party Actions)

23.  The SIPOA, its Architectural Review Board, the Town of Seabrook Island, and the
County of Charleston all issued approvals and building permits to the Defendants, which actions
lulled the Defendants into believing they had to right to build over the abandoned easement and
former NO BUILD AREA so that the Defendants should be dismissed from this matter.

FOR A FURTHER ANSWER AND

FOR A SIXTH AFFIRMATIVE DEFENSE
(Failure to Mitigate Damages)

24.  The Plaintiffs have known about the abandonment of the easement and NO BUILD
AREA since 2002 and have not taken any steps to put in any alternative drainage system or
protect their property ip a timely fashion, or, in the alternative, asking the SIPOA to protect their
interests, if any, and none of which are admitted, in any drainage easement. |

FOR A FURTHER ANSWER AND

FOR A SEVENTH AFFIRMATIVE DEFENSE
(Acceptance)

25.  The Plaintiffs have accepted the abandonment of the 20° drainage easement and NO
BUILD AREA by not moving to intervene in the 2008 lawsuit by the SIPOA against the
Defendants and by not bringing any separate action to stop the Defendants from building their

home on the abandoned easement and NO BUILD AREA unti] years after the Defendants’ home

was completed.
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FOR A FURTHER ANSWER AND
FOR AN EIGHTH AFFIRMATIVE DEFENSE
(Unclean Hands)

26. The Plaintiffs have unclean hands in this action and are barred in equity from the relief
they seek in that they harass, disturb, and menace the Plaintiffs in the use and enjoyment of their
property.

FOR A FURTHER ANSWER AND

FOR A NINTH AFFIRMATIVE DEFENSE
(Waiver, Estoppel, and Laches)

27.  The Defendants would allege and show that the Plaintiffs have waived and are estopped
from claiming the relief requested. The Plaintiffs stood idly by while the Defendanfs
. commenced and finished the construction of their residence and made no objection while the
Defendants changed theii' position regarding the construction, so as to have acquiesced in the
process estopping them from bringing this action and seeking relief. McClintic v. Davis, 228
S.C. 378, 90 S.E.2d 364 (1955).

FOR A FURTHER ANSWER AND
FOR A TENTH AFFIRMATIVE DEFENSE
(Natural Surface of the Land)
28.  The Defendants would allege and show that there is a natural depression on the Plaintiffs’
property so that the water holds and does not drain through no fault of the Defendants and which

the Defendants have in no way disturbed so that the Plaintiffs’ case should be dismissed.

~
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FOR A FURTHER ANSWER AND
FOR AN ELEVENTH AFFIRMATIVE DEFENSE
(Reservation and Non-waiver of Additional Defenses)
29.  The Defendants reserve and do not waive any additional defenses that may be discovered
as this case progresses.

e

FOR A FURTHER ANSWER AND
FOR A TWELFTH AFFIRMATIVE DEFENSE
. AND THIRD-PARTY COMPLAINT
(As to the Seabrook Island Property Owners Association (“SIPOA”))
30. The Defendants repeat and reallqge Paragraphs 1 through 30 above as though repeated
herein verbatim. |
31.  The Defendants &c the owners of property located at 3061 Baywood Drive on Seabrook
Island, South Céro]ina, and are members of the Seabrook Islénd Property Owners Association,
32.  The Third-Party Defendant Seabrook Island Property Owners Association (“SIPOA”) is a
non-profit corporation érganized and existing under the laws of the State of South Carolina
which bas a membership composed of all property owners on Seabrook Island. Its principal
place of busines§ in in Charleston County, South Carolina, and it is sﬁbj ect to the jurisdiction of
this Court.
33.  The Defendants property at 3061 Baywood Drive is also known as Lot 22, Block 32,
Seabrook Island, and was purchased by the Defendants from Carroll M. Gantz and Lorraine
Gantz on October 1, 2002.
34.  SIPOA is the former owner of a 20’ drainage easement cfossing the northern boundary of

Lot 22, Block 32 and the former owner of a NO BUILD AREA extending from the easement to

the property line.
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35.  As set forth more fully above and below, the SIPOA abandoned the 20’ drainage
easement and NO BUILD AREA so that neither the 20’ drainage easement nor the NO BUILD
AREA exist on the Defendants’ property.

36.  The SIPOA, as the Third-Party Defendant, is liable to the Defendants for all or part of the
Plaintiffs’ claim for the actions brought against the Defendants.

37.  Additionally, the Defendants demand pursuant to Rule 14 (¢) SCRCP that the Plaintiffs
be awarded any judgment against the Third-Party Defendants as well as the Defendants due to
the actions of the SIPOA more fully set forth herein.

38.  The deed from the developer to the first owner of Lot 22, Block 32 has a 20’ drainage
easement crdssing the northern boundary of the lot and a NO BUILD AREA extending from the
drainage.easement to the end of the property line along the golf course.

39. On May 20, 2002, the Board of Directors of SIPOA took a vote, recorded in the minutes,
abandoning the 20’ drainage easement and NO BUILD ZONE and directing the seven (7)
affected property owners of Lot 22, 23, 24, 25, 26, 27, and 28, Block 32, that the removal of the
drainage pipe would be the responsibility of the property owners. (See SIPOA Board motion to
abandon easement as set forth in the minutes of the SIPOA attached hereto as Exhibit “E” and
incorporated by reference herein.

40, On Sept'ember 9, 2002, Carroll Gaﬁtz, the predecessor in interest to Lot 22, Block 32
obtained written approval from the Executive Vice President of SIPOA and the Town
Administrator for the Town of Seabrook Island to record the abandonment of easement. From
that date forward, the Plaintiffs were on actual and constructive notice that the 20 drainage

easement and NO BUILD ZONE had been abandoned.
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41.  The Plaintiffs and the other owners of lots at Block 32 whose lots were burdened by the
20’ drainage easement and NO BUILD ZONE were aware of the SIPOA’s decision to abandon

the easement in 2002.

42.  The actual notice to the public in general and to the Plaintiffs, specifically, of the -

abandonment of the 20’ drainage easement and NO BUILD ZONE on Lot 22 was memorialized
by the plat of Forsberg Engineering and Surveying dated January 17, 2001, labeled “PLAT
SHOWING THE ABADONMENT OF AN EXISTING 20° DRAINAGE EASEMENT’ and
recorded in the Office of the RMC for Charleston County in Book EF at Page 883 on September
11, 2002. (Attached hereto as Exhibit “B” and incorporated by reference herein).

43.  On October 1, 2002, the Defendants purchased Lot 22, Block 32 from Carroll M. Gantz
and Lorraine D. Gantz for t_he sum of $170,000.00. The deed to the Defendants from the
Gantzes references the Forsberg Plat of January 17, 2001, which plat clearly showed the
abandonment of the 20° aramage easement and NO BUILD ZONE.

44, At the October 1, 2002, closing the Defendants were represented by Eric Davidson, Eslq.,
who referenced the Forsberlg Plat in the deed and which deed was recorded in the Office of the
RMC for Charleston County in Deed Book L421 at Page 820. From that date forward, the
Plaintiffs knew or should have known by Way of actual and constructive notice that the 20’
drainage easement and NO BUILD ZONE had been abandoned by the SIPOA.

45,  In the Spring of 2006, the McLaughlins submitted a plat to the SIPOA Architectural
Review Board (the “ARB”) to build their home at 3061 Baﬁood Drive. They were verbally
advised by Coy Foster, Director of the SIPOA ARB of their financial obligation to remove the

pipe of the abandoned 20’ drainage easement at their own expense.

10
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46. Durixig the subsequent presentation of their building plans for their house and
landscaping to the SIPOA ARB by architect Whitney Powers, the SIPOA Director Coy Foster
again reminded the Defendants that they were financially responsible for removing the pipe from
the abandoned 20’ drainage easement.
| 47, On two other occasions, while the Defendant Paul McLaughlin was at meetings at the
SIPOA offices regarding the planning of the Defendants’ home, John Wells, SIPOA senior
staffer in charge of roads and infrastructure, advised Paul McLaughlin of the Defendants’
responsibility to remove the pipe at their expénse.

48.  On August 18, 2006, the Defendants received written approval from the SIPOA ARB to
build their home as sited on their lot and assume all responsibility for the abandoned.drainage
easement. (See letter attached hereto as Exhibit “F” and incorporated by reference herein).

49.  In June 2008, the Defendants obtained construction financing to build their home as
approved by the SIPOA ARB, which wés obtained as a result of their reliance on the

representations made to the Defendants by the SIPOA.
50. - Thereafter, later in June, 2008, the Defendants were informed\ by the SIPOA that theré
\)Jvere objections from some neighbors about building their home as situated because of the
abandoned drainage pipe. The Defendants received verbal assurances from the Chair of the
SIPOA Legal Committee, Ron Ciancio, that the neighbors’ concerns would be resolved shortly.
51.  In September 2008, Sam Reed, President of the SIPOA, convened a meeting with the
Defendants and their adjacent neighbors. '1}16 Defendants were represented by counsel at the

meeting. Also in attendance were their architect, Whitney Powers, and a representative from

Easterlin Construction who were there to review the matter of the abandoned drainage pipe

11
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located in the abandoned 20’ drainage easement an& to hear a report from the engineer, Robert
George, about removing the pipe and a proposed remedy to deal with its removal.

52.  On the same day as the meeting in 2008, the Defendants ggreed to give the SIPOA a new
easement in the setback area between their property and the Plaintiffs’ property for the SIPOA to
install the remedy proposed by Rober; George. There was a tentative agreement reached and a
meeting was scheduled to formalizg the agreement with the Plaintiffs, the Defendants, and the
other neighbors a week letter. This was a voluntary gesture of good will gnd good faith by the

Defendants and was intended to resolve the concerns of all involved.

53. Immediately after that meeting, the SIPOA staff person who reported to John Wells,

along with the Plaintiff Richard Ralph, the Defendant Paul McLaughlin, Robert George,
Whitney Powers, Mr, B. Easterlin.,‘Mr. A. Easterlin, and Mr. Crater, owner of Lot 21, went to the

Defendants’ property review the decision and solution. Mr. Wells" assistant was asked by Mr.

‘McLaughlin in the presence of Mr. Ralph to ask Mr. Reed and Mr. Thompson ‘to draw up

paperwork to finalize the details of the’agreement to implement Mr. George’s proposal»and for
the McLaughlins to grant a new easemf;;lt along thé property line adjacent to the Raiphs
property. 4 |

54 . By the time of the next meeting, the Rélphs backed out of their support of the propd/sal,

despite the fact that were not going to incur any expenses or have any easement on their

property.

-55.  Between September and December, after repeated calls and emails to Ron Ciancio of the

SIPOA and verbal assurances that the resolution would be forthcoming and after the
McLaughlins provided an estimate of the costs of installing Robert George’s proposed solution,

the SIPOA stated that it would not bear the full costs of the remedy and expécted the Defendants

12
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to pa'y some of the costs and to bear the financial responsibility of negotiating and paying the
Seabrook Island Club for all costs for granting any easement for the installation portion of
Robert' George’s proposed solution on the golf course.

56. On advice of counsel, the Defendants asserted that they were under no obligation
whatsoever to pay for anything related to the installation of the proposed remedy. It was not a
condition of purchase. It was not a condition of the SIPOA approval to build. The agreement to
grant a new easement, without costs to the SIPOA, was sufficient economic consideration.

57.  In November 2008, upon advice of counsel, the Defendants removed the drainage pipe
and began construction of their home as approved by the SIPOA.

58. . On December 9, 2008, the SIPOA instituted a case against the Defendants in the Court of
Common Bieas for Charleston County, Case Number 08-CP-10-6975, seéking injunctive relief
on behalf of ALL\Seabrook Islénd property owners, including the Plaintiffs, and seeking to stop
the Defendants from building their home on the abandoned 20’ drainage easement and NO
BUILD AREA unless the Defendanfs re-worked drainage plans by installing an alternative or
substituté drainage system. That lawsuit was dismissed two days later on December 11, 2008.
59.  On June 4, 2009, the Defendants were contacted by Barbara Measter, Chair of the STPOA
Legal Committee about whether they would consider amending their landscape plan to add two
drains on the Plaintiffs’ side of the Defendants’ property. The Defendants agreed and submitted
a revised plan and correspondence. The SIPOA granted the Dgfendants the right to connect the
surface drains to the remaining portion of the pipe that exists on their property, and the two
drains have been installed.

60. On October 5, 2009, the SIPOA contacted the Defend-ants though John Thompson, the

CEO, and Scott Wallinger, the President) about agreeing to let equipment cross the rear portion
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of their property to install a junction box on. the ending of the pipe and to grant the Deféndant;s
and all other property owners the right to install surface drains to the pipe. The Defendants
agreed to the SIPOA request but informed the SIPOA that they were near completion of their
landscaping plan. _The Defendants indicated that there was a short timeframe to install the
junction box without delaying the completion of their home. They indicated that once the rear
landscaping was installed, the SIPOA would have to assume responsibility for repairing any
damage to the landscaping. The Plaintiffs requested a delay and the SIPOA subsequently
withdrew their offer to install a junction box. |
61. But for the ;epreséntations, actions, and writings of the SIPOA in 2002 and 2008, upon
whi(;ﬁ the Defendants relied, materially changed their positions, and were entitled to rely, this
dispute and the Plaintiffs’ subsequent lawsuit concerning the validity of the SIPOA’s
abandonment of the 20° drainage easement and NO BUILD -AREA would not have been
commenced.
62.  As a direct and proximate result of the claims set forth above, the Defendants as Third-
Party Plaintiff demand judgment against the Third-Party Defendants by the Plaintiffs and
themselves pursuaﬁt to Rule 14 SCRCP, on in the alternative, should thé Plainﬁffs prevail in
their action ag‘ainst the Defendants, the Third-Party Defendant be held liable for all 'or .part of
those claims against them |

WHEREFORE, having fully answered the Plaintiffs’ Amended Complaint and having set
forth their Third-Party Complaint, the Defendants and Third-Party Plaintiffs pray that this Court

enter its Order as follows:
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. Dismissing the Plaintiff’s Complaint;

. Awarding a judgment against the Third-Party Defendant in the Plaintiffs’ favor

pursuant to Rule 14 SCRCP.

. Holding the Third-Party Defendant liable for all or part of the Plaintiffs’ claims, if

any, against the Defendants.

. Awarding the Defendants’ costs, expe

nses, and reasonable attorneys’ fees for having

to defend this action and prosecute their third-party claims; and

. Awarding any and all such further relief as this Court may deem just and proper.

BUIST, BYARS & TAYLOR, LLC

G. Hamlin O’Kelley, III

SC Bar No. 15491

Maria E. Kiehling

S.C. Bar No. 76799

652 Coleman Blvd., Suite 200
Mt. Pleasant, SC 29464

Mt. Pleasant, South Carolina
,2013

Attorneys for the Defendants/Third-Party
Plaintiffs Paul Dennis McLaughlin and Susan
Rode McLaughlin
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing PAUL DENNIS MCLAUGHLIN’S AND SUSAN
RODE MCLAUGHLIN’S ANSWER TO THE PLANITIFF’S AMENDED COMPLAINT
AND THIRD-PARTY COMPLAINT has been served upon counsel as stated below this

F
Day of July, 2013, by depositing same in the United States mail, postage pre-paid, addressed js
follows: ’

G. Dana Sinkler, Esqg.
Warren & Sinkler, LLP
P.0. Box 1254
Charleston, SC 29402

Eugene H. Matthews, Esq.
Richardson, Plowden & Robinson, PA
1900 Barnwell Street

Columbia, SC 29201

A8
ar

Att=2 A 4

* G. Hamlin O’Kelley, 111 O

o AR
CERIE

1400
DNOYLSH
05 :l Wd 22 IFEINE
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carroll gantz design
}{,”:zwwdlu@ e ‘M fon. Co,

' f’a@f’ EF/-f.%‘f‘.‘?
September 9, 2002

Mr. Randy Pierce
Seabrook Island Town Hall

Dear Randy,

As owner of subject lot, am hereby submitting a request for you
to record a new plat for lot 22, Block 32, 3061 Baywood Drive,
TMS No. 147-03-00-114, removing the drainage easement
parallel to the golf fairway and the “no build” zone thereon.
Application, revised mylars, and prints are enclosed.

In a meeting on February 12, 2002, I met with Messrs Doug
Smith, John Wells (SIPOA), and Daniel Forsberg (surveyor)
with these same revised plats to request recording the revised
plat, (just completed by the surveyor)for which Mr. Wells
assured us that the POA had granted their permission to proceed.
It was agreed that Mr. Smithneeded a letter from the POA to
confirm this, and Mr. Wells agreed to send such a letter to Mr.
Gantz.

On March 20, 2002 Mr. Wells notified me that the POA Roads
and Storm Drainage Commitiee met on March 18, and agreed
that there was no further need for the subject easement, Mr.
Wells said that paperwork was to be initiated.

On May 3, 2002, Mr, Wells notified me that the R&D
Committee had approved the change, and that I could “prepare
any documentation that is required to remove the easement.” I
assumed he meant the survey of the lot, already completed. He
said he would be able to give me a “letter of agreement” by the
end of May.

817 Treelott Tracs. Seabrook Island, SC 29455
Phone 843-768-3780 Fax 843-768-3739
a-mall ; carrgantz @woridnet. att. nat
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On May 21, 2002, Mr. Wells advised me that the POA Board of
Directors had approved the abandonment of the subject
easement, as well as for lots 23 through 28, and that the process
was now to submit the changes to the POA lawyers for their
review and comments.

On June 14, 2002, Mr. Wells advised me that the letter was with
the lawyers, and that it was to be back within the next 7-10 days.

On August 25, 2002, | advised Mr. Wells that we had a potential
buyer for the lot. Mr. Wells advised me on August 28 that the
lawyers agreed that the easement could be released. No mention
of when the expected letter would be available.

On September 5, 2002, Mr. Wells advised me that the letter was

still being reviewed, and advised me not to wait for it, but to go

to the Town hall to request recording of the revised plat. I met

with you on this day, and you szid you needed POA assurance of

the change. You suggested I write this letter, review it with Mr.

Wells, and submit it to Mr. Giuffreda for his seal on behalf of the
" POA, s0 that you could proceed.

This has now been done and [ herewith submit this letter, along
with the required fees, mylars, application and prints. I now have
a purchase agreement for the lot from a buyer, but do not know
the closing date as yet.

7 % o

Carroll Gantz

Authorization by POA that the proposed changes of removal of
drainage easement and “no build” zone on the subject lot have
been reviewed and approved.

/)Q / 0 # ‘L—zQ\\ L (QL};D-OOZ

PRIy Sy e T[T [ O
/ =

Ce: POA

817 Treelont Trace. Seabrook island, SC 29455
Phane 843-768-3780 Fax 843-758-3739
e-mail : canrgantz @worldnet.att.net

ROA 125



e

Town Of Seabrook Island
Zoning Permit Application
Phone 768-9121 y

Fee Schedule

I Please Print Permit for construction  $25.00

Permit for repairs, alteration and additions  $15.00
Application fees for.recordin__g( of plats varies

N/
- e
Date, SEPr L0022~ TMSNO: /5‘7 a; o0 //79{ EL [&%

APPLICANT NAME:__C.ARZ ot G AN 7T 2- raong: 78 3759

(PRINT NAME LISTED IN TOWN'S BUSINESS LICENSE IF APPLICANT IS A BUSINESS)

NAME OF BUSINESS CONTACT:

ADDRESS:

CITY: STATE: ZIP CODE

PROPERTY OWNERS NAME: __ CAHZ{22 Lo
OWNERS MAILING aDpRESS: 017 TREC. LoFrT [HiecsS_
CITY: _ JoHNS /SLAVND sTATE: SC 219 CODE:_ 28 ¥ 5~

PROPERTY LOCATION: STREET ADDRESS_ 726 / BAYwooP Drws. ror 2% mex3Z

PURPOSE OFPERMIT: L ECORD /N b— OF PLAT™

TOTAL VALUE OF CONSTRUCTION: BASE FLOOD ELEVATION: ZONE:

CONSTRUCTION COST: DATE OF SIPOA
APPROVAL:

)
APPLICANTS SIGNATURE: QAMZ/ l%&ﬂ j pate: 3~ SEPT 200 o (e spplicabie)

THIS IS AN APPLICATION ONLY:
PERMIT WILL BE ISSUED UPON APPROVAL BY THE TOWN OF SEABROOK ISLAND

January 14,2002 Amended $/17/2001 to remove reference to VAQ from fee schedule

ROA 126



EXHIBIT “B”

ROA 127



.. W2 L) AMVIpNE  otes TS
VNTIONVO HINOS: ‘ALNNOD NOLSTTHVIRO
= . . QNVISH J00¥EVES 20 NMOL
zL W0 T 10
* 1NGIESY3 3DYNIVHG- 02
SHUSK3 Ny 40 hZM!.aSZ(ﬂ( ONIOHS 1Vd
) e N .

e AL STIVD T 8 CKEXDR) G a1 ‘P
DXL TR WM W3 M TG (v

L o o) v 8830 G VI a0 Bu S

D O
O W o 18 aame S Sided 30 17
"H--in BN
xmoa

(SIN) dvn NOLYOQ1

NYI0 JiNYILY

Istxiinz g

¥ TNSOY § L RDEVED VIR YW
SH-00—€0-~Lp) 0N SHL

L %8 12 1

ROA 128



EXHIBIT “C”
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[ATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

TITLE TO REAL ESTATE

KNOW ALL MEN BY THESE PRESENTS, that WE, CARROLLM. GANTZ AND
LORRAINE D. GANTZ ,xl“ rustees of Carroll M. Gantz Revocable Trust a Memorandum
of which trust dated August 2, 2000, is recorded in the RMC Office for Charleston
County, SC in Book R-352, at Page 245, and AND LORRAINE D. GANTZ AND
CARROLL M. GANTZ, Trustees of Lorraine D, Gantz Revocable Trust a Memorandum
of which trust dated August 2, 2000, is recorded in the RMC Office for Charleston
County, SC in Book R-352, at Page 249, (the “Grantors" ), fbr and in consideration of the
sum of ONE HUNDRED SEVENTY THOUSAND AND 00/100 ($170,000.00) DOLLARS,
to TAX FREE EXCHANGE SERVICES, INC., in hand paid, before the sealing of these
presents by PAUL DENNIS MCLAUGHLIN AND SUSAN RODE MCLAUGHLINT in
the State aforesaid, the receipt‘ and sufficiency of which are hereby acknowledged, has
granted, bargained, sold and released, and by these presents does grant, bargain, sell and
release unto the said PAUL DENNIS MCLAUGHLIN AND SUSAN RODE
MCLAUGHLIN, (the "Grantees"), as Joint Tenants with right of survivorship, and not
as tenants in common, their heirs and assigns, the following described property, to wit:

See Attached Exhibit “A” for Legal Description

Grantee’s Mailing Address:
110 Sugar Maple Court

Winston-Salem, NC 27106

TOGETHER with, all and singular, the rights, members, hereditaments, and
appurtenances to the said Premises belonging, or in anywise incident or appertaining.
TO HAVE AND TO HOLD, All and singular, the said Premises before mentioned

unto the said Grantees, as Joint Tenants with right of survivorship, and not as tenants in

common, their heirs and assigns,, forever.
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AND subject to any and all Restrictive Covenants, Easements, Rights-of-Way and

Conditions, the said Grantors do hereby bind themselves and their heirs and assigns, to

warrant and forever defend, all and singular, the said Premises unto the said Grantees,

their heirs and assigns, against themselves and their heirs and assigns, and all persons

whomsoever lawfully claiming or to claim the same or any part thereof.

The singular number as used herein shall include the plural. Wherever there is

reference in the covenants and agreements herein contained to any of the parties hereto,

the same shall be construed to mean the parties hereto, as well as the heirs, representatives

successors, and assigns of the same.

IN WITNESS WHEREOF, the Grantors have caused these presents to be executed

in their names this

day of October, 2002.

CARROLL M. GANTZ, TRUSTEE
OF CARROLL M. GANTZ REVOCABLE

s (O Lyt D fe
COA-

TRUST, A MEMORANDUM OF TRUST
DATED AUGUST 2, 2000, IS RECORDED
IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SCIN

BOOK R-352, AT PAGE 245.

OF CARROLL M. GA

TRUST, A MEMORANDUM OF TRUST
DATED AUGUST 2, 2000, IS RECORDED
IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SCIN

BOOK R-352, AT PAGE 245.
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/ M - QOF LORRAINED GANT REVOCABLE

/ TRUST, A MEMORANDUM OF TRUST
/ DATED AUGUST 2, 2000, IS RECORDED

IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SCIN

/ : R-352, AT PAGE 249.
Z/Z%Z Th Gl

CARROLL M.. GANTZ¢'TRUSTEE

OF LORRAINE D. GANTZ REVOCABLE
TRUST, A MEMORANDUM OF TRUST
DATED AUGUST 2, 2000, IS RECORDED
IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SC IN

BOOK R-352, AT PAGE 249,

7
STATE OF SOUTH CAROLINA )

COUNTY OF CHARLESTON )

PROBATE.

PERSONALLY appeared before me the undersigned Witness and made oath that
(s)he saw the within named Grantors sign, seal and as their act and deed, deliver the
within written instrument, and that (s)he along with the other subscribing witness herein,

witnessed the execution hereof. —
{ . ; / IV

signatué /}Cfimess T

SWORN to before me this
of October, 2002.

Notary Public for WIM
My commission expires: B
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“EXHIBIT A”
LEGAL DESCRIPTION

ALL that certain piece,.parcel or lot of land, situate, lying and being on Seabrook
Island, County of Charleston, State of South Carolina, as shown and designated
as LOT 22, BLOCK 32, on a Piat entitled, “Plat Showing the Abandonment of an
Existing Twenty (20°) Foot Easement on Lot 22, Block 32, Town of Seabrook
Island, County of Charleston, SC" prepared by Forsberg Engineering and
Surveying, Inc, dated January 17, 2001, recorded September 11, 2002, in Plat
Book EF, at Page 883; said lot having such size, shape, dimensions, buttings and
boundings as will by refurence to said Plat more fully and at large appear.

TMS # 147-03-00-114

This conveyance is subject to any and all Restrictions, Covenants, Easements, .
Rights-of-Way, Matters and Conditions of record affecting said property,
including without limitation, the following matters set forth on the Plat referred to
above, as the same may affect the within property; rules and regulations of
applicable governmental authorities; real property taxes for the year of delivery
hereof.

SUBJECT to a ten (10') foot easement for drainage as shown on a Plat made by
Forsberg Engineering and Surveying, Inc. dated January 17, 2001, recorded
September 11, 2002, in Plat Book EF, at Page 883.

This being the same property conveyed to Carroll M. Gantz and Lorraine D. Gantz,

. Trustees, Carroll M. Gantz Revocable Trust a Memorandum of which Trust dated
August 2, 2000, is recorded in the RMC Office for Charleston County, SC in Book
R-352, at Page 245 by Deed of Carroll M. Gantz dated August 2, 2000, recorded in
the RMC Office for Charleston County, SC in Book M-354, at Page 557, and by
Deed of Lorraine Gantz to Carroll M. Gantz and Lofraine D, Gantz, Trustees
Lorraine D, Revocable Trust a Memorandum of Trust dated August 2, 2000, is
recorded in the RMC Office for Charleston County, SC in Book R-352, at Page 249
by Deed of Lorraine Gantz dated August 2, 2000, recorded in the RMC Office for
Charleston County, SC in Book M-354, at Page 567,
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STATE OF SOUTH CAROLINA ) Date of Transfer of Title
)}  (Closing Date) October 1, 2002

COUNTY OF CHARLESTON ) ¥ L Lo
AFFIDAVIT 12168321
1. 1 have read the information on this Affidavit and Y understand such information.
2. The property is bsing transferred BY Carroll M. Gantz and Lorraine D. Gantz, Trustees of Carrdll M. Gantz

Revocable Trust, a Memorandum of which trust is dated August 2, 2000, and BY Lorraine D. Gantz and Carroll M. Gantz,
Trustees of Lorraine D. Gantz Revocable Trust, a Memorandum of which is dated August 2, 2000, TO Paul Dennis
McLaughlin and Susan Rode MclLaughlin ON October 1, 2002
3 Check one of the following: The deed is:

(a)__x__subject to the deed recording fee as a transfer for consideration pald or to be paid in money or monay's
worth.

(b)______subject to the deed recording fee as a transfer between a corporation, a partnership or other entity and a
stockholder, partner, or owner of the entity, or is a transfer to a trust or as a distribution to a trust beneficlary.

(c)____EXEMPT from the deed recording fee because (Exemption #___} (Explanation, if required: n/a If exempt,
please skip items 4-6 and go to ltem #7 of this affidavit.

4, Check one of the following if either item 3(a) or item 3(b) above has been checked.
: (2)__x _The fee Is computed on the consideration paid or to be paid in money or money's worth in the amount of
$170,000.00.
{b)_The fee Is computed on the falr market value of the realty which Is nfa
{c)__The fee is computed on the fair market value of the realty as established for property tax purposes which is n/a

5. Check YES or NO x___to the following: A lien or encumbrance existed on the land, tenement or realty
before the transfer and remained on the land, tenement or realty after the transfer. If "YES", the amourit of the ouistandmg

balance of this lien or encumbrance is n/a. . '
6. The DEED Recording Fee is computed as follows:;

(a)$170 000.00 the amount listed in item 4 above

___00.00 the amount listed on ltem #5 above (no emount, please zero)

(c $17D 000.00 subtract Line 6(b) from Line 6(a) and place the result here. }
7. As required by Code Section 12-24-70, | state that 1 am a responsible persoﬁ who was eonnected with the |
transaction as closing attorney.
8.  Check if Property other than Real Property Is being transferred en this Deed.

(A) ____Mobile Home

(B) ________ Other (Fumniture, Furnishings and Fixtures)
9, " DEED OF DISTRIBUTION - ATTORNEY'S AFFIDAVIT: Estate of deceased Case
Number , personally appeared before me the undersigned atforney who, being duly swom,
certified that (s)he is licensed to practice law in the State of South Carolina; that (s) he has prepared the Deed of Distribution
for the Personal Representative in the Estate of , deceased, and that the grantee(s)

therein are correct and conform to the estate file for the above named decedent.

10, 1 understand that a person required to furnish this afﬁdavlt who wiiifully furnishes a false or fraudulent affidavit is guilty
of a misdemeanor and, upon conviction, must be fined not more than one thousand dollars or imprisoned not mora than one
year or both.

Grantor, Grantee or Legal Representative
Connected with this Transaction

Eric J, Davidson _

(Printed Name)

£ - -.;' ey s .t ..u "' l‘
NotaryPublic for State of: RO
My Commission expires: T e

"4 GRS,
rQIYY :
I s
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
1
COUNTY OF CHARLESTON : ,
IN THE COURT OF COMMON PLEAS ~ Case No.: 2008-CP-10-6975
SEABROOK ISLAND POA versus PAUL DENNIS MCLAUGHLIN
PLAINTIFF(S) . DEFENDANT(S)
CHECK ONE:
[1 JURY VERDICT. This action came before the court for a trial by jury. The issnes have been tried and the verdict has
~ been rendered. . ~

[1 DECISION BY COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered:

[X]  ACTION DISMISSED (CHECK REASON): {]Rule 12(b), SCRCP; [ X] Rule 41(a), SCRCP (Vol. nonsuit)
[} Rule 43(k), SCRCP(Settied); [ ] Other -

1]  ACTION STRICKEN (CHECK REASON): [ ] Rulc 40(),SCRCP; [] Bankruptcy; [ ] Binding Arbitration,
subject to right to restore to confirm, vacate or modify arbitration award; [ ] Other.

[] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
* [ ] Affirmed; { ] Reversed; [ ] Remanded; [ ] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING THE LOWER COURT, TRIBUNAL OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

(v ~a
< &= 2
IT IS ORDERED AND ADJUDGED: [ ] See attached order. (Formal order to follow) . ; =
. [X ] Statement of Judgment by the Court: Fo f’
: : _ : Q&L —
Court advised case dismissed per Attorney Fowler. o
S=
. To @
Dated at Charleston, South Carolina, this 7th day of January 8
; / @b
This judgment was entered on the Day of , 20 » and a copy mailed first clas§ this Day
of - » 20 , to attorneys of record or to parties (when appearing pro-se) as follows:
ATTORNEY(S) FOR THE PLAINTIFF(S) ~ ATTORNEY(S) FOR THE DEFENDANT(S)
Elaine Fowler
SCCA SCRP Form 4Revised 6/2008 Clerk of Court
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

SEABROOK ISLAND PROPERTY

OWNERS ASSOCIATION,

\

PAUL DENNIS MCLAUGHLIN and -

Plaintiff,

SUSAN RODE MCLAUGHLIN,

Defendants,

) IN THE COURT OF COMMON PLEAS

)
) CASE NO.: 2008-CP-10-6975

7

)
)
)
)
)
)
).
)
)
)
)
)

Now comes the Plaintiff, the Seab'rook[sland Property Owners Association, by\?n

WITHDRAWAL OF MOTION FOR
TEMPORARY RESTRAINING ORDER
-

its undersigned attorneys, pursuant to Rule 65, South Carolina Rule of Civil Procedure, and

hereby withdrawé‘the motion for an immediate, temporary restraining order against Defendant’s

further action regarding removal or disruption of a drainage line.

PLEASE BE PRESENT TO DEFEND IF SO MINDED.

CHARLESTON, SC

December 11, 2008

CHARLESTON\353095v]

W itted,
( .

t
Da?‘g\Whee] r (H6055)

Trudy H RobcrEon (#64856)
Robért E}Sumner, IV (#71728)
MOORE & VAN ALLEN, PLLC
40 Calhoun Street, Suite 300
P.O. Box 22828

Charleston, SC 29413-2828

Telephone: 843-579-7000
Facsimile: 843-579-7099

ATTORNEYS FOR PLAINTIFF
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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS

) .
~ COUNTY OF CHARLESTON ) CASE NO.: 2008-CP-10-6975
SEABROOK ISLAND PROPERTY ) -
OWNERS ASSOCIATION, )
) 2
Plaintiff, ) CERTIFICATE OF SERVICE 2 .y
) . ~“ OE ?q g
v ) A
) ., -
PAUL DENNIS MCLAUGHLIN and ) 22
SUSAN RODE MCLAUGHLIN, ) g2 Z
) 22 4
Defendants, ) “Z N (/]
)

This is to certify that I have this date served a copy of the foregoing Withdrawal of
Motion fdr Temporary Restraining Order via U.S. Mail and e-mail, with proper postage affixed
theréon,' to: '

Eric J. Davidson, Esquire
Davidson & Bradshaw, LLC
125-H Wappoo Creek Dr.
Charleston, SC 29412

Kathy M. Gulick

CHARLESTON, SC

December 11, 2008

CHARLESTON\353095vt 2

ROA 139



EXHIBIT “E”

ROA 140



Iv1 VOU

May 20, 2002 SIPOA Board Motion to abandon the easement - from minutes

Mr. Giuffreda clarified Mr. Muenow is talking about Block 32 Lot 22 to Lot 28. A no build
zone is currently implied. Mr. Giuffreda would recommend the Board vote favorably on Mr.
Muenow's proposal. Discussion followed. Various questions/commeats were askeéd and
answered. Mr. Muenow made a motion to give the easement back to the property owner with
the understanding that the property owner pay all cost necessary to remove the easement. Mr.
Giardino seconded. The motion passed by unanimous vote.



- EXHIBIT “F”

ROA 142




SEABRODK PAGE  02/04

83:24 8437684317 :
| @

Avgust 18, 2006

‘Mr. & Mrs. McLanghlin
455 South Church Street
Winston Salem, NQ., 27101

Dear Pav] & Susan,

e Architectural Review Board has approved the Preliminary Plans subipitted for Block
32 Lot 22, Seabrook Island, SC. Please address the following comments of the ARB and
re-submit plans for Conditlanal Review, )

1. Owner igto assume all responsibility for the underground drainage line at the
20’ dminage easement / driveway,

2. Owner is to assume all responsibility for the shandoned drainage easement that
may contain a pipe. . '

3. Property lines must be Jooated Prior to any grading because of the Right-Of-
Way for the SIPOA 20° drainage casement.

Site Plan -
" All elevations and desiga detail
Floor plans o
. All finishes and colors noted on the-plans
Please note that the SIPOA uses AutoCadd LT 2005 sofiwsre,

Please call me at 843-243-8522 if you have any questions,

Sinceraly,

Coy Foster, ARB Administrator
ARB Admin / Blosk 22 Lot 22 MeLoughlin B 15 04
Whitney Powers
184 Esst Ray Strect, Suits 201
Charlesis, 8C., 29401
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652 Coleman Blvd., Suite 200

BUI ST Mount Pleasant, SC 29464
BYARS & T 843.856.4488 F 843.856.0613 W buisthyars.com -
TAYL( )RLL; ’

ATTORNEYS AT LAW $

July 19, 2013

NANCY KELLER
LEGAL ASSISTANT
nancy.keller@buistbyars.com

The Honorable Julie J. Armstrong
Clerk of Court for Charleston County
100 Broad St., Suite 106

Charleston, SC 29401

Re; Richard Ralph and Eugenia Ralph v. Paul Dennis McLaughlin and Susan
~ Rhose McLaughlin, et al.
Case No. 2011-CP-10-7065
File No.: 2012010118

Dear Ms. Armstrong:
Enclosed please find an original and one (1) copy of:
(1) Summons for the Third-Party Complaint; and

(2) Paul Dennis McLaughlin’s and Susan Rhode McLaughlin’s Answer to the Plaintiffs
Amended Complaint and Third-Party Complaint in the above-referenced matter.

Please file the original and return a file-stamped copy to me in the enclosed pre-paid
envelope. By copy of this letter, I am serving same upon all counsel of record as set forth below
herein. Should you have any questions, please feel free to contact me. With kind regards, I
remain - :

Yours very fruly,

ot ¥l

Nancy Keller

Enclosures
cc. (w/enc.) G. Dana Sinkler, Esq.
Eugene H. Matthews, Esq.

{00362192. DOCX}
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ORIGINAL

IN THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE NINTH JUDICIAL CIRCUIT
)

COUNTY OF CHARLESTON

Richard Ralph and Eugenia Ralph, C/A No.: 2011-CP-10-07065

Plaintiffs,
VS.

Paul Dennis McLaughlin and Susan Rode

McLaughlin, ANSWER OF THIRD-PARTY

)

)

)

)

)

)

)

) DEFENDANT SEABROOK ISLAND
Defendants. ) PROPERTY-OWNERS ASSOCIATION TO
Paul Dennis McLaughlin and Susan Rode )} AMENDED THIRD-PARTY COMPLAINT
) o
)
)
)
)
)
)
)
)
)

 McLaughlin,

Third-Party Plaintiffs,

A8

vs.

Seabrook Island Property Owners
Association,

14N03 40 ¥¥313

DNDYLSHYY T 31Inr
91 iclid €Canveiz

Third-Party Defendant.

NOW COMES ’i‘hird—Party Defendant Seabrook Island Property (jwners Association
(hereinafter “SIPOA”), by and through counsel, and responds to the Amended Third-Party .
Complaint 6f Defendants Paul Dennis McLaughlin and Susan Rode McLaughlin (hereinafter the
“McLaughlins”), designéted as the “Twelfth Affirmative Defense and Thi-rd;Palty Complaint”
starting at Paragraph 30 of their pleading. SIPOA denies all allegations not speciﬁqally
admitted, and otherwise responds as follows. -

ANSWER TO DEFENDANT’S THIRD-PARTY AMENDED COMPLAINT

30.  With regard to Paragraphs 1 through 30 of the Amen&e& Third-Party Compiaint,

SIPOA refers all parties to the documents that it has already produced, and denies and demands

strict proof of any allegation made by either the Plaintiffs (the “Ralphs”) or Defendants/Third-

1
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Party Plaintiffs (the “McLaughlins”), especially .including the Ralphs’ allegations that they djd
not know of, or could not have reasonably discovered, the actions in related to the abéndonment
of the easements in 2002 and thereafter, of which they now belatedly complain.

31. SIPOA admits that the McLaughlins own property at Baywood Drive on
Seabrook Island and are members of SIPOA.

32.  SIPOA admits that it is a non-profit corporaﬁon organized under the laws of
Sputh Carolina, and that its members own property on Seabrook Island. SIPOA also admits that
its principal place of business in Charleston County and that SIPOA is subject to the jurisdiction
of this Court. SIPOA denies and demands strict proof of the 'all other allegations of the -
McLaughlins in Paragraph 32 of the Amended Third-Party Complaint.

33. SIPOA admits that the McLaughlins own Lot 22, Block 32, on Seabrook Island.
SIPOA denies and demands strict proof of the all other allegations of the McLaugﬁlins n
Paragraph 33 of the Amended Third-Party Complaint. |

34. SIPOA admits that there was a drainage easement that existed in the Baywood
Drive area on Seabrook Island, and that the purpose éf the easement was to drain common areas
around Baywood Drive, not individual‘ lots. There was original])l' a “NO BUILD” area around
the easement; SIPOA denies aﬁd demands strict proof of tk;e all éthér allegations in Paragraph
34 of the Amended Third-Party Complaint. |

35. It is admitted that SIPOA abandoned its interest in the drainage easement
mentioned above, pursuant to certain conditions taken as a part of its 'ab_andonment of its interest
in the easement. SIPOA denies and demands strict proof of the all other allegations in

Paragraph 35 of the Amended Third-Party Complaint.
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36.  SIPOA denies that it is liable to the McLaughlins or any other party to this action
and denies all other allegations of the McLaughlins in Paragraph 36 of the Amended Third-Party
Complaint.

37. SIPOA denies that itis liable to the McLaughlins or any other party to this action
and denies all other allegations of the McLaughlins in Paragraph 37 of the Amended Third-Party
Complaint.

38.  The original deed referenced by McLaughlins in Paragraph 38 of their Amended
Third-Party Complaint speaks for itself. SIPOA denies and demands strict proof of the all other
allegations of the McLaughlins in Paragraph 38 of the Amended Third-Party Complaint.

39.  SIPOA denies any allegation of the McLaughlins in Paragraphs 39 through 62 of
their Amended Third-Party Complaint that SIPOA is liable to any party in any manner in this
lawsuit, andvdenies and demands strict proof of any allegation that is inconsistent with SIPOA’s

denial of liability to any party in this case.

HAVING FULLY responded to the allegations of the McLaughlins in their Amended
Third-Party Complaint, SIPOA now sets forth its DEFENSES AND AFFIRMATIVE

| DEFENSES as follows:

FOR A FIRST DEFENSE

1. SIPOA is not liable to any party to this action on grounds that any action for
which damages could be awarded were caused by the intervening acts of others, or the

contributory negligence of other parties to this action.
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FOR A SECOND DEFENSE

2. SIPOA is not liable to any party to this action under the doctrines of “unclean
hands,” estoppel, laches, and waiver.

FOR A THIRD DEFENSE

3. SIPOA is not liable to any party to this action because no party can show that it
has suffered damages, or that it mitigated its damages.

FOR A FOURTH DEFENSE

4. SIPOA is not liable to any party to this action because the underlying claims are
barred by the applicable statutes of limitations.
FOR A FIFTH DEFENSE
5. SIPOA is not liable tb any party to this action for a claim for any damages,
including punitive damaggs, as no party has sufficiently plead such a claim, and SIPOA is not

subject to such a claim under S.C. Code Ann. § 33-56-180.

FOR A SIxTH DEFENSE
6. SIPOA is not liable to any party to this action for a claim under the doctrine of
avoidable consequences.
FOR A SEVENTH DEFENSE

7. SIPOA is not liable to any party to this action for a claim because the Plaintiffs

have failed to state, and cannot prove, the necessary elements for a cause of action for trespass.
WHEREFORE, having fully answered the Amended Third-Party Complaint herein and’

stated its defenses and affirmative defenses, Third-Party Defendant SIPOA demands a jury trial

on all matters so triable and requests:
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1. that the claims and relief sought by any party, including the Third-Party Pla;gtiffs,
. "f‘
against STPOA be denied in each and every respect; and
2. that the Court grant SIPOA such other and further relief as this Court may deem

just and proper.
Dated this the 22" day of August, 2013.

RICHARDSON PLOWDEN & ROBINSON, P.A.

Eugene H. Matthews -

PO Drawer 7788

Columbia, South Carolina 29202
803-771-4400 _

Facsimile 803-779-0016 )
Email: gmatthgvsfs@richardsonplowden.com

COUNSEL FOR THIRD-PARTY DEFENDANT
SEABROOK ISLAND PROPERTY OWNERS
ASSOCIATION
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

RICHARD RALPH AND EUGENIA
RALPH,

Plaintiffs,

VS.

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Defendants.

Ll

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Third-Party Plaintiffs,
Vs,

SEABROOK ISLAND PROPERTY
OWNERS ASSOCIATION,

Third-Party Defendant.

N St S N S St S el S St St T et s St N g "t " i e vt S o’
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IN THE COURT OF COMMON PLEAS

CASE NO. 2011-CP-10-7065

MOTION FOR PARTIAL
SUMMARY JUDGMENT

WITH AFFIDAVIT ATTACHED
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Pursuant to the provisions of SCRCP 56, the Plaintiffs do hereby move for partial

Summary Judgment against the Defendants as to the following issues:

1. That the Court declare, as the law of this case, that the two plats by which the

original developer, Seabrook Island Company, first conveyed lots 21 through 28,
Block 32, Seabrook Island, to wit: Plat of E.M. Seabrook dated September 6,
1984 and recorded in the RMC Office for Charleston County in Plat B_ook' BD,

page 23 and Plat of E.M. Seabrook dated April 29, 1987, revised May 8:"—-1\987
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and recorded in the RMC Office for Charleston County in Plat Book BN, page 49,
established a plan for a 20’ drainage easement and access for its maintenance
by creation of a no build area on such lots.

. That by virtue of that plan and conveyance of each of lots 21 through 28, Block
32, Seabrook Island, each owner of such lots acquired the fee simple ownership
of the land occupied by the easement and no build area.

. That by virtue of the conveyance of each lot subject to the 20° easement and no
build area for the common use or benefit of each lot owner, as a matter of law a
servitude was created as to each lot restricting the use of the land to that
purpose. Restatement of Law — Property Restatement (Third) of Property,
Chapter 2. Creation of Servitudes.

.v Thaf by virtue of the conveyance according fo the plats identified in paragraph 1
above, the Plaintiffs acquired an easement appurtenant to their lot over the lot
owned by the Defendants which was unaffected by the action taken by the
Seabrook Island Property Owners Associétion to abandon the easement and no
build area.

. That the action taken by the Defendants in destroying the drainage pipe leading
to the Plaintiffs’ property and building their dwelling on the no build area
amounted to an unauthorized act of continuing trespass and the Defendants are

liable as a matter of law for such damages thereby caused to Plaintiffs’ property.
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Respectfully submitted,
WARREN & SINKLER, L.L.P.
Post Office Box 1254

Charleston, SC 29402
(843) 577-0660

G. DANATSINKLER

Attorney for Plaintiff
Charleston, South Carolina

February 14, 2014
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CERTIFICATE OF SERVICE

| hereby certify that on this 14th day of February, 2014, | served the foregoing

Motion for Partial Summary Judgment with Affidavit Attached on all counsel of record by
mailing a copy of the same, postage prepaid, addressed as follows:

G. Hamlin O’Kelley, Ill, Esquire
Buist, Byars & Taylor, LLC
652 Coleman Boulevard, Suite 200
Mt. Pleasant, SC 29464
Attorneys for Defendants

Eugene H. Matthews, Esquire
Richardson Plowden

PO Drawer 7788
Columbia, SC 29202

Attorneys for Third-Party Defendant

8
Jnide

H
3

\ ClLQ)L,-
Laura D. Huthmacher

| \
FoweD thdhag
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIALCIRCEIT

B g
AFFIDAVIT OF J. HOWARD YATES, JR., ESQ. 7;-% o o
g 2 Foe -
Upon first being duly sworn, I, J. Howard Yates, Jr., Esq., of 42 Broad Street, Ch; lesRE:, 2
, )
S.C. 29401, depose and say as follows: §

I am an attorney and have been licensed to practice law in South Carolina sihcc 1985.
Prior to attending law school, I was a real estate title examiner for nine years. Since 1987,
I have been the Continuing Legal Education coordinator for the Real Estate Practice
Section of the Charleston County Bar. My practice is limited to real property and probate
matters. As a real estate title examiner and as an attorney, I have examined titles to real
property in Berkeley, Dorchester, Colleton, Charleston ahd Florence Counties. In
addition to the practice of law, I am an adjunct professor at the Charleston School of Law

and teach a skills course on Title Examinations.

I'have conducted an examination of title to real property owned by Richard Ralph and
Eugenia Ralph. Their property is identified as Lot 23, Block 32, Seabrook Island and is
shown on the plat recorded in Plat Book BN at Page 49. It was acquired by deed recorded
. April 10, 1997 in Book K-282 at Page 846, see attached Exhibit “A”. The Ralph’s
property is more fully shown on two subdivision plats of Lots 7-25, Block 32 and Lots 2-
20, Block 33, Seabrook Island recorded ‘in the Charleston County RMC Office in Plat
Book BN at Page 49, see attached Exhibit “B” and in Plat Book BD at Page 23, see
Exhibit “C”. On their face, these plats establish a common plan or scheme of
development for the location of building lots, roads and easements. The plat found in Plat
Book BN at Pagé 49 was recorded on May 26, 1987 and is found in the Ralph’s chain of
title. The plat found in Plat Book BD at Page 23 was recorded on February 25, 1985 and

is found in the McLaughlin’s chain of title,
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A chain of title refers to the sequence of property transfers from the current owner to a
root or source of title. It includes a record of deeds, plats, liens and encumbrances that

affect a property.

These subdivision plats also show Lot 22, Block 32, Seabrook Island. This lot is owned
by Paul and Susan McLaughlin. It lies adjacent to and to the Northwest of the Lot 23,
Block 32, Both plats clearly show the existence of a 20 foot wide drainage easement,
which runs in a generally north-south direction, and a No-Build Area on the West side of
Lot 22. The No Build Area extends from Lots 22 through 25 in Block 32.

By purchasing pursuant to the plat recorded in Plat Book BN at Page 49, Richard and
Eugenia Ralph have both a special property interest and a beneficial interest in the
continued use of the 20 foot wide drainage easement on Lot 23 and in the No Build Area

on that lot.

A plat shbwing the abandonment of the 20 foot wide drainage easement and of the No
Build Area, which burdened Lot 22, Block 32 and benefited Lot 23, Block 32, was
recorded on September 11, 2001 in Plat Book EF at Page 883, see attached Exhibit “D”.
This plat was incorporated by reference in the deed of conveyance to Paul and Susan

' McLaughlin which was recorded on October 9, 2002 Deed Book L-421 at Page 820, sce
‘ attached Exhibit “E”. The plat recorded in Plat Book EF at Page 883 modified fhe

common plan of development established by the two senior plats.

No recorded document exists which indicates that Richard and Eugenia Ralph consented
to or joined in any agreement to: 1). abandon the 20 foot wide drainage easement on Lot
22, Block 32, 2). abandon the No Build Area on Lot 22, Block 32 or 3). or modify the

common plan of development for the lots subject to the No Build Area.

The plat reflecting this abandonment which was recorded in Plat Book EF at Page 883 is
only found in the McLauglin’s chain of title. It does not appear in the Ralph’s title chain.

It was recorded after the Ralphs acquired title pursuant to the subdivision plat recorded
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on April 10, 1985 in Plat Book BN at Page 49. The plat recorded in Plat Book EF at
Page 883 did not provide the Ralphs with constructive notice of abandonment, neither did
the Ralphs provide recorded written consent or a release of their special property interest
in the 20 foot wide easement and in the No Build Area. It is my conclusion that: 1). the
plat recorded in Plat Book EF at Page 883 is not binding on the Ralphs and 2). the
drainage easement and No Build rights acquired by the recording of plats recorded in Plat
Books BN at Page 49 and BD at Page 23 remain in effect for the benefit of Richard Ralph
and Eugenia Ralph.

FURTHER THE DEPONENT SAYETH NOT.

Y Hevand gedmeii,

. Howard Yates, Jr., Esq.

s

SWORN to and subscribed before me on
February 14, 2014 at Charleston, S.C.

Notary Public for South Carolina
My Commission Expires:(-{Q - {9,
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) TITLE TO REAL ESTATE
)

WHERERAS, at g meeting of Board of Directors of
' Seabrook Ventures, Ltd., held on ¢ 1997, it wag
resolved to convey the Property hereinatter described unto the
Grantee for the congideration hereinafter expressed, and the
undersignedq officer wag authorized on behalf of the Corporation to
éxecute and deliver this Deed of Conveyanca; Nowu, THEREFORE,

~ KNOW ALL MEN BY THESE PRESENTS that SEABROOK VENTURES, LTD.,

" (hereinaftex referred to ag "GRANTOR") in the State aforesaid,

forfand in consideration of the Sum of TWO HUNDRED EIGHTY-FPOUR

THOUSAND aNDp No/100 DOLLARS ($284,000.00), to it in hand paid at
CHARD RALPH

described real Property, to-wit:

THE PROPERTY HEREBY CONVEYED IS DESCRIBED on EXHIBIT waAw
ATTACHED HERETO AND MADE A PART HERFOF BY EXPRESS REFERENCE.

THB_PRDPBR'I!!—HEREBY—COMYBD BEING a portion of the Property
. conveyed to the CGrantor herein by deed of Starwvood capital
. Partners, 1, P., dated August 12, 1993, ang Yecorded in Book
K-231, Page 394, Charleston County RMC Office.

TOGETHER with, all -gng Singular, the Rights, Members,
- Hereditaments ang Appurtenances to the said Premises belonging, or
- in anywige incident or appertaining. _
- - TO HAVE aNp TO HOLD, all and singular, the saiq Prenmises
before mentioned unto the said GRANTEES, their Successors ang
Assigns, . forever, .
TMS No. 147-03-00-11_3

GRANTEE'S ADDRRESS :
Post Office Box 1472

Blue Bell, pa 19422

AND it does hareby bind iteelr and its Successors ang Assigns,
to warrant ang forever defend, all ang singular, the gaiq Premg::s
unto the saiqg GRANTEES, their hejrs and assigns, against it and ity
Successors, and.alj bersons whomsoever lawfully claiming, or to
claim, the ganme Or any part hereof,

" PLAINTIFF'S
- EXHIBIT

Seabrook/Ralph - 97-039¢6 4
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SIGNED,

SEALED AND DELIVERED
IN THE PRESENCE OF:

SEABROOK VENTURES, LTD.:

[ G Qur owd LR 2 ..,

STATE OF NORTH

COUNTY OF ' MECKLENBURG

The foregoin
I1X, its 8

day of March, 1997, by Seabrook Ventures, Ltd., by Ralph H. Falls,

RALPH N, FALLS, IXII
ITS: SECRETARY

CAROLINA

s Nt g

g instrument was acknowledged before me thig ]ﬂ'!e‘
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ALL that certain lot, piece or parcel of land, situate, lying and
being on Seabrook Island, Charleston County, State of South
Carolina, and known and designated as LOT 23, BLOCK 32, on a plat
by E.M. Seabrook, Jr., CE & LS, recorded in Plat Book BN, Page 49,
in the Charlaeston County RMC Office.

Said lot having the size, shape, dimensions, buttings and boundings
moré or less as are shown on said plat, which is specifically
incorporated herein by reference.

THIS CONVEYANCE IS SUBJECT TO the Covenants, conditions,
Restrictions, Limitations, affirmative Cbligations and Easements of
record and more particularly set forth in instruments duly recorded
in the RMC Office for Charlaston County, as follows: Book N-100, at
Page 296; as amended by instrument recorded in Book Y-110, at Page
143; and Second Modification thereto dated March 26, 1985 and
‘recorded in Book J-144, at Page 67; Third Modifications of
Protective Covenants dated April 24, 1987 and recorded in Book
J-164, at Page 487; Also, Second restated and amended By Laws
dated October 18, 1984 and recorded in Book B-141, at Page 267; as
amended by instrument dated March 26, 1985 and recorded Book J-144,
at Page 59; Third Restated and Amended By-Lawse. of the Seabrook
Island Property Owners Association, dated August 1, 1989, and
recorded in the RMC Office for -Charleston County in Book L-186,
Page 718; and Amendment filed in Book X-215, Page 001; Restatement
" and Fourth Modification of Protective Covenants for Seabrook Island
Development, dated August 1, 1989, and recorded in the Charleston
- County RMC Office in Book L-186, Page 697; Restatement and Fifth
. Modification recorded in Book K-215, Page 23.
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STATE OF SOUTH CAROLINA )
)
COUNTY OF CEARLESTON )

AFFIDAVIT

PERSONALLYWbetommetheunda'signed who,beingdulyxwum,deposs
andsuyslhuhemeuyhmwammmnﬁve, Seabmnklshnd,SouthCarolha
ZMSSbuﬁngChnﬂesthMymMameberlﬂmusmtmmtmby
Seabrook Ventures, Ltd., to Richard W, Ralphh on April 4, 199722t Euqenia Lalph

The transaction was:
xx

—_ Anam’shgthmlprnputytramactionandthemlespﬁmmtdormbe
paldinmnneyormuney’swonhwasm@moo. :

——— Not an arm’s length real Ppropesty transaction and the falr market value of
the propesty is n/a,

The above transaction is exempt, or partially exempt, from the recording fee as set forth
inS.C. CodeAnn.Secﬁonlz-um,et.seq.,beeamthedeedis:nla.

lunlhmandthntamnuqmmtofnmbhthbaﬂmnvitwhowﬂfnllytum‘shmaﬁlke
orﬁ'andnlanamduvithgnmw & misdemennor and, upon conviction, must be fined not
mmthmonelhmnddolh:snrimpﬁsmed Bo more than one year, or both.

SWORN ore me this 4th day of f-

.

Notary Pablic for South Caroliea
My Commission expires: _ ’
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DROSE, DAVIDSON & BENNETT
125 WAPPOO CREEK DRIVE

55,

k)

PRSI, W .

REGISTER = ¢ =+
CHARLESTOH COUNTY. ST

TiAS VERIFIED '
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

TITLE TO REAL ESTATE

KNOW ALL MEN BY THESEPRESENTS, that WE, CARROLLM. GANTZ AND
LORRAINE D, GANTZ *Trustees of Carroll M. Gantz Revocable Trusta Memorandum
of which trust dated August 2, 2000, is recorded in the RMC Office for Charleston
County, SC in Book R-352, at Page 245, and AND LORRAINE D. GANTZ AND
CARROLL M. GANTZ, Trustees of Lorraine D. Gantz Revocable Trust a Memorandum
of which trust dated August 2, 2000, is recorded in the RMC Office for Charleston
County, SC in Book R-352, at Page 249, (the “Grantors" ), for and in consideration of the
sum of ONE HUNDRED SEVENTY THOUSAND AND 00,100 ($170,000.00) DOLLARS,
to TAX FREE EXCHANGE SERVICES, INC., in hand paid, before the sealing of these
presents by PAUL DENNIS MCLAUGHLIN AND SUSAN RODE MCLAUGHL!N* in
the State aforesaid, the receipt and sufficiency of which are hereby acknowledged has
granted, bargained, sold and released, and by these presents does grant, bargain, sell and
release unto the said PAUL DENNIS MCLAUGHLIN AND SUSAN RODE
MCLAUGHLIN, {the "Grantees"), as Joint Tenants with right of survivorship, and not

- -++ — - astenants in common, their heirs and assigns;-the following described property; to Wit~ -

See Attached Exhibit “A” for Legal Description

Grantee’s Mailing Address:
110 Sugar Maple Court

Winston-Salem, NC 27106
TOGETHER with, all and singular, the rights, members hereditaments, and
'appurtenances to the said Premises belongmg, orin anywise incident or appertaining,
‘ TOHAVE AND TO HOLD, Alland smgular, the said Premises before mentioned

- unto the said Grantees, as Joint Tenants with right of survivorship, and not as tenants in

common, their heirs and assigns,, forever,

ROA 165
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AND subject to any and all Restrictive Covenants, Easements, Rights-of-Way and
Conditions, the said Grantors do hereby bind themselves and their heirs and assigns, to
warrant and forever defend, all and singular, the said Premises unto the said Grantées,
their heirs and assigns, against themselves and their heirs and assigns, and all persons
whomscever lawfully claiming or to claim the same or any part thereof.

The singular number as used herein shall include the plural. Wherever there is
reference/ in the covenants and agreements herein contained to any of the parties hereto,
the same shall be construed to mean the parties hereto, as well as the heirs, representatives

successors, and assigns of the same.

IN WITNESS WHEREOF, the Grantors have caused these presents to be executed
in their names this day of October, 2002.

AVA

CARROLL M. GANTZ, TRUSTEE
OF CARROLL M. GANTZ REVOCABLE
R TRUST, A MEMORANDUM OF TRUST
. DATED AUGUST 2, 2000, IS RECORDED
IN THERMC OFFICEFOR
CHARLESTON COUNTY, SC IN
BOOK R-352, AT PAGE 245.

A REVOCABLE
TRUST, A MEMORANDUM OF TRUST
DATED AUGUST 2, 2000, IS RECORDED
IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SCIN

BOOK R-352, AT PAGE 245.
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WITNESSES:

2 / RICAY E D. ---“"'/’. B
L OF LORRAINE D. GANTZ REVOCABLE
LA TRUST, A MEMORANDUM OF TRUST
/ DATED AUGUST 2, 2000, IS RECORDED

IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SC IN

B R-352, AT PAGE 249.
972 7% -~

CARROLL M.. GANTZ TRUSTEE

OF LORRAINE D. GANTZ REVOCABLE
TRUST, A MEMORANDUM OF TRUST
DATED AUGUST 2, 2000, IS RECORDED
IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SC IN

BOOK R-352, AT PAGE 249,

STATE OF SOUTH CAROLINA )

COUNTY OF CHARLESTON )

PERSONALLY appeared before me the undersigned Witness and made oath that
(s)he saw the within named Grantors sign, seal and as their act and deed, deliver the
within written instrument, and that (s)he along with the other subscribing witness herein,

witnessed the execution hereof. -
; / ) W

éigna'l‘llé /Zlitness

SWORN jo before me this
of October, 2002,

Notary Public for Carolina e
My commission expires: i Cliach BT i
Y arany RTATE OF SOUTH CARSLIA|
R \FRLESTON COINTY

| EANRES JNE Y, 05
e e
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“EXHIBIT A"
LEGAL DESCRIPTION

ALL that certain piece, parcel or lot of land, situats, lying and being on Seabrook
Island, County of Charlaston, State of South Carolina, as shown and designated
as LOT 22, BLOCK 32, on a Plat entitled, “Plat Showing the Abandonment of an
Existing Twenty (20") Foot Easement on Lot 22, Block 32, Town of Seabrook
lsland, County of Charleston, SC” prepared by Forsborg Englneering and
Surveying, inc. dated January 17, 2001, recorded Soptember 11, 2002, in Plat
Book EF, at Page 883; said lot having such size, shape, dimensions, buttings and
boundings as will by reference to sald Plat more fully and at farge appear.

TMS # 147-03-00-114

This conveyance is subject to any and all Restrictions, Covenants, Easemants,
Rights-of-Way, Matters and Conditions of record affecting said property,
including without limitation, the following matters sot forth on the Plat referred to
above, as the same may affect the within property; rules and regulations of
applicable governmental authorities; real property taxes for the year of delivery
hereof.

SUBJECT to a ten (10") foot easement for drainage as shown on a Plat made by
Forsberg Engineoring and Surveying, Inc. dated January 17, 2001, recorded
September 11, 2002, in Plat Book EF, at Page 883.

This being the same property conveyed to Carroll M. Gantz and Lorraine D. Gantz,
Trustess, Carrolt M. Gantz Revocable Trust a Memorandum of which Trust dated
August 2, 2000, is recorded in the RMC Office for Charlsston County, SC in Book
R-352, at Page 245 by Deed of Carroll M. Gantz dated August 2, 2000, recorded In
the RMC Office for Charleston County, SC in Book M-3564, at Page 557, and by
Deed of Lorraine Gantz to Carroll M. Gantz and Lorraine D. Gantz, Trustees
Lorraine D. Revocable Trust a Memorandum of Trust dated August 2, 2000, is
recorded in the RMC Office for Charleston County, SC in Book R-352, at Page 249
by Deed of Lorraine Gantz dated August 2, 2000, recorded In tha RMC Office for
Charteston County, SC In Book M-354, at Page 567. ’
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STATE OF SOUTH CAROLINA )  Date of Transfer of Title
)  (Closing Date) October 1, 2002
COUNTY OF CHARLESTON .
B AFFIDAVIT WL L2182
1. I have read the Information on this Affidavit and | understand such Information.

2, The property Is being transferred BY Camoll M. Gantz and toraine D. Gantz, Trustoes of Camroll M. Gantz
Revocable Trust, a Memorandum of which trust is dated August 2, 2000, and BY Lomaine D. Ganlz and Carroll M. Gantz,
Trustees of Lorraine D. Gantz Revocable Trust, a Memorandum of which Is dated August 2, 2000, TO Paul Dennis
MclLaughifn and Susan Rode McLaughiin ON October 1, 2002,
3. Check one of the following: The deed is:

(a)__x_ subject to the deed reconding fee as a transfer for consideration paid or to be pald in money or money's

worth. .
(b)____subject to the deed recording fee as a transfer botween o corporation, a partnarship or other entity and a
stockholder, partner, or awner of the entify, or Is a transfer to atrust or as a distribution to a trust beneficiary.

(c). EXEMPT from the deed recording fee bacause (Exemiption #___) (Explanation, If required: n/a If axempt,
Please skip items 4-6 and go to item #7 of this afdavit,

4. Check one of the fallowing if either item 3(a} or tem 3(b) abova has been checked.

(8)_X__The fes Is computed on the consideration pald or to be paid In money or monsy's wosth in the amount of
§170,000.00.

{b) The fee is computed on the fair market vaiue of the realty which is nfa

(c)___The fee is computed on ths falr market value of the realty a8 established for properly tax purposes which & n/a

5. Chack YES orNO__x tothe following: A lien or encumbrance existed on the land, tenement or realty
before the transfer and remained on the land, tenemest or feally after the transfer. If “YES®, the amount of the outstanding
batance of this lien or encumbrance is n/a.

8. The DEED Recording Fee is computed as follows:

(a)2170,000.00 tha amount listed in item 4 above
(b) 00.00 the amount listed on ltem #5 above (no amount, pleasa Zero)
(c)$170,000.00 subtract Line 6(b) from Line 6(a) and place the result here.

7. As required by Code Section 12.24-70, | state that | am a raspongible parson who was connected with the
transaction as closing attomey.

B.  Check f Property other than Resl Property is being transferred on this Deed.
{A) Mobile Home
{B) Gther (Fumiture, Fumishings and Fixtures)

9. DEED OF DISTRIBUTION ~ ATTORNEY'S AFFIDAVIT: Estats of deceased Case
Number + personally appeared befors me the undersigned altomey who, being duly swam,
certified that (s}he is licansed topmcﬁeamlnmesmsofs«m\cﬂdlna;mm(s)hehasmwwme Desed of Distribution
for the Personal Representative in the Estate of ., deceased, and that the grantee(s)
therein are correct and conform to the estate file for the above namod decedent,

10. { understand that a person required to furnish this affidavit who willfully funishes a false or fraudulent affidavit is gullty
of a misdemeanor end, upon conviction, must be fined not more than one thousand dollars or imprisaned not more than one
year or both. )

‘Grantor, Grantss or Lagal Representative
Connected with this Transaction
Eric J. Davidson .

: (Printed Neme)
ma this 1 day of e e
! 734 SUREN DEITZ .
{OTARY 51201, STATE OF SOUTH CARDLINA
NoteryPublic forStetpof: ™ T "0\ en 1y eunpt STON COUNTY
My Commission expireb T COMMIESION EXPIRES JUNE 21, 2005
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ROA 170



STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Richard Ralph and Eugenia Ralph,

Plaintiffs,

VS.

Paul Dennis McLaughlin and Susan Rhode
McLaughlin,

Defendants

and

Paul Dennis McLaughlin and Susan Rhode
McLaughlin,

Third-Party Plaintiffs,
VS.

 Seabrook Island Property Owners
Association,

Third-Party Defendant.

TO: THE ABOVE-NAMED PLAINTIFFS

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
C/A No.: 2011-CP-10-7065

NOTICE OF MOTION AND MOTION
FOR SUMMARY JUDGMENT

P

|

.

0
i R\RL

\ \3’\3
e

: ‘),\. .
N

137

0

W

L\\Y\OS
wc?‘d 1S
Qo *

)
)
)
)
)
)
)
)
).
)
)
)
)
)
)
)
)
) .
)
)
)
)
)
)
)
)
)
)
).
)
)
)
)
)

vYOU WILL PLEASE TAKE NOTICE that the Defendants, Paul Dennis McLaughlin and

Susan Rhode McLaughlin, by and through their undersigned counsel, will move on the tenth

(10'™) day after service hereof or as soon as counsel may be heard before the Presiding Judge of

the Ninth Judicial Circuit for an order granting the Defendants judgment as a matter of law

{00432324.DOC}

\
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against the Plaintiffs pursuant to Rule 56(c) SCRCP. This motion is baséd upon those matters
deemed admitted by the Plaintiffs in their Responses to the Defendants’ Request for Admission
dated August 19, 2013 pursuaﬁt to Rule 36 SCRCP. The Defendants’ Requests for Admission
and the Plaintiffs’ Resporises to the Defendants’ Request for Admission are attached hereto as
Exhibit “A” and Exhibit “B” respectively and incorporated by reference herein. The Plaintiffs
admitted that the Board of the Seabrook Island Prqperty Owners Association abandoned the 20’
drainage easement and “NO BUILD AREA” by plat but deny that the Board’s actions affected
the rights they retained in their own property. This Motion is further based on the Plaintiff’s
failure to commence their action within six (6) years of notice of the abandonment of the. 20°.
drainage easement and NO BUILD ZONE. A Plat was recorded on September 11, 2002 in Book
EF at Page 883 in the RMC Office for Charleston County that provided actual notice to the
public in general and the Plaintiffs in particular of the abandonment of the 20’ drainage easement
and the NO BUILD ZONE on Lot 22. .The'DefendanAts obtained title to the subject property by
- deed dated October 1, 2002 and recorded in Book L421 at Page 820 in the RMC Office for
Charleston County. The McLaughlin’s Deed provided aptual notice to the public and to the
Plaintiffs in particular of the abandonment of the 20” drainage easement and NO BUILD ZONE.
S.C. Code Ann. §15-3-530 bars them from bringing this action after six (6) years. The Plaintiffs
did not bring any éc_tion against the McLaughlins until after the McLaughlin’s house was
completed. The Plaintiffs also did not attempt to intervene in the 2008 lawsuit brought by the
Seabrook Island Property Owners Association relating to the same. Accordingly, the Defendants
should be granted iudgment as a matter of law as to their rights in the subject property.

Pursuant to Rule 11 SCRCP, counsel certifies that there is no duty‘ of consultation

connected with the filing of this motion.

{00432324.DOC}
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Please be present to defend if so minded.

Mt. Pleasant, South Carolina BUIST, BYARS & TAYLOR, LLC

2/17 ,2014 A |
’ o\ e < B

G. Hamlin O’Kelley, III

S.C. Bar No. 15491

Maria Kiehling Brees

S.C. Bar No. 76799

632 Coleman Boulevard, Suite 200
Mt. Pleasant, SC 29464

Phone: (843) §56-4488

Fax: (843) 856-0613

Attorneys for the Defendants

{00432324.DOC}
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CERTIFICATE OF SERVICE

I hereby certify that I have this [ Z — _day of February, 2014, mailed a true and

accurate copy of the foregoing Defendants’ Motion for Summary Judgment through the United

G. Dana Sinkler, Esq.
Warren & Sinkler, LLP
P.O. Box 1254

Eugene H. Matthews, Esq.
. Richardson Plowden
Charleston, SC 29402

, . P.O. Diawer 7788
(/%ﬁa{ " Columbia, SC 29202

States Postal Service, postage prepaid, addressed as follows:

=

Maria Kiehling Brees =

o = i
20 e 2B
L (}\'c’ — c{_{:%
~ \‘ “T\F‘ ‘;\3 d-;:“::
Vo oe T
v

\ \1\ c_%é - m
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Voo A

. 22w

o .0
!

{00432324.D0C}
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~ Exhibit “A”
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Buist, BYars & TAYLOR, LLC
ATTORNEYS AT LAW

August 22, 2012 .
MARIA E. KIEELING
ATTORNEY AT LAW

. ‘maria.kiehling@buistbyars.com

Eugene H. Matthews, Esq. G. Dana Sinkler, Esq.

Richardson Plowden Robinson, PA Warren & Sinkler, LLP

P.0O. Drawer 7788 P.O.Box 1254 |

Columbia, SC 29202 ’ Charleston, SC 29402

Re: Richard Ralph and Eugenia Ralph v. Paul Dennis McLaughlin and Susan
'Rode McLaughlin v. Seabrook Island Property Owners Association
Case No. 2011-CP-10-7065
File No.: 2012010118

Dear Messrs. Matthews and Sinkler:

Please find enclosed for service upon you in the above-referenced matter the Defendants
Paul Dennis McLaughlin and Susan Rode McLaughlin’s First Requests for Admission to the
Plaintiffs and to the Third-Party Defendants.

Should ﬁ'ou have any questions, please feel free to contact me. With kind regards, I

remain
Yours very truly,
Ao M
Maria E. Kiehling
Encls

652 Coleman Blvd., Suite 200 » Mt. Pleasant, SC 29464 = Tel (843)856-4488 Fax (843)856-0613

www.buislbyars.com
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
- ) - CASENO. 2011-CP-10-7065
COUNTY OF CHARLESTON ) :
: )
. )
Richard Ralph and Eugenia Ralph, )
. ) , :
Plaintiffs, ) THE DEFENDANTS PAUL DENNIS
: ) MCLAUGHLIN AND SUSAN RODE
Vs, ) MCLAUGHLIN’S FIRST REQUESTS
) FOR ADMISSION TO THE
Paul Dennis McLaughlin and Susan Rode ) PLAINTIFFS AND TO THE THIRD-
McLaughlin, ) PARTY DEFENDANTS
o )
Defendants - ) .
)
Panl Dennis McLaughlin and Susan Rode ) ‘
McLaughlin, : )
)
" Third-Party Plaintiffs, )
_ )
Vs, )
' )
Seabrook Island Property Owners )
Association, )
. . )
Third-Party Defendants )

TO: G.DANA SINKLER, ESQ.

WARREN & SINKLER, LLP

ATTORNEYS FOR THE PLAINIFF AND

EUGENE H. MATTHEWS, ESQ.

RICHARDSON PLOWDEN ROBINSON, P.A.

The Defendants Paul Dennis McLaugh]in and Susan Rode McLaughlin (the
“Defendants”), by and through their undersigned counsel, requests that the Plaintiffs and Third- .
Party Defendants answer the following Requests for Admission pursuant to Rule 36 SCRCP.

An answering party may not give lack of information or knowledge as a reason for failure to

admit or deny as his or her answer unless he or she states that he has made reasonable inquiry
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and that- the information known or readily obtainable by him is iﬁsufﬁcient to enable him or her
to admit or deny. If a party fails to admit the genuineness of any document or the truth of any
mater and if the Defendants prove the genuineness or truth of the matter, then the Defendants
shafl move for costs and fees pursuant to Rule 37(c) SCRCP. .

REQUESTS FOR ADMISSION
1. Admit that the document attached hereto as Exhibit “A” is a f:rue and accurate copy of a
plat entitled “Plat Showing Abandonment of an Existing 20’ Drainage Easement Lot 22 Block 32
town of Seabrook Islénd Charleston County South Carolina.”
2. Admit that the document attached hereto as Exhibit “A” is s dated J anuary 17, 2001.
3. Admit that the document attached hereto as Exhxblt “A” ‘was prepared by Forsberg
Engineering and Surveying, Inc. _
4, Admit that the dpcv.ﬁnent attached hereto as Exhibit “A™ shows Lot 25,2, Block 32.
5. Admit that the document attached hereto as Exhibit “A” shows “Current ““No Build Area”
to be Abandoned” on the western end of Lot 22, Block 32 abuiting Eleventh Fairway Golf
Course No. 2 as described on Exhlblt “A”, |
6. - Admit that the document attached hereto as Exhibit “A” shows “Existing 20’ Drainage, -
Easement to be Abandoned as Defined by A,B,C,D, A.”
7. Admit that the document attached hereto as Exhibit “A” shows an approval by the Town
of Seabrook Island. »
8. Admit that the document attached hereto as Exhibit “A” is recorded in Book EF at Page
883 in the Office of the Register of Mesne Conveyance for Charlesto.nvCounty South Carolina.
9. | Admit that the document attached hereto as Exhibit “A” showé Lot 23 Block 32 TMS No.

147-03-00-113 Richard & Eugenia Ralph.



10, - Admit that the document attached hereto as Exhibit “A” shows that the Existing 20’

Drainage Easement was abandoned.

BUIST, BYARS, & TAYLOR, LLC

. By: W’&ﬁ ' {
éZdA%. L 2012 G. Hamlin O’Kelley, II
: S.C. Bar No. 15491

Maria E. Kiehling

S.C. Bar No. 76799 .

652 Coleman Blvd., Suite 200
Mt. Pleasant, SC 29464

(843) 856-4488
hamlin.okelley@buistbyars.com
maria kiehling@buistbyars.com

Mit. Pleasant, South Carolina
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CERTIFICATE OF MAILING

The undersigned hereby certifies that on OMEé Z°2__, 2012, a copy of the foregoing
, an . S .

was placed in an envelope with first-class postage pre- mailed to

G. Dana Sinkler, Esq. "+ Eugene H. Matthews, Esq.

Warren & Sinkler, LLP Richardson Plowden Robinson, P.A.
171 Church Street : P.O. Drawer 7788 '
Charleston, SC 29402 Columbia, SC 29202

G. Hamlin O’Kelley, IIT - 0
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Exhibit “B”
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

RICHARD RALPH AND EUGENIA
RALPH,

Plaintiffs,
VS,

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Defendants.

IN THE COURT OF COMMON PLEAS

N S S

CASE NO. 2011-CP-10-7065

PLAINTIFFS’ ANSWERS TO
DEFENDANTS’ FIRST REQUESTS
FOR ADMISSION -

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Third-Paﬂy Plaintiffs,
VS,

SEABROOK ISLAND PROPERTY
OWNERS ASSOCIATION,

Third-Party Defendant.

S e N e e e N M Nt et Nt et T M Nt s s St e b Sl st s’

The Plaintiffs, through counsel, answers the First Requests for Admission to the

Plaintiffs pursuant to SCRCP 33,

1. Admit that the letter attached ‘hereto as Exhibit “A” is a true and accurate

copy of correspondence transmitted to Mr. Randy Pierce at Seabrook Island Town Hall

"dated September 9, 2002.

ANSWER: The Defendants admit the genuineness of the letter attached as

Exhibit “A”; but deny that they were privy to or had any knoWIedge of the events described

therein.
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2. Admit that the letter attached hereto as Exhibit “A” is from Carroll Gantz and
references Lot 22,'qu'ck 32, 3061 Baywood Drive, Seabrook Island, SC.
| ANSWER: The Defendants admit that the letter attached hereto as Exhibit "A”
appears to be from Carroll Gantz and references Lot 22, Block 32, 3061 Baywood Drive,
Seabrook Island, SC, but they deny that they were privy to or had any knowledge of the
events described hersin. A
3. Admit that the letter attached hereto as Exhibit "A” contains the following
language “On March 20, 2002, Mr. Wells nbtiﬁ'ed me thai the POA Roads and storm

drainage Committee met on March 18, and agreed there was no further need for the

~ subject easement.” _

ANSWER;' The Defendants admit that the lefter attached hereto as Exhibit “A”
contains the quoted .Ianguage, but deny that they were privy to or had any knowledge of
the events described therein ‘and further deny such language had the legal sffect or
eviscerating their rights to the drainage easement and “no build” zone.

4. - Admit thgt the letter attached hereto as Exhibit “A” is signed by both Carroll
Gantz and the Seabrook Island Property Owners Assoclation.

| ANSWER: The Defendants admit that the letter attached as Exhibit “A” appears
to bear thé signatures of Carroll Gantz and someone designated as an officer on behalf of
the POA, but deny that they were privy to or had any knowledge of the events described
therein and further deny that any action taken by the POA officer had the legal effect of

eviscerating their rights to the drainage easement and “no build” zone,
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5. Admit that between the signatures of Carroll Gantz and the Seabrock Island
Property Owners Association officer, the letter attached hereto as Exhibit “A” contains the
folloWing language “Authprlzation by POA that the proposed changes of removal of
drainage easement and “ﬁo‘build zo_n'e” on the subject lot have been reviewed and
approved.

ANSWER: The Defendants admit that the quoted Ianéuage appears in thé Iettér
attached as Exhibit “A", but deny that such action by the POA had any affect on their rights
to the drainage easement and “no build” zone.

3. Adnﬁt that there ié a Town of Seabrook Island Zoning Permit Application
attached as part of Exhibit “A” hereto seeking a record a plat for 3061 Baywood Drive, Lot 4
22, Block 32, Seabrook Isiand. '

ANSWER: The Defendants admit the genuineness of the document desbribed in
Regquest to Admit Number 3, but deny that it had any legal affect on their rights to the
drainage easement and “no build” zone. , \

4, Admit that the plat attached hereto as Exhibit “B” is a true and accurate copy
of a “Plat Showing Abandonment of Existing 20’ Drainage Easement, lot 22, Block 32
Town of Seabrook lsiand, Chafleston County, South Carolina.”

ANSWER: The Defendants. admit the genuineness of the Plat atfached as
Exhibit “B" and that it contains the language quoted Iﬁ Request to Admit Number 4, but
deny that the Plat had any legal effect on their rights_to the drainage easement and "no

build” zone. .
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5. Admit that the plat attached hereto as Exhibit “B” is dated January 17, 2001.

ANSWER: Admitted.

6. Admit that the plat attached hereto as Exhibit “B” was by Forsberg
Engineering and Surveying, Inc.

 ANSWER: Admitted. : |

7. Adh\_it that the plat attached hereto as Exhibit “B” was recorded in plat Book
EF at Page 883 in the Ofﬂcé of the RMC for Charleston County on Septamber 11, 2002.

ANSWER: Even with the aid of a magnifying glass, the recording information is
not legible and Defendants cannot admit 6r deny the same.

-8 Admit that the plat attached hereto as Exhibit “B” shows “Current “No Build
Area” To Be Abandoned”. |

ANSWER: Admitted.

9.  Admit that the plat attached hereto as Exhibit “B” shows “Existing 20"
Drainage Easement to Be Abandoned”. | |

ANSWER: Admitted.

10', Admit that the deed attached hereto as Exhibit “C" is a true and accurate
copy of the deed from Canoll M. Gantz and Lorraine D. Gantz to ?aul Dennis McLaughlin
and Susan Rode McLaughlin.

ANSWER: Admitted.

11.  Admit that the deed attached hersto as Exhibit ‘C" transferred the real
property known as Lot 22, Block 32, Seabrook Island to Paul Dennis McLaughlin and

Susan Rode McLaughlin,
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.ANSWER:  Admitted.
12.  Admit that the deed attached hereto aé Exhibit “C” makes reference to a ten

(10') foot easement for drainage as shown on a plat made by Forsberg Engineering and

‘Surveying, Inc., dated January 17, 2001, record September 11, 202, in Plat Book EF at

Page 883.

ANSWER: Admitted, but in the paragraph before the one referenceq in Request
to Admit Number .12. it is provided that “the conveyant.;.e is subject o any and all
“Easements” of record affecting said property” and the drainage easemernit and “no build”
zone is and was still an easement of recdrd affecting said propenty. |

13, Admit that the deed attached hereto as Exhibit “C” was recorded on October
9, 2002, in Book L421 at Page 820 in the Office of the RMC for Charleston County.

ANSWER: Admitted.

14.  Admit that the Order attached here to as Exhibit “D” is a true accurate copy
of a Form 4 Order entered case of Seabrook Island Property Ownérs AsSoqiatlon v. Paul
Dennis McLaughlin, Case No. 2008-CP-10-6‘975.

ANSWER: Admitted, but denies that the Plaintifis were privy to or had any
knowledge of the suit until wéll after thelr institution of the within action.

15.  Admit that the Order attached hereto as Exhibit “D” was filed was signed by
the honorable J.C.-Nicholson on January 7, 2011.

ANSWER:  Admitted. |

16.  Admit that the Order attached hereto as Exhibit ."D" was filed January 7,

- 2011,
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ANSWER:  Admitted. _

17. Admit that the Withdrawal of Motion for Temporary Restraining Order
attached hereto as Exhibit “D” was filed on December 11, 2008.

ANSWER: Admitted.

18.  Admit that the Withdrawal of Motion for Temporary Restraining Order
aftached hereto as Exhibit “D” was entered in the 'cése of Seabrook Island Property.
Owners Association v. Paul Dennis Mecl.aughlin, Case No. 2008-CP-10-6975.

ANSWER: Admitted.

19.  Admit that the document attached hereto as Exhibit “E” is a trﬁe and
accurate copy of the minutes of the Seabrook Islénd Property Owners Association.

ANSWER: Denied. Admitted that Exhibit “E” appears to have been taken ‘from
minutes” of the SIPOA. Board Members present at the meeting and not from a meeting of
the Seabrook Island Property Owners Association. Admit the quoted portion, but Exhibit
“E” contains other lanhguage as well.

‘20. Admit that the document attached hereto as Exhibit “E” states “Mr. Muenow
made avm'otion to give the easement back o the property owner with the understanding
that the property owner pay all cost nedessary to remove the easement. Mr. Giardino
seconded. The motion péssed by unanimous vote.” |

ANSWER: Admitted, but there is additional language in Exhibit "E”.

21. Admit that the document attached hereto as Exhibit “F" is a true and

accurate copy of correspondence from Coy Foster to Paul and Susan McLaughlin.
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ANSWER: The Defendants admit the genuineness of the letter, but deny that

they were privy to or had any knowledge of the letter or its contents.
| 22, Admit that the document attached hereto as -Exhibit “F" is dated August 18,
~2008. |

ANSWER: - Admitted.

23.  Admit that the document attached hersto as Exhibit “F” states as follows:

1. Owners is to assume all responsibilify for the underground

dralnage line at the 20’ drainage easement/driveway.

2. Owner is to assume all responsibility for the abandoned

drainage easement that may contain a pipe.

3. Property lines must be located prior to any grading because of
_ the Right-of-Way for the SIPOA 20’ drainage easement.

ANSWER: admitted.

24. Admit that the Seabrook lIsland Proberty Owners Associatioﬁ, Inc,
abanddﬁed the 20' drainage easement and “NO BUILD AREA” by plat, by intent and by
vote.

ANSWER: Denied. Admitted that members present at a meeting or the Board of
SIPOA'purported to abandon drainage easement and “NO BUILD AREA”, but denled that
their action affected the vested rights of the property owners who were expressly deeded
the fee simple title to the drainage easement and “NO BUILD AREA”.

"25. " Admit that the Plaintifis knew of the abandonment of the 20' drainage
easement and “NO BUILD AREA” at the time the Defendants Were building their residence

on Seabrook Island.

ANSWER: Denied.
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; 26.  Admit that the Plaintiff filed this lawsuit on September 30, 2011,
ANSWER: Admitted.

£ ) . . WARREN & SINKLER, L.L.P.
Post Office Box 1254

Charleston, SC 29402
(843) 577-0660

Bg- _6;\:)/11/:_;&Q“u . Q(Qn_x

G. DANASINKLER

3 _ . Attorney for Plaintiffs

Charleston, South Carolina

August 19, 2013
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i CERTIFICATE OF SERVICE

! . | hereby certify that on this _19n. day of August, 2013, | setved the foregoing
Plaintiffs’ Answers to Defendants First Requests for Admission on all counsel of record
by mailing a copy of the same, postage prepaid, addressed as follows:

G. Hamlin O'Kelley, Ill, Esquire
Buist, Byars & Taylor, LLC

652 Coleman Boulevard, Suite 200
. Mt. Pleasant, SC 29464

| - Attorneys for Defendants

Eugene H. Matthews, Esquire
Richardson Plowden

PO Drawer 7788

Columbia, SC 29202

Attorneys for Third-Party Defendant

( &4 m&JQ 0y

G. Dana Sinkler

-
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IN THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) : '
Richard Ralph and Eugenia Ralph, ) C/A No.: 2011-CP-10-07065
)
Plaintiffs, )
)
VS. )
A )
Paul Dennis McLaughlin and Susan Rode ) MOTION FOR SUMMARY JUDGMENT OF
McLaughlin, ) THIRD-PARTY DEFENDANT SEABROOK
) ISLAND PROPERTY OWNERS ASSOCIATION
Defendants. )
Paul Dennis McLaughlin and Susan Rode )
McLaughlin, ) =
. ) 0_3‘ } fE "f:a_‘ . *.;
[yl B
Third-Party Plaintiffs, ) N oo S |
| ) =Sl S
) 2% o,
. Qs = L_F
* Seabrook Island Property Owners ) %’;3 ~ =
Association, ) -—*% 2
, )
Third-Party Defendant. ) \

NOW COMES the Third-Party Defendant Seabrook Island Property Owners Associatipn
(SI?OA), by and through counsel, and moves for summary judgment pursuant to Rule 56 of the

South Carolina Rules of Civil Procedure as to all claims brought against it. In support of this
Motion for Summary Judgment, SIPOA states as follows:

1. While SIPOA has not been sued directly by Plaintiffs Richard Ralph and Eugenia

Ralph, the Defendants and Third-Party Plaintiffs Paul Dennis McLaughlin and Susan Rode
McLaughlin have demanded judgment against SIPOA “for all or part of those' claims against

them” brought by the Plaintiffs. (McLaughlin’s Answer to Amended Complaint and Third-Party
Complaint, ¥ 62).
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2. Third-Party Plaintiffs base their claim for relief against SIPOA on “reliance.”

. Specifically, Third-Party Plaintiffs allege that “[bJut for the representations, actions, and writings

-of SIPOA in 2002 and 2008, upon which Defendants relied, materially changed their positions,

and were entitled to rely, this dispute and the Plaintiffs’ 'subsequent lawsuit boncerning the
validity of SIPOA’s abandonment of the 20° drainage easemeﬁt and NO BUILD AREA would
not have been commenced.” (McLaughlin’s Answer to' Amended Coniplaint énd Third-Party
Complaint, § 61).

3. As a matter of law, there is no genuine issue of material fact that Third-Party

- Plaintiffs reasonably “relied” on the unambiguous acts, representations, and ‘writings of SIPOA

or otherwise reasonably based their decisions to rél_nove the pipe or take any other actions that
has prompted the lawsuit brought by Plaintiffs. As indicated in their pleadings and in their

deposition testimony, Third-Party Plaintiffs did not, and could not, rely on any unambiguous

_ promises or représentations on SIPOA prior to purchasing their property and/or removing the -

pipe and beginning construction. For that reason, they cannot prevail in their third-party claim

against SIPOA as a matter of law. Davis v. Greenﬁzood School Dist. 50,3654 S.C. 629, 634-635,

620 S.E.Qd_65, 68 (200'5); Craft v. South Carolina Commission for the Blind, 385 S.C. 560, 567,

685 S.E.2d 625, 629 (S;C. App. 2009); Woods v. State, 314 S.C. 501, 431 S.E.2d 260 (S.C.App.
1993). | |
4. Furthermore, SIPOA al;o asserts that the underlying claims brought by Plaintiffs
are barred by the applicable statute of limitations, and that there is no legal basis for their ciaims
for attorney’s fees and costs. Attorney fecs in South vCarolina are not recoverable unless they are
authorized by contract or by statute. Blumberg v. Nealco, Inc., 310 S.C. 492? 427 S.E.2d 659

(1993). Because there is no right under the' common law to attorney fees, a plaintiff must plead
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either a'contract or a statute to receive attorney’s fees. Prevatte v. Asbury Arms, 302 S.C. 413,
396 S.E.2d 642 (S.C. App. 1990).

5. At argument on this motion, SIPOA will rely on the pleadings filed iﬁ this case;
deposition testimony of Richarcj Ralpﬁ, Eugenia Ralph Paul, Dennis McLaughlin and Susan
Rode McLaughlin, aﬁd any other witness; the docum.ents that have been the subject of discovery
in this case; citations to applicable law; and a memoraﬁdum of law to be presented at argument.

‘THEREFORE, Third-Party Defendant Seabrook Island Property Owners Association
respectfully requésts that this Court GRANT its Motion for Summary Judgment and DISMISS
with prejudice ths claim brought against it by the McLaughlins. In the alternaﬁve, Third-Party
Defendant Seabrook Isiand Property Owners Association respectfully requests that this Court
GRANT .its' Motion for Summary Judgment apd DISMISS with prejudiceA the underlying ciaim
broug'ht against the McLaughlins by the Ralphs. .

PLEASE TAKE NOTE THAT Third-Party Defehdaﬁt Seabrook Island Property Owners

Assomauon requests that this Court convene a heanng on this motion at its earhest opportunity,

but not sooner than ten (10) days prior to the filing of this motion, pursuant to Rule 6(d) of the

South Carolina Rules of Civil Procedurg.
Dated this the 15" day of February, 2014,

RICHARDSON PLOWDEN & ROBINSON, P.A.

Eugée H. Matthews

P.O. Drawer 7788

Columbia, South Carolina 29202
803-771-4400

803-779-0016 (fax)
gmatthews@richardsonplowden.com

ATTORNEY FOR THIRD-PARTY DEFENDANT SEABROOK
ISLAND PROPERTY OWNERS ASSOCIATION
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

RICHARD RALPH AND EUGENIA
RALPH,

Plaintiffs,
vs.
PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Defendants. -

- PAUL DENNIS MCLAUGHLIN AND
' SUSAN RODE MCLAUGHLIN,

Third-Party Plaintiffs,
VS.

SEABROOK ISLAND PROPERTY
OWNERS ASSOCIATION,

Third-Party Defendant.

Nt N e N et et s S N N it et o e N N e St N st Nt St Sl gt “swnt Nt st it “a’

IN THE COURT OF COMMON PLEAS
CASE NO. 201 1-CP-10-7065

PLAINTIFFS’ MOTIONZTO %S'EBREW%
CASE STRICKEN F ONQDC T

(.._

%
4
o

SRS

OUON | SRR

14709 40 ma
05:1 Hd ‘.“‘V

Pursuant to Rule 40(j) of the South Carolina Rules of Civil Procedure, the Plaintiff

hereby moves that this claim be restored to the General Docket.

Charleston, South Carolina
May 11, 2015

-

G.D KLER

" Attorney for Plaintiffs

171 Church Street
Suite 110
Charleston, SC 29401
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

RICHARD RALPH AND EUGENIA
RALPH,

Plaintiffs,
VS.

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Defendants.

IN THE COURT OF COMMON PLEAS
CIVIL ACTION NO. 2015-CP-10-3550

MOTION FOR PARTIAL

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Third-Party Plaintiffs,
vs.

SEABROOK ISLAND PROPERTY
OWNERS ASSOCIATION,

Third-Party Defendant.

Nt Nt s Nttt Nl Nt Nl Nt st s Nt Nt st Nt “ait? s gt sl e gl st " gl vt "t S S it

SUMMARY JUDGMENT
WITH AFFIDAVIT ATTACHED
T -3
rQE =2 8
mTE T
Rem D o
gn g I
5711?- S ()
48 o
= D

" Pursuant to the provisions of SCRCP 56, the Plaintiffs do hereby move for partial

summary judgment as to the following issues:

AN

1. That this Court declare, as the law of this case, that the two plats by which

the origin'al developer, Seabrook Island Company, first conveyed lots 21 through 28,

Block 32, Seabrook Isiand, to wit: Plat of E.M. Seabrook dated September 6, 1984 and

recorded in the RMC Office for Charleston County in Plat Book BD, page 23 and Plat of

E.M. Seabrook dated April 29, 1987, revised May 8, 1987, and recorded in the RMC

Office for Charleston County in Plat Book BN, page 49, established a plan for a 20’
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drainage easement and access for its maintenance by creation of a no build area on
such lots.

2. That by virtue of that plan and conveyance of each of the lots 21 through
28, BloQk 32, Seabrook Island, each owner of such lots acquired the fee simple
ownership of the Iénd occupied by the easement and no build area.

3. That by virtue of the conveyance of each lot subject to the 20’ easement
and no build area for the common use or benefit of each lot owner, as a matter of law a
servitude was created as to each lot restricting the use of the land to that purpose.
Restatement of Law- Property Restatement (Third) of Property, Chapter 2. Creation of
Servitudes.

4. That by virtue of the conveyance according to the plats identified in paragraph
1 above, the Plaintiffs acquired an easement appurtenant to their lot over the lot owned
by the Defendants, which was unaffected b\y the action taken by the Seabrook Iéland
Property Owners Association to abandon the easement and no build area.

5. That the action taken by the Defendants in destroying the drainage pipe
leading to “the Plaintiffs’ property and building their dwelling on the no build area: ’

amounted to an unauthorized act of continuing trespass and the Defendants ére liable

asa maﬁer of law for such damages thereby caused to Plaintiffs’ property.

THEREFORE, Plaintiffs respectfully request that this Court grant their Motion for

Partial Summary Judgment as to the forgoing issues.
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G. Dana Sinléi‘t:ef

Attorney for Plaintiffs

2180 Rosebank Plantation Road
Wadmalaw Island, SC 29487
(843) 224-1758

Charleston, South Carolina
March 1™, 2016
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

‘._7
) 2 -
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIA[;:EIRggIT f\f\ﬂ ‘;»j:_,
' R R ¢
f“ - oW
R o
AFFIDAVIT OF J. HOWARD YATES, JR., ESQ. Fy = \ \\;
: ' or o g
Z = -
\ 23 =
¥z

bl

Upon first being duly sworn, 1, J .‘l-?oward Yates, Jr., Esq., of 42 Broad Street, Ch les&ﬁ:}é
S.C. 29401, depose and say as follows: i

\
I am an attorney and have been licensed to practice taw in South Carolina since 1985. .
Prior to attending 'law school, I was a real estate title examiner for nine years. Since 1987,
I have been the Continuing Legal Education coordinator for the Real Estate Practice ~
Section of the Charleston County Bar. My practice is limited to real property and probate
matters. As a real estate title examiner and as an attorhey, I have examined titles to real
property in Berkeley, Dorchester, Colleton, Charleston and Florence Counties. In
addition to the practice of law, I am an adjunct professor at the Charleston School of Law

and teach a skills course on Title Examinations.

] have conducted an examination of title to real property owned by Richard Ralph and
Eugenia Ralph. Their property is identified as Lot 23, Block 32, Seabrook Island and is
shown on the plat recorded in Plat Book BN at Page 49. It was acquired by deed recorded
April‘10, 1997 in Book K-282 ét Page 846, see attached Exhibit “A”. The Ralph’s
property is more fully shown on two subdivision plats of Loté 7-25, Block 32 and Lots 2-
20, Block 33, Seabrook Island recorded in the Charleston County RMC Office in Plat
Book BN at Page 49, see attached Exhibit “B” and in Plat Book BD at Page 23, see
Exhibit “C”. On their face, these plats establish a common plan or scheme of
development for the lo¢ation of building lots, roads and easements. The plat found in Plat
Book BN at Page 49 was recorded on May 26, 1987 and is found in the Ralph’s chain of
title. The plat found in Plat Book BD at Page 23 was recorded on Febru@ 25, 1985 and

is found in the McLaughlin’s chain of title.
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A chain of title refers to the sequence of property transfers from the current owner to a
root or source of title. It includes a record of deeds, plats, liens and encumbrances that

affect a property.

These subdivision plats also show Lot 22, Block 32, Seabrook Island. This lot is owned
by Paul and Susan McLaughlin. It lies adjacent to and to the Northwest of the Lot 23,
Block 32. Both plats clearly show the existence of a 20 foot wide drainage easement,
which runs in a generally north-south direction, and a No-Build Area on the West side of
Lot 22. The No Build Area extends from Lots 22 through 25 in Block 32.

By purchasing pursuant to the plat recorded in Plat Book BN at Page 49, Richard and
Eugenia Ralph have both a special property interest and a beneficial interest in the
continued use of the«20 foot wide drainage easement on Lot 23 and in the No Build Area

on that lot.

A plat showing the abandonment of the 20 foot wide drainage easement and of the No
Build Area, which burdened Lot 22, Block 32 and benefited Lot 23, Block 32, was
recorded on September 11, 2001 in Plat Book EF at Page 883, see attached Exhibit “D™.
This plat was incorporated by reference in the deed of conveyance to Paul and Susan
McLaughlin which was recorded on October 9, 2002 Deed Book L-421 at Page 820, see
attached Exhibit “E”. The plat recorded in Plat Book EF at Page 883 modified the

common plan of development established by the two senior plats.

No recorded document exists which indicates that Richard and Eugenia Ralph consented
to or joined in any agreement to: 1). abandon the 20 foot wide drainage easement on Lot
22, Block 32, 2). abandon the No Build Area on Lot 22, Block 32 or 3). or modify the

common plan of development for the lots subject to the No Build Area.

The plvat reflecting this abandonment which was recorded in Plat Book EF at Page 883 is
only found in the McLauglin’s chain of title. It does not appear in the Ralph’s title chain.

It was recorded after the Ralphs acquired title pursuant to the subdivision plat recorded
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on April 10, 1985 in Plat Book BN at Page 49. The plat recorded in Plat Book EF at
Page 883 did not provide the Ralphs with constructive notice of abandonment, neither did
the Ralphs provide recorded written consent or a release of their special property interest
in the 20 foot wide easement and in the No Build Area. It is my conclusion that: 1). the
plat recorded in Plat Book EF at Page 883 is not binding on the Ralphs and 2). the
drainage easement and No Build rights acquired by the recording of plats recorded in Plat
Books BN at Page 49 and BD at Page 23 remain in effect for the benefit of Richard Ralph
and Eugenia Ralph.

FURTHER THE DEPONENT SAYETH NOT.

. Houviond ol

. Howard Yates, Jr., Esq.

SWORN to and subscribed before me on
February 14, 2014 at Charleston, S.C.

Notary Public for South Carolina
My Commission Expires:(o-{Q - (9,
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anwsorsomclnor.m )

) TITLE TO REAL BRSTATH
CounTY OF CAARLESTON ) '
' WHERBAS, at a meeting of Board of Directors of
Seabrook Venturee, Ltd., held on s+ 1997, ft wag

resolved to convey the property hereinatfter described unto the
Grantee for the consideration herainafter expresged, and the
undersigned officer was authorized on behals of the Corporation to
execute and deliver thig Deed of Conveyance; Now, THEREFORE,

RNOW ALL MEN By THESE PRESENTS that SEABROOR VENTURES, LTD.,
(hereinaftar referred to aas ‘GRANTOR") in the State aforesaid,
forfand in consideration of the sum of TWO EIGHTY-
THOUSAND AND NO/100 DOLLARS ($284,000.00), to it in hand paid at
and before the sealing of these Presents by RICHARD RALPH

baxgained, ‘Sold and released, and by theae Presents does grant,
bargain, gelil and release unto the saiq GRANTEES, the following
described real Property, to-wit: .

THE PROPERTY HEREBY CONVEYED 1s DESCRIBED on A"
ATTACHED HERETO AND MADE A PART WEREOP BY EXPRESS REFERENCE.

THE PROPERTY HEREBY CONVEYED BRING a portion of the Property
convayed to the Grantor herein by dead of Starvood Capital
Partners, L., P., dated August 12, 1993, and recorded in Book
K-231, Page 394, Charleston County RMC Office.

TOGETHER with, all -ang Singular, the Rights, Members,
Hereditaments ang Appurtenances to the s2id Premiges belonging, or
in anywise incident or- appertaining.

TO HAVE AND To HOLD, all ana singular, the sald Premises
before mentioneq unto the said GRANTEES, their Successors ang
THS NO. 147-03-00-113

GRANTEE'S ADDRESS:
Post Office Box 1472

Blue Bell, pPA 19422

AND it does hereby bind itself and its Successors and Assigns,
to warrant and farever defend, all and singular, the sajq Pr@g::s
unto the gaiqg GRANTERS, their heirs and assigns, against it and itg
Successors, and.all bersons vhomsoever lawtully claiming, or to
claim, the same oy any part hereof.

Seebrooklnalph - 97-039¢
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BIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF;

[__%;LOJ.»

STATE OF NORTH CAROLINA
COUNTY OF MECKLENBURG

III, its Secretary.

, S e,

RALPH W. FALLS, IIT
IT8: SECRETARY

The faregoing instrument was acknowledged before me this
day of March, 1997, by Seabrook Ventures, Ltd., by Ralph H. Falls,

e mdi e
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ALL that certain lot, piece or parcel of land, situate, lying and
being on Seabrook Islamd, Charleston County, State of South
Carolina, and known and designated as LOT 23, BLOCK 32, on a plat
by B.M, Seabrook, Jr., CE & LS, recorded in Plat Book BN, Page 49,
in the Charlaston County RMC Office.

Said lot having the size, shape, dimensions, buttings and boundings
more or less as are shown on sald plat, which is gpecifically
incorporated herein by reference.

THIS CONVEYARCE I§ SUBJECT TO the Covenants, Conditions,
Restrictions, Limitations, Affirmative Obligations and Eassments of
record and more particularly set forth in instruments.duly recorded
in thea R¥C Office for Charleston County, as follows: Book N~100, at

. 'Page 296; as amended by instrument recorded in Book ¥~-110, at Page

143; and Second Modification thereto dated March 26, 1985 and
recorded in Book J-144, at Page 67; Third Modifications. of
Protective Covenants dated April 24, 1987 and recorded in Book
J-164, at Page 487; Also, Sscond restated and amended By Laws
dated Ootober 18, 1984 and recorded in Book B-141, at Page 267; as
amended by instrupent dated March 26, 1985 and recorded Book J-144,
at Pag2 59; Third Restated and Amended By-Laws of the EBsabrook
Island Property Owners Association, dated August 1, 1989, and
recorded in the RMC Office for Charleston County in Book L~-186,
Page 718; and Amendment flled in Book K-215, Page 001; Restatement
and Fourth Modification of Protective Covenants for Seabrook Island
Development, dated August 1, 1989, and recorded in the Charleston
County RMC Office in Book L~186, Page 697; Resgstatement and Fifth
Modification recorded in Book K-215, Page 23.
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STATE OF SOUTH CAROLINA )
)
COUNTY OF CERARLESTON )

AFFIDAVIT

PERSONAILYmbdommthennﬂaﬁgnedwho,beingdulyswmdem
andmsthatthemutyhmtedumnaywnodbdve. Seabrook Island, South Carvling
zmsmmcmumc@mymmpummmmmmmw
Seabrook Ventures, Ltd., to Richard W. Ralph on April 4, 199772t Euqenia Fa lph

The transaction was:

EX

—_— Anam’slmgthmdmpmyhunmionandthemlmpdwpaldortobe
pald in money or money’s worth was $284,000.00. ,

——— Not an arm’s length real propesty transaction and the falr market value of
the property ks n/a,

'l‘heabovetmnsm:ﬁonbuwnpt,orpmﬁallyemnpt, from the recording fee as set forth
lnS.C.CodeAnn.Suﬁoan—M-lO,et.seq,,Mmethedeedis: n/a

SWORN

Notary Public for South Carolina
My Commiission expires:

muswm:hemmwam. Vakus mesus the reakty's fuir markee value. In arm's keogs real
MmmmhmmmmMMhmumkm(agﬂmw
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'STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

TITLE TO REAL ESTATE

KNOW ALL MEN BY THESE PRESENTS, that WE, CARROLL M. GANTZ AND
LORRAINE D, GANTZ Yfrustees of Carroll M. Gantz Revacable Trust a Memorandum
of which trust dated August 2, 2000, is recorded in the RMC Office for Charleston
County, SC in Book R-352, at Page 245, and AND LORRAINE D. GANTZ AND
CARROLL M. GANTZ, Trustees of Lorraine D. Ganiz Revocable Trust a Memorandum
of which trust dated August 2, 2000, is recorded in the RMC Office for Charleston
County, SC in Book R-352, at Page 249, (the “Grantors" ), for and in consideration of the
sum of ONE HUNDRED SEVENTY THOUSAND AND(0/100 ($170,000.00) DOLLARS,
to TAX FREE EXCHANGE SERVICES, INC,, in hand paid, before the sealing of these
presents by PAUL DENNIS MCLAUGHLIN AND SUSAN RODE MCLAUG‘HLIN‘,r in
the State aforesaid, the receipt and sufficiency of which are hereby acknowledged. has
granted, bargained, sold and released, and by these presents does grant, bargain, sell and
release unto the said PAUL DENNIS MCLAUGHLIN AND SUSAN RODE
MCLAUGHLIN, (the "Grantees"), as Joint Tenants with right of survivorship, and not
as tenants in common, their heirs and assigns, the following described property, to wit:

See Attached Exhibit “A” for Legal Description

Grantee’s Mailing Address;
110 Sugar Meple Court

Winston-Salem, NG 27106
" TOGETHER with, all and singular, the rights, members, hereditaments, and
appurtenénces to the said Premises belonging, or in anywise incident or appertaining,
TO HAVE AND TO HOLD, Ali and singular, the said Premises before mentioned

unto the said Grantees, as Joint Tenants with right of survivorship, and not as tenants in

common, their heirs and assigns,, forever.

PLAINTIFF'S '
EXHIBIT
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AND subject 'to any and all Restrictive Covenants, Easements, Rights-of-Way and
Conditions, the said Grantors do hereby bind themselves and their heirs and assigns, to
warrant and forever defend, all and singular, the said Premises unto the Said Grantees,
their heirs and assigns, against themselves and their heirs and assigns, and all persons
whomsoever lawfully claiming or to claim the same or any part thereof.

The singular number as used herein shall include the plural. Wherever there is
reference in the covenants and agreements herein contained to any of the parties hereto,
the same shall be construed to mean the parties hereto, as well as the heirs, representatives

successors, and agsigns of the same,

IN WITNESS WHEREOF, the Grantors have caused these presents to be executed
in their names this day of October, 2002,

st (O Lyt I it
@%\

CARROLL M, GANTZ, TRUSTEE

OF CARROLL M. GANTZ REVOCABLE
N TRUST, A MEMORANDUM OF TRUST

DATED AUGUST 2, 2000, 1S RECORDED

IN THE RMC OFFICE FOR '

CHARLESTON COUNTY, SCIN

BOOK R-352, AT PAGE 245.

8 REVOCABLE
TRUST, AMEMORANDUM OF TRUST
DATED AUGUST 2, 20600, IS RECORDED -
IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SC IN

BOOK R-352, AT PAGE 45.

ROA 212




WL 42rpg2y

WITNESSES
, Q_/ .
n ‘ OFL ANTZ REVOCABLE
=44 TRUST, A MEMORANDUM OF TRUST
DATED AUGUST 2, 2000, IS RECORDED
IN THE RMC OFFICE FOR -

A CHARLESTON COUNTY, SC IN

B R-352, AT PAGE 249.
I —

CARROLL M.. GANTZZ'TRUSTEE

OF LORRAINE D. GANTZ REVOCABLE
TRUST, A MEMORANDUM OF TRUST
DATED AUGUST 2, 2000, IS RECORDED
IN THE RMC OFFICE FOR
CHARLESTON COUNTY, SCIN

BOOK R-352, AT PAGE 249.

.STATE OF SOUTH CAROLINA )

COUNTY OF CHARLESTON )

'PROBATE

PERSONALLY appeared before me the undersigned Witness and made oath that
(s)he saw the within named Grantors sign, seal and as their act and deed, deliver the
within written instrument, and that (s)he along with the other subscribing witness herein,

witnessed the execution hereof. e

) signatufe / Witn

SWORN jo before me this
of October, 2002

Notary Public for S6
My commission expires:

il
TATE CF COUTH CARDLIMA
HGARSLERTOR £RIMTY
o
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“EXHIBIT A”
LEGAL DESCRIPTION

ALL that certain piece, parcel or lot of land, situats, lying and balng on Seabrook
island, County of Charleston, State of South Carolina, as shown and designated

as LOT 22, BLOCK 32, on a Plat entitled, “Piat Showing the Abandonment of an
Existing Twenty (20) Foot Easement on Lot 22, Block 32, Town of Seabrook

Island, County of Charleston, SC” prepared by Forsberg Englnssring and
Surveying, Inc. dated January 17, 2001, recorded Septomber 11, 2002, In Plat

Book EF, at Page 803; sald lot having such size, shape, dimensions, buttings and
boundings as will by reference to said Plat more fully and at large appear. :

TMS #147-03-00-114

This conveyance ie subject to any and ai} Restrictions, Covenants, Easements,
Rights-of-Way, Matters and Conditions of recard affecting said property,
including without limitation, the following matters sot forth on the Plat referred to
above, as the same may affect the within proparty; rutes and regulations of
applicable governmental authorities; real property taxes for the year of dellvery
hereof.

SUBJECT to a ten (10') foot eassment for dralnage as shown on a Plat made by
Foraberg Engineering and Surveying, Inc. dated January 17, 2001, recorded
Septambar 11, 2002, in Plat Book EF, at Page 883.

This being the same property conveyed to Carroll M. Gantz and Lorraine D. Gantz,
Trustees, Carroll M. Gantz Revocable Trust a Memorandum of which Trust dated
August 2, 2000, is recorded in the RMC Office for Charleston County, SC in Book
R-352, at Page 245 by Deed of Carroll M. Gantz dated August 2, 2000, recorded In
the RMC Office for Charleston County, SC in Book M-354, at Page 557, and by
Deed of Lorraine Gantx to Carroll M. Gantz and Lorraine D. Gantz, Trustees
Lorraine D. Revocable Trust a Memorandum of Trust dated August 2, 2000, Is
recorded In the RMC Office for Charleston County, SC in Book R-352, at Page 249
by Deed of Lorraine Gantz dated August 2, 2000, recorded In the RMC Office for
Charieston County, SC In Book M-354, at Page 567.
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STATE OF SOUTH CAROLINA )  Date of Transfer of Title
) (Closing Date) October 1, 2002
)

COUNTY OF CHARLESTON .
. AFFIDAVIT L b21p5824
1. 1 have read the information on this Affidavit and ) understand such Infurrnmlon-.

2. The property is being transferred BY Carrol M. Gantz and Lomsine D. Gantz, Trustees of Camoll M. Gantz
Revocable Trust, 8 Memorandum of which trust {3 dated August 2, 2000, and BY Lomains D. Gantz and Carall M. Gantz,
Trustoes of Lomeine D. Gantz Revocable Trust, & Memorandum of which is dated August 2, 2000, TO Paul Dennis
Melaughlln and Susan Rode McLaughlin ON Octaober 1, 2002.
3 Check one of the foilowing: The deed is:

(8)__x__subjact to the deed reconding fee as e transfer for considsmation pakd or to be pald in money or money's

' (b) subject to the desd mdlngfeeas-atmnslar betwaen a cosporation, a partnership or other entity and a
stockholder, partner, or owner of the entity, or is & transfer to a trust or a5 a distribution to & trust berseficiary,
{©). EXEMPT from the deed recording foe bacause (Exemption #__) {Explenation, if required: n/a If exempt,

please skip items 4-6 and go to item #7 of this affidavit,

-4, Check one of the fallowing if etther ttern 3(a) or lem 3(b) above has bean checked.

(a)__x _The fee Is computed on the consideration pald or to be paid In money or money’s worth in the amounl of
$170,000.00.

(b) The fee is computed on the falr market value of the realty which is n/a

(c)_TheroelseompuMonNfal;merkatva!mofhemﬂyaaastsblisheuﬁcrpmpenymwm»mMIsnla

5. Check YES orNO__x__to the faliowing: A fien or encumbrance existod on fe tand, tenement or realty
before the transfer and remained on the land, tenement or realty efter the tansfer. If "YES®, the amount of the outstanding
batance of this fien or encumbrance Is rva.

8. The DEED Recoidlng Feals combuleﬁ as follows:

(9)$170,000.00 the emount listed in flem 4 above
(b) 00.00 ‘the amount listed on ttem #5 above (no amount, please zero)
(¢)$170,000.00 subtract Line 6{b) from Line 6(a) end piace the result here.

7. As required by Code Section 12-24-70, | state that | am a responsible person who was connected with the
transaction as closing aftorney.

8. ' Check if Property other than Real Propesty isbémuamvenwon this Deed.
) Mobile Home °
[(:)] Othar (Fumiture, Fumishings and Fixtures)

9. DEED OF DISTRIBUTION — ATTORNEY'S AFFIDAVIT: Estate of deceased Case
Number » porsonally eppeared before me the undersigned attarney who, being duly ewom,
cerfified that (s)ha Is licensed to praction law in the State of South Carolina; that (s) he has prepared.the Deed of Distribution
for the Personal Representative in the Estate of decsased, and that the grantee(s)
fhareln are corect end conform to the estate file for the above nemed decedent.

10. - lmmwmﬂmnmmbwmbhmhmumwmmwmmﬂamuﬂrsudulm!aﬂuavnbmmy
af a misderneanor and, upon conviction, must be fined not mare than one thousand doilars or imprisoned not more than one
year or both, -

Grantor, Grantee or Lega) Representative
Connectad with this Transaction
Eric J. Davidson
(Printed Name)
me this 1* day of e e
i 234 SUREY DEIT2 ;
+HQTASY.EUELIE, STATE OF SDUTH CARTAIMA

NoteryPublicforSateof: " o spien iy cuaRLESTON COUNTY
My Commisslon explred™ ‘ T COMHBSION EXPIRES JUNE 29, 2008
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IN THE COURT OF COMMON PLEAS

THE STATE OF SOUTH CAROLINA )
' ) IN THE NINTH JUDICIAL CIRCUIT
) .

COUNTY OF CHARLESTON
Richard Ralph and Eugenia Ralph, ) C/A No.: 2015-CP-10-03550
)
Plaintiffs, )
)
Vs, ) MOTION FOR SUMMARY J UDGMESTOF
) THIRD-PARTY DEFENDAN&II)SEAB@OK =LY
Paul Dennis McLaughlin and SusanRode ) ISLAND PROPERTY OWNERS? AssocxggrlONwﬂ’
McLaughlin, ) Cor T
Fw P oY
) o Y y
A Defendants. ) vy 2p
Paul Dennis McLaughlin and Susan Réde ) %:{3 -
McLaughlin, L=
- ; E %G) -
Third-Party Plaintiffs, )
)
Vs, )
" )
~ Seabrook Island Property Owners )
Association, )
)
Third-Party Defendant. )

NOW COMES the Third-Party Dcfeﬁdant Seabrook Island Property Owners Association
- (hereinaftef “SIPOA”™), by and through counsel, and moves for summary judgment pursgant to
Rule 56 of the South Carolina Rules of Civil Proceduré as to all claims brought against it. In
support of this Motion for Summary Judgment, SIPOA states as follows

L. While SIPOA has not been sued directly by Plalntlffs Richard Ralph and Eugema
Ralph, the Defendants and Third-Party Plaintiffs Paul Dennis McLaughhn and~Susa1; Rode
McLaughlin have demanded judgment against SIPOA “for all or part of those claims against
ﬁem” brought' by the Plaintiffs. (McLaughlin’s Answer to Amended Complaint and Third-Party
Complaint, § 62).

2. Third-Party Plaintiffs base their claim for relief against SIPOA on “reliance.”

Specifically, Third-Party Plaintiffs allege that “[blut for the representations, actions, and writings
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of SIPOA in 2002 and 2008, upon which Defendants relied, materially changed their positions,
and were entitled to rely, this dispute and the Plaintiffs’ subsequent lawsuit concerning the
validity of SIPOA’s abandonment of the 20° drainage easement and NO BUILD AREA would
not have been commenced.” (McLaughlin’s Answer to Amended Complaint and Third-Party
Complaint, §61). .

3. As a matter of law, there is no genuine issue of material fact that Third-Party
Plaintiffs reasonably “relied” on the unambiguous acts, representations, and wfitings of SIPOA
or otherwise reasoriably'f-b_‘a_s:eé.,_ their decisions to-remove the pipe 'gr, .@(g any other é(-:t'iqns that
has prompted ‘the lawsuit b'rought by Plaintiffs. As indicated in their pleadings aﬁd in their

depositibn testimony, Third-Party Plaintiffs did not, and could not, rely on any unambiguous

' promises or representations on SIPOA prior to purchasing their property and/or removing the

pipe and beginning construction. For that reason, they cannot prevail in their third-party claim
against SIPOA as a matter of law. Davis v. Greenwood School Dist. 50, 3654 S.C. 629, 634-635;
620 S.E.2d 65, 68 (2005); Craft v. South Carolina Commission for the Blind, 385 S.C. 560, 567,
685 S.E.2d 625, 629 (S.C. App. 200.9); Woods v. State, 314 S.C. 501, 431 S.E.2d 260 (S.C.App.
1993).

4, | Furthermore, SIPOA also asserts that the uﬁderlying claims brought by l;laintiffs
are barred by the applicable statute of limitations, and that there is no legal basis for their claims
for attorney’s fees and costs. Atforriey fees in South Carolina are not recoverable unless they are
authorized ‘by contract or by statute. Blumberg v. Nealco, Inc., 310 S.C. 492, 427 S.E.2d 659
(1993). Because there is no right under the commbn law to- attorney fees, a plaintiff must plead
either a contract or a statﬁte to receive attorney’s fces. Prevatte v. Asbury Arms, 302 S.C. 413,

396 S.E.2d 642 (S.C. App. 1990).
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5. At argument on this motion, SIPOA will rely on the pleadings filed in this case;
deposition testimony of Richard Ralph, Eugenia Ralph Paul, Dennis McLaughlin and Susan
Rode McLaughlin, and any other witness; the documents that have been the subject of discbveyy
in this case; citations to applicable law; and a memorandum of law to be presented at argument.

THEREFORE, Third-Party Defendant Seabrook Island Property Owners Association
respectfully requests that this Court GRANT its Motion for Surﬂmary Judgment and DISMISS
with prejudice the claim brought against it by the McLaughlins. In the alternative, Third-Party
Defendant Seabrook Island Property Owners Association respectfully requests that this Court
GRANT .,its Motion for Summary Judgment and DISMISS with prejudice the underlying claim _
brought against the McLaughlins by the Ralphs.

PLEASE TAKE NOTE THAT 'fhird-Party Defendant Seabrook Island Property Owners
Association requests that this Court convene a heariﬁg on this motion at its earliest opportunity,

but not sooner than ten (10) days prior to the filing of this motion, pursuant to Rule 6(d) of the

- South Carolina Rules of Civil Procedure.

Dated this the 23™ day of March, 2016.

RICHARDSON PLOWDEN & ROBINSON, P.A.

Eugeri¢ H. Matthews ~N

Post Office Drawer 7788

Columbia, South Carolina 29202

T: 803-771-4400

F: 803-779-0016 .

Email: gmatthews@RichardsonPlowden.com

ATTORNEY FOR THIRD-PARTY DEFENDANT
SEABROOK ISLAND PROPERTY OWNERS
ASSOCIATION
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Richard Ralph and Eugenia Ralph,

Plaintiffs,

Vs.

Paul Dennis McLaughlin and Susan Rhode
McLaughlin,

Defendants

Paul Dennis McLaughlin and Susan Rhode
McLaughlin,

Third-Party Plaintiffs,
vs.

Seabrook Island Property Owners
Association, .

Third-Party Defendant.

N S N S N s e N S N N ant? st wst Nwa ot Nt e o s s ' ot s ' ‘ot “at ‘st ot ' “oat’

TO: THE ABOVE-NAMED PLAINTIFFS

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT
C/A No.: 2015-CP-10-3550

NOTICE OF MOTION AND MOTION

FOR SUMMARY JUDGMENT
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YOU WILL PLEASE TAKE NOTICE that the Defendants, Paul Dennis McLaughlin and

Susan Rhode McLaughlin, by and through their undersigned counsel, will move on the tenth

(10™) day after service hereof or as soon as counsel may be heard before the Presiding Judge of

the Ninth Judicial Circuit for an order granting the Defendants judgment as a matter of law

£00432324.DOC}
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against the Plaintiffs pursuant to Rule 56(c) SCRCP. This motion is based upon those matters
deemed admitted by the Plaintiffs in their Responses to the Defendants’ Request for Admission
dated August 19, 2013 pursuant to Rule 36 SCRCP. The Defendants’ Requests for Admission
ana the Plaintiffs’ Responses to the Defendants’ Request for Admission are attached hereto as
Exhibit “A” and Exhibit “B” respectivély and incorporated by reference herein. The Plaintiffs
admitted that the Board of the Seabrook Island Property Owners Association abandoned the 20°
drainage easement and “NO BUILD AREA?” by plat but deny that the Board’s actions affected
the rights they retained in their own property. This Motion is further based on the Plaintiff’s
failure to commence their action within six (6) years of notice of the abandonment of the 20’
drainage easement and NO BUILD ZONE. A Plat was recorded on September 11, 2002 in Book
- EF at Page 883 in the RMC Oﬁice for Charleston County that provided actual notice to the
public in general and the Plaintiffs in particular of the abandohxr;ent of the 20’ drainage easement
and the NO BUILD ZONE on Lot 22. The Defendants obtained title to the subject property by
df,ed dated October 1, 2002 and recorded in Book 1421 at Page 820 in the RMC Office for
Charleston County. The McLaughlin’s Deed provided actual notice to tl;e pubiic and to the
Plaintiffs in particular of the abandonment of the 20 drainage easement and \NO BUILD ZONE. |
S.C. Code Ann. §15-3-530 bars them from bringing this action afte; six (6) y;ms. The Plaintiffs
did not bring any action against the McLaughlins until after the McLaughlinfs flouse was
completed. The Plaintiffs also did not attempt to intervene in the 2008 lawsuit brought by the
Seabrook Island Property Owners Association relating to the same. Accordingly, the Defendants
shduld be granted judgment as a matter of law as to their rights in the subject property.

I;ursuant to Rul; 11 SCRCP, counsel certifies that there is no duty of consultation

connected with the filing of this motion.

{00432324.D0C)
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Please be present to defend if so minded.

Mt. Pleasant, South Carolina BUIST, BYARS & TAYLOR, LLC

Wanth, % 2016
By; /\/L'/

G. Hamlin O’Kelley, IIT 0
S.C. Bar No. 15491

652 Coleman Boulevard, Suite 200
Mt. Pleasant, SC 29464

Phone: (843) 856-4488

Fax: (843) 856-0613

A

{00748050.DOC}
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BUIST
BYARS &

TAYLCOR

652 Coleman Blvd., Suite 200
Mount Pleasant, SC 29464
T 843.856.4488 F 843.856.0613 W buistbyars.com
e
ATTORNEYS AY LAW ]

March 30, 2016

AMANDA C. TAYLOR
PARALEGAL
Amanda.taylor@buistbyars.com
The Honorable Julie J. Armstrong
Clerk of Court for Charleston County =3,
100 Broad St., Suite 106 = S T e
Charleston, SC 29401 \ T .
\‘%‘;' 0 ::‘ﬂw
. V=S \
Re:  Richard Ralph and Eugenia Ralphv. Paul Dennis McLaughlin ana\Sus@_n};; - \;-q‘-
Rhode McLaughlin, et al. e = Tz,‘m
Case No. 2015-CP-10-3550 2z =
File No.: 1219.0003 =
Dear Ms. Armstrong:

PHOE

Enclosed for filing in the above referenced matter please find the original and one )
copy of Exhibit A and Exhibit B to Defendants Paul Dennis McLaughlin and Susan Rhode
March 23, 2016.

McLaughlin’s Motion for Summary Judgment that was submitted to the Court for filing on

Kindly file the originals and return the file-stamped copies to our office in the enclosed
envelope. Should you have any questions or concerns, please feel free to contact me directly at
843.284.1461. '

Sincerely,

Al

Amanda C. Taylor
fact

Enclosures

Paralegal to G. Hamlin O’Kelley, III
cc. (w/enc.)

G. Dana Sinkler, Esq.
Eugene H. Matthews, Esq

{00748203 DOCX}
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Buist, Byars & TAYLOR, LLC
ATTORNEYS AT LAW

August 22, 2012 ,
MARIA E, KIEHLING
ATTORNEY AT LAW
maria.kiehling@buistbyars.com
Eugene H. Matthews, Esq. - G. Dana Sinkler, Esq.
Richardson Plowden Robinson, PA Warren & Sinkler, LLP
P.O. Drawer 7788 : P.O.Box 1254
Columbia, SC 29202 Charleston, SC 29402

Re:  Richard Ralph and Eugenia Ralph v. Paul Dennis McLaughlin and Susan
Rode McLaughlin v. Seabrook Island Property Owners Association
Case No. 2011-CP-10-7065
File No.: 2012010118

Dear Messrs. Matthews and Sinkler:

Please find enclosed for service upon you in the above-referenced matter the Defendants
Paul Dennis McLaughlin and Susan Rode McLaughlin’s First Requests for Admission to the
Plaintiffs and to the Third-Party Defendants.

Should you have any questions, please feel free to contact me. With kind regards, [

remain
Yours very truly,
.y q)
Maria E. Kiehling
Encls

652 Colerman Blvd., Suite 200 « Mt. Pleasant, SC 29464 » Tel (843)856-4488 Fax (843)856-0613
www.buisthyars.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ) CASENO. 2011-CP-10-7065
COUNTY OF CHARLESTON )
)
. )
Richard Ralph and Eugenia Ralph, )
. ) .
Plaintiffs, ) THE DEFENDANTS PAUL DENNIS
: ) MCLAUGHLIN AND SUSAN RODE
Vs, ) MCLAUGHLIN’S FIRST REQUESTS
) FOR ADMISSION TO THE :
Paul Dennis McLaughlin and Susan Rode ) PLAINTIFFS AND TO THE THIRD-
McLaughlin, ) PARTY DEFENDANTS
)
Defendants : )
)
_ )
Paul Dennis McLaughlin and Susan Rode )
McLaughlin, ' )
: )
Third-Party Plaintiffs, )
)
Vs. )
)
Seabrook Island Property Owners )
Association, )
' )
Third-Party Defendants )

TO: G.DANA SINKLER, ESQ.

WARREN & SINKLER, LLP

ATTORNEYS FOR THE PLAINIFF AND

EUGENE H. MATTHEWS, ESQ.

RICHARDSON PLOWDEN ROBINSON, P.A.

The Defendants Paul Dennis McLaughlin and Susan Rode McLaughlin (the
“Defendants”), by and through their undersigned counsel, requests that the Plaintiffs and Third-
Party Defendants answer the following Requests for Admission pursuant to Rule 36 SCRCP.
An answering party may not give lack of information or knowledge as a reason for failure to

admit or deny as his or her answer unless he or she states that he has made reasonable inquiry
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and that the information known or readily obtainable by him is insufficient to enable him or her
to admit or deny. If a party fails to admit the genuineness of any document or the truth of any
mater and if the Defendants prove the genuineness or truth of the matter, then the Defendants
shall move for costs and fees pursuant to Rule 37(c) SCRCP.

REQUESTS FOR ADMISSION
1. Admit that the document attached hereto as Exhibit “A” is a true and accurate copy of a |
plat entitled “Plat Showing Abandonment of an Existing 20’ Drainage Easement Lot 22 Block 32
town of Seabrook Island Charleston County South Carolina.”
2. Admit that the document attached hereto as Exhibit “A” is dated January 17, 2001.
3. Admit that the document attached hereto as Exhibit “A” ‘was prepared by Forsberg
Engineering and Surveying, Inc. ‘
4. Admit that the document attached hereto as Exhibit “A” shows Lot 22, Block 32.
5. Admit that the document attached hereto as Exhibit “A” shows “Current “No Build Area”
to be Abandoned” on the western end of Lot 22, Block 32 abutting Eleventh Fairway Golf
C<;ursc No. 2 as described on Exhibit “A”, ~
6. "Admit that the docume,nt.attachcd hereto as Exh‘ibit “A” shows “Existing 20’ Drainage
Easement to be Abandoned as Defined by A,B,C,D, A.”
7. Admit that the documen_t attached hereto as Exhibit “A” shows an approval by the Town
of Seabrook Island.
8. Admit that the document attﬁched hereto as Exhibit “A” is recorded in Book EF at Page
883 in the Office of the Register of Mesne Conveyance for Charleston County South Carolina.
9. Admit that the document attached hereto as Exhibit “A” showé Lot 23 Block 32 TMS No.

147-03-00-113 Richard & Eugenia Ralph.
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10.  Admit that the document attached hereto as Exhibit “A” shows that the Existing 20’

Drainage Easement was abandoned.

BUIST, BYARS, & TAYLOR, LLC

By: WZ—E {
gansy. L2 2012 G. Hamlin O’Kelley, Il

v . S.C. Bar No. 15491
Maria E. Kiehling
S.C. Bar No. 76799
652 Coleman Blvd., Suite 200
Mt. Pleasant, SC 29464
(843) 856-4488 -
hamlin.okelley@buistbyars.com
maria.kiehling@buistbyars.com

Mt. Pleasant, South Carolina

ROA 228



CERTIFICATE OF MAILING

The undersigned hereby certifies that on_ Quue/ Z°% 2012, a copy of the foregoing
was placed in an envelope with first-class postage pre-ghid, and mailed to: '

G. Dana Sinkler, Bsq. Eugene H. Matthews, Esq.

Warren & Sinkler, LLP Richardson Plowden Robinson, P.A.
171 Church Street ‘ P.O. Drawer 7788 '
Charleston, SC 29402 " Columbia, SC 29202

Wﬂk
/ L

" G. Hamlin O’Kelley, I 0
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Exhibit “B”
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

RICHARD RALPH AND EUGENIA
RALPH,

Plaintiffs,
Vs,

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Defendants.

IN THE COURT OF COMMON PLEAS
CASE NO. 2011-CP-10-7066

PLAINTIFFS' ANSWERS TO
DEFENDANTS’ FIRST REQUESTS
FOR ADMISSION

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

" Third-Party Plaintiffs,
vs.

SEABROOK ISLAND PROPERTY
OWNERS ASSOCIATION,

Third-Party Defendant,

N et St Nt S Saat? S S et st v St T el et el i "N st S st "t “wap?” e st Nyt S

The Plaintiffs, through counsel, answers the First Requests for Admission to the

Plaintiffs pursuant to SCRCP 33,

1. Admit that the letter attached hereto as Exhibit *A" is a true and accurate -

dated September 9, 2002.

“copy of correspondence transmitted to Mr, Randy Pierce at Seabrook Island Town Hall

ANSWER: The Defendants admit the genuineness of the letter attached as

Exhiblt “A”, but deny that they were privy to or had any knowledge of the events described

therein.
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2, Admit that the letter attached hereto as Exhibit “A” is from Carroll Gantz and
references Lot 22, Block 32, 3061 Baywood Drive, Seabrook Isfand, SC.

ANSWER: The Defendants admit that the letter attached hereto as Exhibit “A”
appears to be from Carroll Gantz and references Lot 22, Block 32, 3061 Baywood Drive,
Seabrook Island, SC, but they deny that they were privy to or had any knowledge of the
events described herein.

3. Admit that the letter attached hereto as Exhlbnl “A” contains the following

language “On March 20, 2002, Mr. Wells noﬁﬁed me that the POA Roads and storm

drainage Committee met on March 18, and agreed there was no further need for the
subject easement.” '

ANSWER: The Defendants admit that the lstter attached hersto as Exhibit “A”
contains the quoted language, but deny that they were per to or had any knowledge of
the events described therein and further deny such language had the iegai effect or
eviscerating their rights to the drainage easement and “no btﬁld" zone.

4, Admit that the letter attached hereto as Exhibit “A” is signed by both Cattoll

Gantz and the Seabrook Island Property Owners Assoclation.

ANSWER: The Defendants admit that the letter attached as Exhibit “A” appears

to bear thé signatures of Carroll Gantz and someone designated as an officer on behalf of
the POA, but deny that they were privy to or had any knowledge of the events described
therein and further deny that any action taken by the POA officer had the legal effect of

evisceraiing their Hghts to the drainage easement and “no build” zone.
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5. Admit that between the signatures of Carroll Gantz and the Seabrook Island
Property Owners Associatlon officer, the letter attached hereto as Exhiblt “A” contains the
following Ianguagé “Authorization by POA that the proposed changes of removal of
drainage easement and “no build zone" on the subject lot have been reviewed and
approved.

ANSWER: The Defendants admit that the quoted language appears in the letter
altached as Exhibit “A”, but deny that such action by the POA had any affect on their rights
to the drainage easement and “no bulld” zone,

3. Admit that there Is a Town of Seabrook Island Zoning Permit Application

attached as part of Exhibit “A” hereto seeking a record a plat for 3061 Baywood Drive, Lot
22, Block 32, Seabrook Island.

ANSWER: The Defendants admit the genuineness of the document desciibed In
Request to Admit Number 3, but deny that it had any legal affect on thelr rights to the
drainage easement and “no build” zone.

4, Admit that the plat attached hereto as Exhibit ‘B is a tl’!JG and accurate copy
of a “Plat Showing Abandonment of Existing 20’ Drainage Easement, lot 22, Block 32
Town of Seabrook Isl.and, Charleston Couniy. South Carolina.”

ANSWER: The Defendants admit the genuineness of the Plat attached as
Exhibit “B” and that it contains the language quoted in Request to Admit Number 4, but
deny that the Plat had any legal effect on their rights to the drainage easement and “no

bulld® zone.
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5. Admit that the plat attached hereto as Exhibit “B" is dated January 17, 2001.

ANSWER: Admitted.

6. Admit that the plat attached hereto as Exhibit “B" was by Forsberg
Engineering and Surveying, inc.

ANSWER: Admitted.

7. Admit that the plat attached herelo as Exhibit “B” was recorded [n plat Book
EF at Page 883 in the Office of the RMC for Charleston County on September 11, 2002

ANSWER: Even with the aid of a magnifying glass, the recording information is
not legible and Defendants cannot admit or deny the same.

8.~ Admit that the plat attached hereto as Exhibit “B” shows “Current “No Build
Area” To Be Abéndoned".

ANSWER:  Admitted.

9. Admit that the plat attached hereto as Exhibit “B” shows “Existing 20’
Drainage Easement to Be Abandoned”. |

ANSWER:  Admitted.

10.  Admit that the deed attached hereto as Exhibit “C" is a true and accurate
copy of the deed from Carroll M, Gantz and Lorraine D. Gantz to Paul Dennis McLaughlin
and Susan Rode McLaughlin.

ANSWER: Admitted.

11.  Admit that the deed attached hereto as Exhibit “C” transferred the real
property known as Lot 22, Block 32, Seabrook Island to Paul Dennis McLaughiin and

Susan Rode McLaughli.n.

T R N LIy R NN o P
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ANSWER: Admitted.

12.  Admit that the deed attached hereto as Exhibit “C” makes reference to a ten
(10") foot easement for drainage as shown on a plét made by Forsberg Engineering and
Surveying, Inc., dated January 17, 2001, record September 11, 202, in Plat Book EF at
Page 883, ,

ANSWER: Admitted, but in the paragraph before the one referanced in Request
to Admit Number 12, it is provided that “the conveyancs Is subject to any and all
“Easements® of record affacting sald property” and the drainage easemerit and “no build”
zone Is and was still an easement of recc;rd affecting said propetty. .

h1 3. Admit that the deed attached hereto as Exhiblt “C” was recorded on October
8, 2002, in Book L421 at Page 820 in the Office of the RMC for Charleston County.

ANSWER:  Admitted.

14.  Admit that the Order attached here to as Exhibit “D” is a true accurate copy
of a Form 4 Order entered case of Seabrook Island Property Owners Association v. Paul
Dennis McLaughlin, Case No. 2008-CP-10-6975.

ANSWER: Admitted, but denies that the Plaintiffs were privy to or had any
knowledge of the suit until well after their institution of the within action.

16.  Admit that the Order attached hereto as Exhibit "D” was filed was signed by
the honorable J.C. Nicholson on January 7, 2011.

ANSWER: Admitted.

16. Admit thaF the Order attached hereto as Exhibit “D” was filad January 7,

2011.
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ANSWER: Admitted.

17. Admit that the Withdrawal of Motion for Temporary Restraining Order
attached hereto as Exhibit “D” was filed on December 11, 2008.

ANSWER:  Admitted.

18. Admit that the Withdrawal of Motion for Temporary Restraining Order
attached hereto as Exhiblit "D” was entered in the case of Seabrook Island Property
Owners Assoclation v. Paul Dennis McLaughlin, Case No. 2008-CP-10-6975.

ANSWER:  Admited. |

19.  Admit that the document attached hereto as Exhibit “E" is a true and
accurate copy of the minutes of the Seabrook island Property Owners Association.‘

ANSWER: Denied. Admitted that Exhibit “E” appears to have been taken “from
minutes” of the SIPOA Board Members present at the meeting and not from a meeting of
the Seabrook Island Property Owners Association. Admit the quoted portion, but Exhibit
‘B’ contains other language as well. '

20.  Admit that the document attached hereto as Exhibit "E" states “Mr. Muenow
made a motion fo give the easement back to the property owner with the understanding
that the property owner pay all cost necessary to remove the easement. Mr. Glardino
seconded. The motion passed by unanimous vote.”

ANSWER: Admitted, butithere is additional tanguage in Exhibit “E",

21. Admit that the document attached hereto as Exhibit “F" is a ttue and

accurate copy of cotrespondence from Coy Foster to Paul and Susan McLaughlin.
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ANSWER: The Defendants admit the genulneness of the lettar, but deny that
they were privy to or had any knowledge of the letter or its contents. -

22,  Admit that the document attached hereto as Exhibit “F" is dated August 18,
2006. |

ANSWER:  Admitted.

23.  Admit that the document attached hereto as Exhibit “F" states as follows:

1. Owners is to assume all responsibility for the underground ‘
drainage line at the 20' drainage easement/driveway.

2. Owner Is to assume all responsibility for the abandoned
drainage easement that may contain a pipe.

3. Property lines must be located prior to any grading because of
the Right-of-Way for the SIPOA 20’ drainage easement.

.ANSWER: admitted.

24, Admit that the Seabrook Island Property Owners Association, Inc.,
abandoned the 20 dréinage easement and “NO BUILD AREA" by plat, by intent and by
vote,

ANSWER: Denled. Admitted that members present at a meeting or the Board of
SIPOA purported to abandon drainage easement and “NO BUILD AREA”, but denied that
their action affected the vested rights of the property owners who were expressly deeded
the fee simple title fo the drainage easement and “NO BUILD AREA”.

25,  Admit that the Plaintifis knew of the abandonment of the 20' drainage
easement and “NO BUILD AREA" at the time the Defendants were building thelr residence

on Seabrook Island.

"ANSWER: Denied.
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26.  Admit that the Plaintiff filed this lawsuit on September 30, 2011.

ANSWER: Admitted.

WARREN & SINKLER, L.L.P,

Post Office Box 1254
Chatleston, SC 29402

(843) 577-0660

~——

Nz
DANA SINKLER

G.
'Anomey for Plaintiffs

Charleston, South Carolina

-August 19, 2013
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

RICHARD RALPH AND EUGENIA
RALPH, '

Plaintiffs,
vS.

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Defendants.

PAUL DENNIS MCLAUGHLIN AND
SUSAN RODE MCLAUGHLIN,

Third-Party Plaintiffs,

SEABROOK ISLAND PROPERTY
OWNERS ASSOCIATION,

Third-Party Defendant.

MOTIONS FOR SUMMARY

IN THE COURT OF COMMON PLEAS

CIVIL ACTION NO. 2015-CP-10-3550

MEMORANDUM IN SUPPORT OF
PLAINTIFFS’ MOTION FOR PARTIAL

SUMMARY JUDGMENT AND
IN OPPOSITION TO DEFENDANTS’

2P

Plaintiffs Richard and Eugenia Ralph (“Plaintiffs”) hereby request that the Court grant their

Motion for Partial Summary Judgment and respond to Defendants’ and Third-Party Defendant’s

Motions for Summary Judgment. The Plaintiffs did not have actual or constructive notice of, nor

are they bound by, the abandonment of the drainage easement and “No Build Area” by a Board of

the Seabrook Island Property Owners Association (the “SIPOA”). The drainage easement and No

Build Area, as depicted on the plat referenced in the deed by which Plaintiffs took possession of

their property, remain enforceable. The Defendants’ destruction of the drainage easement and

construction of their house in the No-Build Area amounted to an act of continuing trespass and

damage to the real property of the Plaintiffs.

ROA 241



1. The Purported Abandonment of the Drainage Easement and No Build Area ﬁid Not
Give Rise to a Cause of Action.

In South Carolina, the statute of limitations for trespass or damage to real property is three
years from when a person knew or by the exercise of reasonable diligence should have known that
he or she had a cause of action. See S.C. Code Ann. §§ 15-3-530(3). It is obvious that a cause of
action must actually exist before the limitations period begins to accrue. The Plaintiffs had no
cause of action against the Defendants upon recordation of the SIPOA’s purported abandonment.

As set forth in the Plaintiffs’ Motion for Summary Judgment, the original developer of the
subject lots conveyed the lots subject to the Plat of E.M. Seabrook dated September 6, 1984 and

recorded in the Charleston County RMC/ROD Office in Plat Book BD, page 23 and the revised
plat dated May 8, 1987 and recorded in the Charleston County RMC/ROD Office in Plat Book
BN, page 49. These plats established a plan for a 20’ drainage easement and No Build Area. These
plats are referenced in the subsequent deeds in the Plaintiffs’ chain of title, as evidenced by the
deed to the Plaintiffs recorded in the Charleston Couﬁty RMC/ROD Office on April 10, 1997 and
indexed in Book K282, Page 846. It is uncontroverted that the drainage easement and No Build
Area is therefore an appurtenant easement beﬁcﬁtting the Plaintiffs as of the date on which they
acquired ownership of Lot 23. There is an established principle of South Carolina law:

. The Florenza Company by.subdividing and platting this property into lots and

streets and selling and conveying lots with reference to the plat, thereby manifested

an intent to dedicate said streets to the use of the public, and is estopped to deny the

rights of such purchasers and those claiming under them, to an easement in all the

streets represented and as represented on the plat. Such purchasers acquired every

easement, privilege and advantage which the plat represented as belonging to

them. A '

Corbin v. Cherokee Realty Co., 229 S.C. 16, 24, 91 S.E.2d 542, 546 (1956); see also Blue Ridge
Realty Co. v. Williamson, 27 S.C. 112 at 121, 145 S.E.2d 922 (1965) (“Where lots in a subdivision

are sold by reference to a map or plat upon which roads are shown which are or become public

2
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highways, the private easement which arises upon such a sale survives the vacation, abandonment,
or closing of the road or highway by th; public.”) (emphasis added).

The Defendants contend that the purported abandonment recorded by the SIPOA in 2001'
— four years after thel’ Plaintiffs’ acquired Lot 23 and the appurtenant drainage and No Build Area
eésements running with title to that Lot — comr'nencedv the running of the statute of limitations for
Plaintiff’s claim. This contention is absurd. A third party can no more abandon an appurtenant
easement than it can sell real property belonging t6 another entity. The purported abandonment
dici not in any way impact the enforceability of Plaintiffs’ drainage and No Build Area easements,
and there was no cause of action to assert. Therefore, Defendants’ Motion for Summary Judgment
must be denied.

- 2.. The Plaintiffs’ Cauée of Action for Trespass to Real Property did not Accrue Until
the Defendants Actually Encroached Upon and Destroyed the Drainage Easement |
and No Build Area.

Even assuming for the sake of argument that the 'purported 2001 abandonment of the
drajnage and No Build Area easements, or the 2008 lawsuit filed by the SIPOA to which the
Plaintiffs wére not made a party, triggered a caﬁse of action for the Plaintiffs, the Plaintiﬁ's were
not chargéd with knowledge of the cause of action. | |

In South Carolina, the “discovery rule” tolls the statute of linﬁtations until a person knows,
or by the exercise of reasonable diligence should know, that he has a cause of action. S.C. Code
Ann. §15-3-535; Barr v. City of Rock Hill, 330 S.C. 640, 645 (S.C.Ct.App. 1958). Per the discovery
rule, the statute runs from the date that the injury resulﬁng from the wrongful conduct.either is
discovered or may be discovered by the exercise of reasonable diligence. Republic Contr. Corp. v.

S.C. Department of Highways and Pub. Transp., 332 8.C. 197, 207 (S.C.Ct.App. 1998). The

exercise of reasonable diligence means simply that an injured party must act with the same
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promptness where the facts and circumstances of an injury would put a person of common
knowledge and experience on notice that some right of his has been involved or that some claim
against another party might exist. /d. at 207.

The Defendants assert that the purported 2001 abandonment and 2008 lawsuit served as
actual notice to the public and the Plaintiffs that there may be a cause of action. This contention
hardly warrants a response. There is absolutely no evidence in the record that the SIPOA provided
notice of the purported abandonment or the 2008 lawsuit to the Plaintiffs or any other property
owners impacted by the easements. Property owners are niot charged with a constant duty to make
themselves aware of documents filed in the RMC/ROD Office or the Clerk of Court’s Office. To
suggest otherwise would require property owners to conduct a title search on their own property
every three years. Stated differently, any person could simply record an abandonment of Aan
easement that does not benefit them and then wait for the statute of limitations to run. This is not
a scenario contemplated in the South Carolina Code‘ and is certainly not an example of the
“reasonable diligence” expected of a property owner.

The Plaintiffs became aware.of Defendants’ trespass when there were actual physical signs
of the destruction of the drainage and No Build Area easements. Plaintiffs then brought this
lawsuit w1th1n three years of observing the easement destruction. As such, the period of limitations
did not run, and the Defendants’ motions must be denied.

3. The PlaintifTs are entitled to Judgment as a matter of law as to thelr claims of Damage
to Real Property and Continuing Trespass.

The Defendants have not denied, and there is no genuine; question of material fact as to
whether the Defendants destroyed the drainage pipe in the easement leading to the Plaintiffs’
property and then built their dwelling on the No Build Area. As set forth in Plaintiffs’ Complaint,

Motion for Partial Summary Judgement, and in the Supporting Affidavit of J. Howard Yates, Jr.,
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Esq., by virtue of the conveyance of each lot subject to the 20’ easement and No Build Area for
the common use or benefit of each lot owner, as a matter of law a servitude was created as to each
lot restricting the use of the lan;} to that purpose. Restatement of Law- Property Restatement
(Third) of Property, Chapter 2. Creation of Servitudes (attached hereto as Exhibit A). Thus, such
destruction of the drainage easément and encroachment on the No Build Area by the Defendants
amounts to an unauthorized act of continuing trespass, and the Plaintiffs are entitled to Judgement
as a Matter of Law.

For the reasons set forl;h above, the Plaintiffs hereby request this Honorable Court to Grant .
their Motion for Partial Summaa;y and hold that the Defendants are liable for such damages cauéed
to Plaintiffs’ property by Defendants’ actions. The Plaintiffs further request that this Court deny

the Defendants’ Motions for Summary Judgment.

G. Dana S%ie‘r/

Attorney for Plaintiffs

2180 Rosebank Plantation Road
Wadmalaw Island, SC 29487
(843) 224-1758

Charlestoﬁ, South Carolina

May 3 ,2016
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Restatement (Third) of Property (Servitudes) § 2.14 (2000)

3

Restatement of the Law — Property
Restatement (Third) of Property: Servitudes
Current through April 2012

Copyright © 2000-2012 by the American Law Institute

Chapter 2. Creation Of Servitudes
§ 2.14 Servitudes Implied From General Plan

Link to Case Citations

Unless.the facts or circumstances indicate a contrary intent, conveyance of land
pursuant to a general plan of development implies the creation of servitudes as follows:

(1) ‘Implied Benefits: Each lot included within the general plan is the implied beneficiary
of all express and implied servitudes impased to carry out the general plan.

(2) Implied Burdens:

(a) Language of condition that creates a restriction or other obligation, in order
to implement the general plan, creates an implied servitude imposing the same
restriction or other obligation.

(b) A conveyance by a developer that imposes a servitude on the land conveyed
to implement a general plan creates an implied reciprocal servitude burdening all
the developer's remaining land included in the general plan, if injustice can be
avoided only by implying the reciprocal servitude.

Cross-References:

Section 1.7, General Plan Development Defined; § 1.8, Common-Interest Community Defined; § 2.1
Creation of a Servitude; § 2.5, Estates or Servitudes Burdened and Benefited by a Servitude; §
2.6, Creation of Benefits in Gross and Third-Party Beneficiaries; § 2.9, Exception to Statute of
Frauds; § 2,10, Servitudes Created by Estoppel; Chapter 6, Common-Interest Communities; §
7.10, Modification and Termination of a Servitude Because of Changed Conditions; § 8.1, Right to
Enforce a Servitude; § 8.3, Availability and Selection of Remedies for Enforcement of Servitudes ;

- 8§ 8.4, Remedy for Condition Broken by Violation of General-Plan Restrictions.

’

Comment: .
a. Rationale. Land developers In the 20th century have increasingly used private land-use controls to

+ enhance the marketabllity of projects by establishing a particular character for the development. The.

practice, which began with relatively simple building and use restrictions in residential subdivisions,
has spread to a wide variety of common-interest developments that include design controls, property
owners' associations, or other community-governance structures, and assessments for maintenance
of community facilities and provision of services. Developers of commercial and mixed-use projects
also rely extensively on private land-use controls and other servitudes to package and market thelr
developments. Developments that utilize land-use controls and other servitudes to establish and
maintain a particular character for the development are described as developments according to a_
general plan.

A common feature of all these modern land developments is thelr use of reciprocal servitudes to

https://web2.westlaw.com/result/documenttext.aspx?mt=Westlaw&db=REST-PROP&eq=... 9/24/2012
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establish the desired character and governance of the project and to assure Its continuance. Even
when a property owners' association, or other body, is assigned primary responsibility for enforcing
the servitudes undergirding the project, the lot owners are given the ultimate right to require
continued adherence by the other lot owners to the general plan. In modern practice, the developer
normally files a declaration that sets forth the servitudes that will be imposed to implement the
general plan. That declaration normally includes a description of the land covered by the plan, a
description of the servitudes binding each lot, and a statement that the servitudes run with the land
and run to the benefit of every lot in the plan. The declaration becomes effective to create the
reciprocal servitudes for the entire development when the first lot is conveyed subject to its terms.
See § 2.1, Comment c. This practice has become so common that it Jjustifies the assumption that the
developer and the purchasers of land conveyed pursuant to a general plan of development intended
to include the usual reciprocal servitudes necessary to carry out the plan. Under the rules stated in
this section, the reciprocal servitudes may be implied if they have not been expressly created.

b. Historical note: uses of the general-plan doctrine. The general-plan doctrine, under which
reclprocal servitudes may be implied to effectuate the parties' intent to establish a plan of land-use
controls for a real-estate development, originated as a method of circumventing the limitations on
.Creating servitude benefits in third parties. Early developers of residential subdivisions often relied on
land-use restrictions in the deeds to individual lots, rather than using a declaration of restrictions
applicabie to the entire subdivision. The deeds usually stated restrictions without stating that the _
benefit of the restrictions ran to other lots in the subdivision. Although courts.were willing to infer that
the developer and the developer's remalning land were the intended beneficiaries of the servitude,
benefits to lots previously sold by the developer could not be implied because they were owned by
strangers. Even if the deed stated expressly that the restrictions were for the benefit of ail other lots
in the subdivision, the old rule prohibiting creation of servitudes for the benefit of strangers would
have made the attempt ineffective as to lots previously sold. :

Courts solved the problem of permitting all subdivision lot owners to hold the benefit of the servitudes
imposed on all other lots:in the subdivision by the general-plan doctrine. Under the general-plan
doctrine, all lots developed according to a general plan were entitled to the benefit of the servitudes
imposed on all the other lots in the plan, regardless of the order in which they were conveyed by the
developer. Mechanically, the result was reached by holding that, on conveyance of the first lot subject
to restrictions, the developer imposed an implied reciprocal servitude on the remainder of the lots for
the benefit of the first lot. Thus, the owner of the first lot held the benefit of a servitude that
permitted him to enforce the restrictions against all the other lots. The same theory operated to give
each subsequent purchaser rights against all those who purchased later than they did.

The result of using the general-plan doctrine in this fashion was to create additional servitude benefits
by implication. In effect, it permitted the lot owners to enforce servitudes that were expressly
imposed on other lots in the same subdivision. Used for this purpose, the doctrine facilitated
effectuation of the parties' intent to create a viable method of maintaining the restricted character of
a residential subdivision. Modern acceptance of the third-party-beneficiary doctrine has rendered the
general-plan doctrine unnecessary for the express creation of servitude benefits in all lots Included in
a general plan of development. See § 2.6. However, It remains useful in cases where the developer
neglects to include an express statement in the declaration, or deeds, that the other lot owners are
Intended beneficiaries. Where there is a general plan, it is implied that all the other lot owners are
intended beneficlaries, unless the facts or circumstances indicate a contrary intent. This rule is set
forth In subsection (1) of this section.

Although the general-plan doctrine was originally developed to facilitate the creation of servitude
benefits, the mechanics of the doctrine involved the creation of an implied servitude burden. Courts
-began to use this aspect of the doctrine to solve the problems presented in two other kinds of cases.
When developers rely on inclusion of servitudes in the individual deeds, rather than recording a
declaration applicable to the entire subdivision, they may attempt to convey a few lots for purposes
different from those authorized by the plan, or to change the character of the development midstream
to adapt to changing market conditions. If a court finds that the developer has marketed the project
as a development pursuant to a general plan, the implied reciprocal servitude prevents the developer
from conveying lots free of the restrictions imposed on the earlier purchasers, and from developing _

https://web2.westlaw.com/result/documenttext.aspx?mt=Westlaw&db=REST—PROP&eq=. . 9/24/2012
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the remaining lots in ways that would violate those restrictions.

The other cases In which courts have used the implied reciprocal servitude to burden otherwise
unrestricted land involve situations in which the developer Included restrictions in most of the original
deeds, but apparently conveyed some lots without restrictions. After the lots have passed beyond the
developer's control, the owner of an unrestricted lot attempts to use the lot for a purpose prohibited
to the other lot owners, If the court finds that there was a general plan, and that the lots in question
were intended to be subject to the same restrictions as the others, and that the owner of the
unrestricted lot purchased with notice of the existence of the general plan, the implied reciprocal
servitude will prevent uses of the lot that are not permitted to the others. This application of the
general-plan doctrine, sometimes called the doctrine of Sanborn v. McLean, FN1 should be relatively
rare because of the difficulties involved in establishing that the unrestricted lot should have been
restricted according to the plan, and that the owner took with notice of the plan. The advent of near
universal zoning In urban and suburban areas has substantially lessened the importance of the
doctrine of Sanborn v. McLean, which was decided In 1925, the year before Village of Euclid v. Ambler
Realty Co. EN2 established the constitutionality of comprehensive zoning ordinances.

c. Historical note: use of conditions to create land-use restrictions. Conditions creating defeasible fees
were widely used to create private land-use controls in the first half of the 20th century for reasons
described in Comment e to § 2.2. The developer conveyed to the purchaser a fee simple subject to a
condition subsequent, reserving a right to re-enter and terminate the estate granted if the land was
used for a purpose violating the restriction. In occaslonal variations, developers used a fee simple
determinable with a possibility of reverter on use for a prohibited purpose, or they created
enforcement rights in third parties by creating executory interests. The defeasible fees are not very
satisfactory vehlcles for imposing subdivision land-use controls, and were displaced by servitudes as
soon as the doctrinal difficulties abated. For reasons explained in Comment e to § 2.2, courts modern
give effect to the intent of the parties who used conditions to create land-use controls, either by
construing the language to create a covenant, or by finding that the conveyance also creates
servitudes by implication. When conveyances pursuant to a general plan of development use
language of condition to impose restrictions or other obligations in order to implement the genera!
plan, under the rule stated In subsection (2)(a) of this section, a servitude imposing the same
restriction on the land for the benefit of all other lots in the general plan will be implied.

Illustration:
1. The original deeds to lots in Black Acres, a 120-lot residential subdivision, stated that the
conveyances were made on condition that the land not be used for other than residential purposes
and that, on violation of the condition, the grantor had the right to re-enter and terminate the
estate granted. The deeds created implied servitudes restricting use of the land to residential
purposes for the benefit of all lots in the subdivision.

d. Relation to Statute of Frauds: difference between implying servitudes under subsections (1) and
(2)(a) and under subsection (2)(b). Establishment of servitude benefits by implication does not
contravene the Statute of Frauds, which does not require that the benefited estate be identified in
writing. It is sufficient if the facts or circumstances of the transaction clearly identify the benefited
estate. See § 2.7, Comment f. By contrast, the implication of servitude burdens directly contravenes
the Statute of Frauds, which requires that the nature and essential terms of the servitude appear in
writing, Benefits will be implied under the rule stated in subsection (1) if the general plan Is
established. Burdens will be implied under the rule stated In subsection (2)(b), however, only if, in
addition to the general plan, it is established that injustice can be avoided only by establishment of
the servitude. This Is the same standard as that required to establish an exception to the Statute of
Frauds under § 2.9 and a servitude by estoppel under § 2.10.

" Implication of a servitude under subsection (2)(a) is subjected to the lesser standard of subsection

(1), rather than the injustice standard of subsection (2)(b), because the circumstances giving rise to
the implication of a servitude under subsection (2)(a) clearly establish that the parties intended to
burden the land with a restriction. Like the cases covered by subsection (1), the impact of the '
permitted implication is to grant additional parties the right to enforce the restrictions. Unlike the
cases covered by subsection (2)(b), the result is not to create restrictions where the parties may not
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have intended any.

e. Effect of servitude implied under subsection (2)(b)-successors without notice. Even though justice
may require implication of a reciprocal servitude burdening the developer's remaining land under
subsection (2)(b), the implled servitude may not be enforceable against successors without notice,
See § 7,14, Extinguishment of Servitude Benefits Under Recording Act.

f. General plan. The determination whether the conveyance of land was pursuant to a general plan of
development is critical to implication of servitudes under the rules stated in this section. Existence of
a general plan is a question of fact to be determined from the circumstances. In most cases, the
existence of the general plan is clear. If land Is subdivided according to a recorded plat and servitudes
are imposed on each lot, whether by declaration, restrictions in the plat, or substantially similar
restrictions in each deed, the conclusion that the development occurred pursuant to a general plan is
easily reached. The difficult cases Involve subdivisions without a recorded plat, or without
substantially uniform deed restrictions.

In difficult cases, resolution of the question whether development occurred pursuant to a general plan
may depend on the question whether the court is asked to imply a reciprocal servitude under
subsection (1), (2)(a), or (2)(b). When the court is asked to imply a servitude under subsection (1) or
subsection (2)(a), the creation of the restriction, or other servitude, has already been established.
The only question Is whether the benefit runs to the neighbors. When the court is asked to imply a
servitude under subsection (2)(b), however, the creation of the restriction, or other servitude, Is in
question. Since the consequences of finding a general plan under subsections (1) and (2)(a) are not
as severe, the standard of proof required to establish a general plan may be somewhat less strict
than under subsection (2)(b).

In the cases covered by the rule stated in subsection (2)(b), however, the question is whether a
servitude should be established burdening land when there is not only no written instrument
burdening that-land with a servitude, but Is not even an oral promise to burden it, or any express
representation that it will be burdened with a servitude, If the existence of a general plan is
established, the reciprocal servitude burdening all the land included in the plan area will be implied on
the basis of implied representations by the developer. Since the consequences of finding the general
plan will undercut the policies underlying the Statute of Frauds, and significantly reduce the value of
the land in relation to its unrestricted state, clear and convincing evidence of the existence of the
general plan is required to imply a reciprocal servitude under subsection (2)(b).

Representations by the developer normally provide the basis for finding that land was conveyed
pursuant to a general plan of development. The representations may take the form of direct -
expressions that the project is a planned development, a restricted community, a quality residential
subdlvision, or the like. Representations may be found In advertisements, brochures, or statements
made by sales personnel. Indirect representations may be found in maps, or pictures displayed to
‘prospective purchasers. Representations may also be found in the language or nature of the
servitudes imposed on the lots conveyed.

The existence of a general plan may be inferred from the inclusion of simifar restrictions In the deeds
from a common grantor, even when the restrictions were omitted from a few of the original deeds.
The inference Is strengthened by the fact that all the original buildings in the tract, Including those on
apparently unrestricted lots, conformed to the restrictions included in most of the deeds. The
inference of a general plan from these facts, without any evidence of other representations by the
common grantor, is probably justified when the question is whether the neighbors can enforce
restrictions against the lots whose deeds did include a restriction, but would only rarely be justified
when the neighbors seek to enforce restrictions against the owner of a lot whose original deed did not
include a restriction.

Factors that tend to show that express servitudes were not imposed pursuant to a general plan are
the absence of any plat or map of the area, substantial differences in restrictions included in deeds

from the common grantor, and omission of restrictions from deeds in extensive areas of the claimed
general plan. Retention by the developer of power to consent to variations from restrictions or to

https://web2.westlaw.com/result/documenttext.aspx?mt=Westlaw&db=REST-PROP&eq=... 9/24/2012

ROA 249



REST 3d PROP-SERYV § 2.14 Page 5 of 21

exempt particular lots from restrictions does not, alone, negate the existence of a general plan. To
the extent that the power is exercised with respect to any particular lot, however, that lot may be
freed from implied reciprocal servitudes. '

INustrations:
2. D, the owner and developer of Black Acres Subdivision, recorded a declaration of protective
covenants that imposed building restrictions on all lots in Black Acres. D subsequently conveyed
all lots In Black Acres subject to the deciaration. The declaration states that all covenants run with
the land, and that each lot shall have the right to enforce the restrictions against every other lot.
Black Acres was developed according to a general plan.
3. D developed Green Acres as a residential subdivision with detached single-family dwellings. The
subdivision plat contalned no restrictions and no declaration was filed. The initial deed to each lot
in Green Acres states that no structure other than one detached single-family dwelling shall be
placed on the fot, and that the restriction Is a covenant running with the land. The conclusion is
Justified that Green Acres was developed according to a general plan.
4. D subdivided a tract of land into 24 lots, and then conveyed six lots by deeds that included
covenants requiring the grantees and their successors to contribute one twenty-fourth each to the
expenses of maintaining the roads in the subdivision. The conclusion Is justified that the six lots
were conveyed pursuant to a general plan of development. .
5. D subdivided a tract of land into 200 lots. Restrictions limiting use of the lots to residential
purposes were included In deeds to 150 of the 200 lots. The original deeds to 50 lots, scattered
randomly throughout the subdivislon, contained no restrictions. In the absence of other evidence
that the unrestricted lots were intended to be burdened by the restrictions, the conclusion wouid

~ be justified that a general plan existed for the purpose of implying that all of the lots in the

subdivision were Iintended beneficiaries of the restrictions expressly imposed on the 150 lots, but
it would not be justified for the purpose of implying reciprocal servitudes burdening the 50 lots
‘whose deeds included no restrictions.
6. G owned a large tract of rural land. Over a period of 20 years, G conveyed five small parcels to
others. The deed to one parcel prohibited location of any mobile home on the lot. The deed to
another prohibited subdivision of the parcel. The deed to a third provided that it should be used ‘
for residential purposes only. The deeds to the last two parcels contained no restrictions. The
conclusion is justified that the five lots were not conveyed pursuant to a general plan of
development. .

g. Land included in general plan. The usual case in which a general plan is found involves a platted
subdivision. However, land may be subject to a general plan of development even though it has not
been formally subdivided or platted. The extent of the land included In the general plan is a question
of fact. In the absence of other evidence, the inference is normally justified that all of the land within

a platted subdivision Is subject to the general plan, and that land outside the subdivision is not
included.

When a tract of land is to be developed over a period of time, the development normaily proceeds in
phases so that no more land is restricted to a particular type of development than current economic
forecasts justify. When a tract is developed In phases, with separate units or subdivisions, the
imposition of servitudes in one phase should not give rise to the implication of reciprocal servitudes
burdening the remaining units or subdivisions, unless the developer clearly represented to purchasers
that the remaining units would be subject to the same restrictions as the earlier ones, under
circumstances that would justify enforcement of an express oral promise to impose restrictions on the
remaining land under § 2.9.

Illustrations:
7. D subdivided a tract of land into 24 lots, and then conveyed six lots by deeds that included
covenants requiring the grantees and their successors to contribute one twenty-fourth each to the
expenses of maintaining the roads in the subdivision. The conclusion Is justified that all 24 lots are"
included in the general plan.
8. D subdivided a tract of land into 200 lots. Restrictions limiting use of the lots to residential
purposes were included In deeds to 150 of the 200 lots. The original deeds to the other 50 lots
contained no restrictions. The 50 unrestricted lots fronted on a major arterlal bounding the
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subdivision. The 150 restricted lots were interlor lots in the subdivision. The conclusion would be
Justified that a general plan existed as to the 150 lots, restricting them to residential uses, but
that the 50 unrestricted lots were not included in the pian.

9. D subdivided a 10-acre parcel adjoining his farm, and canveyed the lots subject to restrictions
requiring that they be used for residential purposes and prohibiting location of mobile homes on
the lots. The conclusion would be justified that the subdivided lots were conveyed pursuant to a
general plan, but that D's farm was not included in the plan. .

10. D subdivided a 40-acre tract and filed a subdivision plat showing 100 lots. The recorded piat
map contained a list of restrictions imposing set-back requirements and height limits, and
prohibiting construction of structures other than single-family residences. D conveyed the lots by
reference to the plat. The conclusion is justified that there is a general plan which Includes all 100
lots.

11. D developed a large tract of land into subdivisions A, B, and C. For each subdivision D filed a
separate plat and declaration of covenants restricting use to detached single-family dwellings.
Each declaration states that the burden of the covenants runs with the land for the benefit of all
lots within the particular subdivision. The conclusion is justified that subdivisions A, B, and C are
not part of one general plan, but the lots included in each subdivision are part of separate general
plans.

h. Subsection (1): each lot is the implied beneficiary of servitudes imposed on other lots. Purchasers
of lots developed according to a general plan usually have the strongest interest in maintaining the
plan's viabliity. Before the development is complete, their interests may coincide with that of the
developer, but after the development is completed, their interests in maintaining the plan are usually
far stronger. If the lot owners do not have the right to enforce the servitudes, individually and
through their property owners' association, they may lose part or all of the value of their investment
made on the basis that the general plan will be maintained. ' ’

Because of the importance of the interests of the lot owners, and the almost universal practice of
granting reciprocal enforcement rights to purchasers in subdivisions and other general-pian
developments, the inference that the lot owners are intended beneficiaries of the servitudes imposed
to carry out the general plan is justified unless the facts or circumstances clearly indicate a contrary
intent. The cautionary concerns appropriate in determining whether benefits should be implied in third
parties absent a general plan, see Comments ¢ and g to § 2.11, do not apply in determining whether
a benefit should be implled pursuant to the general pian. A developer who intends to withhold
enforcement rights from the purchasers should do so explicitly in @ manner calculated to bring this
departure from the norm to the attention of purchasers. : S

Retention of enforcement rights by the developer, whether in the form of a right of entry, power of
termination, or otherwise, does not negate the intent to create benefits in all the lot owners included
in the general plan. The enforcement rights are presumed to be concurrent and supplementary. Nor

. does retention of a power by the developer to vary or waive the servitudes imposed negate the
existence of enforcement rights in the lot owners. Older cases holding that retention of such powers-
negates the existence of a general plan were decided when the use of general-development plans was
less common, and the plans were less complex. Today, developers seek to retain flexibility through
the retention of such powers, but without destroying the power of the lot owners to enforce the
general plan as it finally takes form. Under the rule stated in this subsection, the retention of such
powers does not Indicate that the Iot owners are to be denied enforcement powers, although it does
indicate that their enforcement rights are subject to the exercise of the developer's power.

The express grant of enforcement rights to a property owners' association, or other body vested with
authority to enforce adherence to the plan, does not negate the intent to create benefits in all the lot
owners. The rights of the lot owners depend on the nature of the servitudes, but include the right to
Insist that others subject to the plan comply with the obligations imposed by the plan, and that the
property owners' association carry out its duty to enforce the plan.

Illustrations:

12. D developed Green Acres as a residential subdivision with detached single-family dwellings.
The subdivision plat contained no restrictions and no declaration was filed. The initial deed to each
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fot in Green Acres states that no structure other than one detached single-family dwelling shall be .
placed on the iot, and that the restriction Is a covenant running with the land. The conclusion is
justified that Green Acres was developed according to a general plan, and that all lots in the
subdivision are intended beneficiaries of the servitudes imposed on each lot. .

13. Same facts as Illustration 12. Each initial deed also states that the restriction Is a condition
and, in the event of breach, the grantor shall have the right to re-enter and terminate the estate
granted. Retention of enforcement rights by the developer does not negate the implied intent that
the lot owners are Intended beneficiaries of the servitudes. . :
14. D, the owner and developer of Black Acres Subdivision, recorded a declaration of protective
covenants that Imposed building restrictions. D subsequently conveyed all lots in Black Acres
subject to the declaration. The declaration stated that all covenants ran with the land but did not
specify the intended beneficiaries of the covenants. The conclusion Is Jjustified that Black Acres

. was developed according to a general plan and that all lot owners In the subdivision are the
intended beneficiaries of the servitudes imposed on each lot. )

15. Same facts as Illustration 14. In addition, the declaration provided for creation of a property
owners' assoclation and imposed servitudes requiring the payment of assessments for
maintenance of common areas and operation of the association. The property owners' association
was charged with responsibility for enforcing the servitudes. The provision for creation of a
property owners' assoclation does not negate the implied intent that the lot owners are Intended
beneficlaries of the servitudes. As beneficiaries of the servitudes, they are entitled to seek
compliance by other lot owners with the obligation to pay assessments to the property owners'
assoclation and to adhere to the building restrictions in the general plan. . ,

16. D, the developér of Green Acres, filed a declaration of covenants that imposed building
restrictions and required each lot owner to pay dues to a homeowners' assoclation. The
restrictions included a provision that no structure other than a single-family detached dwelling A
should be bullt on any lot, except that D retained the right to permit attached townhouse
dwellings on up to 20 per cent of the lots. D subsequently conveyed lots subject to the recorded
declaration and built townhouses on 20 per cent of the lots. The conclusion is justified that Green
Acres was developed according to a general plan and that all lot owners and the homeowners'
association are beneficiaries of the servitudes imposed on each lot. .

17. Developer entered into an agreement with the Local Planning Authority that developer would
impose a servitude restricting the number of automobilles that could be garaged or parked by
residents in the area, as a condition to recelving planning approval for Green Acres. Developer
imposed the servitude by including It in the declaration filed for Green Acres. The declaration
stated that the restriction on automobiles was imposed for the benefit of the Local Planning
Authority only and was not imposed for the benefit of the lots in Green Acres. The fanguage
clearly Indicates that the lot owners are not intended beneficiaries of the servitudes.

I. Subsection (2)(b): implied-reciprocal-servitude burdens. This subsection states the doctrine
traditionally known as the implied-reciprocal-servitude doctrine. The idea underlying the doctrine is
that when a purchaser buys land subject to restrictions imposed to carry out a general plan of
development, the purchaser Is entitled to assume that all the land in the development Is, or will be,
similarly restricted to carry out the general plan. By selling land with restrictions designed to put into
effect a general plan of development, the developer Impliedly represents to the purchasers that the
rest of the land included in the plan is, or will be, similarly restricted. That representation is enforced,
on the grounds of estoppel, by imposing an implied reciprocal servitude on the developer’s remaining
land included in the plan. Because the implied-reciprocal-servitude doctrine undercuts the Statute of
Frauds and creates uncertainty In land titles, it should be applied only when the existence of a general
plan is clear and establishment of the servitude is necessary to avoid injustice.

The implied-reciprocal-servitude doctrine comes into play only when the developer does not follow the
practice of recording a declaratlon of servitudes applicable to the entire subdivision or other general-
plan area. The doctrine protects the interests of purchasers who relied on continued effectiveness of
the general plan when the developer decides to deviate from the general plan of development before
all lots have been sold. If the purchasers have reasonably relled on the implied representations that
all lots will be sold subject to the general-plan restrictions, and injustice can only be avoided by
establishment of the implied servitude, the purchasers are entitled to the protection of an implied
reciprocal servitude burdening the lots remaining in the deveioper's hands.

_ https://WebZ.westlaw.com/result/documenttext. aspx?mt=Westlaw&db=REST-PROP&eq=... 9/24/2012
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When the existence of the general plan Is clear, the purchasers' reliance on the developer's obligation
to convey all lots subject to the general-plan restrictions Is reasonable, unless the developer has
expressly retained the right to deviate from the plan, or the facts or circumstances otherwise
establish that the purchasers did not reasonably rely on effectuation of the general plan when they
bought their lots. When the purchasers have relled on effectuation of the general plan, implication of
the implied reciprocal servitude wili normally be required to prevent injustice either because monetary
compensation is not available or is not adequate to compensate the prior purchasers for the change In
character of the neighborhood that will be caused by the deviation from the general plan. However, in

appropriate cases, the avallability of monetary compensation may render implication of the servitude
unnecessary to avold injustice. .

- INustrations:
18. D subdivided a tract of land into 24 lots, and then conveyed six lots by deeds that included
covenants requiring the grantees and their successors to contribute one twenty-fourth each to the
expenses of maintaining the roads in the subdivision. Then D attempted to sell the remaining 18
lots free of any servitudes. Establishment of an implied reciprocal servitude burdening the
-remaining 18 lots would be justified.
19. The developer of an 800-lot subdivision conveyed 650 lots by a printed deed form that
included a covenant restricting use of the lots to single-family residences. The development was
advertised as a strictly residential nelghborhood. Then the developer conveyed a lot to a church
free of restrictions. The church indemnified the developer against claims for failure to include
restrictions in its deed. Establishment of a reclprocal servitude burdening the lot conveyed to the
church would be justified.

REPORTER'S NOTE

This section is, in substance, similar to § 527, Comments b and ¢, of the first Restatement, although
it gives less'emphasis to the doctrine of Sanborn v. McLean, 233 Mich. 227, 206 N.W. 496 (1925), on
the ground that modern zoning practices, generally vaildated by Village of Eudlid v. Ambler Realty
Co., 272 U.S. 365 (1926), have substantially lessened the importance of the doctrine. The section
states generally accepted law. See 2 American Law of Property § 9.33 (Casner ed. 1952); R.
Cunningham, W. Stoebuck & D. Whitman, Property § 8.32 (1984). Only a few states refuse to
recognize implied-reciprocal-servitude burdens on the ground that they violate the Statute of Frauds.
Treatment of land-use conditions as servitudes Is new, but reflects modern case law and recent
commentary. ' ’ :

Rationale, Comment a. In Scheuer v. Britt, 218 Ala. 270, 118 So. 658, 659-660 (1928), the court
stated: “In such cases the equitable right to enforce such mutual covenants is rested on the fact that
the building scheme forms an inducement to buy, and becomes a part of the consideration. The buyer
submits to a burden upon his lot because of the fact that a like burden is imposed on his neighbor's
fot, operating to the benefit of both, and carries a mutual burden resting on the seller and the
purchasers.”

-Cook v. Bandeen, 356 Mich, 328, 96 N.W.2d 743 (1959), recognizes that fairness and estoppel are
the grounds for enforcing implied reciprocal servitudes against a developer who plats fand and
sells lots with residentlal restrictions, and then attempts to use his retained lots in the same block for
business purposes.

Historical note: uses of conditions to create land-usé restrictions, Comment c. For the history of using
defeasible fees for land-use controls, see Jost, The Defeasible Fee and the Birth of the Modern
Residential Subdivision, 49 Mo. L. Rev. 695 (1984). The case for assimilating land-use arrangements
created by defeasible fees with those created by servitudes is made In “Korngold, For Unifying

Se es an f ees: Property Law's Functional Equivale 66 Te Rev. 533 (1988).”

Relation to Statute of Frauds: difference between implying servitudes under subsections (1) and (2)

(a) and under subsection (2)(b), Comment d. A minority of states refuse to recognize implied
reciprocal servitude burdens, altogether, on the ground that they violate the Statute of Frauds and

https://webz.iwe.stlaw.com/result/documenttext.aspx‘?mt=West1aw&db=REST-PROP&eq=... 9/24/2012
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ORIGINAL

IN THE STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON
Richard Ralph and Eugenia Ralph, C/A No.: 2015-CP-10-03550
Plaintiffs, :
" MEMORANDUM OF LAW IN SUPPORT OF
vs. MOTION FOR SUMMARY JUDGMENT FOR
THIRD-PARTY DEFENDANT SEABROOK ISLAND
Paul Dennis McLaughlin and Susan Rode _ PROPERTY OWNERS ASSOCIATION
McLaughlin, ’
Defendants.
Paul Dennis McLaughlin and Susan Rode - =3
McLaughlin, Z O%_: =
: ) 2F S apy
3 =
Third-Party Plaintiffs, ¥ Bl = — .
gz —
Vs, 85‘7 = m .
ST . ©
Seabrook Island Property Owners Zg =
Association, ‘ =2
Third-Party Defendant.

Third-Party Defendant Seabrook Island Property Owners Association (“SIPOA”), by and
through counsel, submits this Memorandum of Law in support of its Motion for Summary
Judgment pursuant to Rule 56 of the South Carolina Rules of Civil Procedure as to all claims
brought against it.

THE PARTIES

Plaintiffs Richard Ralph and Eugenia Ralph (“Plaintiffs” or the “Ralphs”) have lived at

3055 Baywood Drive on Seabrook Island. (Richard Ralph Deposition, p. 5, lines 19-23). They

purchased the lot in 1997. The Ralphs’ property is listed as ‘:‘lot 23” on Exhibit A, and is situated

in a low-lying area near a lagoon and golf course.
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Defendants and Third-Party Plaintiffs Paul Dennis McLaughlin and Susan Rode
McLaughlin (“Third-Party Plaintiffs” or the “McLaughlins™) are neighbors of the Ralphs. They
live in lot 22 on Exhibit A, with an address of 3160 Baywood Drive. (Richard Ralph Deposition,
p. 15, lines 21-25; p. 16, lines 1-6). The McLaughlins bought lot 22 in 2002, and eventually -
built a home on the lot in 2009.

They both belong to SIPOA, which operates as the Property Owners® Association related

to the properties in question.

CLAIMS AT ISSUE

The Ralphs are suing the McLaughlins for a “trespass” related to a drainage easement
.that ran across their neighboring properties. The MpLaughlins removed a section of drainége
pipe in the easément, and the Ralphs claim they have been damaged due fo the pipe’s removal.
(Amended Complaint, § 24). The McLaughlins claim that they had every right to rerﬁove the
pipe, because the previous owner of their lot had removed the easement from the property before
they purchased it.

To the extent they are found liable to the Ralphs, the McLaughlins élso claim that SIPOA
should _beér the cost of such finding, because they “reasonably relied” on purported
" representations of SIPOA regarding the easement in 2002 and 2008. (McLaughlin’s Answer to
Amended Complaint and Third-Party Complaint, § 61).

SIPOA now rhoves for summary judgmenF as to lthe McLaughlin’s third-party -claim

brought against it.
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FACTUAL RECORD

When the properties at issue in this lawsuit where being developed, an underground pipe
designed to provide drainage to Baywood Drive ran under lots 21 to 28 and emptied into the
nearby légoon. (John Thompson Deposition, p. 111, lines 1-8). The underground pipe was in a
“drainage easement” that ran under these lots, and a “no-build” zone existed on the drainage
easement. -(Exhibit A):

As the years passed, the underground pipe became somewhat porous. For that reason,.
although the pipe was not originally designed to provide additional drainage to these lots, it

“actually began to do so. (John Thompson Deposition, p. 50, lines 14-25; p. 51, lines 1-3).

In March 2002, the owner of lot 22 — the lot now owned by the McLaughlins — requested
that SIPOA’s Board of Directors relinquish its interest in the easement to the property owners.
SIPOA did so, with the explicit proviéion that the property owners would pay all costs necessary
to remove the easement. (John Thompson Deposition, p. 18, lines 11-25; p. 19, lines 1-10;
Exhibit B). In September 2002, the owrier of lot 22 recorded a plat of the property that excluded
the easement. (Exhibit C). | _

Shortly thereafter, the ’McLaughl'ins purchased lot 22. (Paul McLaughlin Deposition, p.
14, lines 1-19; p. 15, lines 16-18). The realtor who sold the property to the McLaughlins told
them that SIPOA had abandoned the easement and that the McLaughlins had the obligation to
“take care of the removal of the pipe.” (Paul McLaughlin ADeposition, p- 14, lines 16-19). In

any event, the McLaughlins have admitted that they had no discussions with SIPOA concerning

the property prior to purchasing it. (Paul McLaughlin Deposition, p. 15, lines 16-1 8).1

! Paul McLaughlin has also admitted that SIPOA could only abandon the rights that SIPOA had
in the easement, but could not do so regarding any other parties claiming an interest in the
easement. He testified as follows:
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Several years passed, and in 2005, the McLaughlins submitted building plans to SIPOA’s
Architectural Review Board (“ARB”) for approval. In response, on August 18, 2006, the ARB
gave “preliminary” plan approval to the McLaughlins, but specifically stated that the
McLaughlins that: '

e “the owner is to assume all responsibility for the underground drainage line at the
20-foot drainage easement/driveway,” and

¢ “the owner is to assume all responsibility for the abandoned dramage casement that
may contain a plpe

(John Thompson Deposition, p. 31, lines 13-25; p. 32, lines 1-14; Exhibit D, emphasis added;
McLaughlin’s Answer and Third-Party Complaint, § 48). Thus, before going forward with their
plans, SIPOA put the McLaughlins on notice that they bore all responsibility for their actions
related to the pipe. (John Thompson Deposition, p. 33, lines 5-7).2

A]thoﬁgh there ié no written record of the conversation, Mr. McLaughlin testified that
when he received the letter in 2006, two SIPOA employees — a Mr. Foster and a Mr. Wells — told

him that, despite the letter, the McLaughlins were only responsible for paying to remove the

- Q. (Matthews): Well, now tell me this. I think you would agree with me that [SIPOA]

could only abandon what they had — what was theirs, right?

A. (Paul McLaughlin): That’s correct.

Q. So if someone else also had an interest in the easement, SIPOA could not abandon
what anyone else had, it could only abandon what it had, right?

A. That’s correct.

Q. So did SIPOA ever represent that it had the authority to abandon someone else ]
interest in any type of property to you ever?

A. No.

(Paul McLaughlin Deposition, p. 126, lines 22-25; p. 127, lines 1-8) (emphasis added).

2 In his own deposition, Paul McLaughlin admitted that his own legal counsel told him, in 2007,
that it was the McLaughlin’s responsibility “to deal with all aspects relating to the pipe and you
remove it if you wished.” (Paul McLaughlin Deposition, p. 21, lines 13-25; p. 22, lines 1-20).
Later, Mr. McLaughlin stated that his lawyer told him that “all responsibility” meant only that
the McLaughlins were responsible for removing the pipe from his property. (Paul McLaughlin
Deposition, p. 55, lines 5-22).

4
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pipe, and had no other duty regarding the pipe. (Paul McLaughlin Deposition, p. 81, lines 6-23).

Other than Mr. McLaughlin’s testimony, there is no other evidence that this hearsay conversation

ever took place.

In June 2007, the McLaughlins received a letter from SIPOA informing them that SIPOA
was developing plan .to address the ‘fabandoned storm water drainage system” on their property,
and that SIPOA would “welcome the opportunity todiscuss this planned project with you at any
time and will keep you informed as the project proceeds.” (Exhibit E). According to Mr.
McLaughlin, he received the letter “out of the blue.” (Paul McLaughlin Deposition, p. 35, lines
14-25; p. 36, lines 1-10), -

The Ralphs also received this letter, and within a week or two of receiving the letter, they
sent a letter to SIPOA protesting the McLaughlins’ plans to remove the pipe. (Richard Ralph
Deposition, p. 54, lines 20-25; p. 55, lines 1-8; p. 58, lines 19-25; p. 59, lines 1-10). The Ralphs

" stated that the pipe was still wofking, and argued against the McLaughlins’ plan to “tear the
- thing apart or ﬁlling in or whatever they wanted to do with it.” (Richard Ralph Deposition, p.
60, lings 1-11). N _ » |
. Inany evc::nt, between 2006 and 2008, the McLaughlins did no work on the property, but
continued to pursue ﬁnancing for the construction. (Paul McLaughlin Deposition, p. 34, lines
10-25; p. 35; p. 36, lines 1-23). M. McLaughlin testified that, in the summer of 2008, his
attorney contacted a member of SIPOA’s legal committee, Ron Ciancio, Wﬁo allegedly gave
“verbal approval” to continue obtaining a construction loan and eventual construction as
approved by the AR\B (Paul McLaughlin ljeposition, p. 65, lines 6-19).

Neighbors — including the Ralphs — continued to express concern about these plans, and

on September 22, 2008, SIPOA’s Executive Director John Thompson sent an e-mail regarding
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the easement to the property owners of Lots 21 through 28 on Baywood Drive, including the
Ralphs and McLaughlins. The e-mail included this language: |

The Owner of Lot 22 is interested in building a new home, and wishes to remove

the drain pipe from the old easement. The Owners of Lots 21 and 23 are

concerned about potential adverse impacts this may have on the drainage
characteristics of their lots.

The SIPOA would like to discuss the possibility of re-establishing the easement

and providing for the long-term care of the pipe, which is presently still in very

good condition, but doing so will require the cooperation of all parties.

(Exhibit F),

Following this e-mail, the interested parties met on September 29, 2008 to review an
engineering study of the issue and to explore potential solutions to the problem. At the meeting,
the parties agreed that they would attempt to find an engineering solution to the problém that
would require receiving an easement from a nearby golf course. Unfortunately, the golf course
ldid not grant such permission. (Paul McLauéhlin Deposition, p. 48, lines 1-25; p. 49, lines 1-5).

Thereafter, the McLaﬁghlins sent out their own e-mail on October 3, 2008. In it, the
Mc‘Laughlins made the following admissions:

‘o The McLaughlins’ offer to the previous owner (not SIPOA) was contingent upon the
easement being removed.

¢ The McLaughlins closed on a construction loan after their lawyer allegedly spoke
with SIPOA and “received assurances from the POA that a resolution of this matter
was in the works.” '
(Exhibit G) (Emphasis added).
Because the neighbors could not agree on a course of action, on October 7, 2008,

SIPOA’s Sam Reed told the McLaughlins that he was no longer mediating the issue because it

was an “impossible situation.” (Paul McLaughlin Deposition, p. 59, lines 5-21). According to
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Paul McLaughlin, the position of SIPOA “left him in limbo.” (Paul McLaughlin Deposition, p.
62, lines 20-25; p. 63, lines 1-2).

Between the meetings in early October 2008 and the date that the McLaughlins removed
in the pipe in December 2008, SIPOA never indicated to the McLaughlins that a resolution to the
issue had been reached. According to Paul McLaughlin, he “had repeated conversations” with
Ralph Ciancio, a member of the:SIPOA Board of Directors, during that time period: (Paul |
McLaughlin Dehosition; p. 85, lines 15-25; p. 86, lines 1-25; p. 88, lines 4-11)., During these
conversations, Mr. Ciancio made no commitments to Mr. McLaughlin, even though he was
pressing Mr. Ciancio “for some direction as to what [a resolution of the matter] was going to
look like because it wasn’t clear to me where they were going to come out.”" (Paul McLaughlin
Deposition, p. 87, lines 10-17).

During this period, the McLaughlins received one last proposal from SIPOA m late
November, prior to the removal of the pipe. According to Paul McLaughlin, Mr. Ciancio
delivered the proposal, which included a statement that “it was the [McLaughlin’s] responsibility
to negotiate with the club about the easement out to the pipe out in the golf course.” (Paul
McLaughlin Deposition, p. 91, lines 1-25; p. 92, lines 1-24). The McLaughlins rejected the
proposal as unacceptable, and without an agreement with SIPOA cénceming the pipe ‘in place,
they begéﬁ construction. (Paul McLaughlin Deposition, p. 92, lines 4-9; p. 93, lines 4-20). Mr.
McLaughlin opined that “[w]hen we received the proposal back from Ciancio and expressed that
it was unreasonable, we had had our — my feeling was our chains yanked from -July to then
without any resolution and we had been trying to act in good faith to try to reach some
'resolﬁtion.” (Paul McLaughlin Deposition, p. 96, lines 3-8). After consulting with their own

.legal counsel, the McLaughlins decided to move forward with construction, including removal of
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_the pipe. (Paul McLaughlin Deposition, p. 96, lines 10-22).> The McLaughlins removed the
pipe on or about December 9, 2008, although SIPOA, the McLaughliﬁs, and their neighbors had
not come to an agreement on whether or not the McLaughlins could remove the pipe. (John
Thompson Deposition, p. 107, lines 7-14).

On the same date, SIPOA filed a complaint and Motion for a Temporary Restraining
Order (“TRO”) against ‘the - McLaughlins captioned Seabrook -Island- Property Owners |
As;ociation 12 Pqul Dennis McLaughlin and Susan Rode McLaughlin, C/A No. 2008-CP-10-
06975, Court of Common Pleas for Charleston County. At that time, SIPOA did not know that -
the McLaughlins were ct;ntemporaneously removing the pipe. (John Thompson Deposition, p.
106, lines 10-23). In its Complaint, SIPOA élleged that the McLaughlins “have refused to
‘acknowlcdge any duty or obligation on their part to re-work the drainage in a manner that
maiintainé the existing system for related downstream lots.” (SIPOA Complaint, § 17). John
Thompson also provided as affidavit to support SIPOA’s Motion for a TRO to restrain the A
McLaughlins from “further action regarding removal or dismption of a drainage line.” (SIPOA’s
Motion for TRO). ' In his affidavit, hé notes that the McLaughlins’ building plans were approved
“subject t§ the conditions that the [McLaughlins] wduld assﬁme all responsibility for ‘the
underground drainage l.ine at the 20’ drainage easement/driveway...”” (Thompson Affidavit, §
11). Thompsbn explained that “the reason for filing the complaint was that we weren’t fully
satisfied thét all the drai'nage issue has been addressed and wanted the pipe to remain until plans
were as to how it would be handled.” l(John Thoxhpson Deposition, p. 96, lines‘ 19-25; p. 97,

lines 1-3). After finding out the McLaughlins had removed the pipe, SIPOA withdrew its

3 The McLaughlins alleged in their pleadings that they removed the pipe “upon advice of
counsel.” McLaughlin’s Answer to Amended Complaint and Third-Party Complaint, g 57).

8
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Motion for a TRO as moot, and eventually withdrew thé lawsuit. (John Thompson Deposition,
p. 108, lines 11-15).
LEGAL ARGUMENT .

I THE RALPHS’ UNDERLYING CLAIM AGAINST THE MCLAUGHLINS MUST BE DISMISSED
BECAUSE IT IS BARRED BY THE APPLICABLE STATUTE OF LIMITATIONS. .

By their own admission, the Ralphs knew in the summer of 2007 that the McLaughlins
intended to-'r.emow./e the p1pe Specifically, Richard Ralph testified that he knew, in the summer
of 2007, that thé McLaughlins were “going to tear the thing apért or filling it in or whatever they
wanted to do with it. And that is when I argued against it.” -(Richard Ralph Deposition, p. 60,
lines 7-115.

| A cause of action “accrues” at the moment a plaintiff has a legal right to sue on it. At
that point, the law presumes at least nominal daméges_. Stephens v. Draffin, 327 8.C. 1, 4-5, 488
S.E.2d 307, 308-309 (1997); Bergstrom v. Palmetto Health Alliance, 358 S.C. 388, 397, 596
S.E.2d 42, 46 (2004). A statute of limitations Awill begin to “run” on the date that an action
accrues. “A statute of limitations reduces the interval between the accrual and commencement
of a right of action to a fixed period.” City of Nofth Myrtle Beach v. Lewis-Davis, 360 S.C. 225,
230,599 S.E.2d 462!464 (S.C. App. 2004).

The date on which discovery should have been made — and on which the statute of

limitations begins to run — is an objective, not subjective, question.l Young v. South Carolina
"Dep't of Corréctions, 333 S.C. 714,719, 511 S.E.2d 413, 416 (S.C.‘App. 1999). “In other words,
whether tﬁe particular plaintiff aétually knew he had a claim is not the test. Rather, courts must
decide whether the cirgumstances of the case would put a pefson of common knowledge and

experience on notice that some right of his has been invaded, or that some claim against another
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party might. exist.” Id. The fact that an injured party may not comprehend the full extent of the
damage is immaterial. Dean v. Ruscon Corp., 321 S.C. 360,-468 S.E.2d 645 (1996).

By Mr. Ralphs’ own admission, Plaintiffs believed that “soxﬁe right of [theirs had] been
invaded” with regard to the easement and pipe no later than the summer of 2007, if not before.
The Plaintiffs filed their initial Complaint in this action on September 30, 2011. Thé statute of
limitations for an action for trespéss upon or damage to real property is three (3) years.‘ S.C.
Code Ann. § 15-3-530(3). As a matter of law, the underlying claim.of the Ralphs must be

dismissed.*

IL. THE MCLAUGHLINS’ THIRD-PARTY CLAIM AGAINST SIPOA MUST FAIL, BECAUSE
THEY CANNOT SHOW ANY EVIDENCE OF “REASONABLE RELIANCE” ON A SIPOA
REPRESENTATION.

While the Ralphs’ Amended Complaint does not contain an identified “cause of action,”
it alleges that McLaughlins’ removal of the pipe “constituted a trespass” on the drainage
easement on their property, which in turn has caused damage to their property.

The McLaughlins’ claim against SIPOA is derivative of the Ralphs” claim against them.
At its essence, the McLaughlins allege that they “reasénably relied”' on “representations” of
SIPOA in 2002 and 2008 that authorizéd them to remove the pipe from their property in
De.cembef 2008. However, because the McLaughlins cannot produce evidence of an
unambiguous ptomise or representation of SIPOA authoriziné them to remove the pipe in

December 2008, their third-party claim against STPOA must fail.

4 Plaintiffs have also requested an award of attorney fees and costs in this action. In South
Carolina, attorney fees and costs are not recoverable unless they are authorized by contract or by
statute. Blumberg v. Nealco, Inc., 310 8.C. 492, 427 S.E.2d 659 (1993). No such exception
exists in this case. Because there is no right under the common law to attorney fees, a plaintiff
must plead either a contract or a statute to receive attorney’s fees. Prevatte v. Asbury Arms, 302
S.C. 413, 396 S.E.2d 642 (S.C. App. 1990).

10
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The elements of promissory estol.)pel are: (1) the presence of a promise unambiguous in
its terms; (2) reasonable reliance upon the promise by the party to whom the prémise is made;
(3) the reliance is expected and foreseeable by the party who makes the promise; and (4) the
party to whom the promise is made must sustain injury in reliancé on the promise. Woods v.
State, 314 S.C. 501, 505, 431 S.E.gd 260, 263 (S.C. App. 1993) (emphasis in the original).

As a practical matter, SIPOA has neﬂ)er ‘made any “promises” to‘the McLaughlins. The
following evidence is either admitted by the McLaughlins or otherwise uncontroverted:

¢ The McLaughlins have admitted the realtor who sold the property to them — ﬁot

SIPOA - told them that SIPOA had abandoned the easement and that the

. McLaughlins had the obligation to “take care of the removal of the pipe.” (Paul
McLaughlin Deposition, p. 14, lines 16-19).

o The McLaughlins have admitted that they had no_discussions with SIPOA
concerning the J)ropertv prior to purchasing it. (Paul McLaughlin Deposition, p.
15, lines 16- 18) .

s. The 2002 minutes indicated that SIPOA passed a motion regarding lots 22 through 28
“to give the easement back to the property owner with the understanding that the
property owner pay all costs necessary to remove the easement.” (Exhibit B).

e The document of September 10, 2002, prepared by the previous owner, states simply
that “the proposed changes of removal of drainage easement and ‘no build’ zone on
the subject lot have been reviewed and approved” by SIPOA. (Exhibit H). It is not
addressed to the McLaughlins and does not reference removal of the drainage pipe
or any duties — or lack thereof — to other property owners.

e On August 18, 2006, the ARB gave “preliminary” plan approval to the McLaughlins,
but specifically stated that the McLaughlins that “the owner is to assume all
_responsibility for the underground drainage line at the 20-foot drainage -
easement/driveway,” and “the owner is to assume all responsibility for the
abandoned drainage easement that may contain a pipe.” (John Thompson Deposition,
p. 31, lines 13-25; p. 32, lines 1-14; Exhibit D, emphasis added; McLaughlin’s
Answer and Third-Party Complaint, ¥ 48).

e Although Mr. McLaughlin testified that two SIPOA employees — a Mr. Foster and a
Mr. Wells — stated in 2006 the McLaughlins were only responsible for paying to
remove the pipe, and had no other duty regarding the pipe, there is no other evidence
that this hearsay conversation ever actually took place. (Paul McLaughlin Deposition,
p- 81, lines 6-23).

11

ROA 264



\
\

According to Mr. McLaughlin, in the summer of 2008, his attorney contacted a
member of SIPOA’s legal committee, Ron Ciancio, who allegedly gave “verbal
approval” to continue obtaining a construction loan and eventual construction as
approved by the ARB. (Paul McLaughlin Deposition, p. 65, lines 6-19). Again, there
is no other evidence that this hearsay conversation ever actually took place.

In September and October 2008, SIPOA attempted to work out an agreement among
the parties, because the neighbors could not agree on a course of action, SIPOA’s
Sam Reed told the McLaughlins that he was no longer mediating the issue because it
was an “impossible situation.” (Paul McLaughlin Deposition, p. 59, lines 5-21).
"According to Paul McLaughlin; the position of SIPOA “left him in limbo.” (Paul
McLaughlin Deposition, p. 62, liens 20-25; p. 63, lines 1-2).

Following that Paul McLaughlin “had repeated conversations” with Ralph Ciancio, a
member of the SIPOA Board of Directors, but Mr. Ciancio made no commitments to
Mr. McLaughlin, even though he was pressing Mr. Ciancio “for some direction as to
what [a resolution of the matter] was going to look like because it wasn’t clear to me
where they were going to come out.” (Paul McLaughlin Deposition, p. 85, lines 15-
25; p. 86, lines 1-25; p. 87, lines 10-17, p. 88, lines 4-11).

Prior to their removal of the pipe, the McLaughlins received one last proposal from
SIPOA, which they rejected as unacceptable. There was no agreement with SIPOA
concerning the pipe in place when the McLaughlins began construction. (Paul
McLaughlin Deposition, p. 91, lines 1-25; p. 92, lines 1-24; p. 93, lines 4-20).

The McLaughlins consulted with their own legal counsel, and not SIPOA, before
taking up the pipe. (Paul McLaughlin Deposition, p. 96, lines 10-22). ‘

SIPOA actually filed a lawsuit to keep the McLaughlins from taking up the pipe prior
to reaching an agreement, because SIPOA was not “fully satisfied that all the
drainage issue [had] been addressed and wanted the pipe to remain until plans were
as to how it would be handled.” (John Thompson Deposition, p. 96, lines 19-25; p.
97, lines 1-3). '

As a matter of law, there is simply no genuine issue of material fact that the McLaughlins

reasonably “relied” on the unambiguous acts, representations, and writings of SIPOA or

otherwise reasonably based their decision to remove the pipe in 2008, which is what prompted

the lawsuit brought by Plaintiffs.

* Indeed, by their own admission, the McLaughlins closed on a construction loan after their
lawyer allegedly spoke with SIPOA and “received assurances from the POA that a resolution of
s matter was in the works,” net that the issue had been resolved. (Exhibit G).
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In fact, the record is completely clear that there was absolutely no “unambiguous

representation” from SIPOA that the McLaughlins’ only responsibility regarding the pipe was

that it had to pay to take. the pipe up. Rather, the entire history of the interactions between -

- SIPOA indicated the 6pposite — that the McLaughlins had to assume all responsibility for the

disposition of the pipe. Indeed, by their own admission, (1) the McLaughlins blamed SIPOA for
leaving them in “limbo” in 2008 prior to-their removal of the-pipe, (2)-actually rejected SIPOA’s
proposals to resolve the matter prior to the McLaughlins’ unilateral decision to remove the pipe,
and (3) wefe defendants in a lawsuit filed by SIPOA to stop them from removing the pipe. For
that ‘reason, they canno; prevail in their third-party claim against SIPOA as a matter of law.

On this point, South Carolina law is clear. For instance, in Davis v. Greenwood School
| Dist. 50,365 S.C. 629, 634-635, 620 S.E.2d 65, 68 (2005), teachers sued the local school district
over an incentive program. The parties disputed how the program was portrayed, but the written
documentation indicated that the District Superintendent represented to them — orélly and in
writing — that they would receive a 10% salary increase if they obtained a national board
certiﬁcation, subject to the Board’s approval each year. 365 S.C. at 633, 620 S.E.2d at 67.
Fo_llowing a budgéf shortfall three years later, the District changed the incentive to a flat-rate of
$3.,000. Our Supreme Court ruled that any “reliance” on the District Superintendent’s comments
was unreasonable, since the District also informed them on several occasions that the incentive
was subject to the Board’s approval. 365 S.C. at 634-635, 620 S.E.2d at 67-68.

Similarly, although the McLaughlins have reférenced a few hearsay statements, the
* record is clear that SIPOA made no unambiguous representation that the McLaughlins could
remove the pipe regardless of the conseqﬁences to their neighbors. Paul McLaugillin’s own

testimony is rife with references to the disagreements between the McLaughlins and SIPOA that

arose prior to their removal of the pipe. Even SIPOA’s ARB approval from 2006 stated that the
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McLaughlins would bear “all responsibility” for such an act. Sée also Barnes v. Johnson, 402
S.C. 458,470, 742 S.E.2d 6, 12 (S.C. App. 2013) (“the presen.ce of either an ambiguous promise
or an injury nét arising out of the inconsistent disposition precludes promissory estopﬁel’s
application, though perceived inequities may exist.”).

For these reasons, the McLaughlins cannot show reasoriable ;eliance on an unambiguous

promise, and their third-party claim against SIPOA must fail:

CONCLUSION
For the reasons stated above, SIPOA respectfully requests that this Court GRANT its
vMotion for Summary Judgment and DISMISS WITH PRE] UDICE the Ralphs’ claim(s) bfought _
against the McLaughlins, and any derivative third-party clainﬁ brought against SIPOA.
Further, SIPOA respectfully requests that this Court GRANT its Motion for Summary

Judgment and DISMISS WITH PREJUDICE the claim brought against it by the McLaughlins.
Dated this the 9™ day of May, 2016.

RICHARDSON PLOWDEN & ROBINSON, P.A.

Tt BV

Eugéhe H. Matthews

Post Office Drawer 7788

Columbia, South Carolina 29202

T: (803) 771-4400

F: (803) 799-0016

Email: gmatthews@RichardsonPlowden.com

COUNSEL FOR THIRD-PARTY DEFENDANT
SEABROOK ISLAND PROPERTY OWNERS
ASSOCIATION ’
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EXHIBIT A

Plat with Drainage Easement
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EXHIBIT B

SIPOA Board of Director’s Meeting Minutes
in re interest in easement relinquished to property owners
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Seabrook Island Property Owners Association
Board of Directors Meeting

MINUTES

Monday, May 20, 2002, 1:00 p.m.

SIPOA. Community Center
Members Present: . :
Mr. Thomas L. Flynn, President - Mrs. Beverly L. Hoover, Directorx
Mr. Dick Muenow, Vice President Mrs. Cynthia W, Cornwell, Director
M. Fred Kreusch, Treasurer Mrs. Pat Parsons, Director
Mr. Paul Poggi, Director Mr. Paul Giardino, Director
Mr. Larry Blasch, Director . Mr. Jim Schaeffer, Director
Absent/Excused:

Mr. Edmund C. Puckhaber, Secretary

Staff Present:
Mr. Robert N. Giuffreda, Executive Vice President -
Ms. Linda ID. Wall, Administrative Assistant

Mr. Flynn called the meeting to order at 1:00 p.m. A quorum was present.

Mr. Flynn moved approval of the Executive Committee Minutes of March 28, 2002, approval
of the Working Board Meeting minutes of April 15, 2002, approval of the Executive
Committee Meeting minutes of April 15, 2002, and approval of the Regular Board Meeting
minutes of April 15, 2002. Mrs. Hoover had a correction on the March 28, 2002 Executive
Committee Meeting Minutes regarding the spelling of the word waved (instead of waived).
Mr. Kreusch also had a correction on the April 15, 2002 Executive Committee Meeting
Minutes. Mr. Coy Foster was not in attendance. Mis. Hoover moved approval of the meeting
minutes with the noted correction. Mr. Blasch seconded. The motion passed by unanimous
vote.

Mr. Flynn reported on his injury and how nice it was to be back to Seabrook Island. Mr.
Flynn thanked the property owners for attending the meeting and encouraged them to tell
their neighbors and friends to attend the monthly Board meetings.

Mr. Flynn asked for Board approval of the nomination of Mr. Jim Schaeffer to serve as the
Director of the Community Center & Pool Committee for the rest of the year in place of Mr.
Wayne Palkovitz. Mrs. Cornwell moved approval. Mrs. Hoover seconded and the motion
passed by unanimous vote.
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Finance Committee

Mr. Fred Kreusch reviewed the financial statement for the first four months. Mr. Kreusch
reported that the percent of annual assessmeénts collected in 2002 is 95.1% versus 98.6 % in
2001. Home resales are up to 69 versus 49 in 2001. Contribution to capital revenue is up to
$106, 200 in 2002 versus $71,800 in 2001. Commercial access fee is up to $311, 800
compared to $283,600 in 2001. )

Looking at the first four months financial results versus budget, operating revenues of $2.5
million were right on budget. However, there were significant variances both favorable and
unfavorable in getting there. On the unfavorable side, there is a timing issue on receipt of
certain villa and unimproved lot assessments at Charles Towne Place and at the Village of
Seabrook project ($33,800) together with lower interest income ($9,500). Favorable
variances are found in commercial access fees ($28,800) and delinquent fees generated on
late assessments ($6, 200). ARB income is also favorable to budget by $4, 600.

On the expense side, expenditures of $994, 400 were $13,700 or 1% below budget. Major
favorable budget variances have been generated in garbage collection due to the status of the
Bennett-Hofford project ($13, 200), taxes ($6,400) and in the overall environmental budget
($7,000). Health and general insurance costs continue unfavorable to budget ($15, 000).

Safety & Security Committee

M. Giardino reported 6, 865 miles were covered patrolling the island. 35,597 vehicles were
logged at the Security gate this month; in addition to the vehicles that have permanent
passes/decals. 66 speeding citations were issued this month (2 times the amount issued last
month). Most of the violators were guests of property owners. The security gate is
functioning propetly, however, plans to begin Bay Point gate are on hold until computerized
system is fully functional at the main gate.

Mr. Giardino also reported the Deputy Sheriff’s contract begins next week. Mr. Giardino also
reported on the recent vandalism that occurred on Seabrook Island. Evidence is being
collected and the Sheriffs Department is investigating the situation. A suspect may have been
identified.

Mrs. Hoover asked Mr. Giardino a question about wether the gate is notified when a Club or
a POA employment has been terminated. Mr. Giardino and Mr. Norman Laird, Director of
Safety & Security, addressed the question. When employment is terminated, security is
notified and will deactivate or pick up the pass.

Board of Directors Meeting
May 20, 2002
Page 2
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Mr. Giardino also reported on the Fourth of July fireworks that are scheduled for Friday, July
5 at North Beach.

Operations & Maintenance Committee

Mr. Muenow reported on the status ofthe road re-paving project. Remedial paving will continue
until the end of the morith. The original construction of the roads do not allow for all of the bird
baths to be fixed. The acceptance criteria for bird baths is after a rain, if the water is still standing
there after 36 hours Hinkle will attempt to fix them. If not, the road will be accepted.

Mr. Muenow reported that during original construction of the Baywood Drive drainage
easements were added. Drainage pipes were subsequently installed on Crooked Oaks with
laterals running into each lots. Mr. Muenow proposed giving the easements back to the
property owners. This will allow them to build their house closer to the golf course. Any
improvement they make to the lot to improve drainage will be at their expense, as will any
subsequent surveys.

M. Giuffreda clarified Mr. Muenow is talking about Block 32 Lot 22 to Lot 28. A po build
zone is currently implied. Mr. Giuffreda would recommend the Board vote favorably on Mr.
Muenow’s proposal. Discussion followed. Various questions/comments were asked and
answered. Mr. Muenow made a motion to give the easement back to the property owner with
the understanding that the property owner pay all cost necessary to remove the easement, Mr.
Giardino seconded. The motion passed by unanimous vote.

~

Enﬁronmental Committee

Mirs. Hoover reported on the success of the beach sweep on May 18. 19 property owner
volunteers, 7 bags of trash were collected. The next beach sweep will be in September.

The recent study conducted on the lakes on Seabrook reveal the fish are safe for human
consumption. The board walks to the beach are being repaired. Plantings are around the POA
Community Center and Pool fence. The 14 acres of wildflowers have been planted. The
overgrown vines by the Security gate have been eliminated. As of May 16® four turtle nests

~ have been found on the beach. The most recent nest contained 170 eggs. Heavy winds and
the Kiawah river migration is moving the sand. This will be an ongoing process.

Mr. Flynn added a comment about how beautiful the beach looks.

Board of Directors Meeting
May 20, 2002
Page 3
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Mrs. Hoover presented a resolution to the Board. The Environmental Committee recently
vated to make the beautification of the 2 islands before the pate and 2 islands after the gate a

high priority.

Community Center & Pool Committee

M. Schaeffer reported the contract for the lifeguards have been signed.

Governmental & Community Relations Committee

M. Poggi reported the Town has made no decision yet regarding the property tax cap. The
proposed allocation of the 2 cent tax raise is under discussion and no decision has been
made.

. Legal Committee
Mr. Poggi reported no change in status with regards the lawsuits the SIPOA is involved with.

’

Communications Committee

Mrs. Parsons reported that the Hospitality Committee will be hosting a beach party for
newcomers on May 21, 2002. 25 newcomers are expected to attend.

Mrs, Parsons asked the Boards opinion on the “sandwich™ board. The Board provided Mrs.
Parsons with suggestions on making the board more legible.

The Website Launck party will be Wednesday, May 22, 2002 at 7:00 until 8:15 at the POA
Community Center Building. Mrs. Parsons urged the Board to attend. Mrs. Parsons also
reported on the News]etter seminar she attended with Linda Wall.

Mrs. Parsons reported on the Fourth of July parade. Information about the parade will be
" posted on. the website, the newsletter, the Seabrooker, the pylon, the sandwich board and
press releases will be sent to the local TV stations. Discussion followed.

Board of Directors Meeting
May 20, 2002
Page 4

ROA 274



Long Range Planning Committee

Mr. Blasch reported the Long Range Planning Commiitee met last Monday. The Committee
will be asking architects and/or builders to submit pro bono ideas for Palmetto Lake and the
Deveau property. The sub-committee reports should be out by September.

ARB

Mrs. Cornwell reported this month there have been no conceptual reviews, 5 preliminary
reviews and 1 conditional review. Currently, we have 5 single family remodeling plans
submitted and 2 multi- family remodel. 38 homes are under construction and 13 remodels.

Executive Viee Presid_ent’s Report

Mz, Giuffreda reviewed the following:

1. Traffic safety study. The report from G. Robert George & Company is in and each
board member has a copy. There will be 2 Working Board meeting in June to discuss .
the study. Engineer, Mike White will be invited to attend the meeting.

2. Courtesy Passes: Mr. Giuffreda reported on a request from Karl Bergman extended
the property owner courtesy passes to larger 2 axle vehicles (Fed Ex, UPS). He
recommended that Safety and Security Committee revisit this matter.

3. Lights: ARB is looking into. the moratorium on lights.

4, Motorcycles: Mr. Giuffreda reported that he received a call from a property owner
because the Rules and Regulations currently state no golf cart like vehicles will be

.permitted and was requesting motorcycles be permitted on the island. Discussion
. followed. An amendment to the Rules and Regulations will bé made specifically
stating information about the electric car and the exclusion of motorcycles and
scooters.

5. Traffic Circle/Commercial Development: Nothing new to report on the commercial
development. The Town of Kiawah signed the agreement with the state to devélop the
traffic circle.

6. Defibrillator Program: Mr. Giuffreda provided the Board with a copy of the proposed
agreement that Joe Stevenot gave him. The Club and The Town have approved it. Mr.
Giuffreda has sent a copy of it to the POA attomey for consideration. Mr. Giuffreda
asked the Board review it and be prepared to discuss it at the next Working Board
meeting.

7. Marsh Docks; Mr. Giuffreda provxded a copy of the report from Jack Hostutler and
Tom Kent to the Board, proposing certain restrictions on the ability to build docks on
Seabrook Island.

Board of Directors Meeting
May 20, 2002
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Mr. Hostutler presented his proposal to the Board of Directors. Discussion followed. Several
questions were asked and answered. Mr. Flynn asked that the proposal be brought to the
ARB for recommendations.

M. Giuffreda asked Mr. Bergman to present his thoughts about the courtesy passes for 2
- axile vehicles. Discussion followed. Mr. Plati also expressed his thoughts and concerns about

the courtesy pass.

Mr. Giuffreda asked for the Board’s approval to allow the Conex box located in the security
parking lot to be removed at no cost to the POA. Mr. Blasch moved approval. Mr. Muenow
seconded and the motion passed by unanimous decision.

Old Business
M. Flynn asked for any old business to discuss.

M. Kreusch reported the Finance Committee requested a change in the budget of funds of
$1,800 in order to move a gate and installation of a new road way at the entrance of the
property owners garden. The Finance Committee voted to recommend against any approval
of funds at this time. Mr. Wells was asked to investigate an alternative solution for an
entrance other than Seabrook Island Road. The Finance Committee agreed to reconsider this
when all other alternatives have been considered. The Environmental Committee also asked
to expend $250.00 for a microscope by moving the money from ong budget to another. Mr.
Kreusch moved approval of $250.00 fora rmcroscope to look at the water in the lakes Mis.
Hoover seconded and the motlon passed by unanimous vote.

" New Business

Mr. Flynn asked for any new business to discuss. There was no new business to discuss.

Questions & Answers

An audience member asked Safety and Security about the recent vandalism on Seabrook
Island and the breach in security and requested spot checks when cars come into the gate. Mr.
Giardino responded to this question. At this time the vandalism is still under investigation.
Mr. Giardino will look into the legality of checking people’s cars when coming through the
gate. ’

A woman in the audience asked the question regarding the emergency phene at Pelican
Watch always being inoperable. Mr. Giardino and Mr. Laird responded to her
question/concerns. The Security Committee is currently looking into new 911 emergency
phones similar to the phones The Club owns.

Board of Directors Meeting
May 20, 2002
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M. Prupis asked a question regarding the increase in the deficiencies in assessments and the
delinquent payments by developers. Discussion followed. Mr. Kreusch responded to Mr.
Prupis’s question/comment.

M. Flynn asked for any further questions. With no further questions Mr. Flynn requested a
motion of adjournment.

Mr. Blasch moved adjournment. Mrs. Hoover seconded. The meeﬁpg was adjourned at 2:15

p-m.
W
Robert N. Giutiredp | |
Executive Vice President
RNG/ldw
Board of Directors Meeting
May 20, 2002
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EXHIBIT C

Plat Showing Abandonment of Existing Drainage Easement
Lot 22, Block 32
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' EXHIBIT D

" ARB Grant of Preliminary Plan Approval
Lot 22, Block 32
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SEABROOK iSLARND

Preperiy Owners Associarioon

August 18, 2006

Mr, & Mrs. McLauéhlin
455 South Church Street

Wmston Salem, NC., 27101 -

Dear Paul'& Susan,

The Archite;cfural Review Board has approved the Preliminary Plans submitted forBlock
32Lot22, Seabrook Island, SC. Please address the following comments of the ARB and

re-submit plans for Conditional Review. |

1. Owner is 1o assume all responsibility for the underground drainage line at the

20’ drainage easement / driveway.
2 Owner is to assume all responsibility for the abandoned drainage easement that
may contzin a pipe, '

- 3. Property lines must be Jocated prior to any grading becanse of the Right-Of-
Way for the SIPOA 2¢° drainage easement.

Please submitfeonditional‘Plans‘usin’g‘CADD‘éEﬁwa:e (including colors for entry doors,
~ garage doors, and window framing, as well as window frame cladding) by November 20,
2006 to avaid.additiguial review fees. Before releasing the Conditional Plan with the
ARB3iaiip appicval, the ARB is requiring that you submit an updated CD with the

Site Plan :

All elevations and design detail

Floor plans

All finishes and colors noted on the plans
Please note that the SIPOA uses AutoCadd LT 2005 software.

Bllo

Please call me at 843-‘243~8‘522 if you have any questions,

Cofr Foster,

sstrator
ARB Admin / Rlock 32 Lyt 27 mghlin 8 18 06
CC: Whitsey Powers -
J34 Bist Bay Siow, Sliegor.
Chistlestin, 3,29401

McLaﬂgh“ﬂ‘ 0341

1202 HawmAddald Wres  n 1
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EXHIBIT E

Letter to McLaughlins from SIPOA in re
Abandoned Storm Water Drainage System
R A June 19, 2007
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SEABROOK ISLAND

Property Owners Associanliaon

Tune 19,2007

Paul and Susan McLaughlin
309 North Green Strest
‘Winston Salem, NC 27101

Re: Abandoned Storm Water Drainage System
Dear Mr. and Mrs. Mchugﬁlen:

The purpose of this letter is to inform you of a plan being developed by the Seabrook
Island Property Owners Association (SIPOA) to address an abandoned storm water
drainage system on your property at Lot 22, Block 32, 3061 Baywood Drive. This older, .
corrugated metal pipe drainage system was abandoned in 1992 because a parallel
drainage system of high-density plastic piping was installed on the Crooked Oaks Golf
Course. Our goals in developing this project are-as follows: _

1. To climinate a 20-foot wide drainage easement across your property held by the
SIPOA. Eliminating the easement will provide you with inore freedom to build °

or expand on your property in the future.

2. To determine the best way to eliminate any future problems associated with the
inevitable degradation of the old metal pipe. '

3. To minimize any inconvenience to you during the project. _
We will begin planning for this projeci by surveying the affected area of your lot to

determine the exact location of the drainage pips. We will also identify significant trees
and landscaping shrubs on your lot that might be affected by firture work to stabilize or

remove the drainage pipe.
We welcome the opportunity to discuss this planned project with you at any time and will

- keep you informed as project planning proceeds. If you have amy questions, comments or

suggestions regarding it, please call John Wells or Heary Fellers at 843 768 0061,

1202 Laudfall Way  fohns Islaud, SC 29455 p. 843.763.0061 f. $43.768.4317
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EXHIBIT F

Email from SIPOA’s Executive Director John Thompson
d. September 22, 2008
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7 L‘h no&@(ge, 22 SepT OB

~—-Original Message--—~-

From: Johm Thompson <jthompson@sipon.org>

To: Paul MoLaughlin' <paul@immia.jafo>; valencosey@sol.com; vaphesrden jonidimayo.cdn; bitllo(@promeriech.com; jbovetie@earolinarr.com;
LightlGReomepstaet; ‘Bill Crater' <biflorater@ibelisouth s>

Ce: Slreed 7296 a0l com; 'Scatt Wellenger' <tswali@ibelizouth.nei>: ronaldcisncioabellsouth.net -

Sent; Mon, 22 Sep 2008 5:02 pm

Subject: Old Easement on your Baywood Lot - IMPORTANT

Dear Owners of Lots 21-28, Block 32, .

Wa would like to Invite you to @ meeting in the SIPOA office on Septamber 29th at 10:00am to discuss the matter described BElGW
are unable to atiend in parson, but would like to participate via conference phona, please fst me know. .

In brief, many years ago, the Board of Directors of the SIPOA voted to give a drainage easement, on your Baywood Lot back to the
property owners with the understanding that the properly owners pay all costs necessary to document the removal of the easement. Two of
you (or prior owners of your lots) chose to take the formal action to remove the easement from the recorded documants at the County

record’s office, and the rest did not. Now we have a complicated matter.

The dralnage pipe that is in the old eassment is still In place, is in good sondition, and functions, although a new dralnage pipe was
Instailed on the golf courss, providing the capacity to meet storm conditions for which all the drains on the island are designed {0 handle.
The presence of this additional pips, on your iots provides Increased capacity, above and beyond that for which other storm water drainage
systems on the leland are dasinged, and also provides continual servica to reduce the ground water leve! on your lots.

The Owner of Lot 22 Is interssted in bullding a new home, and wishes to remove the-drain pipe from the old easement. The Owners of Lots
21 and 23 are concarned about potential adverss impacts this may have on the drainage charact efistics of their lots.

The SIPOA hired an engineer skillad in these types of issues to evaiuate the situation... RabertGeorge, and Mr. George will bs at the
mesting on the.20th.

Thi .aﬂsﬁl;ed document is Bob-George's summary, In which he points out that kesping the. existing pipe in place and functioning Mie-best
d?te}thmmm that any poriion Is removad, installing an additional pipe, connecting to the new golf course drain W ifndth

iRinctiona:ofthes, presant eystent”

The SIPOA would llke to discuss the poesibillty of re-gsieblishing the easement and providing for the long-term care of the pipe, which is
presently still in very good condition, but doing so will require the oooperation of gl property owners.

Plsase et us know if you will be able to sitend the Sept, 28th, 10:00am meeting, at the SIPOA office.
i you have any questions | would bs glad to attempt to answer them prior to the mesting,

Sincerely Yours,
John Thompson

hon 1 5\@@%@

SEABROOK ISLAND

Properly Ownere Asspoctation

John G Thompson,PChiA

 Exeguinve Biraclor 4 f&’ p) \g @@p h r‘ ! ﬁ%

VAN SIP0R g

Naturel Oceanfrent Living near Historie Chariaston, SC

Naole: Thie communication, Including any allaghment. contrins
mformation thet may be confidential or privifeged, and is intended
solely for theo entity or individual 10 whom it is sddressed. If you
are nol the intended reiplent, please delete (s message and notify
lhn ‘cnder by replying fo this cSSHL, Any, d:sclusum. copyiog. or
of this e by piciis is stnclly hibi

Bliof!

" Plaintiffs’ Docs. 006
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Email from McLaughlins to John Thompson
d. October 3, 2008
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From: "Paul McLaughlin® <paul@mmfa.info> -
Date: Fri Oct 03, 2008 01:02:01 PM US/Eastern F J(“ﬂ T
To: "John Thompson™ <jthompson@sipoa.org>, “’Dale Foster" ®e% o~
<dalef@promarktech.com> P ) ’ l
Cc: "Robin Foster" <robinfoster@verizon.nets, <Sireed729@apl.cotn, ‘ “o ‘ .
<ronaldciancio @beilsouth.net>, <rswalli@belisouth.net>, <jwells@slpoa.org>,
"Whitnsy Powers® <studio_a@bellsouih.net>, "Ashley Easterlin™
<Ashley@easterlincompany.com>, “Linda Easterlin®
<linda@easterlincompany.com:, <sdavidson@davidson-bradshaw.coms>,
<valencoacv@aol.com>, <rswalll @bellsouth.net>,
<vanhaerden.jon@mayo.edu>, <jboyette@carolina.rr.com>,
<llight! @comecast.net>, <bliicrater@bsllsouth.net>, "C.R. & DEENA RALPH"™
<crdeenaralph@eanthlink.net>, <RCrater@sipoa.org>
Subject: RE: Baywood Drainage

Dear John,

The matter before us Is a mess. What is important to say ~ very clearly — it has
nothing to do with the actions of any individual property-owners. Three of us own
our Jots with the same understandings, which are reflected in documents on record

- with the County of Charleston. How this occurred is beyond my knowledge or

understanding. Speaking for myssif, (and | am repeating myself) aur offer to the
previous owner was contingent upon the easement being removed, How that

‘easement was removed Is beyond my knowledge. Nelther my wifs or | were

involved In that matter. Nevertheless, we were delivered a property that no longer
has an easement recorded. This is a fact.

5

The POA has known of this situation for well over two years and isft it unresolved
until we decided to move forward with construction of our ARC approved house
plans. Never during the course of the approval process was there any written or
verbal concern expressed by the POA or the ARC about the location of our house -
on the {ot. We proceeded, in good falth, to closing on our consiruction loan only
after our lawyer spoke with the POA and received assurancss from the POA that a
resolution of this matter was in the works. Today, almost three months after closing
on our loan and additional personal expense to my wife and |, nothing Is resolved.

| would suggest that the POA going 1o court to try to have the easement on our
properties reinstituted Is not a wise strategy. If that Is the case, only the lawyers win.
There must be another ' engineering option’ and it must be forthcoming

Immediately.

ROA 287
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EXHIBIT H

Letter from previous owner in re “proposed changes of
removal of drainage easement and ‘no build’ zone”
for Lot 22, Block 32
d. September 9, 2002

ROA 288




carroll gantz design
%‘g.(,a@d“ﬁ’ rh;«- .@a@&u Iiﬂ’""«- C—d‘
/’&éé’ EF,A-ly.%'i';?

September 9, éOOZ

Mr. Randy Pierce
Seabrook Island Town Hall

Dear Randy,

As owner of subject lot,- am hereby submitting a request for you
to record a new plat for lot 22, Block 32, 3061 Baywood Drive,
TMS No. 147-03-00-114, removing the drainage easement
parallel to the golf fairway and the “no build” zone thereon.
Application, revised mylars, and prints are enclosed.

In 2 meeting ont February 12, 2002, [ met with Messrs Doug
Smith, John Wells (SIPOA), and Daniel Forsberg (surveyor)
with these same revised plafs to request recording the revised
plat, (just completed by the surveyor)for which Mr. Wells
assured us that the POA had granted their permission to proceed.
It was agreed that Mr. Smith needed a letter from the POA to
confirm this, and Mr. Wells agreed to send such a letier to Mr,
Gantz.

On March 20, 2002 Mr. Wells notified me that the POA Roads
and Storm Drainage Committee met on March 18, and agreed
that there was no fiurther need for the subject easement. Mr.
Wells said that paperwork was to be initiated.

On May 3, 2002, Mr. Wells notified me that the R&D
Committee had approved the change, and that I could “prepare
any documentation that is required to remove the easement.”
assumed he meant the survey of the loi, already completed. He
said he would be able to give me a “letter of agreement™ by the
end of May.

817 Treeloft Trace, Seabrook Isiand, SC 29455
Phone 843-768-3780 Fax 843-766-3739
e-mall : carrgantz @woridnet. att net
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On May 21, 2002, Mr. Wells advised me that the POA Board of
Directors had approved the abandonment of the subject
easement, as well as for lots 23 through 28, and that the process
was now to submit the changes to the POA lawyers for their
review and comments.

On June 14, 2002, Mr. Wells advised me that the letter was with
the lawyers, and that it was to be back within the next 7-10 days.

On August 25, 2002, 1 advised Mr. Wells that we had a potential
buyer for the lot. Mr. Wells advised me on August 28 that the

_lawyers agreed that the easement could be released. No mention
of when the expected letter would be available.

On September 5, 2002, Mt, Wells advised me that the letter was
still being reviewed, and advised me not to wait for it, but to go
to the Town hall to request recording of the revised plat. I met
with you on this day, and you said you needed POA assurance of
the change. You suggested I write this letter, review it with Mr.
Wells, and submit it to Mr. Giuffreda for his seal on behalf of the
POA, so that you could proceed.

This has now been done and | herewith submit this letter, along
with the required fees, mylars, application and prints. [ now have
a purchase agreement for the lot from a buyer, but do not know
the closing date as yet.

Carroll Gantz f |

Authorization by POA that the proposed changes of removal of
drainage easement and “no build” zone on the subject lot have
been reviewed and approved.

//Q)// @*#Q%Q\'\ ; écv.—ﬁg;(‘\)_ﬁo.z'

Ce: POA

817 Treeloft Trace, Seabrook Island, SC 29455
Phone 843-768-3780 Fax 843-768-3738
e-mall : carrgantz @worldnet.att.net
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State of South Carolina ) Court of Common Pleas
)  Ninth Judicial Circuit
County of Charleston ) No.: 2011-Cp-10-07065

Richard Ralph and
Eugenia Ralph,

Plaintiffs,
. Deposition of
vs. RICHARD RALPH
Paul Dennis McLaughlin
and Susan Rode

McLaughlin, .
October 8, 2013
Defendants. '

Paul Dennis McLaughlin
and Susan Rode McLaughlin,

Third-Party Plaintiffs,
vs.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Seabrook Island )
Property Owner's )
Association, )
)
Third~-Party Defendant. )
) .
Deposition on oral examination, of Richard
Ralph, reported by Jeffrey M. Thomas, Registered
Professional Reporter and Notary Public in and for
the State of South Carolina; said deposition taken
pursuant to agreement and in accordance with the
South Carclina Rules of Civil Procedure, at the
Offices of Warren & Sinkler, LLP, 171 Church Street,
Suite 340, Charleston, South Carolina, on October 8,
2013, at the hour of 10:00 a.m.

GARBER REPORTING SERVICE, INC.
POST OFFICE BOX 12348
COLUMBIA, SOUTH CAROLINA 29211

‘ (803) 256-4500
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RICHARD RALPH
Page 5

vThis deposition is taken in
accordance with the South Carolina Rules of Civil
Procedure.

It is agreed and stipulated by the
Deponent and respective counsel that the reading and
signing of the deposition by the Deponent is
expressly not waived.

(Deposition Exhibit 1 marked for
identification.)

WHEREUPON:

RICHARD RALPH, being duly sworn and

‘cautioned to speak the truth, the whole truth and

nothing but the truth, testifies as follows:
EXAMINATION

BY MR. MATTHEWS:

Q. Sir, would you please state your full name
for the record.

A. Richard Weatherly Ralph.

Q." And your current home address?

A. 3055 Baywood Drive, Seabrook Island, South

Carolina 29455.

Q. How long have you lived at that address?
A. Since '97. Sixteen yeérs.

0. Where did you live before that?

Al I lived outside of Philadelphia.

GARBER REPORTING SERVICE
803-256-4500
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RICHARD RALPH
Page 15

never -- I don't know her. And he sat in on a
meeting the 29th of September, 2008, and again one
October 2008 discussing the pipe issue. And that is
really the only time that I've met him.

Q. Okay. Well, speaking of the piﬁe,‘let me
direct your attention --

MR. MATTHEWS: Let's mark this as 2.
(Deposition Exhibit 2 marked for
identification.)
BY MR. MATTHEWS:

Q. ‘Sir,'what I've marked as Exhibit 2 is what
is apparently a report by a Mr. Robert George sent
to a Mr. John B. Wells. I received this report,
among other places, from your attorney. I'1ll ask
you to take just one second to review it. Do you
reqognize this report?

A. Yes.

Q. I'm going to ask you to turn a few pages
in, I think a few pages in, it appearé to be a map.
Yes. | _

And those appear to be Lots 21 through 28.
Yes.
Okay. ©Now, I believe your lot is 237

Yes.

o » O P O ?

And Mr. McLaughlin's lot is 22; is that

GARBER REPORTING SERVICE
B03-256-4500
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Page 16
correct?
A. Yes.
Q. So is it fair to say that Mr. McLaughlin

is, I'm going to usé the term, upstream on a pipe
from you which goes down into a lagoon at Lot 2872

A. Yes.

MR. O'KELLEY: Object to the form.
BY MR. MATTHEWS:

Q. And, Mr. Ralph, from time to time you may
hear an attorney, either Mr. Sinkler or Mr. O'Kelley
object to the form. It's absolutely appropriate for
them to do so. Simply let them do so and then
continue with your answer. Okay? '

A. Okay.

Q. Now, there is a road, Baywood Drivé, at
the bottom of the map, correct?

A. Yes.

Q. And at the top of the map, I presume this
is north, would be the golf course?

A. Yes.

Q. And then there is a lagoon at the top
right of the map, correct?

A. Yes.

Q. And that is where the pipe spills into; is

that correct?

GARBER REPORTING SERVICE
803-256-4500
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Page 54

Q. How dé you Kknow it was closed?

A. Because only the open meetings are
announced, and this was never announced.

Q. How do you know that, sir?

A, Huh?

Q. How do you know that?

A. Because I never got any word of it, this
meeting.

Q. Okay. How would you normally get word of
the meetings?

A. It would be mailed.

Q. Okay. And your testimony --

A. Mailed. And also coming through the gate
on the board they would put up when there is an open
meeting.

Q. And you received no flyer, no --

A, Nothing. |

Q. -~ schedule of meetings?

A, This never came to us, no.

Q. When did you first learn about this
action?

A. The first time that anything was ever
mentioned about the pipe being abandoned was I think -
2007 at which time I went and delivered a letter to

SIPOA.

GARBER REPORTING SERVICE
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RICHARD RALPH
Y v Page 55

0. Okay. And what did your letter say?

A. I said -- basically I said, you shouldn't
touch the pipe. It functions. They were claiming.
it's old. 1It's decrepit, falling down. And I went
over and left a letter with John Thompson saying,
no, that is not the case. It's still functioning.
It's been our saving grace for the years that we've
been here.

Q. Did you keep a copy of that letter?

A. Yes.

Q0. Has it been produced to us?

A. I don't know. I don't know. I have a-
copy somewhere. He should -- John Thompson should

' probably have a copy. It's not dated though, but I

do ha‘ve a copy, yes.

MR. MATTHEWS: Okay. Let's go off
the record for a moment.

(Discussion off the record.)
BY MR. MATTHEWS:

Q.. Let's go back on the record. Mr. Ralph,
we've just discussed a letter that you said that- you
had given to Mr. Thompson in 2007. .I'll state that
I've not -- I don't think I'Ve seen that letter.

A. Well, I don‘t‘know if Mr. Thompson even

saw it. I had to drop it off. As I remember, he

GARBER REPORTING SERVICE
803-256-4500
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Page 58

BY MR. MATTHEWS:

Q. Sir, I'm going to handtyou what I've
marked as Exhibif 8.

A; Yeah. , -

Q. Can you identify that for .the record, sir?

A. Yes. I know this.

Q. And can you tell us what it is?

A. Yes. It's a letter to the McLaughlins
from John Thompson expressing the -- expressing what

should be done with the easement across the
properties claiming thaf the corrugated metal pipe
was abandoned in 1992.

Q. Which we -- I think we can both agree was
at 1east 10 years off?

A. Ten years off, vyes.

Q. I believe the minutes that we just
reviewed were from 2002; is that correct?

A. Yeah.

Q. And that is where at least it appears that
SIPOA's Board of Directors passed a measure to —-—

A. To abandon the pipe.

Q. -- abandon the pipe and the easement.
Sir, is that the letter.that you just told us that
you responded to in writing to Mr. Thompson?

A. Yes. Uh-huh.

GARBER REPORTING SERVICE
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Page 59
Q. Did you respond immediately or within the
week? |
A. No. I responded pretty quickly as I
remember.
Q. A1l right. So within the next -- within a

week or two of receiving that?

‘A. Yes. Uh-huh.

0. Okay. Did you receive it at about the
same time it was written, do you recall?

A. I have no idea, but I would say so, yes.

Q. all right. May I see that one moment?

A. (Witness.complied.)

Q. Do you recall taking issue with any
particular, other than the wrong date in here, the

abandonment being in 1999 versus 2002, do you recall

taking issue with anything about what he's saying?

Fér-instance, about the -~ for instance, he talks
about to determine the best.way to eliminate future
problems associated with the inevitable degradation
of the old metal pipe. Did you believe that that |
was a big issue? |

A. Yeah. I'll find that letter. And I said,

" listen, the system still works. The pipe is not

falling apart.
Q. Right.

GARBER REPORTING SERVICE
803-256-4500

ROA 299




o ~N oy 0o W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

RICHARD RALPH
Page 60

A.

The abandonment issue, that hadn't really

come up yet. They claimed it was abandoned.

Q.
A.

Right.

And I basically -- I'm the only one that

was living on that pipe at the time.

Q.
A.

here they

A1l right.
And I realized it was still working, and

are going to teat the thing apart or

filling in or whatever they wanted to do with it.

And that is when I argued against it. And I went

over, and
Q.
A.

I have no

very well.
Q.

heard --

oo

Q.

he was not there. I left a letter.
All right.
Whether he received it from the secretary,

idea. They never corresponded with us

But you at the very least wanted to be

Yes.
After receiving Exhibit 87
Right.

That you thought that the pipe should be

left alone?

A,

0.

Yes.
Is that correct?

Or refurbished or maintained as they are

GARBER REPORTING SERVICE
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State of South Carolina ) Court of Common Pleas

)
County of Charleston ) No.: 2011-CP-10-07065

Richard Ralph and Eugenia
Ralph,

Plaintiffs,
Deposition of

vs. 'PAUL DENNIS MCLAUGHLIN

Paul Dennis McLaughlin
and Susan Rode McLaughlin,
October 11, 2013
Defendants.

Paul Dennis McLaughlin
and Susan Rode McLaughlin,

Third-Party Plaintiffs,
vSs.

Seabrook Island Property
Owner's Association,

Third-Party Defendant.
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' Page 14

Q. Did you have any discussions with Mr. Ganz
or Ms. Ganz about the no build zone or the drainage
easement that was on the property?

A. No, sir.

Q. So when you purchased the property were

you aware that there was an easement on the

property?
A. We were aware that an easement had been
abandoned and we were told that by the realtor. -

Q. The realtor told you that it had been

abandoned?
A. Yes, sir.
Q. Did he show you any documents one way or

another about it or’did he just tell you?

A. No. He just told me, told us.

Q. Did he say anything other -than the fact it
had been abandoned?
| A. That it was our obligation to take care of
the removal of the pipef

Q. Did he say énything about your duties as a
member of SIPOA? "

AL No.

Q. Were you aware that in purchasing the

property you had become a member of SIPOA?

A. Yes.

GARBER REPORTING SERVICE
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Page 15

Q.

When I say SIPOA, just for the record I

mean the Seabrook Island Property Owner's

Association.
A. Yes, sir.
- 0. Okay. So you you've been a member of
SIPOA since 20027
| A, Yes.
n -
Q. Do you pay annual dues? -
A. Yes, sir.
0. Do you know how much they are?:
A.  About $1,980 a yeér.
Q. Do you know how those dues are assessed?
A. They are on a flat ——‘every pays the same
amount unless you have an improved -- if you have an

unimprdved lot, I think you get a discount.

Q.

Did you speak with'anybody at SIPOA before

you purchased the property about the easement?

A.
Q.
A.
Q.

No, sir.
Do you know who closed your property?
Eric Davidson. |

Did he give you any advice one way oOr

another about the statﬁs of the easement or the —-—

A.

Well, he told us -- he told us that it had

been abandoned, were we aware that it was abandoned,

that there was one that had been across our

GARBER REPORTING SERVICE
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Page 21
removing it was ours. »

Q. When you say it, you mean the pipe?

A. The pipe, yes, sir. Because the easement
had already been abandoned.

Q. Okay. Then it says, "Owner is to assume
all responsibility for the abandoned drainage |
easement that may contain a pipe." Do you see where
it says that?

A. Yes, sir.

Q. What did you understand that to mean?

A. That we bore the financial responsibility
of taking care of removing that if -we wanted to.

Q. I'm sorry. You notice it says all
responsibility? ~

A, Uh-huh.

Q. Did you seek legai counsel as to what that
might mean at the time? _

A. No; I did not.

Q. Have YOu since?

A. During the following -- I guess, later on
tﬁe issue around the -- in 2007 we talked -- I had

talked with an attorney, our attorney about that,

and that was Davidson because he had familiarity

with it.

0. That was Eric Davidson?

GARBER REPORTING SERVICE
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A. Eric Davidson, yes, sir.

Q. . Did you -- so you were speaking with
Mr. Davidson or seeking his legal advice?

A.’ In 2007 after things began to percolate
around the pipe issue.

Q. Did you refer this letter to him?

A. I sent him everything;

Q. Including this letterx?

A. Yes, sir.

0. Did he produce aﬁy type of ‘legal opinion
to you?

A. No, heididn't produce any written legal
opinion. We talked.on the phone.

Q. Did he opine at all about what the meaning
of that the owner is to aésume all résponsibility
for the abandoned drainage easement that may contain
a pipe?

A. Yeah. He said to us that, "It was your
responsibility to deal with all aspécts relating to
the pipe and you could remove it if you wished.”

Q. Did he also talk about the consequences of

your removal of the pipe?

Af No, he did not.
Q. Did you seek that advice?

A, I never asked him.

GARBER REPORTING SERVICE
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PAUL DENNIS McLAUGHLIN
Page 34

A. No, sir.

Q. I'm also going to hand you what's been
marked at a previous deposition as Exhibif 8 and ask
you to take a look at that. ‘

A. Yes, sir. |

Q. Take your time.

A. Uhfhuh. Yes, sir.

(Off-the-record discussion.)
BY MR. MATTHEWS:

Q. Now, was this communicaticn, this Exhibit
8, was that the only, I guess I could call it, major
communication between your letter of August 18,

2006, and June 19, 201172

A. Yes, sir.
Q. Or 20072
A, Yes, éir.
0. Okay. In that time, in the intervening

time period, what was going on on the property? Was
any building taking place?
A. We were designing our house and going

through that ARC process, ARB process.

Q. Okay.
A. And we had received approval on it and we
were —-- we just had a minor holdup on our end before

proceeding with construction.

GARBER REPORTING SERVICE
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Q. What was that?

A, Just trying to sort through some insurance
issues, you know, the flood and hurricane insurance,
particularly the hurricane insurance, getting
coverage and what the cost would be, stuff like
that.

Q. Now, at this time the August 18, 2006,
letter asks you to address certain issues concerning
the property. How did you do that or'had you done
that formally by the time the June 19, 2011, letter
had been issued?

A. Well, as partAof our architectural
submission plan, it was all in that.

Q. Now, previously in looking at what was
last on Mondéy marked as Exhibit 8 --

A. Yes, sir.

Q. -— it states among other things that this
older corrugated metal pipe drainage system was
abandoned in 1992. And I think we universally
agreed that was an error. It should have been 2002,
Because of a parallel drainage system of high
density plastic piping was installed on the Crocked
Oaks Golf Course. Our goals invdeveloping’this
project are as follows. To eliminate a 20-foot wide

drainage easement across your property held by

GARBER REPORTING SERVICE
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SIPOA. Eliminating the easement would provide you
with more freedom to build or expand on your
property in the future. Two, to determine the best
way to eliminate any future problems associated with
the level of degradation of the old metal pipe.

And, three, to minimize any inconvenience to you

during the project. 1Is this an issue that you

~brought to the attention of SIPOA or did you receive

this letter?

A. I just received it out of the blue.

Q. By the time you ﬁad received this letter
you had not removed the pipe from the property; is
that correct?

A. No, sir.

Q. At the time of this letter had you

discussed the status of the pipe with either of your

neighbors?
A. No, sir.
Q. Now, between the summer of 2007 and the

summer of 2008 was any other work done on the
property?

A. No. We were still working on the
insurance issue. |

Q. | Okay. I'd likeAyoulto look at what's

marked as Exhibit 9 in Monday‘é‘depositioni
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Q. Did they question your ability to remove
the pipe?
A, Did they question my ability to remove

this pipe? I think they did raise some questions
about the’pipe.

Q. Do you remember what they were?

A, I think about the consequences of moving
the pipe on their property, I think. I'm just
trying to think through all that. I mean, I was
most concerned about my issues obviously. | |

Q. What did yoﬁ take away from the meeting?

A. What I took away from the meeting was that
we -- during.the course- of the conversation as
Mr. George presented issues there was a proposed
solution that was available and that would have
required installing a new pipe to connect to the
pipe out in the golf course. We at that meeting"
agreed to grant the POA a new easement to connect
out to that pipe as a means of resolving the issues
that the neighbors had.

Q. Would that have required an easement from

the golf course as well?

A. Yes, sir.
Q. Do you know if that easement was ever
granted?
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A. Not that I'm aware of.

Q. Is it fair to say that if that easement
had not been granted, that that proposed fix would
not be workable?

A. That's correct. I think that's
reasonable. . So, for the record, we had agreed at
that meeting and then we went out to the property,
back of our property, with Mr. Fellers and other --
Mr. George to review the site. And after that
meeting I shook hands witﬁ Mr. Ralph agreeing that
we had reached an accommodation on the matter.

Q. So Mr. Ralph was present wheniyou went
back to your property to --

A. And with Mr. Fellers. And in Mr. Fellers'
presence we shook hands out there and said that, you
know, we had.a deal. And I asked Mr. Fellers to
communicate that to the POA leadership that we were
prepared to do whatever was necessary to move
forward with that, bearing no additional economic
costs except the granting of the eésement on the no
build zone, on our end of the no build zone.

Q. And who was Mr. Fellers?

A. Mr. Fellers was the person representing
the POA buildings and grounds position.

Q. Was he an employee of the POA?
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neighbors, wasn't our doing, but was there doing.

We had no responsibility to deal with the neighbors

on the -- our only responsibility was to our
property. .
0. Okay. I'm going to read this to you again

and I want to make sure I understand your answer.

Where it says, "The owner is to assume all

responsibility for the abandoned drainage easement

that may contain a pipe,"” you interpreted that to
mean your only responsibility was to how to get the
pipe out of the ground?

A. On our property.

Q. Okay. Did any lawyer tell you that that
was the case?

A. Yes.

Q. A lawyer told you that that meant --
that's wh;t that meant?

A. Yes, sir.

Q. Okay. What lawyer told YOu that?

A. Davidsoﬁ.

Q. Okay. Have you brought a malpractice
action against Mr. Davidson? .

MR. O'KELLEY: Object to the form.

BY MR. MATTHEWS:

Q. You may answer.
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that?

really. I've told all of the interested parties
that I am no longer trying to médiate what appears
to be an impossible situation. I've turned it over
to Legal and outside counsel, if necessary."

Did Mr. Reed tell you that he had finished
trying to.mediate what appeared to be an impossible
situation?

A. Yes, he did.

0. Tell me how that occurred. What prompted

A. It was a meeting following the week.

meeting of, I guess, whatever that meeting was in

September when we had reached agreement out on our

lot to install whatever was being proposed by the

POA and Mr. George. Apparently the neighbors
objeéted,and Mr. Reed just thfew up his hands and
said, "I'm not going to deél with this anymore."

Q. That was a meeting on COctober 1?2

A. If it was -- it was a week afterwards,
after that September meeting. I'm just working on
some notes here. Bear with me for a second.

Q. Go right ahead.

A. I'm looking for the date. It was the week
following the meeting that we agreed, whatever that

was, because we agreed at that meeting to have
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asserting privilege on two grounds, work product and
attorney/client, and will make the appropriate
motion for a protective order after the deposition
so that everyone can let a judge tell us whether or
not if‘s indeed privileged.

| MR. MATTHEWS: Fair. Fair. Fair.

MR. SINKLER: 11-172

MR. O'KELLEY: 11-1-11, two months
after this suit was originally filed.

MR. MATTHEWS: Got it. Well stated.

MR. O'KELLEY: Thank.you.

MR. MATTHEWS: Without disclosing
those to me why don't we have a chat after the
deposition is done today and just see if it's worth
fussing over. V

MR. O'KELLEY: Okay.

MR. MATTHEWS: Off ﬁhe record.

(Off-the-record discussion.)

BY MR. MATTHEWS: |
Q.  So when Mr. Reed told you that he was --

that this was an impossible situation what did you

‘mean that to -— what did you take that to mean?

A. He just was throwing up his hands. And I
was left with a house approved by the POA as cited
on the POA to build accordingly. And we had had
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construction loans and I was sort of left -- we were
left in limbo.

Q. Well, the impossible‘situation was between
what? I mean, in your words when he said this is an
impossible situation, what did you take that to
mean?

A. I didn't -- at that time I didn't know
what my options were because we had already received
assurance from Ron Ciancio in the summer that it was
resolvable and that we could move forward with
construction finances. We had an improved hoﬁse.
And I just didn't know where this left us at the
time. I wrote this.

Q. Was there a -- was there a time limit on
your loan?

o A. It was subject to renewal, I think,
annually. I£ was a construction loan. It_wasﬁ't
permanent financing. And nothing had happened
because we had received conversation with them back
in the summer.

Q. Was there anything in writing from
Mr. Ciancio?

A. No. It was conversation between the
attorney I can't remember, Eric —-- i can't remember

his last name.
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Q. ~ The construction loan?
A. Yes. With moving forward then with
construction.
0. Eventual construction?
A. I'm sorry?
Q. Well, let me repeat that just so we're not

talking over each other. Your testimony was that an
attorney named Eric Bradshaw, who was representing
you at the time, spoke with a Ron Ciancio, who was
some type of committee member with SIPOA, and
Mr. Ciancio told Mr. Bradshaw that he was giving
verbal approval for you to continue obtaining your
construction loan and to eventually construct a
house as approved by the ARB?

A That's correct.

And he did that sometime in the summer of

20082 |

A, In July when we got consfruction
financing.

\

Q. Okay. In July of 2008?

A. Yes, sir.
Q. And your construction loan was subject to
annual approval, you would have -- for instance, if

you had not constructed in 2008 and I presume into

July of 2009, you would need to get the construction
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A. Okay.

Q. So I want you to make sure you understand
and I want the record to be clear to make sure that
someone reading your answer will understand it.

A. Okay.

Q. The beginning and end of my question is
this. On or about August 18, 2006, I understénd
your testimony to be that Mr. Foster and Mr. Wells
told you, A, that you are responsible for paying for
the removal of the pipe and, B, tﬁat affirmatively
you had no other duty to anyone else regarding your
removal of the pipe; is that correct?

A. That is correct.

Q. Okay. But they never told you that in

. writing, they told you that verbally?

A, That's correct.

Q. Okay. Did Mr. Thompson ever tell you
that, A, your only duty was to pay for the removal
of the pipe and, B, that you had no other duty with
regard to anyone else, any other property 6wner or
SIPOA, regarding removal of the pipe? Did
Mr. Thompson ever tell you that?

A. No, I don't recall that.

Q. So did you believe that the resolution

that Mr. Ciancio moved and was apparently passed by
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A. Oh, I'm sorry.

Were the minutes that this requést asks
for? .

A. 1 presume so. The October 20 minutes?

Q. Right. So that -- those minutes would
have.come from the October 20, 2008, board meeting?

A, Yeah, I guess. I presume s0.

MR. MATTHEWS: Let's go off the
record for a minute.

(0Off-the-record discussion.)
BY MR. MATTHEWS:

Q. Now, as of October 2008 the pipe was still
in place, wasn't it?

A, Yes, it was.

0. Okay. Between the time that you had Had
your meetings in October and the time the bipe was
removed —-- I believe it was removed in December; is
that right?

A. That's correct. Yes, sir.

Q. Do you recall any other discuésions with
either the Ralphs or John Thompson about whether or
not you could remove the pipe?

A. I had conversations -- repeated
conversations with Mr. Ciancioc in that period of

time.
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Q. With Mr. Ciancio?

A. As a member of the POA board. .

Q. Okay. Did Mr. Ciancio tell you about the
resolution that he passed or that he introduced?

A. No, he did not.

Q. Did Mr. Ciancio tell you that he
thought -- well, I think I know the answer to this

guestion. Mr. Ciancio didn't suggest that that
resolution may apply to you?

A. It had never been forwarded to me
directly. So he never said that, no, to answer your
guestion.

Q. So between your meeting in September of
2008, September 29, 2008, and the timé you took the
pipe up in December -- was it the 3rd?

A. Somewhere around thére, yes, sir.

Q. Of 2008 when the pipe came up you had --
did you have verbal meetings with Mr. Ciancio or did
you engage in an E-mail correspondence with him
about the pipe-?

A. He and I were talking about trying to
resolve the issue and I was asking the POA to, you
know, give me some sense of what was going on
because I wanted to work with the POA to try to

resolve the issue,.
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Q. Well, what did Mr. Ciancio tell you
between October 3 -- I'm sorry —-- between September
29 and December 3 about the pipe? Did he say, "Go
ahead and remove it," or did he say, "We don't know
what to do," or, "This is a big mess," or, Gee, I
don't know what to do"?. According to you apparently
he didn't'mentiqn the resolution that was passed
October 20 that had to do with the pipe. So —--

A. That's correct.

Q. Was there any -- given your festimony in
that regard, did he mention anything else?

A. Well, he said that they were -- the legal
committee of the POA was working on some resolution
of the matter. And I was pressing him for some
direction as to what that was going to look like
because it wasn't clear to me where they were going
to come out.

Q. Okay. When you say -- and I want to get
your opinion -about this.

A. Yes, sir.

Q. When you say resolution of the matter, are
you talking about the drainage easement specifically
or was there something more afoot?

A, Not having to do with the drain -- our

drainage easement, having to do with the
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installation of George's proposed remedy that he had
presented at the September meeting. 'There-was never
any talk about the easement per se.

Q. Did you speak with anyone else from SIPOA
from September 29, 2008, to early December -- until
the pipe was removed in early December .20087?

A. He Was the only person we spoke with as
the chair of the legal committee on the board and a
member of the board. | /

Q. How many times would you say you spoke?

A. Weekly.

Q. Is this something you would do weekly?

A. Weekly.

Q. Now, were you still living in.
Winston-Salem at fhe time? .

A. Yes, sir.

Q. So those conversations would be with you
on the phone to you in Winston-Salem?

A. Yes. Mostly my initiation to him.

0. Okay. Did Mr. Ciancio live at Seabrook

Island?
A. I believe he did, yes, sir;
Q. Do you know if he's still alive?
Ai Yes, sir.
Q. Do you know if‘he's still in any way'
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A. Mr. Ciancio proposed‘back very similar to
what we had agreed to ;n September, to grant the POA
a new easement, that we would bear the
responsibility of installing that, that they would
only contribute a limited amount of dollars to that
effort, and that it was our obligation to negotiate
with the club about the easement out to the pipe out
in the golf course.

Q. 'So that's the last thing -- is that the

last proposal you received from the POA?

A. That's correct.
Q. Okay. Do you remember ébout the date that
you received that proposal? '
A. It was probébly in late November.
MR. MATTHEWS: Let's go off the
record for a minufe.
(Off-the-record discussion.)
BY MR. MATTHEWS: |
Q. Do you recall -- I understand you can't do
it by the date, but was this proposal from
Mr. Ciancio, was this a week before the pipe was -
removed or --
A. A week or ten days or so before the pipe.
Q. Did you get any clarification from

Mr. Thompson or anyone else on behalf of the POA
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about their position on your ability to remove the
pipe or was that the last communication you had from
the PCA about the pipe removal?

A, The last ——'the communication to him was
that it was an unacceptable proposal because we had
no authbrity to negotiate any easement with the club
about extending a pipe out there. We had no
authority. We had no adjudicatory control over that
matter and it was an undue burden on us.

Q. I understand in early December the POA

actually brought suit against you; is that correct?

"A. That's correct.

0. "What is your recollection of that?

A.. They went -- we began construction on our
property.

Q. And without trying to break your train of

tﬁought, but keep the -- keep the chronology clear.
A. Okay.
Q. When did you begin the actual like putting
stakes in the ground, that sort of thing? Would

that have been --

A, Shortly after the Ciancio thing.

Q Well, the Ciancio thing would have been --
A. In late November or so.

Q Okay. Late November 2008 is when you
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actually began putting stakes in the ground?
A. Yeah, after that.
Q. Okay.
A. Because we communicated that his proposal

was unacceptable to us.
0. Did he respond by saying, "Go ahead and do

what you want," or —-

A. No. _

0. Did he respond at all?

A. No.

Q. He didn't respond at all?
A. No.

Q. So the last word you got from the SIPOA on
whether or not you could remove the pipe was a
proposal that you rejected; is that correct?

A. That's correct.

0. Now, in late 2008 you were putting stakes
in the ground. And I understand that's when the
STPOA brought suit against you; is that right?

A. That's correct.

Q. Okay. What do you recall -- do you recall

being served with a lawsuit?

A, Papers were served with Eric Davidson.
Q. They were served to Eric Davidson?
Yes.
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A. Yes, I did.
Q. Tell me what that was.
A. When we received the proposal back from

Ciancio and expressed that it was unreasonable, we
had had our —-- my feeling was our chains’ yanked from
July to then without any resolution and we had been

trying to act in good faith to try to reach some

resolution.
Q. Okay.
A. So I contacted —-- and so I'm speaking with

" Mr. Davidson. I asked him, "Can we proceed with

construction?”
He said, "Well, you've received approval

from the POA under the ARC to move forward with

- construction and that you should be able to do that,

that you've done everything you possibly can to work
with the POA to reach a resolution, but you're
authorized to move forward." So on advice of

counsel and talking with couﬁsel we moved forward.’

Q. So you asked Mr. Davidson if you could go
forward?

A. Yes, sir.

Q. Were you aware when you asked

Mr. Davidson —-- was that the day that this case was

filed, Exhibit 77
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whole -- the approval of our lot.
Q. Was that back in 20067
A. Yes.
Q. All right. Go ahead.
A. And that all this action has result -- is

a result of PGA'S poorly handling the entire matter,
not communicating to the Ralphs about -- and the
other property owners about their May 2002 action
and what it meant for them, and that all this is
simply a result of POA's continuing to mislead
people at the September meeting where they misled
people, our neighbors, about what actions they had
or had not taken. |

Q. - What -- the September 2008 meéting?

A. That September 2008 meeting where they
denied --

0. How did they mislead anybody?

A. Because they said the easement had not
been -- had not been abandoneﬁ and hadn't disclosed
that they had taken action in May of 2002 to
abandoned the easement.

Q. Well, now tell me this. I think you would
agree with me that they could only abandon what they
had -- what was theirs, right?

A. That's correct.
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Q. So if someone else also had an interest in
the easement, SIPOA could not abandon what anybody
else had, it could only abandon what it had, right?

A. That's correct.

Q. So did SIPOA ever represent that it had
the authority to abagdon someone else's interest in ‘
any type of property to you ever?

A. No.

MR. MATTHEWS: Okay. I'm done.

EXAMINATION
BY MR. SINKLER:
Q. Dana Sinkler.
A. Yes, sir.
Q. I won't be very long. Do you know that

the drainage pipes you put down going towards the
golf course go across the Ralphs' easement?
MR. O'KELLEY: Object to the form..
THE WITNESS: The pipes do not go
into the Ralphs' property.
BY MR. SINKLER:
Q. You say they do not cross the4easement?
A. That's correct. They do not cross the
property line.
Q. Talking about the 20-foot easement?

A. They don't —-- what easement?
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MR. O'KELLEY; aAnd Dana, if you look
where it says staff present, you can see the
spelling.

MR. SINKLER: ©Oh, thank you.

BY MR. O'KELLEY:

v Q. I show you what's been marked as
Exhibit 2 and I'll represent to you that thoée are
minutes from May of 2002. Have you ever seen this
document before? |

A. I may have. 1I've seeﬁ lots of minutes.

Q. I'm sure. And specifically I want to
ask you about the second page of this document.
Right above where it says environmental committee
there's a paragraph that begins, Mr: Giuffreda
clarified Mr. Muenow, that paragraph; and I'll ask
youvif you could just read that paragraph for me.

A. Mr. Giuffreda --

Q. I mean not.read it into the record,
just read it for yourself.

A. OCkay.

Q;- Unless you remember this document
wholesale I jﬁst would ask you to read it to
refresh your memory.

A. Okay.

Q. It states that there were some -- a .

ROA 330

Page 18




12
13
14
15
16
17

18

20
21
22
23

24

25

10

11

19

" motion made to give the easement back to the

property owner with the understanding %hat the
property owner pay all cost necessary to remove the
easement. Mr. Giardino seconded. The motion
passed byva unanimous vofe. And it's referencing
Block 32; Lots 22 to 28. 1Is that your
understanding that you just told me about a few
minutes ago about the returning of the easement to
the property owners?

A. That's correct.

0. And do you know after this meeting in
May of 2002 what SIPOA did to implemeﬁt giving the
easément back to the property owners? ‘

A. I wasn't there so I can't tell you what
exactly happened.

0. | So we would have to ask Mr. Giuffreda I
wouldvguess? Would he be the best person to know.
what happened about implementation? ’

A. He may be.

Q. Okay. Do you know where Mr. Giuffreda
is these days? |

A. He stills.owns property on Seabrook
Island.

Q. So you all have his address and contact

1
information somewhere, correct? And you all, I
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that that easement‘might have crossed, yeah.

Q. All right.

(DFT. EXH. 7, Letter dated 8/18/06 to
Mr. And Mrs. McLaughlin from Coy Foster, ARB
Administrator,; was marked for identification.)
BY MR. O'KELLEY:

Q. And moving right along, let me show you
what's been marked as Exhibit 7. And let's just go
off the record for just one second.

(Off-the~record Conference.)
MR. O'KELLEY: Back on.
BY MR. O'KELLEY:

0. Looking at Exhibit Number 7, this is a

letter from Coy Foster, the ARB administrator( to

my clients dated August 18, 2006. Have you seen

~ this letter before? I know you've'probably seen

lots of letters from Mr. Foster over time but have
you seen this one?

A. I believe I have.

Q. Okay. This letter states that the
Seabrook Island ARB had given preliminary plan
approval for Lot 22 and then it says that there
were comments of the ARB which our clients had to

resubmit plans for conditional review regarding

Items Number 1, 2 and 3. What do you know about
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1 Items 1, 2 and 3 that are listed on this letter

2 from Mr. Foster?
3 A. I mean, what is stated here?
4 0. Yes, sir, just -- well, for example,

5 ﬁumber 1 states the owner 1s to assume all
6 responsibility for the underground drainage line at
7 the 20-foot drainage easement/drivéway. 'And Number
8 2 says, ownér is to assume all responsibility for |
9 the abandoned drainage easement that may contain a

10 .upipe. And then Number 3, property lines must be

11 locgted prior to any grading because of the

12 right-of-way fér the SIPOA 20-foot drainage

.13 easement.

14 Is it normal for the ARB administrator
15 to list conditions or things that need to be

16 addressed after preliminary approval is given?

17 A. ‘Sure.

18 Q. And to your knowledge these were things

i9 that had to be done before final approval or review

20 could be given by the ARB, correct, for the

21 McLaughlins' house plans? In othér words,

22 McLéughlins had to address these issues and then

23 move on to the next stage of approval, correct?

24 MR. MATTHEWS: Object to the form.

Please answer.
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Deposition 8. ;

Page 33
THE WITNESS: I mean, 1 and 2 appear to

not require an action, a physical action.
BY MR, O'KELLEY:

Q. Sure.

A. It's saying, you know, if you're going
to proceed, you assume all responsibility. Number
3 requires property lines to be located.

Q. And to your knowledge did the

.McLaughlins comply with Request 1, 2 and 3?

A. I don't have knowledge about what's in
the McLaughlins' heart aboﬁt 1 and 2. I don't have f
specific knowledge about locaticn of pererty lines’
but I would imagine that was done.

Q.  But they were eventually allowed to
build their house, correct?

A, Cérrect.

Q. Okay.

(DFT. EXH. 8, Letter dated 6/19/07 to
Paul and Susan McLaughlin from John G. Thompson,
Executive Vice—Preéident, was marked fof‘ - I
identification.)
BY MR. O'KELLEY:
0. Now, this Number 8 is a'letter from you

and it says Deposition 8. It's also this

ROA 334




10
11
12
13
14
15

16
17
18
19
20
21
22
23
24

25

Page 50
and Mr. George had kind of decided to --

A. Not specifically, bpt I know we had a
couple of different meetings with owners in the
area and --
Q. And do you recall when those meetings
tobk place? /
A, I do not.
Q. Okay. If I represented to you they

were in the fall of 2008, does that sound

reasonable, sometime in the fall -~

A. Sounds reascnable.

MR. MATTHEWS: Tet him finish.
BY MR. O'KELLEY:

Q. Do you recall -— can you tell me what
your recollection is of those meetihgs that you had
with the Baywood owners and Mr. George?

Al I don't remember details of specifics
in the meeting. I think the -- I think the -- you
know, the main point Mr. George wanted to make is
that the existing pipe had some features. It was
leaking sc it was not by design but by defaéto it
was acting as a French drain allowing water to |

enter the pipe and discharge into the pond so...

So that was not the purpose for which it was

installed but that is how it was functioning and
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Page 51

" wanted everybody to know that there was benefit.to

that and take that benefit away it could have some

.impact.

9. And my understanding, the POA prior to
some of the complaints by the neighbors had said
and as you testified to, McLaughlins, feel free to
remove it, it's your responsibility after you do
so, correct?

_ MR. MATTHEWS: Objection.
BY MR; O'KELLEY:

Q. And when I say it, the pipe, sorry.

MR. MATTHEWS: Object to the form.
Please answer.

THE WITNESS: Yes, that's -- I believe -
that’was‘the intent all along is, you know, if the
6wners want to do something and not have that pipe
cross the property, they're -- guys, you're on your
own if you want to do something, it's up you.

(DFT. EXH. 14, E—mail dated 10/2/08 to
Mr. Foster from John Thompson, was marked for
identification.)

BY MR. O'KELLEY: : ;

Q. Number 14 which I'll give to you and to

your attorney and Mr. Sinkler. This is an e-mail

from you dated October 2nd, 2008 and it's addressed
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signed by David Wheéler, Trudy Robertson and Robert
Sumner all at Moore & Van Allen. Do you recall
that the motion for a temporary restraining orxder
was withdrawn?

A. Yes.

Q. And then the case was dismissed
according to Exhibit 47 on January 27th of 2011, is

thatlyour recollection?

A, Yes, it is.

Q. Do you know why the POA withdrew its
complaint?

A. As I recall, the éomplaint as it was

prepared and executed, simultaneously the

Mclaughlins were removing the pipe so once the

complaint was delivered, the pipe was then moved.

'Q. And the McLaughlins were removing the
pipe with the permission of the POA, correct?

MR. MATTHEWS: Object to the form.

"THE WITNESS: I think depends Which --
at what time and what permission. Certainly if you
go back to 2002 and say the easement was giving the
property owners and all of that through the RAC
process of approval for construction, approval of
plans, there 1is the reason for the filing of the

complaint was that we weren't fully satisfied that
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" all the drainage issue has been addressed and

wanted the pipe to remain until plans were
submitted as to how it would be handled.
(DFT. EXH. 48, Letter dated 4/21/09 to

Baywood Property Owners, et al. from John Thompson,
with attachments, was marked for identification.)
BY MR. O'KELLEY: |

Q. You mentioned earlier -- and maybe we
should have done this in a different sequence.
This is Exhibit Number 48. Was this é document
fhat you were discussing earlier about.the
reaffirmétion of the easement that you said was --

A. That's corfect.

Q. -- sent to some of the property owners?
And it says that the owners of Lots 23, 24 and 25,
the Ralphs,. the Scobees and the van Heerdens, who
have already executed this agreement. Do you know
if the other owners other than the McLaughlins or
anyone else,‘including the Fosters or anyone else
signed this agreement beside the Ralphs, the
Scobees and the van Heerdens?

A. I believe we had others execute the
agreement. As I recall there was one holdouf and I
don't recall sitting here who was the holdout.

0. Could that have been the same Fosters

ROA 338

Page 97



10
11
12
13
14
15

16

17

18

19

20

21

22

23

24

25

find out that the pipe had been destroyed?

! A. I think we found out about it the day
that it was removed, either the day or the day .
after.

Q. The day that you signed the affidavit
and filed the complaint?

A. There's a couple day window there. I
don't recall -- I don't recall if T signed it on
the day it was removed or the day before.

Q. The documents would indicate that both

of those appear on December 9th.

A. Qkay. If that's what it is, that's: -

“what it is.

Q. Do you recall receiving a telephone
call from'Mfs. Ralph on the morning of December the
9th asking if the pipe was coming up that day?

A. I don;t recall that but it certainly
could have happenéd to that extent, 'got a phone
call.

¢
Q. Would you have told her that it was not

or did you ‘kncw it was going to be coming up?

A. No, 'I didn't know that it was coming up
before it happened.

MR. SINKLER: I don't think I have

anything further.
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Page
EXAMINATION
BY MR. MATTHEWS:
Q. Mr. Thompson, we've met.
A. Yes, we have.
Q. I'm the lawyer for SIPOA, Gene

Matthews. When the drainage system -- strike that.
When the section of pipe that was taken
up on the McLaughlins' property in December 2009 --

strike that, December 2008, at that time is it fair

" to say that SIPOA and Mr. McLaughlin and

Mr. McLaughlin's neighbors had not come to an
agreement on whether or not Mr. McLaughlin could
take the pipe up?

A. . That's correct.

Q. Did Ralph Ciancio (sic), was he
involved in trying to create such an agreement
prior to the pipe being lifted? |

A. I don't recall Mr. Ralph's involvement

in trying to create an agreement.

' Q( I'm sorry, Ron Ciancio.

A. Oh.

Q. I'm sure I'm mispronouncing his name.
A. Ciancio.

Q. Ciancio.

A. Yes.
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0. Was he involved in an effort to speak
to the MdLaughlins about some solution prior to the
pipe being lifted up?

A, He very well may have been. I wasn't
privy to those con#ersations if they happened.

Q. Okay. Was the SIPOA's Aecision.to file
the lawsuit that's Exhibit 46, was that because
there was no meeting of the minds as to whether or
not Mr. McLaughlin could take the pipe up?

A. Correct. |

Q. Okay. I beliéve you said after SIPOA
found out that the pipe had in fact béen taken up
regardless, at that point at some later date the
lawsuit was withdrawn as moot?

A, Correct.

Q. I want to turn your attention to what's
been marked by my colleague as Exhibit 7. Just
refer to the stack over there. 1It's a letter dated
August '18, 2006.

A, Okay.

Q. Were you copied on that letter if you
recall? |

A. I don't recall.

Q. Do you recall whether or not -- I think

you said at the time Mr. Foster was the ARB
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What was it supposed to drain?

A. It collects water from the roadway out
of -- on Baywood Drive and the pipe across the lots
was simply a transmission pipe.

Q. So the -- as originally intended, the

easement was to drain a common area along a

roadway, not surface water on individual lots?

A. That's correct.

0. And I believe that Mr. George's report

‘indicated that perhaps over time the pipe had

deteriorated such that to the extent that it could
provide some incidental effect on surface water, it
was just that incidental?

A. That was his report.

Q. Okay. But he did not opine as to

whether or not the original intent of the easement,‘

which was to provide drainage for a common area not

on the properties in question but under the -- but
would be a transmission pipe through the property
is the question. He had no opinion about whether
or not -- what legal effect that easement would
have because he's not a lawyer?

A. I don't —— I don't believe he addressed

legal effects.

Q. Okay. Now, the affidavit that's
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Richard Ralph and Eugenia Ralph,
Plaintiffs,
vs.

Paul Dennis McLaughlin and Susan Rhode
McLaughlin,

Defendants
and
Paul Dennis McLaughlin and Susan Rhode
McLaughlin,

Third-Party Plaintiffs,

VS.

Seabrook Island Property Owners
Association,

Third-Party Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
C/A No.: 2015-CP-10-3550

THE DEFENDANTS AND THIRD-.
PARTY PLAINTIFFS PAUL DENNIS
MCLAUGHLIN AND SUSAN RHODE

MCLAUGHLIN’S MEMORANDUM OF
LAW IN SUPPORT OF THEIR
MOTIONS FOR SUMMARY
JUDGMENT
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TO: THE HONORABLE G. THOMAS COOPER, JR.
PRESIDING JUDGE FOR CHARLESTON COUNTY

The Plaintiffs, Paul Dennis McLaughlin and Susan Rhode McLaughlin, by and through

their undersigned counsel, submit this Memorandum of Law in support of their Motion for

Summary Judgment to be heard by this Court. For the reasons stated herein, the Motion should

be GRANTED.

{00770769.D0C)

ROA 342i




FACTUAL BACKGROUND

The Defendants Paul Dennis McLaughlin and Susan Rode McLaughlin (the
“McLaughlins”) are the owners of Lot 22, Block 32, 3016 Baywood Drive on Seabrook Island.
(Title to Real Estate, Ex. C to Answer and Third Party Complaint). The McLaughlins purchased
this property on October 1, 2002, from Carroll M. Gantz and Lorraine Gantz. /d. The Plaintiffs
Richard and Eugenia Ralph (the “Ralphs”) are the McLaughlins’ next door neighbors and own
Lot 23, 3055 Baywood Drive. (Ralph Deposition, p. 5, 1. 19-23). The Ralphs have owned their
property since 1997. Id. The Seabrook Island Property Owners Assoéiation (“SIPOA”) is the
property owners association for Seabrook Island and the former owner of a 20’ Drainage
Easement cross the north end of the McLaughlins’ property. (Forsberg Eﬁgineering Plat, Ex. Bto
Answer and Third 1"arty Complaint).

On May 20, 2002, the SIPOA Board of Directors took a vote, recorded in their minutes,
to abaqdon the easement on Lot 22, Block 32. SIPOA’s Directors . |

made a motion to give the easement back to the property owner with the

understanding that the property owner pay all cost necessary to remove the

easement. Mr. Giardino seconded. The motion passed by unanimous vote.
(Minutes, Ex. D to Answer and Third Party Complaint). Part of the easement was a drainage
pipe that ran under Lots 21 to 28 on Baywood Drive. (John Thompson Depo). The. area with the
pipe shows as a “NO BUILD” zone on the Forsberg plat.

The Plaintiffs’ predecessor in tifle obtained approval from the Executive Vice President
of SIPOA as well as from the Town Administrator to record a new plat showing the
abandonment of the easement and the “no build‘areé” in that easement. (Signed Letter, Ex. A, to
Answer and Third Party Complaiﬁt). There was no objection from the Plaintiffs or anyone else

on Seabrook Island as to the abandonment of the easement in 2002.
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On September 22, 2002, a new plat was recorded in the Office of the RMC for Charleston
County in Book EF at Page 883 of that January 17, 2001, plat from Forsberg Engineering and
Surveying entitled “PLAT SHOWING ABANDONMENT OF AN EXISTING 20’ DRAINAGE

‘EASEMENT.” (Ex. B to Answer and Third Party Complaint). ﬁc plat was approved by Mr,
Randy Pierce, the Town Administrator for Seabrook Island. Jd. Using the reference to this new
plat, the Plaintiffs purchased Lot 22, Block 32 from Carroll M. and Lorraine D. Gantz. (Title to
Real Estate, Ex. C to Answer and Third Party Complaint) The deed from Mr, and Mrs. Gantz to
the McLaughlins refereﬁces the property description in the new plat. The deed from the Gantzes
was recorded on October 9, 2002, in Book L421 at Page 820..1d. Both the plat and the deed were
recorded as of October, 2002,

In the spring of 2006, the McLaughlins submitted é plan to the SIPOA Architectural
Review Board to build their home on Lot 22 at 3061 Baywood Drive. The McLaughlins
understood from SIPOA that they had the obligation to pay for the removal of any pipe in thg No
Build Area. (McLaughlin Depo, p. 14) Thg McLaughlins submitted house plans through their -
architect Whitney Powers and were told by Coy Foster, SIPOA’s ARB administrator, that the
McLaughlins were financially responsible for removing the pipe from the drainage area. (Ex. E
lto Answer and Third Party Complaint). The SIPOA Architectural Review Board approved the
plans for the McLaughlins on August 18, 2006, through Coy Foster’s letter.

In June 2007, SIPOA contacted the McLaughlins about creating a plan to address the
abandoned easemc;nt and pipe. (Letter, June 19, 2007). The Plaintiffs also received this letter.
(Ralph Depo, p. 54, p. 55, p. 59). The Plaintiff Richard Ralph testified that the pipe was working
and did not want the McLaughlins to “tear the thing apart or filling it in or whatever they wanted

. to do on the property. And that is when I argued against it.” (Ralph Depo. P. 60).
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The McLaughlins sought financing for their construction in 2008. (McLaughlin Depo, p.
334)., During tﬁat time, Mr. McLaughlin contacted Ron Ciancio of the SIPOA legal committee
who gave him verbal approval to continue the process in order to obtain a loan and begin
construction, Jd. at 65. The Ralphs continued to express concerns during this time.

On September 22, 2008, SIPOA’s director, John Thompson sent an email to the
McLaughlins and the Ralphs regarding the easement. In that email, Mr. Thompson wrote

The Owner of Lot 22 is interested in building a new home, and wishes to remove

the drain pipe from the old easement. The Owners of Lots 21 and 23 [the Ralphs]

are concemed about potential adverse impacts this may have on the drainage
characteristics of their lots, :

The SIPOA would like to' discuss the possibility of re-establishing the easement

and providing for the long term care of the pipe, which is presently still in very

good condition, bud doing so will require the cooperation of all parties.

(Email, 9/22/2008, Ralph Depo. Ex. 9)

On September 29, 2008, the President of SIPOA, Sam Reed, conveneci a meeting with the
McLaughlins and their neighbors. The McLaughlins brought their then attorney, their architect,
and representatives of theirlcontracting compahy, too, to discuss a plan from Robert George, a
professional engineer, regarding the removing of the pipe and a remedy. (McLaughlin Depo., p.
48, p. 49) At that meeting, the McLaughlins agreed to give SIPOA a new easement in the
setback area between their property and the Ralphs to install Mr. George’s plan and remedy. Mr.
McLaughlin allowed a tour of their property and a proposed solution, The Ralphs withdrew any
support for that plan. And, from September through December, 2008, the McLaughlins

attemnpted to resolve the issue. Ultimately, on December 9, 2008, the McLaughlins removed the

pipe in the NO BUILD area.
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On that same day, SIPOA filed a complaint and motion for a temporary restraining order
in that case captioned Seabrook Island Property Owners Assoc. v. Paul Dennis McLaughlin and
Susan Rhode McLaughlin, Case Number 2008-CP-10-6975, in this Court. That lawsuit
requested relief for all £)roperty owners on Seabrook Island, including the Ralphs, in order to stop
the McLaughlins from building their home unless the McLaughlins installed another drainage
system. The Plaintiff dismissed its lawsuit two (2) days after it was filed on December 11, 2008.

In allowing the abandonment of the easement in 2002, approving plans in 2008, the
McLaughlins relied upon SIPOA in constructing their house. The Ralphs sued on September 30,
2011. In their lawsuit, the Ralphs acknowledge receipt of knowledge of the abandonment of the
easement on September 22, 2008, over three years before their suit was filed. (Complaint, p. 5)
The i’laintift’s Complaint has no enumerated causes of action but asserts t.here has been an
increase of surface water flow and destruction of drainage leading to anguish and emotional
discomfort entitling them to actual and punitive damages”. (Complaint, p. 7)

ARGUMENT
1. The Plaintiffs’ Complaint is barred by the applicable Statute of Limitations

As stated in their Complaint, by admission, and by testimony, the Plaintiffs filed suit
more than three (3) years after knowing of their potential causes of action and some six (6) years
after the new plat was recorded, well outside of the statute of limitations. See S.C. Code Ann.

.§15-3-530(3)(1962, as amended)(three year statute of limitations for damage'to property or.
trespass). Although there are no causes of action stated in the Plaintiffs” Complaint, they are
seeking to enforce alleged rights in an easement, which easement was for SIPOA, and not the
Ralpbs. (Complaint, pp. 6-7). In addition to the Ralphs acknowledging receipt of knowledge of

the abandonment of the easement on September 22, 2008, Mr. Rélph testified that he knew in
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2007 that the McLaughlins were “going to tear the thing apart or filling it in or whatever they
wanted to do with it. And, that is when 1 arguéd against it,” (Ralph Depo., p. 60). Yet, neither of
the Ralphs took any steps to protect their alleged interest in SIPOA’s easement against ‘the
McLaughlins or SIPOA within three years. At that time, the Ralphs knew or should have known
of their potential cause of action against the McLaughlins or STIPOA. Going back further to 2002
when the new plat was recorded, the Ralphs certainly are beyond their three (3) year window to
sue. A party has constructive notice and the statute of limitations beings to run when a party
knows of facts and circumstances that would put a person of common knowledge and experience
on notice that some right had been invaded or that some claim might exist; failure to know the
_ e)étent of damages is. immaterial, Barr v. City of Rock Hill, 330 S.C. 640, 500 S.E.2d 157 (Ct.
App. 1998). 'I‘he emails to the Ralphs, the recording of the new plét, the recording of the deed,
the minutes of SIPOA, all put the Ralphs on notice that they had a claim, but they did nothing
until eight days after the statute of limitations ran. In the summer of 2007, the Ralphs knew that
there were some violation of their rights, but they faﬂed to act.
2. The Plaintiffs have no cause of action for trespass against the McLaughlins for
removing any pipe in the “NO BUILD” area and to remove the drainage pipe.
Although there is no cause of action pled for trespass, the Ralphs are seeking to make this
a trespass case. This case is analogous to Snow v, City of Columbia, 409 S.E.2d 797, 305
S.C. 544 (1991). In Snow, homeowners brought suit against the City of Columbia for
damage caused by the discharge of water from a leaking water main. Jd. In that case, thel‘
Court of AppeaIS'held that the rule in Rylands v. Fletcher (1868) LR. 3 H.L. 330 does not
apply in South Carolina. That rule states that a person who bring on his lands and collects or

keeps anything there likely to do mischief, if it escapes, must keep at his peril and is liable
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for damage to others. In Rylands, a mill owner wﬁs liable for escaping water. Tort liability
is grounded not on the notion that a defendant by his mere act or omission has caused harm
but rather on the notion that a wrongfil act or omission has caused some harm. The'
Defendant must be “unjustified”. Snow, id. As in this case, the Snows asserted that an
intrusion on land is actionable without regard to intent, which the Court of Appeals said was
a “mistaken view of trespass to land.” Id. at 552, 409 S.E.2d at 802. To éonstitute an
“actionable trespass, there must be an affirmative act, the invasion of the land must be
intentional, and the harm caused must be the direct result of that invasion_.”' Id. at 553, 409
S.E.2d at 802. Intent must be shown by showing a voluntary act and that the Defendant |
knew or should have known the result would follow. Id. Here, any entry on the.land of the
Ralphs is the result of the McLaughlins’ approved, sanctioned, and planned removal of the
drainage pipe in the NO BUILD area. As in Snow, the McLaughlins have not intentionally
discharged water upon the Ralphs® property. There has been no testimony that the
McLaughlins have dumped, poured, or dropped water on the Ralphs® property at any time.
The removal of the drainage pipe, as authorized, and, at one time, as litigated and dismissed
by SIPOA, does not constitute an act where the McLaughlins intentionally caused water to be
discharged onto the Ralphs’ propety. |
The Ralphs claim for trespass are further barred by the common enemy rule. South
Carolina follows the common enemy rule with respect to the diversion of surface waters
ﬁaturally flowing across land. Lucas v. Rawl Family Ltd. P'ship, 359 S.C. 505, 598 S.E.2d
712 (2004); Balitzeger v. Carolina Midland Ry. Co. 54 S.C. 242; 32 S.E. 358 (1899). The
rule allows a landowner to treat surface water as a common enemy and dispose of it as the

landowner sees fit. Lucas v. Rawl Family Ltd. P'ship, 359 S.C. 505, 598 S.E.2d 712 (2004).
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There are only two exceptions, the landowner must not create a nuisance per se and an upper-
landowner may not collect the water and then cast it in concentrated form upon a lower
landowner. Jd. In their Complaint, the Ralphs allege the McLaughlins proceeded with th(;,ir
building plans, had a section of culvert on their property dug up and destroyed and raised the
elevation of their lot, all leading to “the increase of surface water flow and destruction of
drainage across the Ralphs’ property.” (Complaint, pp. 6-7). These affirmative acts lead to
the “increase of surface water flow.” Id. The McLaughlins’ actions complained of are
allowed under the common enemy rule in order to direct surface water off of their property,
as stated in the Complaint. Each landowner is entitled to take whatever steps he pleases on -
his own land to dispose of surface water without liability to adjoining landowners. Lucas, id. ‘
at 511, 598 S.E.2d at 715. That is exactly what the McLaughlins have done and no cause of
action for trespass can be sustained accordingly. There is no evidence that an exception has
been met, either, by nuisance per se or concentrated collection by the McLaughlins. There is
no testimony of either,
| 3. The Défendants’ Third-i’arty Claims for reliance on the SIPCA for
indemnification should stand due to the reliance on SIPOA |
The McLaughlins’ third-party complaint pursuant to Rule 14 SCRCP arises from the
actions of SIPOA in 20'02 and 2008 regarding the abandonment of the easement and the
approval of plans. SIPOA already attempted one lawsuit against the McLaughlins which it
hastily dismissed after two (2) days. See Seabrook Island POA v. McLaughlin, Case No.
2008-CP-10-6975. If the McLaughlins are found in any way lisble to the Ralphs, they seek
to hold SIPOA liable. There is no cause of action for promissory estoppel, contrary to what

SIPOA has asserted.
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CONCLUSION
For the reasons stated herein, the McLaughlins request that his Court grant its Motion for

Summary Judgment to dismiss the Ralphs’ claims with prejudice.

Mt. Pleasant, South Carolina _BUIST’ BYARS & TAYLOR, LLC

L B
M&, 2016

By: d
G. Hamlin
S.C. Bar No. 15491
652 Coleman Boulevard, Suite 2
Mt Pleasant, SC 29464

Phone: (843) 856-4488

Fax: (843) 856-0613
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I hereby certify that I have this z Y day of May, 2016, emailed a true and

accurate copy of the foregoing Defendants’ Motion for Sumrhary Judgment through the United
States Postal Service, postage prepaid, addressed as follows:

G. Dana Sinkler, Esq. Eugene H. Matthews, Esq.

Warren & Sinkler, LLP Richardson Plowden
P.O. Box 1254 P.O. Drawer 7788
Charleston, SC 29402 Columbia, SC 29202
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
' )
COUNTY OF CHARLESTON ) CIVIL ACTION NO. 2015-CP-10-3550
) .
RICHARD RALPH AND EUGENIA )
RALPH, )
)
Plaintiffs, ) PLAINTIFFS' MOTIONS
) FOR A NEW TRIAL "é
PAUL DENNIS MCLAUGHLIN AND ) \ T h
SUSAN RODE MCLAUGHLIN, ) \ o, @ fh
. -~ i;; -0 s
) e, = 4
Defendants. ) \ S5 W
-
) \ 7% 2

Pursuant to Rule 59 of the South Carolina Rules of Civil Procedure, the Pla}vtiffs herleby
- rﬁove for a New Trial Nisi Additur, or, in the altemativé, a New Trial as to Damages .Only, or, iﬁ
the alternative, a New ’I‘rigl Absolute.
The Trial
At trial, Plaintiffs presented evidence that they had an ownership interest in a drainage
easement, containing a dragnage pipe and No Build Area, ;Jvhich extended onto the Defendants’

property. The Plaintiffs offered testimony by Howard Yates, an expert in the law of real property,

that the existence of the drainage easement on the Defendants’ lot had not been extinguished by a -

new plat recorded by the previous owner. Mr. Yates further testified that‘ the Seabrook Islénd
Property Owners’ Association (“SIPOA”) could not have unilaterally abandoned the easement,
although it had attempted to do so around the time the Defendants purchésed their lot.

At the close of evidence, the Plaintiffs made a motion for a Directed Verdict as to the issue
of liability. Plaintiffs contended that the Defendants had trespassed as a matter of law. This is

because the following facts, constituting the elements of trespass, were utterly uncontroverted: (1)

that the Plaintiffs had an ownership interest in the drainage pipe and No Build Area; (2) that the
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Defendants authorized their construction crews to dig up the pipe and to build a portion of their
house in the No Build Area; and (3) that the Plaintiffs did not grant them permission to do so.

At trial, Plaintiffs presented evidence that they had suffered damages caused by the
Defendants’ trespass. Foremost was the testimony of storm-water drainage engineer Robert
George, P.LS., PE, who testified, in accordance withA his scientific énalysis and within a
reasonable degree of engineering certainty, that poor drainage andAflooding on the Plaintiffs’
property was a direct result of the Defendants’ trespass in digging up the drainage pipe and building
their house on the No Build Area. Further, the Plaintiffs themselves testified that there was a
marked and noticeable difference in the drainage of storm-water from their property before, as
opposed to after, the Defendants’ construct‘ion. '

Mr. George’s analysis that the Defendants’ trespass caused the ﬂooding and poor drainage
on the Plaintiffs’ property was largely unrefuted by the Defenciants, who focused their defense
instead on the issue of whether or not the Defendants had permission to build froﬁu the SIPOA,
and on whether the SIPOA had‘previously abandoned the drainage easement.! Aside from
asserﬁons by the Defendants that they had séen water after a “heavy, heavy” rain in the Plaintiffs’

back yard prior to their construction (which assertions conflicted with the Plaintiffs’. testimony,

' The issue of whether the Defendants reasonably relied on the SIPOA’s abandonment of the easement had been
previously litigated when it was asserted as a Third-Party Claim in this same lawsuit. In an order dated May 26,2016,
The Honorable G. Thomas Cooper, Jr. held: .

As a practical matter, there is no evidence fo show that the SIPOA has ever made any
promises to the McLaughlins. Accordingly, as a matter of law, there is simply no genuine issue of
material fact that the McLaughlins reasonably relied on the...SIPOA or otherwise reasonably based
their decision to remove the pipe in 2008, which is what prompted the lawsuit brought by the
Plaintiffs.

In fact, the record is completely clear that there was absolutely no “unambiguous
representation” from SIPOA that the McLaughlins’ only responsibility regarding the pipe was that
they had to pay to remove the pipe. Rather, the entire history of the interactions between SIPOA
indicate the opposite—that the McLaughlins had to assume all respansibility for the disposition of

* the pipe.”
Plaintiffs argued at the close of their evidence that all claims by the Defendants to the contrary should be excluded
from testimony at trial, and again, at the close of Defendants® evidence, that an instruction be given by the Court as to
the Defendants’ improper reliance on the SIPOA. ‘

2
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and were further undermined by the Defendants’ own admission that they were only in town for
brief visits on the weekend and so did not have an opportunity to witness how the water that they ’
saw actually drained), Mr. George’s expert testimony that the drainage problem on the Plaintiffs’
property was caused by the Defendants’ construction was not substantially contradicted by the
Defendants at trial. |
Standard

Motions for a new trial on the ground of inadequacy of the verdict are addressed to the
sound discretion of the trial judge, and the grant thereof is subject to review on appeal only as to
whether there has been an abuse of discretion. Toole v. Toole, 260 S.C. 235, 195 S.E.2d 389
(1973). “An appellate court will not review the trial court’s decision for an additur or a new trial
unless it is wl;xolly without evidentiary support or manifestly controlled by error of law.” Thomas
v. Seay, 295 S.C. 455, 457, 36§ S.E.2d 660 (Ct. App. 1988).

I Because the jury’s verdict is inadequate in light of the evidence presented at
trial, additur would be proper.

The Plaintiffs hereby request that this Honorable Court would grant them relief from what
“thé fair preponderance of the evidence reveals to be an inadequate verdict by the jury. The jury
found in favor of the Plaintiffs on their cause of action for trespass. Therefore, in light of the
evidence of the actual damages caused by that trespass, the juryl’s award of $1,000 is insufficient |
compensation for the loss suffered.

The appropriate measure of damages for permanent injulry t6 real property by trespéss is
the diminution in market value of the property, as well as any other damages proximately caused
by that trespass. Kelly v. Para-Chem Southern, Inc., 311 S.C. 223, 428 S.E.2d 703 (1993); Ravan

v. Greenville County, 315 S.C. 447, 434 S.E.2d 296 (Ct. App, 1993).
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At trial, -the Plaintiffs offered the testimony of Nick Thompson, ITI, MAI, who was certified
as an expert in residential real property appraisal. Mr. Thompson asserted that the value of the
Plaintiffs’ property could be depreciated, as a result of‘the drainage problems caused by the
trespass, by 40-60% of what would be its fair market value without defect. The Plaintiffs testified
that they believed their property would be valued at $775,000 without defect. Mr. Thompson
agreed that this appraisal by the Plaintiffs of their property value was likely accurate. The Plaintiffs
also stated that they believed the damﬁge to their property caused by the McLaughliné’ actions to
have been around $200,000. A property owner, familiar with his property value, may give an
estimate as to the damage inflicted on it, even though he is otherwise not an expert. Whisenant v.
James Island Corp., 277 S.C. 10, 281 S.E2d 794 (8.C, 1981). The Plaintiffs’ and Mr.
Thompson’s testimoﬁy as to the property value and its diminution were not substantively
controverted by the Defendants.

Furthermore, the Plaintiffs attesbted (and Mr. George corroborated) that théy had expended
$17,000 in an effort to mitigate their damages by hiring Mr. George to come up with a means of
draining their property as it had drained before the Defendants’ construction. The necessity of
hiring Mr. George was proximately caused by Defendants’ trespass, even though he was unable to
solve thé Plaintiffs’ drainage problems.

In consideration of the evidence regarding damages, the jury’s award of $1000 is unduly
conservative and warrants additur by this Court. “The practice of using additur is said to be in the
interest of sound administration of justice, since it avoids the necessity of a new trial with its
accompanying expense and delay.” Waring v. Johnson, 341 S.C. 248 at 258, 533 S.E.2d 906 (Ct.

App. 2000), citing 58 Am.Jur.2d New Trial § 584 (1989).
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1. In the alternative, the Plaintiffs request a New Trial as to Damages Only.

Because the jury found in favor of the Plaintiffs on the question of trespass, and because a
directed verdict on the issue of liability would have been proper, and because the jury’s award of
damages is so grossly inadequate as to suggest that it was motivated by passion, caprice, prejudice,
partiality, or some other influence outside the evidence, the Plaintiffs request, in the alternative,
that this Court would grant them a new trial as to the issue of damages only.

After closing statementé and jury charges, the jury deliberated for approximately five and
" a half hours (requesting once to hear again the testimony of Howard Yates) before submitting that
it was deadlocked. After an Allen charge, the jury returned to deliberations and subsequently
announced that it had reached a verdict another hpur later, at approximately 5:30pm.

Plaintiffs urge this.Court to find that although the jury decided in favor of the Plaintiffs as
to liability, its award of damages is so grossly inadequate in light of the evidence presented—
especially when considered along with the jury’s previous deadlock and the increasing lateness of
the hour—that it suggests the jury was motivated by improper concerns, rather than By those
founded on the evidence and in the instructions of the Court.

The relief of a new trial would be appropriate if this Court is convinced that the verdict is
substantial'ly disproportionate to “any ratiqnal appraisal or estimate of the aamages even though
the inference of passion, prejudice, partiality, or other improper motive on the part of the jury is
no more natural or reasonable than the inference of mistake or misapprehension on their part.”
Toole v. Toole, 260 S.C. 235, 195 S.E.2d 389 (1973), quoting 15 Am.Jur. 623 Damages § 205.

Certainly, the jury’s award of damages goes against the fair preponderance of the evidence

and is inconsistent with its finding of liability on the part of the Defendants. However, because
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there could be no question of fact and the Defendants are liable for trespass as a matter of law, the
Plaintiffs request that this Honorable Court would grant them a new trial as to damages only.

III. In the alternative, Plaintiffs request a New Trial Absolute.

In the alternative, because of the reasons stated above, and because the jury’s verdict is
contrary to the fair preponderance of the evidence, Plaintiffs request that they be granted a New
Trial Absolute. The “thirteenth juror doctrine” allows a trial judge to grant a new trial absolute
when he finds that the evidence does not justify the verdict. Bailey v. Peacock, 318 8.C. 13, 455
S.E.2d 690 (1995). “Where a verdict gives grossly inadequate damages, it is as much a ground for
a motion for a new trial by the plaintiff as a grossly excessive verdict would be a ground for such

a motion by the defendant.” Toole v. Toole, 260 S.C. 235, 195 S.E.2d 389 (S.C. 1973).

For the reasons set forth above, the Plaintiffs pray for the relief requested herein.

A

Respectfully submitted,

Ainsley F. Tillmat 7

29 Brisbane Drive

Charleston, SC 29407

(843) 277-4497

and

G. Dana Sinkler

2180 Rosebank Plantation Road
Wadmalaw Island, SC 29487
(843) 224-1758

Attorneys for Plaintiffs

Charleston, South Carolina

vl
Februaryé , 2017
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IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL-CIRCUIT
ClA No,: 2015-CP-10-3550

STATE QF'SOUTH GAROLINA

COUNTY OF CHARLESTON

THE DEFENDANTS PAUL DENNIS
MCLAUGHLIN AND SUSAN RHODE:
MCLAUGHLIN’S REPLY TO'T

N
)
)
)
3
Richard Ralph-and Eugenia Ralph, )
' )
Plaintiffs, ; PLAINTIFFS’ POST-TRIAL MOTION
)
)
)
)
)
)
)
)

RES

Paul Dennis McLaughlih and Susan Rode
McLaughlin,

Defendants

TO: THE HONORABLE ROGER YOUNG, SR.
PRESIDING JUDGE FOR CHARLESTON COUNTY

The: Defendants Paul Dennis MeLaughlin and Susan Rode McLaughlin (the

“MéLaughling” of the “Defendants™) Hereby submit their Reply to the Plaintiffs’” Post:Trial

* Plaintiffs’ Mofion be DENIED.

STANDARD OF REVIEW

Compelling reasons imust be. given to justify invading a jury’s province in granting a new

trial: Bailey v. Peacock, 318 8.C. 13, 455 S.E.2d 690 (1995). ‘Substantial deference must be:

_ affotd to-a jury’s determination of daihages when considering whether or not to grant-a new-trial
iisi additurs Green v, Fritz,.356 8.C. 566; 590 S.E.2d 39 (Ct. App. 2003). The thitteenth juror

H gqeﬁinezent-iﬂes‘:arﬁi&l ¢ort to act as a thitteenth juror when it finds the-evidence does not justify
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fhe verdict and it may then gran a new trial based solély on the facts. Cuirtis v. Blake, 392 S:C,

494, 709 S.E.2d 79-(2011).

ARGUMENT

Your Honor. tried this case to a jury beginning with jury selection on January 23, 2017;.
and enditig the with the jury’s verdict after six hours of deliberation on January 26, 2017. The
jury returned a verdict in favor the Plaintiffs in what the jury specifically-describied 4s nominal
damages in the amount of One Thousand and No/100 ($1,000.00) Dollars. (Veerdict Form) The
jury-paid close attention to the charges given to them, noné of which wete objected to by the
Plaintiffs, one of which was as follows:

Nominal Damages

o The plaintiff is entitled to at least. noniinal ddn’_z,ag_eﬁ if you find the@eyfendqntgammiﬁgd:az
trespass. Nominal damages may be a token sum such as one cent or one dollar.

(Jury Charges, Jan. 26, 2017)

- The jury’s verdict adequately awarded the Plaintiffs damages. On January: 26,2017, aftet o o

closing arguments and Your Honor’s.charge, the jury delibérated most of the.day, well over (6)

- hours... The deliberations followed two full days of detailed testimony by the Plaintiffs, the . ..

Defendants, Howard Yates, Robert George, “Nick” Thomipson, and John Wells. Duting their
deliberations, the jury asked to re-hear.the: testimony of Howatd Yates. After that testimony was
re-heard, the jury advised Your Honor that it could not reach a decision.. Around 4:30 p.ii. o
the last day of wial, the jury received an Allen charge. Allen v. United States, 164 U.S. 492

(1896Y; Johnson v. Sani English Grading, Inc., 412 3.C. 433, 772 S.E2d 544 (Ct. App. 2015),

3]
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vel'g.denied, .cert; denied. "There'were no objectioné given by the Plaintiffs:to thie jiity feceiving
. an-Allen chitge or'fo any of the jury charges. |
‘Ulitmately, the jury refurned its verdict scratching out“actual” by damages.:wd%inseiﬁng
“nomindl”, which Your Honor’s tin-objected charge specifically allowed as'to fhe only eause of
; detion subinitied to the jory: trespass. ‘The Court granted:directed verdicts for'the Defendants-as

fo ‘the Plaintiffs causes of ‘action for intentional infliction of emmotional distress and punitive

lamages. The jury rélied upon the Coutt’s- instruction that, if trespass. is proved, a plaintiff is
enfifled to some damages, if only nominal. See Tury Instructionsj Norvell v. Thampson, 20
S.CL. (2 Hilly 470, 471 (1843); Green Tree Servicing, LLC, ». Williaws, 371 S.€. 179 , 659

S.E2d

103 (Ct App: 2008). :Oollfe'ge of Charleston Foundation v Ham,; ‘585 FfS‘UpI)‘Zd 137 )

- {D\8/€, 2008): The jury’s verdict shoiﬁd be: upheld 4s it is legally sound, based upon houts:of
delibetation, and showed consideration and thought by the jury.

Your Honor denied the Plaintiffs” motion for a dirécted verdict, finding that there wete

- dsgiies: of fact regarding the trespass cause of actior. To grant a new trial, this Court would be

efendarits, which.

asically. Have to find. that:a. directed -verdict was warranted: agginst the.:
finditig ‘Yoiit Hohot did niot make 4t the time ‘of the trial. Curtisv. Blake, 392- S.C. 494, 709

ltitnately, their one cause of action for trespass was ruled to'be a quéstion of

fact, which fact question'th jury answered, finding trespass butawarding only noninal damages
after much-deliberation:

The Plainfiffs are upset with the amount of the jury’s niominal damage award, but that,
doesaot fustify a new trial nisi addifur, a new trial on damages, or a niew trial absolute. In their
Motior, ‘the ;1?1_ai1__1‘ﬁﬁ's {ist nothing more than their list of propésed damages. Based upon thie

length of delibérations -and thie ultinate jury verdict, the jury considered all of the evidence;
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including the Plaintiffs alleged damages. Damages were disputed greatly in this case. ‘The

listing of dainages does not constitute compelling reasons. for invading the jury’s: province.
Green v, Fritz; 356 S:C. 566, 590 8.B.2d 39 (Ct. App: 2003). The amount of the verdict is.not,
grossly inadequate or shocking where the jury specifically named the damages to be nominal.
Waring v. Johnson, 341 S.C. 248, 5§33 S.E2d 906 (Ct. App. 2000). The jiny oarefully
‘considered both the: facts and Your Honot’s charge which stated nominal damages, may be 2.
tolien amount such as one cent or one dollar. See Jury Charges, The naming of the:damages
-award -as. nominal after great deliberations by the jury indicated that there was o ‘passion,,
caprice, prefudice or gross inadequacy to warrant a new trial The_::juryicommiftedg 10 abusé of
diseretion amounting to: an' error of law. Pelican Bldg. Centers of Horry-Georgetown, Inc. v:
Duiton, 311 S:C. 56, 427 S,E2d 673 (1993). The jury’s: verdict shows great discretion -and
consideration of the facts én‘d, evidence presented and the: mamner in vilieh they"ﬁewfad thecase;
There: may have been a. trespass, ‘but .ﬂlere were no damages the jury could award: beyond the
Aoidinal §um award There was no error of law were the Plaintiffs are upset aboit the juty’s

__ award and their perceived inadequacy of the nominal damages awarded,

“The Plaintiffs are ot entitled to a new trial ofh the:issue of damages alone. A new-rialion
 damages alone is not warranted uxlléss all the evidence presented indicated that there should be a
directed verdict on the issue. of liability. Pelican Bldg, Cenlers of -Horzy‘—i(}eqrgeto;yn;.lné v
Dutton, 311 S.C.. 56,427 S.E:2d 673 (1993); S.C. Code Arin. §15-33-135. Again, ‘this Court
directed: verdicts in this matter to the Defendants on the: issues of punitive damages and
intentionial infliction of emotional distress. The Court refused to direct a verdict to ‘the Plaintiffs
on their cause of action for trespass, and, the Court also Iefused to- direot a: verdict fo the

Defendarts on the same issue; Accordingly; there can be'no new trjal omrdamages alone.
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Therefore; the Defendants request that Your Honor deny the Plaintiffs’ Motioh.

Mt, Pleasant, South Carolina. BUIST, BYARS & TAYLOR, LLC

By: A

G. Hamim O’Ke]ley,

S.C. BarNo, 15491

652 Coleman Boulevard, Suite 200
Mt. Pleasant, SC 29464

Phone: (843)856-4488.

Fax: (843):856:0613
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) CIVIL ACTION NO. 2015-CP-10- 355) ‘
. ) e = = -0
RICHARD RALPH AND EUGENIA ) ’\“ L. -
RALPH, ) Do — ‘%“
) \ Ty T
3 5
Plaintiffs, ) PLAINTIFFS’ REPLY TOTHE 2 3
) DEFENDANTS PAUL DEN ISE. f‘ z
vs. ) MCLAUGHLIN AND SUSAN REODE 2
) MCLAUGHLIN’S REPLY THE’
PAUL DENNIS MCLAUGHLIN AND ) PLAINTIFFS’ POST-TRIAL MOTION
SUSAN RODE MCLAUGHLIN, )
' )
Defendants. )
)

The Plaintiffs hereby respond to the Defendants’ Reply to the Plaintiffs’ Post-Trial Motion,

dated February 13, 2017.

I The jury’s award of $1000 signifies actual damages and, as such, it is
inadequate compensation for the loss suffered by the Plaintiffs.

The jury did not “scratch[] out ‘actual’ by damages and insert[] ‘néminal.” (Defendants’
Reply to the Plalintiffs’ Post-Trial Motion, p. 3). Instead, the foreman wrote the word “nominal”
underneath the printed description of the damages as “actual.” Thus, the amount of $1000 is
followed By the term “actual nominal damages,” and the Defendants’ claim that the jury intended
to award. only nomin‘al damages is unfitting.

In fact, the jury’s award of $1000 is substantial, rather than nominal. As described to the
jury in this Court’s charge, nominal damages are properly “a token sum such as one cent or one
dollar.” (Jury Charges, Jan. 26, 2017). They are meant to be a trifling amount awarded to the

plaintiff when there is no significant loss or injury for which he may be compensated, but still the
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law recognizes a technical invasic\m of his rig};ts.' Nq?lina] damages are in contrast to actual
damages, the purpose of which is to compensate for a tangible loss suffered.

The fair preponderance of the evidence presented at trial demonstrates that the Plaintiffs
indeed suffered a tangible, substantial loss as a result of the Defendants’ é‘c.“l'ilbns, and that the jury’s
award of $1000 is inadequate compensation for that loss. Thus, the Plaintiffs’ Motion for a New
Trial would be properly granted by this Court.

IL A directed verdict was warranted against the Defen;iants for their trespass.

There could be no question of material fact as to any element .of the Plaintiffs’ cause of
action for trespass. Where a deed describes land as shown on a specified plat, that plat becomes a
part of the deed, and purchasers of lots with reference to such plats acquire every easement,
privilege and adv\antage depicted thereon. Blue Ridge Company v. Williamson, 247 S.C. 112
l(1965). Element (1), that the Plaintiffs were in legal possessio;l of a property interest in the .
drainage pipe and No Build Area located in part on the Defendants lot, was satisfied. without
question by the evidence that the Plaintiffs’ title referenced a plat depicting th'ose gasements.
- Further, the Defepdants admitted that a portion of their house now rests in the No Build Area, and
that théy intended for their construction crew to place it there. Thus, element (2)—that the
Defendants voluntarily entered the plaintiffs” property and committed an intentional physical
interference with tﬁe Plaintiffs’ present right to possess it—is met ;Nithout question. Finally, there
was no question of fact presented as to element (3), that the Plaintiffs did not grant the Defendants

permission to enter or interfere with the property. Therefore, a directed verdict would have been

' In a trespass case in which the jury had been charged as to nominal damages and instructed to award a “token amount
or trifling sum,” but instead awarded $200, the Supreme Court reversed the judgment, stating: “[t]his [award] was not
responsive to the trial judge’s instruction. A verdict for $200 is a verdict for substantial, not nominal damages.”
Hinson v. A.C. Sistare Const. Co., 236 S.C. 125 at 134, citing 15 Am.Jur, Damages, Section 5 (overruled on other
grounds by McCall v. Batson, 285 S.C. 243 (1985)).
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appropriate as to the Defendants’ liability, and the Plaintiffs’ Motion for a New Trial as to

Damages would be properly granted by this Court.

For the reasons set forth above and in their Motion for a New Trial, filed on Februar/y 3,
2017, the Plaintiffs request that this Honorable Court would grant its Motion for a New Trial Nisi
Additur, or, in the alternative, a New Trial as to Damages Only, or, in the alternative, a New Trial

Absolute.

Respectfully submitted,

(a5 2

Ainsley F. Tillman 7
29 Brisbane Drive

Charleston, SC 29407

(843) 277-4497

and :

G. Dana Sinkler

2180 Rosebank Plantation Road
Wadmalaw Island, SC 29487
(843) 224-1758

Attorneys for Plaintiffs

Charleston, South Carolina

February E{: , 2017
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Ainsley F. Tillman

29 Brisbane Drive
Charleston, SC 29407
(843) 277-4497

April 7,2017

RECEEVED

AP ;
The Honorable Jenny Abbott Kitchings SC c R 11 2017
Clerk, South Carolina Court of Appeals ourt
P.0. Box 11629 ' of Appals
Columbia, SC 29211

Re:  Richard Ralph and Fugenia Ralph v. Paul Dennis McLaughlin and Susan Rode
McLaughlin
Case No. 2015-CP-10-3550

Dear Ms. Kitchings,

Enclosed for filing is a Notice of Appeal in the above case. Also enclosed are the
following:

€)) Proof of service of the Notice of Appeal on the Respondents; _

(2) - A copy of the Order and Judgement which are to be challenged on appeal;
(3) A filing fee of $100;

4 A copy of my correspondence with the court reporter.

I appreciate your assistance with this matter. Please do not hesitate to contact me with any
questions that you may have. - :

Yours very truly,

)

Ainsley F. Tillman

Enclosures

ce:  G.Hamlin O’Kelley, 111, Esquire
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%3oud-
THE STATE OF SOUTH CAROLINA

In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

‘ Roger M. Young, St., Circuit Court Judge-

" Case No. 2015-CP-10-3550 -

Richard R;iph . | RECEWED

and Eugenia Ralph,
| Appellants, APR 11 2017
A - SC Court of Appeals
Paul Dennis MclLaughlin _ Respbndents.

~ And Susan Rode McLaughlin,

NOTICE OF APPEAL

Richard Ralph and Eugenia Ralph appeal the Order of the Honorable Roger M. Young. Sr.,
filed March 2, 2017. Appellants received written notice of entry of this order on March 7, 2017.

March 31,2017 ; /jé’/\ %2

Ainsley F. Tillmag) <

_ 29 Brisbane Dr. ‘
Charleston, SC 29407
(843) 277-4497
and
G. Dana Sinkler o
2180 Rosebank Plantation Rd.
Wadmalaw [sland, SC 29487
(843) 224-1758
Attorneys for Appellants

. Other Counsel of Record:

G. Hamlin O’Kelley, 111, Esquire
Buist, Byars. & Taylor, LLC

652 Coleman Boulevard, Suite 200
Mt. Pleasant, SC 29464
(843)856-4488 ’

Attorney for Respondents - -
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Roger M. Young, Sr., Circuit Court Judge )

Case No. 2015-CP-10-3550

Richard Ralph
and Eugenia Ralph,
Appellants, RECE
v IVED
Paul Dennis McLaughlin Respondents. APR 11 2017
And Susan Rode McLaughlin, SC COUﬂ of Appeals

PROOF OF SERVICE

I certify that I have served the Notice of Appeal on Respondents Paul Dennis McLaughlin
and Susan Rode McLaughlin by depositing a copy of it in the United States Mail, postage prepaid,
on March 31, 2017, addressed to their attorney of record, G. Hamlin O’Kélley, 111, 652 Coleman
Boulevard, Suite 200, Mount Pleasant, South Carolina, 29464.

Alnsley F. Tillman

29 Brisbane Dr.
Charleston, SC 29407
(843)277-4497
Atiorneys for Appellants
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FORM 4 ’ 2, A\
STATE OF SOUTH CAROLINA JUDGMENT IN A ClVlL CA‘Sj f(\ s
COUNTY OF CHARLESTON 2 vg (
IN THE COURT OF COMMON PLEAS CASE NO. 2015 CP—IO- § (,(\/" <<\
Ko O
7-
Richard Ralph and Eugenia Ralph¢’ Paul Dennis McLaughhn andQSusan de
McLaughlin \ ot 8
\. e <2,
N 43\"%, ©
PLAINTIFF(S) , DEFENDANT(S)
' Attorney for : [] Plaintiff \D Defendant
Submitted by: The Court. or -
{7 Seif-Represented Litigant
DISPOSITION TYPE (CHECK ONE)
X JURY YERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
[_] DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [] See Page 2 for additiopal information.
] ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); (] Rule 43(k), SCRCP (Setiled); (] Other
0 ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bankruptcy;

[[] Binding arbitration, subject to right to restore to confirm, vacate or modify
~ arbitration award; [_] Other
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX :
[ Affirmed; ] Reversed; [J Remanded; [] Other .

NOTE: ATTORNEYS, ' ARE RESPONSIBLE FOR NOTIFYING LOWER COURT TRIBUNA.L OR
ADMINISTRATIVE AGENCY ‘OF THE CIRCUIT, (,OURT RULING IN 'lHIS APPEAL
ITIS. ORDERED AND.ADJUDGED: D See attached ofder (forma] order to follow) I:l Statement of § udgment

by the Court: Jury Verdict in favor of the plaintiffs against the defendants in the amount of $1,000.00

actual damages. Parties have Ten (10) days to submit any post trial motions. ECEm
- ORDER INFORMATION ‘- i R D

This order [X] ends [_] does not end the case.

Additional Information for the Clerk : APR 1 1 2817

INFORMATION FOR THE JUDGMENT INDEX preals

Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A" in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) FOR THE NINTH JUDCIAL CIRCUIT
: : ) 2015-CP-10-3550 .
Richard Ralph and Eugenia Ralph, ) '
" Plaintiffs, )
: )
v. )
) VERDICT FORM
Paul Dennis McLaughlin and Susan Rode ) ‘
McLaughlin, ) .
)
Defendants. ) C'E WB-D
VERDICT ‘ '
TRRDEL APR 11 2011
| G Gourt of Appea's
We, the Jury, find for the Plaintiff .against the Defendant in the amount of
$ 1000~ actual damages. A
~ ik %’) -
_ o - —H7y 7
' FOREPERSON
26 Tty 2013
DATE
[J - We, the Jury, find for the Deferidant. .
FOREPERSON

DATE
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT X

2015-CP-10-3550 /,»

COUNTY OF CHARLESTON

| . %
Richard Ralph and Eugenia Ralph, Vo{.‘ o <<\
' - 5’1_ L, P
Plaintiffs, 5 L
4_044’1 é'/
COR % ’
\Z ORDER DENYING PLAINTI o, 2, : 6‘3\
MOTION FOR NEW TRIAL /\43{ ‘

Paul Dennis McLaughlin and Susan Rode
McLaughlin,

APR 11 201
BACKGROUND  G( Court of Appeals

This trespass case came before this Court for a jury trial beginning January 23, 2017. The

Defendants,

N N N et N et N S N N e N Nt N

Jjury was charged and' began deliberations on Thursday, January, 26, 2017. The jury delibe;ated
over five hours and returned a verdict in the amount of one thousand dollars' ($1,000.00) in favor
of the plaintiffs. On February 3, 2017, the plaintiffs filed a motion for a new trial nisi additur, or
- in _the alternative, a new trial as.to damages only, or in the alternative, a new trial absolute.
Defendants provided this Court with a Reply to plaintiffs’ motion. After thorough consideration
of the plaintiffs’ arguments and the defendants’ arguments, this Court does‘not find compelling
_ reasons to invade the jury’s province. Therefore, plaintiffs’ Motion for a New Trial is denied.
STATEMENT OF FACTS
This trespass case involved a drainage easement and a no build area that extended across
several lots located on Seabrook Isiand including lots twenty two through twénty six i]lu;trated on
the “E.M. Seabrook Jr.” plats. (Pls.” Ex. 2 & 4). Plaintiffs are the owners of Lot 23. (Pls.” Ex. 1).
Defendants are owners of Lot 22. (Pls.” Ex. 3). Defendants asserted that the drainage easement and

the no build area had been abandoned as illustrated on the “Forsberg” plat. (Pls.” Ex. 5).
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At trial the plaintiffs presented evidence, including the above referenced deeds and plats,
indicating that plaintiffs had an ownership interes‘t in the drainaée. easement and no build area
(“easement”). Howard Yates, qualified as an expert in the law of real property, testified that he
examined the chain of title on the s‘ubje‘ct properties and found that all deeds in the chain of title were

subject to the easement. Mr. Yates testified that any abandonment of interest in the easement by the

* Seabrook Island Property Owners’ Association (SIPOA) would not have extinguished the easement.

Rather, abandonment of the easement would require at least the agrc.tement of all the owners of any
property that had an interest in the easement. Additionally, Mr. Yates testified that the recording of
the Forsberg plat indicating the easement is “to be abandoned” does not result m the abandonrr;ent of
the easement. (Pls.” Ex. 5). However, Mr. Yates also testified on cross examination that recorded
piats bécome part of the deed to a property and that the Forsberg plat did become part of the
defendants’ deed. Mr. Yates also testified that the easement-was originally in favor of SIPOA.

Testimony was received regarding alleged damage caused to plaintiffs’ property by

" defendants’ removal of a portic;n of the ‘drainage pipe (pém of the easement) that was located on

defendants’ property. Plaintiffs asserted that the drainage pipe removal increased the volume of
surface water on plaintiffs’ property after rainfall and increased length of time required for that surface
\;vater to dissipate. Mrs. Ralbh testified that prior to the drainage pipe removal, the surface water af;er
rain fall would take approximately one to one and one half days to dissipate, and subsequent to the
drainage pipe removal, it takes several days for the surface water to dissipate. Mrs. Ralph also testified
that although there was a surface water problem prior to removal of the drainage pipe, the removal of
the dr;tinage pipe exacerbated the surface water problem. Robert Georée was qualified as an expert
in civil engineering, registered land surveying, and storm water drainage, and testified that the

removal of the drainage pipe directly caused the poor drainage and flooding on the plaintiffs’ property.
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However, Mr. George also testified that he was not aware of the surface drains that the defendants

had installed on their own property to alleviate problems that may have resulted from the removal of
the drainage pipe. Additionally, the defendant, Mr. McLaughlin, testified that he visited his property
at least three times prior to removal of the drainage pipe, and observed standing water on the plaintiffs’
property after rain fall. Mr. McLaughlin also testified that the standing water was in an amount that
it reached the steps of the plaintiffs’ property. |
Finally, this Court received testimony regarding the value of plaintiffs’ property. Mrs. Ralph _

testified that the exacerbated swrface water problem would have to be disolosed if the property were
sold, and that it has decreased the value of the property. Mrs. Ralph tcsti.ﬁed.that based on comparable

homes in the neighborhood, she believed the value of her property to be seven hundred seventy five

. thousand dollars ($775,000.00) if the exacerbated surface water problem did not exist. Mr. Ralph

testified that he believed the diminution of value to his home was approximately two hundred
thousand dollars ($200,000.00). Testimony was also received from Nick Thompson regarding the

value of the plaintiffs’ property. Mr. Thompson was qualified as an expert in commercial and

residential .real property appraisal. Mr. Thompson testified that the plaintiffs’ valuation of their

property was likely accurate, and that plaintiffs’ property could be depreciated by between forty and
sixty percent (40-60%) based on the surface water problem. |

At the close of plaintiffs’ case-in-chief, ihg plaintiffs moved for .a directed verdict on their
cause of action for trespass and this Court denied that motion. Defendants also moved for a directed
verdict on plaintiffs’ cause of action for trespass, intentional infliction of emotional distress, and
punitive damages. This Court denied defendarits’ motion for directed verdict on trespass, but granted
a directed verdict on the intentional infliction of emotic.)nal distress and punitive damages. At the

close of all the evidence, this Court ruled there was sufficient evidence for the jury to determine issues
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of trespass and abgndonment regarding the easement, and denied both parties’ motions for directed
verdict. |
lAﬁer closing arguments, the jury was charged on the law including the law of easements,
trespass, and nominal and actual damages. Neither thé plaintiffs, nor thé defendants, objected to the
~cha.rges given by this Court. During deliberation, the jury requested to rehear the testimony of
Howard Yates. The jury deliberated over five hours before indicating that it was deadlocked. This
- Court gave the jury an Allen' charge, after which the jury continued deliberation for an additional
hour before returning a verdiét. Néither party objected to this Court giving the jury an Allen charge.
The jury’s verdict was in the amount of on} thousand dollars ($1,000.00) in favor of the plaintiffs,
The word “nominal” was hand written on the \'erdigt form b); the jury.
DISCUSSION
L Nominal D.amages
v The jury was givén the following instruction on nominal damages: “',l‘he plaintiff is entitled -
to at least nominal damages if you find thé defendant committed trespass. Nominal damages may be
a ioker; sum such as one cent or one dollar.”? Théjury returned a verdict in the amount of $1,000.00
and wrote -“nominal” on ﬂle verdict form., Plajﬁtiff aééerts that $1,000.00 is not a nominal award, but

rather a substantial award, relying upon Hinson v. A.T. Sistare Const. Co., 236 S.C. 125; 113 S.E.2d

341 (1960) (overruled on other grounds by McCall v. Batson, 285 S.C. 243; 329 S.E.2d 741 (1985)).

The facts in Hinson; however, are distinguishable from the case before this Court.

Hinson involved a condemnation action which was appealed resulting in the condemnee

receiving an award of twenty three hundred fifty dollars (32,350.00) as opposed to the condémnation

' Allen v. United States, 164 U. S. 492 (1896).
2 See Snow v. City of Columbia, 305 S.C. 544, 553; 409 S.E.2d 797, 802 (Ct. App. ]99])( mere entry entitles the
party in possession at least to nominal damages.”).
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board’s proposed tender of seven hundred doliars ($700.00). Id. at 130; 113 S.E.2d at 343. At the
end of the trespass case,’ the jury’s verdict read “We find fdr the plaintiff the sum of nominal dollars
actual damages and two thousand dollars punitive damages.” Id. at 133; 113 S.E.2d at 345. The jury

was instructed to put “some token amount or some trifling sum in lieu of the word ‘nominal[,]”" and

the jury returned a sum of two hundred dollars ($200). Id. at 134; 113 S.E.2d at 345. . The Hinson
court found that “$200 is a verdict for substantial, not nominal, damages[,]” and reversed the judgment
“as to actual damages and affirmed as to punitive damages.” Id. The Court further explained that '
“[w]here there has been a wilful (sic) invasion of a legal right but.no substantial damage has been
sho.wn to have resulted therefrom, a verdict for punitive damages alone will stand, since it will be
presumed that nominal damages, incapable of admeasurement, ‘have been merged in th:e punitive
damages.” The Cowt’s decision ‘was based on the fact that the “verdict in the condemnation

proceeding included just compensation fdr‘its loss [condemnee’s shrubbery] as well as for all

V other loss sustained by him as the result 6f the taking, Id.at 133; 113 S.E.2d at 344.

In the case before‘this Court, at the close of the plaintiffs’ case-in-chief, this Court directed a
verdict in favor of the defendants against plaintiffs’ assertion of punitive damages and therefore there
was not the possibility of nominal damages being “merged into” punitive. damages. Additionally,

unlike the plaintiff in Hinson, plaintiffs had not received compensation in any manner prior to trial, a

factor that influenced the Hinsonh Court’s decision. Finally, the award of two hundred dollars in

nominal damages in Hinson, represents approximately eight and one half percent (8.5%) of Hinson'’s

actual damages represented by the award in the condemnation proceeding. Here, the award of one

thousand dollars ($1,000.00) in nominal damages represents one half of one percent (0.5%) of the

3 The plaintiff maintained a suit against the contractor who performed work on that part of the plaintiff's property
which was condemned on the basis that such work began prior to tender of any money from the State and prior to
a decision in plaintiff’s appeal of the condemnation board’s award.

-5-

ROA 367 -



_ lowest estimate of plaintiffs’ alleged actual damages.* Therefore, this Court finds that it was the jury’s
intention to award nominal damages, not actual damages; by writing “nominal” on the verdict form,
and based on the facts before this Court, the jury’s award of one thousand dollars ($1,000.00) is
nominal, |
. IL New Trial

Rule 59 of the South Carplina Rules of Civil Procedure authorizes the gfanting of a new trial
“on all or part of the issues [] in an action in which there has been a trial by jury, for any of the reasons
for which new trials have heretofore been granted in actions at law in the courts of the State;” Rule
59, SCRCP. “The grant or denial of new trial motions rests within the discretion of the trial judge
and his decision will not be disturbed on appeal unless his findings are wholly unsupported by the

evidence or the conclusions reached are controlled by error of law.” Howard v, Roberson, 376 S.C.

143, 149; 654 S.E.2d 877, 880 (Ct. App. 2007) (quoting Chapman v. Upstate RV & Marine, 364 S.C.
82, 88-89; 610 S.E.2d 852, 856 (Ct. App.2005)). |

“When a party rﬁoves fora ﬁew trial based on a challenge that the verdict is either excessive
or inadequate, the trial judge must distinguish between awards that are merely unduly liberal or
consel;vative and awards that are actuated by passion, caprice (;r prej udiée.” Waring v. Johnson, 341
S.C. 248, 257; 533 S.E.2d 906, 911 (Ct. App. 2000). In the case of the former, the tria]judge'may
order a new trial m’s.i additur or new trial nisi remittitur; in the case of the later, “the trial judge is
required to grant a new trial absolute.” [d. “In ruling on a new trial motion, a trial judge has the

discretionary power to grant a new trial absolute or nisi in a law case upon his disapproval of the

41 this Court uses the estimate of 40%-60% of property value loss presented at trial, the $1,000.00 in nominal
damages would represent a range between three thousandths of one percent (0.003%) and two thousandths of one
percent (0.002%) of the alleged actual damages.

6. \
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verdict on factual grounds . ...” Vinson v. Hartley, 324 S.C. 389, 404; 477 S.E.2d 715, 723 (Ct. App.
1996).

Our appellate courts have held that in reviewing a jury’s verdict “the jury does not have to
believe uncontradicted testimony™ because “[t]he fact that testimony is not contradicted directly does

not render it undisputed.” Vinson, 324 S.C. at 409-410. Tt remains in the jury’s province to determine

“the inherent probability of the testimony and the credibility of the witness or the interests of the
witness in the result of the litigation.” 1d. at 410. Furthermore, “{i]f there is any evidence to sustain
the factual findings implicit in the jury's verdict, this court must affirm.” Id. (quoting Hobgood v,
Pennington, 300 S.C. 309, 313; 387 S.E.2d 690, 692 (Ct. App. 1989)).

A.  New Trial Absolute

Under the thirteenth juror doctrine, the fact that “thé trial judge is compelled to submit the
issues to the jury” does not prevent the trial judge from granting a new trial absolute. Howard v,
Roberson, 376 S.C. 143, 152; 654 S.E.2d 877, 881 (Ct. App. 2007). The South Carolina Supreme
Court has explained the thirteenth juror doctrine as

. a vehicle by which the trial court may grant a new trial absolute when [it] finds that

the evidence does not justify the verdict. This ruling has also been termed granting a

new trial upon the facts. The effect is the same as if the jury failed to reach a verdict,

The judge as the thirteenth juror “hangs” the jury. When a jury fails to reach a verdict,

a new trial is ordered. Neither judge nor the jury is required to give reasons for this

outcome. Similarly, because the result of the “thirteenth juror” vote by the judge is a

new trial rather than an adjustment to the verdict, no purpose would be served by

requiring the trial judge to make factual findings.
Folkens v. Hunt, 300 S.C. 251, 254; 387 S.E.2d 265, 267 (1990) (intémal citations omitted).

Several reasons have been held to provide a basis for a trial judge granting a new trial absolute

including: “that justice has not prevailed,” “the verdict is inconsistent and reflects the jury's

confusion,” or “[the] verdict is unsupported by evidence.” Vinson, 324 S.C. at 404, (internal citations

omitted). Additionally, “[a] trial court may grant a new trial absolute on the ground that the verdict
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is excessive or inadequate[,]” however, “[tlhe jury’s determination of damages . . . is entitled to
substantial deference.” Id. “If the amount of the verdict is so grossly inadequate or excessive that it

shocks the conscience of the court and clearly indicates the amount was the result of passion, caprice,

-~ prejudice, partiality, corruption or some other improper motives, the trial judge is required to grant a

new trial absolute.” Waring v. Johnson, 341 8.C. 248, 257; 533 S.E.2d 906, 911 (Ct. App. 2000).

South Carolina’s Supreme Court.has found a jury verdict in the amount of $6,000.OOI
“irreconcilably inconsistent with the unchallenged evidence presented at trial []” that included
medical bills and lost wages t;)taling “$30,026 in undisputed damages.” Dillon v. Frazer, 383 S.C.
59, 64; 678 S.E.2d 251, 253 (2009). The Court found such an award “grossly inadequate”
demonstrating “that the verdict was actuated by improper motivation.” ‘Id. at 65. In reaching this
decision, the Court found the jury’s questions during deliberation (including whether any insurance
had paid the plaintiff’s medical bills and whether the plaintiff had been péid while he was not -
working), and the trial court’s instructions that “‘those matters ‘are not for your concern[,]’” in light
of the verdict indicate that “that the jury failed to follow the court's instruction.” Id. at 64,

In contrast, the Vinson court affirmed the trial court’s denial of plaintiff’s “motions for

reformation of the verdict, new trial nisi additur, and new trial absolute.” Vinson, 324 S.C. at 412.

The court found that based on the plaintiff’s testimony, the jury could have found that the injuries

* were not a result of the accident. 1d. Additionally, the plaintiff’s “credibility may have been seriously

weakened by his first claiming lost wages, then withdrawing that claim when confronted with
deposition tes.;timony which indicatgd he had no lost wages and was not making such a claim.” Id.
Finally, the court found that “certain inconsistencies came out during Dr. Carlson's [the plaintiff’s
doctor] testimony which may have brought his credibility into question.” Id. Based on a review of

the trial court’s record, the appellate court determined that “the trial court's ruling is not ‘wholly
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unsupported by the evidence’ nor is it ‘controlled by an error of law[,]'” concludingv“the trial judge
did not abuse his discretion....” Id. |
In the case before this Court, although there was testimony that the surface water problem on

the plaintiffs’ property was exacerbated by the defendants’ trespass, i.e., the removal .of the drainage-

~ pipe, Mrs. Ralph also testified that her property always had some type of surface water problem.

Defendants also testified that on various trips to their ‘property, prior to the removal of the drainage
pfpe, they observed flooding of the plaintiffs’ property afier rain fall, Based on testimony from the
plamtlffs, the alleged diminution in property value could have been in an amount of two hundred
thousand dollars ($200,000.00). However, the plaintiffs also presented testimony of a forty to sxxty
percent decrease in the property value. Based on that percentage range and Mrs. Ralph’s testimony
on the estimated value of the property, the resulting loss in property value could have been in an
amount between three hundred ten thousand dollars ($310,000.00) and four hundred sixty five
tl*‘xousand dollars ($465,000.00).

| The jury’s verdict in favor of the plaintiffs indicates 'that the jury found that the defendants
committed trespass by removing the drainage pipe. The award of nominal Amnages in the-amount of
one thousand dollérs ($l,000.06) indicates that the jury did not find that the defendants’ trespass
causec! the.damage alleged by the plaiﬁtiffs but understood that the law requires at lea.ét nominal
damages to vindicate the pleﬁntiffs’ rights.

This Court ﬁnds there exists evndence to sustam the factual findings implicit in the jury’s
verdict. Additionally, the length of deliberation coupled with the request to rehear testxmony indicates
the jury’s thoughtfulness and thoroughness in its dehberanon and reaching its verdxct. There is no
indication to this Court that the jury was confused or that the verdict was unsupported by the evidence.

Finally, this Court finds that the amount of the verdict is consistent with the instructions given to the
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jury, and as such, does not shock the conscience of this Court. Plaintiffs’ motion for a new trial
absolute is denied.

B. New Trial Nisi Additur

“The grant or denial of a motion for a new trial nisi rests within the discretion of the trial judge
and his decision will not be disturbed on appeal unless his findings are wholly unsupported by the

evidence or the conclusions reached are controlled by error of law.” Waring v. Johnson, 341 S.C.

248, 256; 533AS.E.2d 906, 910 (Ct. App. 2000). “The consideration of a motion for a new trial nisi
additur requirgs the court to consider the adequacy of the verdict in light of the evidence presented.”
‘I_d_. at 257. “A new trial nisi additur may be ordered when the verdict is merely insufficient based on
the evidencé.” Id. Howevér, a trial judge is required to “offer compelling reasons for invading the
jury's province by granting a motion for additur.” Luchok v. Vena, 391 S.C. 262, 264; 705 S.E.2d

71, 72 (Ct. App. 2010) (quoting Green v. Fritz, 356 S.C. 566, 570; 590 S.E.2d 39, 41 (Ct. App. 2003)

(noting that the trial judge’s “mere listing of [plajﬁtiﬁ’s] claimed damages . . . in [its] order does not

constitute compelling reasons for invading the jury's province. Green, 356 S.C. at 570)).

The Waring court affirmed the trial court’s granting of a new trial nisi additur, finding the

trial court “articulated compélling reasons in [its] order justifying the grant of the nisi additur.” '

Waring, 341 S.C. at 261. The jury in Waring retumed a verdict in “the exact amount of Waring's
medical bills.” Id. at 255. The trial court reasoned the jury had failed to consider pain and suffering
based on the facts that Waring had received years of medical treatment, “underwent surgery for a,
condition which numerous doctors testified was aggravated by the wreck[,] . . . took advantage of
every recommendation of her physicians[,] .. . will most likely suffer pain for the remainder of her

lifef, and] . . . [is] unable to continue her previous active lifestyle.” Id. at 260.
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In contrast, the Luchok court found that the trial court improperly grax;ted a new trial nisi
additur becaﬁse it failed to provide compelling reasons for invading thejury';s province. Luchok, 391
S.C. at 265. During trial Ms. Luchok was the only witness to testify in her case in chief. Id. at 264.
Ms. Luchok’s testimony indicat.ed th_at she did not require an ambulance or seek immediate treatment,
but rather “drove herself home after the accident.” Id. While she went to her family doctor the next
day, she did not begin chiropractic treatment until “more than three weeks afier the accident[,]” and
that treatment included “massages she rec;ived from a massage therapist who worked for the
chirépractor.” Q The trial judge granted a new trial nisi additur because the jury award failed to
cover all the chiropractic bills and the chiropractic bills were “reasonable and necessary.” Id. at 265.
However, the Luchok court found the trial court’s findings were not compelling reasons and therefore
overruled the trial court. Id. ) |

For the reasons stated in Part II. A., supra, this Court does not find any comp.elling reasons to
invade the province of the jury. Thereforg‘, plaintiffs’ motion for a new trial nisi additur is déniéd.

C. New Tria as to Damages Only

“Thle‘law in South Carolina is clear that when a verdict in favor of a plaintiff is ﬁJl]y supported

by the evidence on.the issue of liability but the damages awarded are inadequate, a new trial may be

ordered on the issue of damages alone. S.C.R.C.P. 59(a). (Emphasis added.) (sic)” Cartin v. Keller

Bldg. Products of Charleston, 299 S.C. 152, 153; 382 S.E.2d 922, 923 (1989). However, “fa] new

 trial on damages alone is not warranted unless the evidence presented indicated that a directed verdict

on the issue of liability would have been proper.” Pelican Building Centers of Horry — Georgetown,
Inc. v. Dutton, 311 S.C. 56, 61; 427 S.E.2d 673, 676 (1993). .
This Court denied both plaintiffs’ and defendants’ motions for a directed verdict on the

trespass cause of action which were made at the end of the plaintiffs’ case-in-chief. Additionally, at

I l
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the close of all evidence, this Court ruled there was sufficient evidence for the jury to deteﬁnine issues
of trespass and abandonment regarding tﬁe easement, and denied botl.l parties® motions for directed
verdict. For these reasons and the reasons stated in Part I1. A., supra, plaintiffs’ motion for a new trial
as to damages only is denied.
CONCLUSION
ITIS THEREFORE ORDERED that Plaintiffs* Motion for a New Trial Absolute, New Trial

Nisi Additur, and New Trial as to Damages Only is DE

IT IS SO ORDERED!

Roger M. YOugg'SF. : ‘ =
Presiding Judge

February 7‘6 ,2017 -
Charlestop, South Carolina
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