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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) :
) C.A. No. 2014-CP-23-5047
COUNTY OF GREENVILLE ) f
)
Bobby Joe Barton, ) .
S.C.D.C. No. 163629, ) =
Applicant, ) ‘ o
) ORDER OF DISMISSAL w
V. ) ‘ < R
| ) -0 :
State of South Carolina, ) ‘ R
) ENTERED COMPUTER o 29
‘Respondent. ) ' ro r; CC: &
) vr - 3

This matter comes before the Court by way of an;gappiication for post-conviction relief
(PCR) filed September 12, 2014. The Respondent made iTitsretm'n on February 12, 2015. An
evidentiary hearing was held on February. 18; 2016 at the %G‘réeni?ille_ County Courthouse. The
Applicant was present and represented by Caroline Hori]beck, Esquire. Karen C. Ratigan,
Esquire of the South Carolina Office of the Attorney Generél represented the Respondent.

Prior to the commencement of the PCR hearing, cé)'uns‘e'l for the Applicant requested a
continuance. This Court denied that ‘motion. Counsel %for the Respondent also noted the
Applicant-had filed a pro se “Motion to Relieve Counsel” on December 23, 2015. The Applicant
chose to withdraw this motion and the Case proceeded to a hearing.

‘The Applicant testified on his own behalf at the ECR hearing. Also testifying were
assistant: solicitor Mark Moyer, Aaron L. Jones, Jr._, and theE Applicant’s‘trial counsel, Susannah
C. Ross, Esquire. The Court had before it the trial »trans‘"crfipt, the Greenville County Clerk of
Court records, the South Carolina Department of Correc’tiof.xs records, the PCR application, the

return, the-appellate records, and Applicant’s Exhibits 1-8.



PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Corrections pursuant to
orders of commitment from the Greenville Courity Clerk of Court. The Applicant was indicted
at the'Febn_x'ary 2010 term of the Greenville County Grand Jury for armed robbery (2009-GS-23-
10018, count 1) and possession of a weapon during the commission of a violent crime (2009-GS-
23-10018, count 2). He was represented by Susannah C. Ross, Esquire.

After the State called the case to trial, the Applicant was found guilty only of armed
robbery. On.August 10, 2010, the Honorable Edward W. Miller sentenced the Applicant to 25
years imprisonment.

A notice of appeal was filed at the South Carolina Court of Appeals. LaNelle C: DuRant,
Esquire of the South Carolina Commission on Indigent Defense, Division of Appellate Defense
State v. Barton, Op. No. 2013-UP-058'(S.C. Ct. A;ﬁp, filed Jan. 30, 2013).. The South Carolina
Supreme Court denied the Applicant’s subsequent petition for writ of certiorari -onJuly 11, 2014.
The remittitur was sent on July 25, 2014,

ALLEGATIONS

In his PCR application, the Applicant alleges heis being held. in custody unlawfully for

‘the following reasons:

1. Ineffective assistance of trial counsel:

a. Failed to fully communicate the formal plea offer.

b. Failed to keep the Applicant reasonably informed of the status of
the plea offer.

C. Failed to explain the plea offer for the Applicant to make informe
decision,

d. Failed to comply with reasonable requests for information.

e. “[Olpened the door” to prior bad. acts betweenthie Applicant and
the witness.
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In a pro se “Motion to Amend and Supplemental Pleadings” filed December 14, 2014, the

e an o

f. Failed to object to inadmissible character evidence regarding prior
bad acts.

g. Failed to make. contemporaneous objection to improper testimony
or request a curative instruction.

Ineffective assistance of appellate counsel:

a. Failed to request tape recordmgs of the prehmmary hearing.

b. Failed to point out statements in trial transcript where trial counsel
admitted to volunteering confidential information.

C. Failed to argue-the trial judge failed to do an in camera questioning
of the four witnesses in the courtroom.

Procedural Due Process.

Prosecutorial Misconduct:

a. Misled and confused the jury concerning the -difference between

robbery and armed robbery.

Misled and confused the jury concemmg the burden of proof:
Stated the victim and witness had no reason to lie.

Made statements intended to ‘incite: or inflame the jury.
Stated the Applicant attempted to evade. police..

Denied the Applicant-an impartial jury trial.

Applicant raised the following issues:

1.

Ineffective assistance of trial counsel:

a. Failed to object to testimony.

b. Failed to object to the trial judge’s appointment and use of an
interpreter based on the failure to comply with the statute.

c. Failed to object to the use of an unsworn interpreter during the. Nexl

v. Biggers heanng
d. Advised the Applicant not to testify.

€. Failed to have the trial judge rule: on whether the robbery
conviction could be used against the. Applicant to impeach him.

f. Advised the- ‘Applicant to terminate the services of an identification
expert. :

g Failed to investigate.

h. Failed to' cross-examine the victim as to the amount of alcohol he
had consumed.

i. Failed to cross-examine the victim as to whether he had:an alcohol
problem.

j- Failed to cross-examine the victim: as to whether he had been
arrested for an alcohol-related offensé.

k. Failed to cross-examine the victim as to the location of his brother.

1.  Failed to cross-examine the victim as to whether he ‘solicited the

witness and the Applicant for prostitution.
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In.an “Amended Petition for Post Conviction Relief” filed by counsel on February 16

m. - Failed to cross-examine the witness about - her background and

character.

n. Failed to request the witness be treated as hostile.

0. Failed to cross-examine:the witness as to-whether she went to the
victim’s trailer for prostitution: ‘purposes.

p. Failed to cross-examine the: witness as to whether she knew how
much time she faced.

q. Failed to cross-examine the witness about whether she lied.

r.  Failed to cross-examine the witness as-to whether her charge
would be dismissed.

S, Failed to cross-examine the witness as to whethér she:met thh the
Applicant and bought drugs with him.

t. Failed to argue a motion for evidentiary: hearing and motion for
suppression.

u. Failed to enter into evidence the 911 tapes:and pollce Teports..

v. Failed to refrain. from using the word “mugshot” and failed to
object. when the State used. this word.

w. Created‘a conflict of interest-between herself-and the Applicant:

X Failed to properly cross-examine Edward Perez or Investlgator
Jarvis.

y. Misled the jury'in closing argument.

z. Failed to request a cautionary instruction jury cha:ge

Prosecutorial misconduct:

a. Knowmgly allowed police to use the exact same arrest photo to’be
used in the photo lineup when he-knew the victim had the exact
photo in his possession.”

b. Proceeded. to trial upon the possession of a-weapon. during the
commission of a violent.crime charge.

c. Used perjured testimony.

Judicial misconduct:

a. Made prejudicial and condescending remarks.to trial counsel.

2016, the Applicant raised the following issues:

1.

Ineffective assistance of trial counsel:

a. Failed to fully and adequately communicate theé. State’s plea offer,

b. Failed‘to keép the Applicant. reasonably-informed of the plea offer.

c. Failed to object to the wording and testimony-of the mug shot
magazine evidence.

d. Failed to object. to the prosecution’s failure: to notify police that
victim had the Apphcant 'S. photograph in hi§:possession.

e. Failed to request-a cautlonary instruction charge.

f. Failed to request a missing witness instruction.

4
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g. Failed to object to the prosecution’s use of perjured testimony in
order to obtain a conviction and denied the Applicant a fair trial.

h. Failed to object to testimony and:denied the Applicant kis right to
confront witnesses at trial. ¢ '

This Court finds the only issues properly raised t;o this Court were the issues raised at the

PCR hearing: This Court finds all other issues are décm{:d abandoned.!

FINDINGS OF FACT AND CONC;LUSIONS,. OF LAW

This Court has had the opporrulni’ty to review th(i: record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This: Court has further had the
opponunity to observe each witness who testified at thei hearing; and to closely pass upon their
credibility. This Court has-weighed the ‘testimony. accoraingiy. Set forth below are the relevant
findings of fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of éCou'n'sel

The Applicant alleges he received ineffective asisistanoe" of counsel. In.a PCR action,

“[t]he burden of proof is on the applicant to provg-hisffallegations by a preponderance of the

evidenice.” Frasier v. State, 351 5.C. 385, 389, 570 S.E.24172, 174 (2002),

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render; reasonably effective. assistance under

prevailing professional norms, and (2) that he was prejudiced by his counsél’s ineffective

performance. See- Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.
State, 368 S.C. 378, 383,629 S.E.2d 353, 356 (2006). In order to prove prejudice, an applicant

must show “there is a reasonable probability that, but for counsel’s unprofessional errors, ‘the

' This-Court also notes the Applicant filed a pro se “Motion to Amend and Supplemental Pleading” on
March 17, 2015. This Court cannot consider this pleading, however, as it was filed.after counsel was
dppointed. See Rule.11(a), SCRCP: Jones v. State, 348 S.C. 13,14, 558 S.E:2d 517, 517 (2002) (holding
there is no-constitutional right to hybrid represéntation éither at trial-or on appeal).
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result of the proceeding would have been different * Cherry v. State, 300 S.C. 115, 117-18, 386
S:E.2d 624, 625 (1989). “A reasonable. probability is a probability sufficient. to undermine
confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E:2d 733, 735

(1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052).

Plea offer

The Applicant stated trial counsel brought him a 15-year p_léa offer in-January 2010. The
Applicant. stated trial counsel never discussed the terms of tﬁe offer with him and never
explained the offer was for the Applicant to plead to the lesser charge of strong arm robbery.

Trial counsel testified she received a plea offer (which was. dated January 11,.2010) in
which the ‘State would reduce the armed robbery charge to strong arm robbery and .recommend
either a sentence of 15 years suspended to 8 years or a plea without a recommendation. Trial
counsel testified she visited the Applicaiit on January 29, 2010 to explain the plea offer and that
she ‘told him the -plea was for strong-arm robbery. Trial counsel testified, however, that the
Applicant argued with her at that meeting. Trial counse! testified ‘the Applicant later-refused to
be transported on March 25, 2010 so that they could discuss the case. Trial counsel testified she.
had' expldined the sentence ranges to the Applicant for both armed robbery and stropg arm
robbery. Trial counsel testified the Applicant never told her either that he wanted to accept this
plea offer or that he wanted to plead guilty. |

This Court finds the Applicant failed to meet his burden of proving plea courxjse’ll_did;,not
adequately convey and discuss the plea offer. Trial counsel testified she. conve‘ye‘d the plea-offer
and explained its terms to the Applicant. Trial counsel testified, however, that the Applicant
rejected the offer and then refused to see her for several months. This Court'ﬁndsitria;fcc}dnsfpl-’s
te‘stiino"ny is more credible than the Applicant on this issue. This' Court:notes trial coiifr’x,sel’,.s_‘ﬁl_e
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contained both the plea offer letter from the State and her notes about her meeting with the

Applicant. This Court also notes tria counsel had a specific recollection of relaying the offer to

the Applicant and the Applicant opting to refuse it. This Court finds tria] counsel fulfilled her

responsibilities in this regard. See Davie v. State, 381 S.C. 601, 675 S.E:2d 416 (2009) (holding
counsel’s failure to convey the State’s plea offer to defendanit constituted deficient performance).
Status of case

The Applicant stated trial counsel failed to keep him reasonably informed of the.status of
his case. The Applicant stated trial counsel stopped visiting him at the jail.

Trial counsel testified the Applicant refused to se¢ her for several months. Trial counsel
testified it was her practice to make notes if a client requested a‘jail visit and she did not indicate
her file had any such notes.

This Court finds the Applicant faileé to meet 'his burden of proving trial counsel did not
'keep“him,informed about the status of the case. Trial counsel testified the Appli'cant_ refused to
see her for several months after he rejected the plea offer. ! Trial counsel testified it was difficult
to interact with the Applicant and that it-was difficult to éxplain things to the Applicant that he
did not want to hear. This Court finds trial counsel’s testimony is credible. This Court finds

that, if there was any breakdown in communication between the Applicant and trial counsel in

this case, it was due to the Applicant’s conduct. See Unitéd States v, Pellerito, 878 F.2d 1535,
1543 (5th Cir. 1989) (“If counsel was ineffective in any sense, it was only because the client
rendered him so, first by keeping [counsel] in‘the dark, and then, by refusing to heed his advice.
That is not-the sort of ‘ineffectiveness’ for which relief can be granted.”).
Discovery materials |
The Applicant stated he requested a copy of the dis_éovery materials prior to trial and did
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not'receive all of it.

Trial counsel testified she filed discovery moﬁo’ns, received those 'materials, .and
reviewed them with the Applicant on October 5, 2009. Trial counsel- testified ‘she' made a copy
of the:discovery materials and sent it to the Applicant on October. 16, 2009.

This Court finds the Applicant failed to meet his burden of proving he was not provided
discovery materials in this case. Trial counsel testified she reviewed the discovery ‘materials
with the Applicant and then sent him a copy ofethe'ma.terials,shortly‘thcreaf_t_e[. This Court finds
trial counsel’s testimony is more credible: - This Court finds that, even ’assurnin_g’::garvgg" endo that
the Applicant did not receive the discovery materials, he failed to demonstrate he suffered any.
prejudice as a result. See Johnson v. State, 325 S.C. at 186, 480 S:E.2d at 735.

Patricia Rice’s prior conviction

The. Applicant stated trial counsel should have objected to-testimony regarding Patricia
Rice’sprior corviction for providing a false statement. The: Applicant stated the assistant
solicitor violated the rules by eliciting this testimony and that he was prejudiced a$ a fesult.

The assistant solicitor testified he :ran a RAP sheet for Rice and provided ‘it to trial
counsel..

Trial counsel testified there was no reason to object to testimony that Rice had a-prior
conviction because this was helpful to the defense case:

This Court finds the Applicant failed to meet his burden-of proving trial counsel should
have objected.to Rice’s prior conviction. On direct examination, Rice admitted ‘she :ﬁé_d 22008
conviction: “for lying to police about [her] name.” (Trial transcript, p.158). .On cross-
examination, trial counsel questioned Rice about this prior conviction and had her admit she
gave a false name to police to avoid trouble. (Trial transcript, pp.174-75). This Court agrees
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with trial counsel’s testimony that there was no basis to. object to this line of questionifig. This
line of questioning was helpful to the defense case, as it clearly placed Rice’s-credibility at issue.

As such, the Applicant failed to meet his burden of proof on this-issue. See Butler v. State, 286

S.C. 441, 442, 334 S.E.2d 813, 814 (1985) (finding in a post-conviction relief proceeding, the
applicant bears-the burden of proving the allegations in their application).
Confrontation clause

The Applicant stated the victim only spoke Spanish and the victim’s brother int_erpreted.
for him to the police officers. The Applicant stated trial counsel should have called the victim’s
‘brother as a witness at trial.

Trial counsel noted the victim’s brother was bn theState’s witness list but did not know
why he was not called. Trial coiinsel testified she did not believe- the victim’s brother would
have helped the defense case.

This Court finds the Applicant failed to meet his ‘burden of proving trial counsel should
have argued a violation of the Confrontation Clause. Th';is- Court finds that, however, that there

was no violation of -the Confrontation Clause in this case. See, e.g., Crawford v. Washington,

541°U.S. 36, 68, 124 S. Ct. 1354, 1370 (2004) (“Where nontestimonial hearsay is at issue, it is
wholly consistent with the Framers® design to afford the States flexibility in their development of
hearsay law. . . . Where testimonial evidence is at i§sue, however, the Sixth Amendment
demands what the. common law required: unavai}abilitiy and a prior opportunity for éross-‘
examination.”). . As such, this Court finds trial counsel was not deficient in failing to raise a
Confrontation Clause argument. Regardless, this Court has examined the trial transcript and
finds credible trial counsel’s testimony that she did not bfelieve the victim’s brothér’s testimony
would have had an impact on the defense case. This Court finds the Abpplicant failed to
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demonstrate he suffered any prejudice from. the lack of a Confrontation Claise argument. See

Johnson'v. State, 325 S.C. at 186, 480 S.E.2d at 735.

Perjured witness

The. Applicant stated the assis_t'ahtfso}iCitor,.-mct with Rice:at'the jail. The:Applicant stated
trial counsel should have objected because Rice perjured herself-at trial. ‘The Applicant stated
Rice. was with him the night of the robbery —contrary to her trial “tésti_mony - and ‘that he
_ provided trial counsel with the names of witnesses who could support_his story.

The assistant solicitor testified he ‘had no concerns that:Rice perjured hérself and that he
had no doubt she was telling the truth.

Aaron L. Jones, Jr. stated he recalled seeing the Applicant;and Rice:around 1:15 a.m. on
July 25, 2009. Jones stated he saw them together for 30 minutes that night. Jones admitted he
was :on drugs- at the time. When :asked on cross-examination why he could-recall. that. day in
particular, Jones responded “that’s a good question,”

Trial-counsel testified the Applicant told her the assistant solicitor met with Rice-and-that.
she confirmed this. Trial counsel testified there: was a létter in her.file from the assistant solicitor
to-Rice’s attorney.

This Court finds the Applicant failed 'to meet his burden of-proving-trial .counsel should
have objected because Rice perjured herself at trial. This Court initially “notes tbé’r’e is no
prohibition against the prosecutor meeting with a.co-defendant in-a criminal -case. .‘Regardless,
this Court finds the Applicant has failed to demorisitate Rice offered incorrect or -pefjurious
testimony. While Jones testified he recalled seeing the Applicant and Rice togethér ‘for a 30
minute period on a specific date more than 6 years ago, this Court does not find this testimony to
be credible. As such, the Applicant failed to. present any credible. eviderice to support his
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allegation that trial counsel should have objected to rice’s testimony about her Whe'reabéu'ts-aﬁEr
the armed robbery. See Butler v. State, 286 S.C. at 442, 334 S.E.2d at 814.
InadrﬁiSsible,testimény-

The-Applicant stated trial counsel should have’ol?jecteﬂ to inadmissible testimony when
Rice testified about dismissing a CDV charge. The Applicant also stated Rice’s testimony that
he was incarcerated was inadmissible.

Trial counsel testified Rice’s comment was very q@ick and she did not object because she
did not want to draw attention to jt.

This Court finds. the Applicant failed to meet his '3burden of proving trial counsel should
have objected to Rice’s testimony. During redirect examination, Rice admitted she called she
previously called police because the Applicant had commitfed domestic. violence. (Trial
transctipt, p.175). Rice explained she chose not to p'ros;ecute because “[h]e had already been
incarcerated for something else. He had made time for tpat; That-was-in the past. Let it go.”
(Trial transcript, p.175). This Court finds trial counsel articulated a valid strategic reason that
she did. not object to Rice’s testimony — that she did not want to draw further attention to it. See

Roseboro v. State, 317 S.C. 292, 294, 454 S.E2d 312, 313 (1995) (finding where trial counsel

articulates a.valid reason for employing a certain strategy, such conduct should not be deémed

ineffective -assistance of counsel); see: also Whitehead v. -State, 308:S.C. 119, 122, 417 S.E2d
529, 531 (1992) (“Courts must be wary of second-guessing:coun'sjel’s trial tactics.”). This Court

finds the Applicant also failed to demonstrate he suffered any prejudice as a result. of this

testimony. See Johnson v. State, 325 S.C. at 186, 480 SE2d at 735.
State’s ¢losing argume;nt
The Applicant stated trial counsel should have (i)bj"ected when the assistant solicitor
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caused the jury to be inflamed during closing argument.
Trial counsel testified there was no reason to: object because (1) the assistant solicitor was
referring to the victim, not the Applicant and (2) this was not a Golden Rule violation.
This Court: finds the Applicant failed to meet his burden of proving: trial counselshould
have objected during the assistant solicitor’s closing argument. The assistant solicitor stated:
Don’t you think if anyone would stand up and say, no, police; you got it wrong,
it’s.really. a much. younger guy, 1t’s not him, [the victim] has that incentive? If
'you’ve been. robbed, you want the real robber to be: caught. You don’t want
somebody you are:not sure about. You're not.going to be-flippant about that. You
want the real robber, the real person-who put the knife: -against-your-throat, you
‘want-that person caught. You don’t-want the real robber out there running around
doing who knows what in a. neighborhood right next'to yours: He, I would argue
'to you, has more incentive than anyone.
(Trial transcript, p.227, line 22 — p.228, line 9). This Court agrees with trial:counsel that this was
not an objectionable argument because it was njdt a Golden Rule argument. Rather, it was
merely commentary about the victim’s motivations in this-case. See State v. .H'uggig§,'325 S.C.
103,107,481 S.E.2d 114, 116 (1997) (finding a solicitor’s argument.miust stay within the record

and-its reasonable inferences); see also St’ate v. Cooper, 334.S:C. 540, 553, 514 S.E2d584, 591

(1999) ,(h_oting a solicitor has a right to state his version of the testimony and to comment on the
weight to be given such testimony). This Court finds the Applicant failed to prove-either that
trial counsel was deficient or that he was prejudiced as a result. |
Missing witness instruction
The Applicant stated trial counsel should have requested a “missing witness”‘instruction
because the victim’s brother was not a witness at'trjal.
Trial counsel testified she did not contemplate asking for such a jury instruction and that

she did not believe such an instruction would have been helpful to the defense case.
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This Court finds the Applicant failed to meet his burden of proving trial counsel should
have requested a “missing witness” jury charge in this-case. Initially, this Court does not believe
such an-instruction would have been merited in this case: See, e.g., State v. Knoten, 347 S.C.
296, 302, 555 S.E.2d 391, 394 (2001) (hOIdiﬁg the law t6 be charged must be determined from
the evidence presented at trial). Regardless, this Court ﬂfin:ds: the Applicant failed to articulaté the
nature of such an instruction, the basis upon which -tria‘il counsel should. have argued for its
inclusion, or how the lack of this instruction. prejudiced hié case. See Butler v. State, 286 S.C. at
442,334 S:E.2d at 814,

Mug shot magaziné

The Applicant stated the trial judge ruled in thé. &gge_rs hearing’ that the mug shot
magazine could not be admitted at trial. The Apphcant argued trial counsel was meffecnve
because the assistant solicitor mentioned the. magazme 8 times at trial and trial counsel
mentioned it 25 times.

The assistant solicitor testified he did not know about the mug shoi magazine until 1-2
weeks-before trial. The assistant solicitor testified:the victim did not tell him about the mug shot
magazine until-after the Applicant had already beeri arrested (based on Rice’s statement). The.
assistant solicitor testified the Applicant was arrested in August 2009..

Trial counsel testified they litigated the admissibigiiy of the mug shot magazine during
the Biggers hearing. Trial counsel testified she mentioned "ithe-magazine during trial bécause it as
central to the defense in attempting to discredit the lineup and the victim’s identification.

This Court finds the Applicant failed to meet his b%Urd‘en: of provix_:g trial counsel should
have objected to mention of the mug shot magazine du’rin’é his trial.. Trial counsel testified the
existence of the mug shot magazine was a key part of the defense case. This Court finds trial
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counsel’s testimony is credible. This Court has examined the trial transcript and :finds trial
counsel articulated a valid strategic reason for mentioning the mug shot magazine;-as she clearly
argued. to the jury that the victim only identified the Applicant-as the'assailant ih"'a‘rfh_‘o'tqgr;aphic
lineup because he had previously seen the Applicant’s photograph in a.mug shot magazine. See

Roseboro v. State, 317 S.C. at 294, 454 S:E:2d at 313. This Court finds the-Applicant:failed to

prove either that trial counsel was deficient or that he was prejudiced as a result.
Investigator Jarvis

The Applicant stated trial counsel should have objected when lrivestigator Jarvis'
testimony at the trial differed from.that at the' preliminary hearing. The: Applicant:stated-trial
counsel should have argued Jarvis perjured himself.

Trial counsel testified she was present at the preliminary hearing but did not recall if
Jarvis’s testimony. was the same at the preliminary hearing and the trial.

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected to Jarvis’ trial testimony and argued he committed perjury. This Court-finds the
Applicant failed to prove Jarvis’ testimony at trial differed from that at the prélirinary hearing.
Without such, the Applicant cannot demonstrate trial counsel ‘was. déficient in“not’making an
objection. See Butler v. State, 286 S.C. at 442, 334 S.E.2d at 814. Further, even -assuming;
arguendo that trial counsel should have objected, this Court finds the- Applicant- failed to
demonstrate he suffered any prejudice. as a res_ult‘-. See Johnson v. Statej,]S?.S 'S.C. :at: 186, 480
S.E.2d at 735.

Cautionary instruction charge

The Applicant stated trial counsel should have requested a “cautionary -instruction

charge” because — as she was an accomplice to the crime — Rice had motivation totestify-against
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him. The: Applicant stated the jury should have been édviSéd her testimony should be taken
“with some form of caution.”

Trial counsel testified she did:not request this jury charge: and did not believe there-was
any value in such a charge.

This Court finds the Applicant failed to meet his%.burden of proving trial counsel should
have requested a “cautionary instruction™ jury charge in this case. Initially, this Court agrees
‘with trial counsel that such an instruction would rot ha\ézé-b‘een»fmérited in“this case. See, e.g.,
State'v. Knoten, 347 S.C. at 302, 555 S.E:2d at 394. Regardless, this Court finds the Applicant
failed to-articulate. the nature of such an instruction, the’ basis upon which trial counsel should
have argued for-its:inclusion, or how the lack of this instiructionp}rejudiccd his case. See.Butler
v. State, 286 S.C. at 442,334 S.E.2d at 814.

Prosecutorial misconduct

The Applicant stated trial counsel -should have} objected to prosecutorial misconduct
because. the State’s photographic lineup was ﬁmdamen%tally unfair. The Applicant stated the
assistant solicitor should have told the police not to use tlixe-same-pho’to_graph in the lineup as was
seen in the mug shot magazine.

The assistant solicitor testified the Applicant was'arrested in-August 2009. The assistant
solicitor testified he told Jarvis to do a photographic lineup in-November 2009 and that the lineup
was done in Jahuary' 2010. The assistant solicitor testified he did not know abg_ut the mug-shot
magazine when the lineup was put together.

Trial counsel testified there was no prosecutorial misconduct in this case. Trial counsel
testified the assistant solicitor was not aware of the _mug;shot magazine before: the photographic
lineup was made.
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This Court finds the Applicant failed to meet his burden of proving trial counsel should
have made an argument about prosecutorial misconduct. The crux of the Applicant’s argument
is his contention that the assistant solicitor should have instructed law enforcement to use a
different photograph for the photographic lineup than the one that was used in the mug shot
magazine. Both the assistant solicitor and trial counsel, however, testified the assistant solicitor
did not know about the mug shot magazine when the photographic lineup was created. This
Court finds their testimony is credible. This Court finds trial counsel was not deficient for
failing to argue prosecutorial misconduct because the Applicant has failed to demonstrate the

existence of any such misconduct in this case. See United States v. Chorman, 910 F.2d 102, 103

(4th Cir. 1990) (“[T]he test for reversible prosecutorial misconduct generally has two
components: that (1) the prosecutor’s remarks or conduct must in fact have been improper, and
(2) such remarks or conduct must have prejudicially affected the defendant’s substantial rights so

as to deprive the defendant of a fair trial.”); Darden v. Wainwright, 477 U.S. 168, 180-81, 106 S.

Ct. 2464, 2471 (1986) (holding that, in order to establish prejudicial misconduct on the part of
the prosecutor, the alleged misconduct must have “so infected the trial with unfairness as to
make the resulting conviction a denial of due process.”) (internal quotation omitted).
Conclusion

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that trial counsel failed to render reasonaBly effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that trial counsel committed either errors or omissions in his representation of the Applicant.
This Court also finds the Applicant has failed to prove the second prong of Strickland — that he
was prejudiced by trial counsel’s performance. This Court concludes the Applicant has not met
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his burden of proving counsel failed to render reasonably effective assistance.. See Frasier V.
State, 351 S.C. at 389, 570 S.E.2d at.174.
All Other Allegations

As 10 any and all allegations that were raised in the application or-at the hearing in this
-matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any testimony, argument, or evidence at the hearing: regardinig. such allegations.
Accordingly, this Court finds the Applicant has abandoned any such allegations.

CONCLUSION

Based on all the féreg_oing, this' Court finds and concludes- the Applicant’ ‘has not
established any constitutional violations:or deprivations before or‘during his trial.and ‘sentencing
proceedings. Counsel was .not deficient and the Applicant was not prejudiced by’ .counsel’s.
[Tepresentation. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court advises the Applicant.thathe must file a notice.of intent to appeal within thirty
(30) days.from the Tteceipt of this Order if he wants to secure: appmpriate>:appella“t§'-rf:fvié"w. His
‘attention is.also directed to Rules 203, 206, and 243of the South CGarolina Appellate Court Rules

for_‘thg-»apprqp_riate* procedures to follow after notice of intent to appeal has been timely-filed.

o
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IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be. denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent.

AND iT IS SO ORDERED this / %dayof f—-McL ,2016.

Q10 LIy

Daniel D. Hall
Presiding Judge
Thirte_enth_,J_u;diciali_Circ,uit»-

Vock
ocx , South Carolina.
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