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Jeanette’s Loving In-Home Care Agency, ._Bocvket Ne: 17- Ak 08», 0347

Appellaht, v .
* FINAL ORDER
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V.

South Carolina Department of ‘Health and
Human Services,

MAY 11 261
- SC Ceur_t of Appaals

Respbn’dent.

This matter‘épmes before the Admlmstratwe Law Court (ALC or Court) on Appellant '
Jeanette’s Loving In-Home Care Agency’s (Appellant) appeal ﬁom Respondent South Carohna

Department of Health and Human Se rvices’ (Department) decision to te_rmm_a_te uth;e Appellam S

June 24, 2016 contract with the Department toxpro,v\id.e Personal Care | S_e_rviee;, .P_é.rs’c}nal Care [
Attendant Care Services. HASCI Respite S'e'rv'i‘_ce’s.,_ Companion Services, and: MCC Respite

Services to Medicaid patients (Contract). The Appellavn_t_ argues that the Depattment erred in its

_decision because the decision violated the terms of the Contract. TheDEpal eritsatouesathat it

tggnmated s contract: with-the:Appellantdue-toextensive:noncompliancesissues. T h‘_e,Depaﬂment

also asserts that there is sufficient evidence in the record to support its decision_ to terminate the

“Contract.

| STATEMENT OF THE CASE -

On June 24,2016 the Appeila1|1t was enrolled w1th the Department asa provxder of Personal

(;are I and II Services, HASCI Attendant Care and _Resplte Care Se_rwces,.Compargon Services -
and Medically Comp‘;%x Children (MCC) Respite Services to Medicaid patients (Services). As
part of the elli‘olllnent,' process, the Appellant attended training regarding the requirements.of
Medicaid Provider Participation. The Department conducts random inspections_. or surveys, to
ensure providers are in compliance with contr act 1eq1urements ,

On January 3, 2017 and February 3, 2017, the Depaltment attempted to conduct -an

inspection at the Appellant’s place of business and was unable to gain entry either time because
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no one was present. As a result, the Department suspended new client referrals for 'nine_f't’y (90)
days as a sanction speciﬁed in the D'epartment’s Community Long Ter'm Ca1e Provider (CLT C)
Manual. On February 20, 2017, the Department conducted a survey of the Appellant s ofﬁce and

cited her for numerous noncomphance issues. '

The Department s survey system assesses a certam number of points for each ﬁndmg of
noncompliance by the provider. Each ﬁndmg of noncompliance is mputted in the swstem ancl a
numerical score is oenerated The dec1sxon to impose sanctions depends on the numbel of poxnts
assessed per the CLTC manual however a contract can be termmated for any score exceedmg
400 points. The Appellant ] noncomphance hndmos 1esulted ina prelumnary score of 963 points. |
On February 23, 7017 the Department 1ssued the Appellant a letter requmng the Appellant to
submit a corrective actxon plan On Match 9, ’>Ol 7 the Appellant subnntted her conectwe actton
plan. After a final review, the Department assessed a findl review score of 906 pomts On Aprll :
6, 2017, the Department issued its termination de0131on | , o

In May 2017, the Appellant | filed an appeal w1th the Depat“tment S D1v151on of Appeals and
Hearings. A hearing was held on June 8, 2017 and July 24, 2017. The hearing officer issued his
order affirming the Department’s decision to terminate‘ the coﬁttact on At_t‘g'u‘st:' 16, 2017. The

Appellant then filed a timely appeal with this court on September 13_._ 2017.

ISSUE ON APPEAL
Whether substantial evidence exists to support the Hearing Officer’s decision to uphold the

Department’s decision to terminate the Appellant’s contract?

STANDARD OF REVIEW

The ALC hears appeals t:rom decisions of the Department pursuant to the Administrative
Procedures Act (APA). S.C. Code Ann. § 44-6-190 (2002 & Supp. 2016); Estate of Nicholson ex
rel. Nicholson v. S.C. Dep't of Health and Human Servs., 377 S.C. 590, 660 S.E.2d 303 (Ct. App.
2008). Accordingly, the APA’s standard of review as set forth in S.C. Code Amn. § 1-23-380
governs these appeals. See S.C. Code Ann. § 1-23-600(D) (Supp. 2016). That section states:
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" The court | may not substrtute its judgment for the Judgment of the agency as to the:
weight of the evidence on questlons of fact. The court may affirrn the decrslon of

rnodlfy the decxsron if substantial rights of the appellant have been prejudrced
because the adnnmstratrve ﬁndmgs Inferences conclusrons or decrsrons are

(a) in- VIOlaUOn of constrtutlonal or statutory plOVlSlOnS

(b) in excess of the statutory authorlty of the agency,

(©) mad ¢ 'upon unlawful procedure;

ected by otheér error of law; '

rly erroneous in view of the rehable probatrve and substantral
evidence on the whole record; or

® arbltrary or capricious$ or characterrzed by abuse of discretion or clearly
unwarranted exercrse of dlscretlon :

'S.C. Code Ann. § 1-6 80(3) (Supp 7016)

| A decision is supported by substaritial evrdence when the 1ecord as a whole allows
reasonable minds to reach the same conclusion as the agency Fr zena’s of the Earth v. Pub. Serv.
Comm'nof S.C., 387 S. C. 360 366 692 S.E.2d 910, 91.) (7010) The fact that the record. when
considered as a \vhole presents the possrblhtv of drawmo two rnconsrstent conclusions from the
evidence does not prevent the agency S nndmcrs from bemo supported by substantial evidence.
Waters v. S.C. Land Res. Consenarlon Commi'n, 321 S.C. 219, 226, 467 S. E. ’7d 913,917 (1996)
In applying the su_bstantral evidence rule, “a reviewing court will not overturn a hndlng of fact by
an administrative agency ‘unless there is no reasonable probability th'at the facts could be as related
by a witness upon whose testimony the finding was based.”’ Sea Pihes Ass’n for Prot. of Wildlife,
Inc. v. S.C. Dep 't of Natural Res.. 345 S.C. 594, 603-04, 550 S.E.2d 287, 292 (2001) (quoting Lark
v. Bi-Lo, Inc., 276 S.C. 130, 136, 276 S.E.2d 304,307 (1981)).

DISCUSSION

The Appellant appealed the Department’s decision to terminate her contract to the Division
of Appeals and Hearings. A hearing was held on June 8, 2017 and July 24, 2017. Atthe hearing,

the Department’s witness testitied that the Appellant was enrolled in the program on June 24,2016,

tollowing the completion of an online enroliment application and attending a pre-contractual

meeting that the Appellant attended on J une 2,2016. The Department also introduced the contract
between the Department and the Appellant that was signed on June 24, 2016. (Respondent’s
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exhibit 3). The Department s witness testified that once a prov1der begms 1ecew1ng cl'ients u'ndé"r.

the term of the contract, the Department starts conductmv smveys of the prov1der to ensure

comphance The-Department-sent-a-surveyor-to-the- Appellant S. ofﬁce on_January a,._017 and

again on February 3, 2017 bit-Wwas unable to conduct a revxewebecause i ote was-at-the: -offices.

The Department sent the Appellant a letter mtorrnlng her of thlS and reminding her of the program-

requirement to mamtam business hour between the hours of 10:00 am and 4: 00 p.m. Monday
through Friday. Due to the Appellant’s noncompllance to the terms of her contract the Department
suspended new partlclpant referrals for 90 days effective February 8, 2017.

The Department went to the Appellant’s office on F ebruary 20, 2017 and conducted an
inspection. The surveyor “found numerous, mstances of noncomphance The Appellant’s
noncompliance findings resulted in a ptehmmaly scme of 963 pomts On February 73 7017 the
Department issued the Appellant a letter requmno the Appellant to submita correctwe action. plan
which could possibly, if the Appellant was able to show that some of the violations did not occur,
reduce the Appellant’s score and the corresponding sanctlon On March 9, 2017, the Appellant
submitted her corrective action plan but did not deny that any of the v1olat10ns occurred Atter a
final review, the Department assessed a final review score of 906 points.

At the hearing, the Appellant argued that the Dépaftment could not terminate the Contract
absent a detennmatlon of fraud or conviction of a crlme related to a PrOV’lder’s participation in
Medicaid pursuant to S.C. Code Ann. Regs. 126- 40l(B) because she was stlll subject to the
Department’s previous sanctions, the Department could not subject her to addltlonal sanctlons the
Corrective Action Plan she was xequned to submit following the February 20,2017 inspection was
the sanction the Department chose to impose and therefore the ‘termination was a dupllcatlve
sanction; the Appellant was entitled to a Compliance Review 90 days after initiating service with
CLTC: she was entitled to training and technical support per the contract; and the termination
decision should be dismissed because the Department wa.s a day late in responding to the Appeals
and Hearings’ Order to Produce documents and that the Department did not fully comply with the

Order to Produce because it did not provide the version of the training module that was presented

| The Review Réport, marked as Respondent’s Exhibit:4; consists of sixteen pages and notes issues like the

- Appellant’s failure to maintain a current worker’s compensatlon insurance policy and mdwtdml participant or
employee records, employees did'not have the minimum experience requircments or were not propelly licensed, and
employees not being up to date-on required medical tests.
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during her tramtno

The court disagrees with the Appellant S 1nterp1etat10n of the CLTC manual Sectton 6G
of the CLTC manual outhnes the Depaltment s Comphance Review Process On paoe 6-125 ot
the CLTC manual, it states that provxder records w1ll be 1ev1ewed penodtcally at the prowder ]
office. through"unannounced ons1te v1sxts£ (R p 334) The CLTC manual also states that if the
'rev1ewer amves at the prov1der s office to conduct a survey and no’ one is there a thuty day
suspension of new referrals will be imposed for the first: occurrence and a mnety—day suspension
ot new referrals for a second occurrence: In addmon the CLTC manual on paoe 6 123, states

that [p]10v1ders who have two consecutwe 1ev1ews that lesult in suspen ' nvof new 1eterrals will

be terminated 1f the thnd consecuttve revrew has a hnal score that would resutt ina suspensron of
new referrals (400 and above) » (R p .)37 )

In the Appellant’s case, the surveyor attempted to. perform. a review of the Appellant S
office on two separate occasions but Could not gain access elther time because no one was there.
The Department then 1mposed a nmety»day suspensmn ‘of new reterrals The Depattment
conducted a third consecutlve review of the ‘Appellant’s office and. the. ‘Appellant’s final score

ultimately was 906, well above a score that would result in a suspension of new~reterrals he
Department then terminated the Appellant S contract The court finds no impropriety with the
sanctions the Department nnposed

Furthermore, the contract the Appellant swned specmcallv 1eqtnres her to, amongst other

things, retain all records. for five. years, provide for the inspection of all records-and offices by

. applicable state and federal. aoenc1es whenever deemed. necessary, and maintain worker’s

’tements

compensation insurance.. The Appellant s claim that she was unaware of the program req

because the Department dtd not provide. het with additional training is wrthout mertit. Addltlonally,'

the contract allows either party to cancel or terminate the contract tor a material breach or for

otherwise materially failing to comply with their obligations under the contract. In light of the

these findings, the court concludes that substantial -evidence in the record supports the Hearing -

- .pccmcall\ the: Appellant-objected:to-the: Dep'mmenr s mtroductlon of the: Medicaid-Provider-participation’
training module because it had changed from the time of her training: The Department’s witness testified that the
portions of the module relating to compliance and sanétions had not changed and that the training module was only
being used to demonstrate that the Appellant had been informed on-the requirements of the program. The Hearing
Officer noted that he gave little weight to the document in arriving at his decision.
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Officer’s decision to uphold the Department s decmon to termmate the Appellant s conttact to -

provide Personal Care I and’ I Serv1ces HASCI Attendant Care and Resplte Care Serwces

__Companion Serv1ces and MCC Resplte Serv1ces under the Medlcald Home and Commumty Based

Waiver Serv1ces program ‘ ' ‘
ITIS HEREBY ORDERED that the dec151on of the South Carohna Department ot Health'

and Human Service§'i 1s AF FIR’\/IED ‘ X : '
AND IT IS SO ORDERED. N
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