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Motions | 6

(WHEREUPON, the proceeding begins on the 9th day

of August, 2010 at approximately 11:36 a.m.)

THE COURT: Y’all tell me what POWDCVC is?

MR. MQYER: Possession of a Weapon During
the Commission of a Violent Crime.

THE COURT: Okay.

MS. ROSS: Judge, uh, we’ve had some issues
with hybrid representation to come up. I’ve’

advised my client to wait until we draw a Jjury
before he makes his motions, but he tells me he’s
ready to gé.

MR. BARTON: May I get the bailiff to take
—— bring this to you, sir?

THE COURT: Yeah.

MR. BARTON: Appreciate it. Thank you very
much. A copy of this, this, this is one for
Ms. Ross, this is one for the Solicitor.

'THE COURT: You sent me one and a copy? Is

that what you sent me?

MR. BARTON: The reason ——

'THE COURT: This the same documeﬁt?

MR. BARTON: The reason it’s —- yes, sir.
THE COURT: Okay. Uh, I’ll be happy to make

the original a Court’s exhibit.
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Motions 7
MR. BARTON: Yes, sir.

THE COURT: And, uh, I’1l1l just tell you, uh,

this thing is dated August 6th. When did you get

notice of the trial date, Ms. Ross?

MS. ROSS: Uh, about two weeks ago.
THE COURT: Okay. Let him know about it?
MS. ROSS: Yes, I did.

(WHEREUPON, Court’s Exhibit 1 is marked for

identification purposes.)

THE COURT: All right. Uh; Mr. Barton, you
are entitled,-under'the Constitution,'to be
represented by a competent attorney. You are
represented by a competent attorney. You are not
allowed to pick and choose who you get. .So Ms.
Ross has béén appointed to you. She is an
experienced, intelligent, zealbus advocate. And,
uh, absent some other showing, I’'m going to deny
your motion. You’re certainly not getting
another léwyer. Okay.

MR. BARTON: May I speak?

THE COURT: Yes, sir.

MR. BARTON: Uh, ——

THE COURT: Stand up when you speak to me.

MR. BARTON: 'Yes, sir.A As I said, uh,

regardless, Ms. Ross has breached confidentiality
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Motions } ‘ 8
of my cas@. And if you want —— if you would like
to go on rbcord with that, then you can, sir.

You are the judge. I’'m not trying to be rude or .

smart to you. I’m just being very honest with
you. She ﬁas breached confidentiality of my
case. I h%ve_been known about it. .- Only
informatiob that only she and I known at that
specific tﬁmeh she divulged it. I’m making that
known to t#e court. I’m going on record.
Thereiare other motioﬁs, but I think that

|
takes prec?dence and priority. So you are the

judge. I’ﬁ not trying to be smart with you. I

been in front of you before. Like you said, you

1

make that decision, but I also ask you to let
| :

that be knbwn that I said that she has breached

confidentiélity.

THE COURT: What has she done to breach your

1

confidentiélity?

MR. BARTON: Uh, you would like for me to

I

say it on court?

THE COURT: Raise your right hand. You

l
swear to tell the truth?

MR. BARTON: Yes, I do, sir.
THE CQURT: Okay. You made this motion in
open court .
|
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MR. BARTON: Yes, sir.

THE COURT: If you want to substantiate it,

~ you better -—-

MR. BARTON: Yes, sir.

THE COURT: I mean, it’s up to you. You
might want to consult with her about what you are
going to tell me before you say it, but —-

MR. BARTON: I don’t need to consult because
she already know what it is, and I'm fixing to
tell you. Once -- once I got charged with this
and the female that’s implicated me in this
robbery, she made a statement that I was somebody
that she had met somewhere who was always trying
to be with her. She didn’t like me like that. I
told Ms. Ross that this was an ex-live-in common
law wife. I was not a stranger to this lady.
This lady make it seem like I was somebody who
she never known, who she never —— she lived with
me for over two years.

I told Ms. Ross, let’s make a file against
her. I’ll show you the address, show the address
where she and I both live in together, listed énd
documents and some statements . of past.
allegations. I told Ms. Ross that and I gave her

papers and I showed it to her.
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|
- 10
|
|

She tﬁrn around and told Investigator Jarvis
at the preilmlnary hearing, asked him dld he know

that Why would she ask him -- that was somethlng
|

* that we wa§ going to use as an element of

surprise 1p this court. No one knew that she and

I lived together. She didn’t tell them that.
| : .

She made them think that she was a stranger to me
|

and that’s, what he thought.

THE COURT: Okay. And that’s what you are

- upset about?

MR._B%RTON: I think ——

THE'CéURT: Anything else?

MR. BéRTON: I think it is a breach of
confidentiélity._'l'm pretty much sure it is
because théy did not know that. What I told her
was in the;strictest of confidence. I didn’t
tell him. iI told her.

THE COURT:  Okay.

MR. BARTON: She is my attorney. By law,
she is notiallowed to divulge that to anyone
without my' consent.

THE CdURT: Okay. Thank you.

Ms. R&ss, anything you want to say?

|
MS. ROSS: Judge, my recollection of that

was that it was in the context of a motion to

I
|
|
|
|
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MR. BARTON: No, sir.

MS. ROSS: And that was part of that.
Otherwise, that was something that I was not
given in confidentiality. I simply asked him
that question of Jarvis. If, in fact, I did ask
it in the prelim, I don’t have independent |
recollection. If I did, I would simply ask that
question to see if he could investigate that
route. I don’t think that was confidential
information. Certainly, their witness is this
woman and they 'could find that information out
from her as well.

THE COURT: Ckay.

MS. ROSS: I think a lot of the issue here
is simply hybrid representation. 1711 just show
you the file of material that’s been provided by
my client. I have gone over with him a number of
times the rules on hybrid representation that he
can either represent himself ér I will represent
him. I’m prepared to go forward and represent
him today. I think he has a lot of strehgth to
his case.

He’s argued about his case quite a bit.

Throughout the representation, he’s been
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apparently setting up PCRs, threatening'me about
what will happen if I don’t-file his motions and
file the motions that he wants, how he wants
them. So I would like just a ruling on that to
make sure we‘all know on the table who represents
who and how this process works.

THE CQURT: Okay. Yes, Mr. Bartoﬁ.

MR. BARTON: Yes, sir. She changed the
whole issue. It has nothing to do with hybrid
representation. I said she breached
confidentiality in my case. And I told her ——

THE COURT: Okay.

MR, BARTON: I told her in confidence. They
did not know that. I told her for the simple
reason that —-

THE COURT': You’ve said all thét. You've
said all that. Okay.

Ms. Ross, is this the first you’ve heard of
this issue?

MR. BARTON: No, it’s not.

THE COURT: Just a minute, sir.

MS. ROSS: '~ The formal complaint, he had not
told me anything about the formal complaint. He
had complained a number of times before that I

should not have questioned or should not have
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brought out in any way. I think I made part of
the bond -- motion to reconsider bond the fact
that the wvictim, uh, —-- that this witness had
lied about the prior relationship. I put that in
the motion to reconsider bond. Mr. Barton has
complained at length about that as his complaint
about me not getting medical records of this
witness that, of course, can’t be gotten under
regulations and a number of other complaints.
But as far as the formal complaint, I did not
know that was coming today.

TﬁE COURT: Okay. Well, Mr. Barton, Ms.
Ross is your attorney. I’m not going to give you
another attorney. This case is going forward.
The jury is out there. We’re going to pick this
jury. Do you want her to represent you or do you
want to represent yourself?

MR. BARTON: Well, Judge, since you are the
judge, sir, and it’s your courtroom, yoﬁ do any
way you see fit. |

THE COURT: So you don’t have any input on
that?

MR. BARTON: Evidently I don’t because I —-

THE COURT: No, sir. I Jjust asked you.

MR. BARTON: I know.
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i
THE COURT: You want Ms. Ross to continue as
| .
your attorney or do you want to represent

|
1

yourself?

MR. BéRTON: First of all, I asked thafiyou
acknowledgg that she breached confidentiality ——

THE CéURT: No, sir.

MR. BARTON: ——— 1in my case.

THE CéURT: No, sir. Let me just tell you
something.i I'11l ask you this question one more
time. Do &ou want Ms. Ross —— what is your

! .
desire? Db you want Ms. Ross to represent you or
1
do you want to represent yourself?
1

MR. BARTON: I don’t want her to represent
me. i

THE CéURT: So you want to represent
yourself? i .

MR. B%RTON: I’'m telling you, sir, that I do

not want hér to represent me because she breached

my case. Fhat’s my answer. Now, you do what you
want, sir.i | |
THE C?URT: That’s not an answer to my
question.
MR. BARTON: Okay.

4
THE COURT: Ms. Ross, these are obviously

|
difficult circumstances, but I, for the benefit

|
'
1
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1 of Mr. Barton, in spite of his complaints, I'm
2 going to ask that you continue to represént him.
3 Okay?
4 MS. ROSS: And I’'m prepared to go forward.
5 I’'l1l be happy to do that.
6 THE COURT: All right. Anything from the
7 State?
8 MR. MOYER: I just want to put one thing on
9 the record; Everything the Defendant said —- he
10| said nothing that I wasn’t aware of. I did not
11 —— I gained all that information through
12 independent means. I wasn’t at this supposed
13 hearing, bond hearing or preliminary hearing when
14 that came out. I just want the court record to
15 reflect that that’s not surprising, anything he
16 said. And that was not based on anything Ms.
17 Ross said.
18 THE COURT:  You learned that information
19 about him living with this woman, this witness
20 independently?
21 MR. MOYER: That’s correct.
22 THE COURT: Did you learn it from her?
23 MR. MOYER: Yes, from her and from the
24 investigator telling me what she told him.
25 Nothing —— I didﬁ’t learn anything from anything
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|
i
i
|
|
\
\
I
4
|

Ms. Ross sbid.

THE CéURT: One last comment, Mr. Barton.

MR. BARTON: Yes, sir. When Ms. Ross did
that —— thgt is not true. He did not know. She
did, that on November the 12th. And Ms. Rice had
not told Ibvestigator Jarvis that. It should be
not he tra%scripts. He answered no, I did not
know that.i Neither did they know that.

THE CéURT: - Okay.

MR. BARTON: That is not the truth.' That
was Novemb%r.the 12th in this courthouse.

THE CéURT: Your motion is denied.

All right.A Is the jury out there? You
ready? %

THE BAILIFF: Yes, sir.

l

THE COURT:  Okay.
MS. ROSS: Judge, may we approach?
THE CéURT:‘ Sure.
(WHEREUPONJ a bench conference is held off the

record at appro%imately 11:48 a.m.)

(WHEREUPON4 the bench conference concludes at

approximately lizé9 a.m.)
(WHEREUPONA the jury panel enters at approximately
11:49 a.m.) | |
THE CéURT: All right. Good morning, Ladies
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and Gentlemen. Welcome up here to Courtroom
number 4. My name is Ned Miller. I am one of
the 13th Circuit'judges. I’'m based here in -
Greenville. It’s a pleasure for me fo be with
you. I am handling a term of General Sessions
court, which is also known as criminal court. As
you obviously are aware, we are here to pick a
jury. Before we get into the actual process of
picking a jury, I'm going to introduce the case
to you and ask you a few questions to qualify to
you to serve on this particular case. I know you
all have all been qualified to serve in general,
but now we need to make sure you are qualified to
serve in this case and that you, in this case,
can be fair and impartial jurors who could follow
the law in the case as I’11 give it to you
throughout the course of the case and render a
decision based on the law and the evidence.

Let me introduce the case to you. It is the
State of South Carolina versus Bobby Joe Barton.
I want to tell you that this is an indiétment
with two separate counts. Count 1 is.for Armed
Robbery. It alleges that Bobby Joe Barton did in
Greenville County on or about July 25th of 2009,

while armed with a deadly weapon or while
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alleging éither by action or words he was armed
while using a iebresentatioﬁ'of a deadly weapon
or any objbct which a person present during the
commission of the robbery would reasonably
believe to be a deadly weapon, took, by means of
force or intimidation, goods or monies described
as wallet and US curfency from the person or
presence of Edwin Perez.

Count ‘2 is Possession of a Weapon during the
Commission of a Violent Crime. It alleges that
Bobby Joe Barton did in Greenville County on or
about the 25th day of July 2009 possess or
visibly display a knife during the commission or
attempted commission of a violent crime, and that
is armed robbery. Both of these counts are
against the laws of the State of South Carolina.

I want to tell you, Ladies and Gentlemen,
that the, uh, -- Mr. Barton -- the allegations
contained in this indictment is just that, they
are just that. They are just allegations, and
you should take no ~- make no presumption, take
no inference from the fact that an indictment is
issued in this case. It is just a document which
allows the‘charges in this case to wind its way

through the judicial system to arrive here in
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Jury Qualification 19

court for disposition.

I also want to tell you that every person in
this country and in this state and in this
courtroom who is charged with a crime is presumed
innocent unleés ana until the State can prove
them guilty beyond any reasonable doubt of each
and every element of each offense that that
person is charged with. Thé burden is always on
the State. And a person charged with a crime is
always presumed to be innocent. So please keep
that in mind throughout the course of this, uh,
proceeding. I will tell you that to these

allegations, Mr. Barton has pled not guilty. So

~ please keep that in mind.

Now, before I go forward to ask you the
questions which would qualify you to serve in
this case, I would ask that the attorneys
involved please stand and introduce themselves
and their client.

MR. MOYER: My name is Mark Moyer. I am an
Assistant Solicitor here in Greenville County. I
will be representing the State in this case.

THE COURT: Thank you.

Ms. Ross.

MS. ROSS: Hi. I am Susannah Ross, and I
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represent Bobby Barton.

THE COURT: All right. Thank you very much.

All right. Ladies and Gentlemen of the jury,
is there any member of the jury panel who is
related by blood or marriage or who has a
business, personal or social relationship with -
any of the attorneys involved in this case or any
member of the 13th Circuit Solicitor’s Office?

If so, please stand. (No response.)

Is there any member of the jury panel who is
related by blood or marriage or who has a
business, personal or social relationship with
either Mr. Bobby Joe Barton or the alleged victim
in this case, Mr. Edwin Perez? If so, please
stand. (No response.)

I'm going té read a list of potential
witnesses. I ask you to pay attention to this.
I'm going to need td know the same information
about these folks. O0f course, Mr. Edwin Perez,
Amilcar Perez, Patricia Rice, J.A. Lanford with
the Sheriff’s Office, Mike Jarvis with the
Sheriff’s Office, Tracy King with the Sheriff’s
Office, Johnny M. Brown with the Sheriff’s
Office, Greg Hawkins and Dr. Lori Van Wallendael.

All right. 1Is there any member of the jury panel
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who is related by blood or marriage or who has a
business, personal or social relationship with
any of those potential witnesses whose names I
have just read? If so, please stand. (No
response.)

Is there any member of the jufy panel who has
any knowledge about the . events that are alleged
in the indictment? If so, please stand.

{No response.)

Is there any member of the jury panel who —-
family member or friend who has-ever been charged
with or the victim of this type of offense? If
so, please stand. (No response.)-

Is there any member of the jury panel who is
aware of any bias or prejudice towards either the
State or the defense? If so, please stand.

(No response.)

Is there any member —-- any member of the jury
panel who is a member of or a contributor to a
group whose primary concerﬁ is the promotion Qf
law enforcement or wvictim’s rights? Examples
would be MAbD, SADD or CAV. If so, please stand.
{No :esponse.)

Is there any mémber of the jury panel who

knows of any reason whatsoever why you should not
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serve in this case with particular emphasis on
your ability to be fair and impartial to both the
State and the defense and to follow the law as I
will give it to you throughout the course 6f this
trial? TIf so, please stand. (No response.)

Okay. Anything further?

MR. MOYER: Not from the State, Your Honor.

THE COURT: Other than —-- anything else
other than we’ve discussed, Ms. Ross?

MS. ROSS: No, Your Honor.

THE COURT: Okay. All right. Thank you
very much. Let’s strike the jury.

THE CLERK: As I call your name, please stand.
Number 229, Stefani Young. |

What says the State?

MR. MOYER: Please present Ms. Young.

THE CLERK: What says the defense?

MS. ROSS: Please seat Ms. Young.

THE CLERK: Please have a seat in the jury

box.
Number 45, Tammy Crooks.
What says the State?
MR. MOYER: Please present Ms. Crooks.

THE CLERK: What says the defense?

MS. ROSS: Please seat Ms. Crooks.
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THE CLERK: Please have a seat in the jury
box.

135, Karen Leveille.

What says the State?

MR, MOYER: Please present Ms. Leveille.

THE CLERK: What says the defense? 135,

MS. ROSS: Please excuse Ms. Leveille.

THE CLERK: Thank you. You are excused from
this case.

59, Loucrisus Dyches.

Whét says the State?

MR. MOYER: Please excuse the juror in this
case. |

THE CLERK: Thank you. You are excused from
“this case.

84, James Guirl.

What says the State?

MR. MOYER: Please present Mr. Guirl.

THE CLERK: What says the defense?

MS. ROSS: Please seat the juror.

THE CLERK: Please have a seat in the jury
box.

188, Steven Sherbert.

What says the State?

MR. MOYER: Please excuse the juror in this
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|
case. %
THE C}ERK: Thank you. You are excused from
this casei
183, hayley Rogers.
What says the State?
MR. MbYER:' Please present Ms. Rogers.
THE CLERK: What says the defense?
MS. RbSS: Please excuse Ms. Rogers.
THE CLERK: Thank you. You are-excused from
this case.
101, Robert Holland.
What says the State?
" MR. MbYER: Please excuse the juror from
this caseﬂ
THE CLERK: Thank you. You are excused from
this caseﬁ
138, Marsha Henson.
What éays the State?
MR. M#YER: Please present Ms. Henson.
1
- THE CiERK: What says the defense?
MS. R¢SS: Beg the Court’s indulgence.i
Henson wit% an H?
THE C#ERK: Yes.
|

MS. ROSS: I’m not seeing her name on my
|

jury list.i I would ask that she be excused at
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this

this

box.

box.

this

time.

THE COURT: Okay.

THE CLERK: Thank you. You are excused from

case.

Number 53, Ruth Devorsey; Devorsey.

What says the State?

MR. MOYER: Please present Ms. Devorsey.
THE CLERK: What says the defense?

MS. ROSS: Please seat Ms. Devorsey.

THE CLERK: Please have a seat in the jury

Number 158, Deborah Nissim.

What says the State?

MR. MOYER: Please present Ms. Nissim.
THE CLERK: What says the defense?

MS. ROSS: Please seat Ms. Nissim.

THE CLERK: Please have a seat in the jury

55, Brian Diksen.

What says the State?

MR. MOYER: Please present Mr. Diksen.

THE CLERK: What says the defense?

MS. ROSS: Please excuse the juror.

THE CLERK: Thank you. You are excused from

case.
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98, P%trice Hoerster.

What §ays the State?

MR. MéYER: Please preéent Ms. Hoerster.

THE CiERK: What says the defense?

MS. RbSS: Please excﬁse the juror.

THE C#ERK: Thank you. You are excﬁsed from
this case. |

160, éusan Orders.

THE CbURT: Okay. Ms. Orders, thank you for
disclosingithe fact that, in fact, you know our
Solicitor Eob Ariail. 1Is that correct?

THE JUROR: Long time. |

THE CéURT: Okay. Would the fact that you
know him, &ould that impair your ability to be
fair and ihpartial in the trial of this case?

THE JUROR: No.

THE COURT: Could you follow the law as I

would give}it to you throughout the course of the

trial?

THE JﬁROR: Yes.

THE COURT: Would you be able to set aside
any person%l relationship you have with Mr.
Ariail so %hat you could be fair and impartial in

|
this case?
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THE COURT: All right. - Thank you very much.
All right. |

MR. MOYER: Please present Ms. Orders.

THE CLERK: What says the defense?

MS. ROSS: Thank you. Please excuse Ms.
Orders.

THE CLERK: Thank you. You are excused from
this case. |

41, Elizabeth Collins.

What says the State?

MR. MOYER: Please present Ms. Collins.

THE COURT: What says the defense?

MS. ROSS: Please seat the juror.

THE CLERK: Please have a seat in the jury

box.

184, Yvonne Ruby.

What says the State? .

MR. MOYER: Please present Ms. Ruby.

THE CLERK: What says the defense?

MS. ROSS: Please seat the juror.

THE CLERK: Please have a seat in the jury
box.

Number 92, John Hastings.
What says the State?

MR. MOYER: Please present Mr. Hastings.
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|
THE CLERK: What says the defense?

MS. R@SS: Please excuse the juror.

‘THE CLERK: Thank you. You are excused from

|

case.!

Numbe% 39, Frances Coker.

What %ays the State? :
‘

MR. M@YER: Please present Ms. Coker.

THE C#ERK: What says the defense?

MS. RéSS: Please seat the juror.

THE C£ERK: Please have a seat in the jury
|

Numbef 164, David Phillips.

What %ays the State?

MR. M@YER: Please present Mr. Phillips.

THE CLERK: What says the defense?

MS. R¢SS: Please seat the juror.

| :
THE CLERK: Please have a seat in the jury

Number 197, Nichole Stagg.
What éays the State?

! _
MR. MOYER: Please excuse the juror in this

case.

THE CﬁERK: Thank you. You are excused in

case.'

1

147, Clinton Meyer.

T
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What says the.- State?

MR. MOYER: Please present Mr. Meyef.

THE CLERK: What says the defense?

MS. ROSS: Please seat the juror.

THE CLERK: Please have a seat in the jury
box.

Number 57, Ashley Downer.

What says the State?

MR. MOYER: Please present Ms. Downer.

THE CLERK: What says the defense?

MS. ROSS: Please seat the juror.

THE CLERK: Please have a seat in the jury
box.

Number 79, Derek Greco.

What sdys the State?

MR. MOYER: Please present Mr. Greco.

THE CLERK: What says -the defense?

MS. ROSS: Please excuse the juror.

THE CLERK: Thank you. Yéu are excused from
this case.

Number 107, Robert Ingram.

What says the State?

MR. MOYER: Please present Mr. Ingram.

THE CLERK: What says the defense?

MS. ROSS: Please excuse the juror.
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THE CFERK: Thank you. You are excused from
this case%

Numbe£ 35, Lisa Campbell.

What éays the State?

MR. MbYER: Please present Ms. Campbell.

THE CLERK: What says the defense?

\

'MS. ROSS: Please seat the juror.

THE C#ERK: Please have a seat in the jury
box.

THE C¢URT: All right. An alternate, one
and two. ?

THE CLERK: Number 199, Gail Stevens.

What %ays the State? |

MR. M#YER: Please present Ms. Stevens.

THE‘CLERK: What says the defense?

MS. RéSS: Please seat the juror.

THE CLERK: Please have a seat in the jury
box.

THE C¢URT: All right. Any exception or
objection to the jury or the panel pursuant to

Batson?

|
MR. MOYER: Not from the State.
‘ .
|
MS. ROSS: Not from the defense.
|
THE COURT: Okay. All right. Uh, Ladies
|

and Gentlemen, we thank you all. We'’ve got two

1
|
|

|
i

i
|
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distinct groups. I know one group -— same joke.
I apologize to everybody.that has to listen to
this week after week. One group thinks they won
the lottery and one thinks they’ve lost. I think
that I know which way each of you think. Let me
just tell you that I think the group that was
selected won the lottery because they get an
opportunity, uh, to participate in our justice
system. It’s a justice system that belongs to
everybody in this country, every citizen. They
get a chance to be where the rubber meets the
road. It’s a great privilege. 1It’s a great
responsibility and a great opportunity. I hope
that everyone, at some point, gets an opportunity
to do it.

But having said that, you all who did not get
selected, uh, I am, uh, at this time, uh, get to
tell you you are free to go. We ask you to call
back at six o’clock to next determine —-- to
determine when you next need ﬁo.report or call
back again. Thank you very much.

(WHEREUPON, the jury panel exits at approximately

12:14 p.m.)

THE COURT: Okay. Ladies and Gentlemen, I

am sincere when I say I think you all are the
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lucky ones here in the courtroom because it is a
great responsibility and opportunity and
privilege to serve as a juror in our Jjustice
system. It’s not an easy job, but it’s one that
every citizen and every person is qualified to
perform. We are happy to have you here and, uh,
that you are participating with us . in this case.
I want to tell you that in this case or in
every jury trial, criminal or civil, what we have
is a dispute about the facts in the case which
can’t be resolved in any other fashion except to
ask a jury to come up here and listen to the
facts as they are presented here in the courtroom
and listen to the law as I will give it to you
here in the courtroom and render and decision
which resolves this dispute. That is your Jjob.
You all might think, well, gosh, no job
training, how do I figure this out. Well,
everyone is qualified to do this. And, uh, I
know that you are too. I want to tell you though
that there are certain things you need to keep in
mind throuéhout the course of the trial which are
-—— will heip you in your job and also are
required of you in your job. That is to remember

that every person who is charged with a crime is
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presumed innocent unless and until the State, who
has the burden of proof always, unless énd ﬁntil
the State can prove them guilty beyond'a
reasonable doubt of each and every element of
each offense that a person is charged with. So
keep that in mind. Those are extremely important
rights. They corner, sort of, the foundation of
our justice system, criminal justice system —--
system. Excuse me. And they go a long way
towards providing a lot of the freedom that we
enjoy in this country. So prétect them here.
That protects them for this case and for every
other citizen in our state.

I want to also remind you that the indictment
that I read to you, uh, is not evidence. You
shouldn’t make any presumptions or take any
inference from the fact that an arrest warrant or
an indictment is issued in this case. . Those are
just the formal documents which allow the case to
wind its way through the system to arrive here
for resolution about this dispute. So don’t make
any presumption and don’t take any inference from
that.

I would tell you that the evidence'is

generally received in one of three ways in court.
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The one thét probably is the most —-- jumps to
mind is that people testify in court and they
testify from the witness stand. Theré is another
type of evidence, which would be introduction of
tangible documents or items. Then the third
possible way would be through stipulation of the
attorneys Qhere they agree that a fact is beyond
dispute and you should accept that it’s true.
Those are the three general ways that evidence is
received in the courtroom. I want to tell you
that it is received here. And when it is
received, it is subject to constitutional
scrutiny by all sides so that what you are
hearing is appropriate and proper evidence.

Now, you can divide a trial into as many ways
as you would like. If you watch some of these
television series or you read some of the books
that are out there, they do divide them into
minuscule little parts. They dissect it down to
the molecule, if you will. But for our purposes,
I divide it into five parts. You will sort of
have an idea, sort of a roadmap, procedurally
where we are in the trial.

The first part will be the opening statements

to you by the attorneys. Those are brief, non-
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argumentative statements to you. The second part
of the trial is the meat and potatoes of every
case. That is the presentation of the testimony
and the evidence in the case. The third part of
the trial would be, when all the evidence is in,
the attorneys make their closing arguménts to
you, when they advocate their position. The
fourth part of the trial will be when I give you
the law as it applies to this case. The fifth
part of the case will be the, uh, when you all
retire to your jury room to deliberate this case
and resolve the dispute. They are not of equal
length. As you can imagine, in most cases, the -
presentation of the testimony and evidence is the
longest part of the trial. But that will give
you an idea of where we are as we proceed through
the case.

I will ask you to do probably many things in
the case. There are three main things I ask you
to do. The first one is that you keep an open
mind throughout the course of the trial. We go
through all these -- the questioning of the
jurors to.qualify you, to ensure that you are
fair and impartial, that you don’t come into the

courtroom with any preconceived notion about how
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the case ought to be decided or what, uh, is true
or not true until you have heard the evidence.
You all wiil swear an oath in just a minute to
set asidé any of your preconceived notions and
biases to judge this case fairly and impartially
on the law and the evidence.

The second thing I will ask you to do is, uh,
not to diséuss this case with anyone. Don’t talk
about it with the bailiffs. Don’t talk about it
when we break for lunch with whoever you might
see or might talk to on the phone. Don’t talk
about it among yourselves until the conclusion of
the case when the, uh, -- you all are free to
deliberateu

You might ask why, because you are here to
resolve the dispute, so why can’t we talk about
it? Well, uh, if you went home -- if this case
goes overnight and you go home tonight and you
are with someone who you love and trust or
friends or someone who you perhaps don’t even
like or trust and they make a comment to you
about this‘case, that might impaét your frame of
mind with respect to the case. Those people are
not making the sacrifices that are you making to

come sit up here and listen to this testimony and
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evidence. They are not taking an oath to judge
it fairly and impartially. Don’t let anything
outside the courtroom come into play and
contaminate your thought processes with respect
to this case.

The third thing I’'d ask you to do is to pay
attention throughout the course of the trial.
That may seem really simple, but we all know it’s
human nature to sort of perhaps daydream a little
bit —— I’'m guilty, probably more guilty than most
people. But if you do allow yourself to be
distracted in some fashion, when you deliberate
at the end of the case, you may find out that
when you were distracted, that that was a
critical part of the case and it might inhibit
you and impair your ability in your discussions
with your fellow jurors at the conclusion of the
case. It all seems pretty simple, but I ask you
to please abide by those things and everything
else that we ask you to do as well.

I would tell you that you, the jury, are the
sole judges of the facts in this case and in
every case. A trial judge, by law, is not
allowed to have an opinion about the facts. 5o

don’t think by anything I might say or do
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throughout the course of the trial that I have an
opinion about fhe facts. The law does not allow
it, and I do not. You all are the sole judges of
the facts, who to believe, what to believe, and
those types of things.

I will tell you that that same law that makes
you the sole judges of the facts makes me the
sole judge‘of the léw. If you think you have'any
idea about what the law is or what the.law should
be, you will swear an oath to set aside your own
opinion and apply the law precisely as I state it
to you throughout the course of the trial.

Now, I’m going to excuse you in just a second
and ask you to perform a task for me, your first
tasks. Actually, we’ll hold off on that. We are
going to —— I’'m going to tell you that
occasionally, from time to time throughout the
course of the trial, I may excuse you from the
courtroom or I may invite the attorneys to
approach the bench to discuss something. We are

not -- we are trying perhaps to hide something

from you. We are not trying to deceive you. It

may be that we are going to be discussing some
point of law or some piece of proposed evidence

that may or may not be admissible. Of course,
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you can understand that if it is not admissible,
you all should not hear it. That’s why we do it.
We are not trying to deceive you. We’'re Jjust

trying to insure that what you hear is

constitutionally protected and appropriate for

you.

I am going to ask you all -- well, let’s go
ahead and do it. I’'m going to put you all under
oath, send you back to the jury room and ask you
to see if you can select a foreperson from among
the original, the first twelve.

So, if you will, Rene.

THE CLERK: Please stand and raise your right
hand. The correct response to the oath is “I
will”. You shall well and truly try the case
2009—GS—23f10018, State versus Bobby Joe Barton
indicted for Armed Robbery and Possession of a
Weapon during the Commission of a Violent Crime,
and a true verdict render qccording ﬁo the law
and the evidence so help you God. I will?
(WHEREUPON, each juror responds.)

THE COURT: All right. Y’'all head on back
to thé jury room. We’ll get back with you in
just a few minutes. |

(WHEREUPON, the jury exits at approximately
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12:25 p.m.)

THE COURT: Okay. Anything we need to take

up before we crank it up?
|

MR. MOYER: I think we have a Neil v.

Biggers, uh, hearing that we have to have. There
| _

was a photb lineup used.
|

'THE COURT: Okay.

MS. RbSS: We move to suppress the
i
identification.
THE C?URT: Okay. Uh, maybe we should cut

them loose| for lunch.
All right. Mr. Cooke, would you go tell them
they'don'tihave to do their election until they

1
come back from lunch. Tell them we have some

matters we%have to discuss. I’m going to give
them a two}hour lunch. Tell them to be back at
2:30. Okay?

THE BAILIFF: Okay.

THE CéURT: Ckay.

MR. M&YER: Ready, Your Honor?

THE c¢ﬁRT: Yes, sir.

MR. M@YER: - Okay. ‘Tﬂe State will call
Investigatpr Traéy'King to thevstand.

i TRACY KING

having fir%t been sworn, testifies as follows:

i
|
|
|

i
|
I
|
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DIRECT EXAMINATION

BY MR. MOYER:

o) All right. Uh, state your full name.

A Alvin Tracy King.

o] And where do you work?

A I work for the Greenville County Sheriff’s
Office. I'm assigned to the Armed Robbery Unit.

Q Okay. How long have you been in law
enforcement?

A 15 years.

Has that all been with the Sheriff’s Office?

A _Yes, sir.

o) AHow long have you been an investigator?

A Uh, 10 years..

Q Okay:. All right. ©Now did you conduct a
photographic lineup display in this case?

A I did.

Q When did you do that lineup?

A That was on January the 8th of this year.

Q Okay. And were you aware that the incident

took place July the 25th of last year?

A At the time, I was not, but yes.

o Okay. You didn’t have any involvement in
this case other than this lineup, right?

A That'’s correct.
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i

Q So it%was about four or five months after the
fact? g

A That’é,correct.

Q All right. Now, did you put the photo lineup
together? j |

A I didil

1 ‘
Q And héw many photographs were displayed in

|
that lineup?
|

A Six pgotos.

Q Was tﬁe Defendant included in the lineup?
A .Yes, he was.

Q And tﬂe photograph you got of him was taken

!
on what date?

A It wa% on the arrest date of 8/4 of “09.

Q That &as the date he was actually arrested
for this charge?

A That’é correct.

Q He wa% arrested on other evidence other than

this photo linepp?
|

A To ﬁy%knowledge, yes.
Q Okay.% Uh, now, were the other five persons

in the lineup all similar in physical description to
the Defendant? i
A They were.

1
o] As inisex and race and facial hair and so
i : ,

|
I
!
I
J
i

|
1
|
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forth?

A And age, yes, sir.

o] Would you explain tpvthe Court how ~- first
off, let me ask this, who did you show this photo

lineup to?

A I showed it to the victim, Edward —— Edwin
Perez.

Q Okay. And you already said it was July the
8th of this year.

A January the ‘8th.

I’'m sorry. January the 8th.

10:00, 10:00 a.m.

(o] Okay. And where did this take place?

A My office in the basement of the Law
Enforcement Center.

o) All right. ©Now you already told us you
didn’t have any participation in the case prior to
this date.

A That'’s correct.

(0] How about after the case?

A Just the photo lineup.
Q

Just the photo lineup?

A That’s correct.
Q And what was the time?
A Uh, it was in the morning a little bit after
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A Yes, sir.

Q@ =~ Okay. Now what was the reason you got
involved?

A Investigator Jarvis called me on this
particular date, advised mé that the wvictim in the
case was to be at the Law Enforcement Center. He
advised me that he was at home sick and requested that.
I put together a photo lineup and show it té the
victim.

Q Other than that conversation, you weren’t

aware of any deﬁails in the case other than that

conversation?
A No, sir. I was not.
0 Okay. You don’t speak Spanish, do you?
A No.
Q How did you communicate with Mr. Perez
A Mr. Perez, uh, -- Investigator Jarvis

informed me that Mr. Perez was bringing his brother
along with him who spoke English.

Q Okay. And so you, uh, communicated with Mr.
Perez then through his brother?
Yes, fhat’s correct.
And did his brother speak good English?

Yes, yes.

©o » 10 ¥

And were you able to communicate with him?
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A Absolutely. Very ciearly.

0 Okay.. What did you tell Mr. Perez through
his brother before you showed him the lineup?

A I informed him that I had put together six
pictures that I was going to show him. I requested
that, uh, he point out anyone he recognized and
explain to me how he recognized them. I informed his
brother to inform him that he should not feel in any
way, shape or form that he has to pick out anybody.
Then, at that point, I handed him the photo lineup
upside down and advised his brother to let him know
that whenever he was ready, he could turn it over and
take a look at it.

o) Okay. That’s what you told him. Did you go
through with it like you just explained to us?

A That'’s correct.

Q What did Mr. Perez do when you gave him the
photo lineup?

A He turned the photo lineup over. I watched
him looking over the lineup. You could see him go
from left to right, top to bottom. He was looking
over the photos. When he got to the center photo,
which was the Defendant in this case, that’é the
position he was in, the center bottbm row, he stopped,

pointed at him and said that’s him in Spanish, which
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is what the brother translated to me.

0 Okay. But you saw him actually point at the
photograph?

A I did.

0] So. he pointed at the picture of Bobby Barton?

A That’s correct.

Q Is he the Defendant in this case?

A That'’s correct.

0 The Defendant seated over here in the defense
chair. Did you, at any time during this procedure,

exert any pressure on Mr. Perez to pick somebody out
of the lineup?

A Absolutely not.

Q Or in any way influence his decision ‘on who
to select?

A No, sir.

Q ~ How certain or how confident did Mr. Perez
appear to you?

A He appeared very confident.

Q Did you make any mark or did you ask him to
do anything to the photo lineup to indicate his
choice?

A I did. Through his brother, who translated
for me, I advised him that I neéded him to circle the

photograph he had just pointed to and also sign below
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that photo.

(WHEREUPON, State’s Exhibit 1 is marked for
identification purposes.)
BY MR. MOYER:

Q All right. I’m going to hand you what'’s been

marked as State’s Exhibit number 1. I’11l ask you to

take a look at it. Do you recognize what I just
handed you?

A I do.

0] What is that?

A This is the six-picture photo lineup that I
displayed to the victim.

Q Okay. How do you recognize it?

A This is, uh, —— this is the one that I put
together. It’s also got my signaturé as well as the
victim’s signature, date, and, uh, time on it.

o) Okay. Does it -- is.it in substantially the
same condition now as it was when you showed it to Mr.
Perez on January the 8th of 20107

A It is. |

Q Okay. You don’t see any additions,
deletions, changes or anything —-—-—

A No.

Q ——— to that form?

MR. MOYER: All right. Your Honor, -at this
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time, I would move to have State’s Exhibit number

1 entered into evidence for purposes of thisv
hearing.

MS. ROSS: No objection.

THE COURT: All right.

(WHEREUPON, State’s Exhibit 1 is admitted into the
record.)

MR. MOYER: And please the Court, I will
hand this up to the Court.

THE COURT: Okay.

MR. MOYER: Uh, I have no further questions
for this witness at this time.

THE COURT: Okay. Cross.

CROSS—-EXAMINATION
BY MS. ROSS:

Q Okay. Uh, Investigator King, are you aware
that January 8th, 2010th date was the date of a second
bond hearing for Mr. Barton?

A No, ma’am.

Q Okay. ' And, uh, why were you called in to do
the photo lineup inétead of Jarvis?

A Uh, Investigator Jarvis was sick that day.
He informed me that he had already had it set up for
the victim to appear at the Law Enforcement Center on

that day. Investigator Jarvis was sick and at home
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that day.

Q So he made no mention to you that that was
the actual date of a second bond hearing?

A No, ma’am. I have no knowledge of that.

Q All right. And you said you prepared the
photo lineup?

A That'’s correct.

Q Now, the initial description of the
perpetrator in this case was a black male, 25 to 30
years old. That was not what you were putting in this
lineup, was it?

A No, ma’am.

(o] What was ——- what was the characteristics that
you were putting in this lineup?

A Well, I was advised to, uh, -- I was advised
the name of the Defendant on that day to enter him
into a photo lineup.

Q Uh-huh.

A At that point in time, I used the actual
computer—generated matches to the Defendant. In other

words, we’ve got an option while building photo

lineups —---
Q Right.
A —-— to allow the computer itself to provide

several similar or —— similar characteristies as far
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as age, uh, and physical descriptions. I used that
option this case. It provides several hundreds,
sometimes thousands of similar photos. At that point,
I just went through and picked out similar photos of
the Defendant.

o} All right. So when you prepared this lineup,

7 [you were preparing it with Bobby Barton as a suspect

in mind?

A That’s correct.

o] Are you aware that Mr. Barton’s photograph is
lighter of more overexposed than the other photographs
in the lineup?

A No.

0] And, uh, you stated that Mr. Perez did not
speak English. Who wrote out the affidavit on the
photograph identification?

A I did.

Q Now, were there any other witnesses to that
besides you?

A Mr. Amilcar Perez, the victim’s brother.

(o) All right. And no other officers, correct?

A Correct.

o) And the affidavit was not notified --
notarized?

A | That'’s correct.
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Q All right. ©Now, uh, are you aware of “mug
shot” magazine?

A I am.

Q Let me show you a copy that was provided to
me 1n the August 8th —- excusé me, August 10th “mug
shot” magazine. Uh, who is that pictured on page 3 of
“mug shot” magazine?

A That’s the Defendant, Mr. Barton.

Q Isn’t that, in fact, the exact same
photograph that you used in the photographic lineup on

page 3 of “mug shot” magazine?

A That’s a rough copy, but it appears to be
his.

o] All right. And I’d also turn your attention
to page 8 of “mug shot” magazine. Who is the oné
person on that page charged with Armed Robbery?

A Patricia Rice.

Q And are you aware that she was the co-
Defendant in this case?

A I learned that today.

0 Now, in fact, out of Greenville, if you would

just care to look through the “mug shot” magazine of
August 8th, are there any other Armed Robbery mug
shots in the Greenville area? It might take you a

little while to go through.
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A (Reviewing) .

Q I’1ll say in the Greenville area. They go on
to other areas of the state.

A Okay. I was going to Say. I haven’t seen
other than the Patricia Rice.

Q All right. So in that magazine, it was the
co-Defendant Patricia Rice and Bobby Barton are the
only mug shots showing an Armed Robbery?

A That’s correct.

Q And “mug shot” magazine does put‘a name and

the charge next to the mug shot?

A Yes.

0] All right. Are you aware of the idea that if
someone sees a picture once and gets that picture in

their mind, that later in a photographic lineup, they

might pick out that same picture again?

A It is possible, yes.

6] All right. And as far as lineup, you chose
not to do, uh, a photographic identification procedure
where you took one picture at a time and show them one
at a time ———

A That’s correct.

) —-—— to Mr. Perez? All right. And you

prepared a supplemental report and it wasn’t signed by

the reporting officer, was it?
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A Say it again please.
Q In your supplemental report, it wasn’t signed

by a reporting officer or dated, was it?

A It’s dated and it’s got my initials on it.
Q This is what he’s talking about.
A Well, that copy doesn’t have it on there.

But I do have my name. It’s got the date and my

initials.
Q All right. So your copy does reflect that?
A That’s correct.
Q And as far as beyond the photo lineup itself,
that was the extent of your involvement?
A That’s correct.
MS. ROSS: Okay. I’ve got nothing further.

REDIRECT EXAMINATION
BY MR. MOYER:
Q Just a couple of quick followup questions.
The procedure that you used in this case for showing

the photo lineup, is that the procedure that you have

always used?

A It is.

Q As far as showing six photographs on a single
page?

A That’s correct.

0 Is that the standard procedure used by the
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Sheriff’s Office?

A Pretty much, yes.

o) As fa% as you are aware, is that what all the
investigators u%e when they show a photographic
lineup? |

A Unles% there is extensive or exigent
circumstances, #hat’s the exact procedure we use.

0] Underjnormal circumstances?

A Correét.

Q That’g what you use. Uh, have you ever used

any other kind??

i
|
|

A I hav?.
o] FreqUﬁntly?
A No. Absolﬁtely not.
Q Just %ome situation where you wefen’t able to
use this six—pe#son lineup?
A That'& correct.
MR. MQYER: Okay. That’s all.
THE COiURT: All right.
MS. RQSS: Just briefly.
THE CdURT: Sure.

| - RECROSS—-EXAMINATION

BY MS. ROSS:

Q- One thing. Uh, in a normal case when you put

together a photdgraphic lineup, don’t the pictures

1
|

|
|
i
|
i
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match the description the victim gave of the subject
that they were after?

A That would depend on the information obtained
during the invesﬁigation.

Q All right. With an initial description of a
black male in his mid-20's or early 30's, wouldn’t you
normally put together a lineup showing black males in
their mid-20s to early 30's? |

A Again, if we get information to support that,
we would.

Q And as far as your knowledge of the case, was
there any call by Mr. Perez or any reports by Mr.

Perez changing his initial description?

A Not to my knowledge.

MS. ROSS: I’ve got nothing further.

THE COURT: All right. Thank you, sir. You
can step down.

MR. MOYER: The State.would call Edwin Perez
and the State would also have to call Ms. Teresa
Sampson as interpreter.

THE COURT: Okay.

MR. MOYER: Mr. Perez.

THE COURT: Ask him to place his left hand
on the Bible.

EDWIN PEREZ
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|

having first been sworn, testifies as follows:
|

THE C#ERK: Please have a seat. Please have a
‘
seat.
; DIRECT EXAMINATION
(WHEREUPONA the following answers are given by the
interpreter.) ?
BY MR. MOYER:

Q All right. Mr. Perez, uh, where you the

victim of a robbery on the night of July the 25th of

20092 i

A Yes. %

Q Were you shown a photographic lineup on
January the 8th‘of 2010 to see if you could identify

| _
the man who robbed you?

A ' Yes. }
|
Q@ .~ Did yéu meet with this investigator,
|
Investigator Kipg, at the Law Enforcement Center to do

that? ‘
A Yes. §
0 Was yéur brother, Amilcar, with you?
A Yes. i
0] Did hé translgte for you what Investigator

l

King was saying?

A Yeah, he told me that someone was going to

: |
show me.
|

i
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Q Okay. Mr. Perez, I want to show you State’s
Exhibit number 1. Can you recognize that? |

A Yes. This one.

Q Okay. Is this the photographic lineup that
you were shown by the investigator?

A Yes.

- Q Now, when the investigator handed you that
photographic lineup, did he ask you to see if you
could recognize anybody in the lineup?

A Yes.

o) Which one did —— did you recognize somebody?

A Yes.

o] And which photograph did you recognize?

A This one.

Q Is it the one that is circled on that?

A Yes.

o] When you were shown that photo lineup, were
you absolutely sure that was the person who had robbed
you?

A Yes.

Q Okay. Did you look over all those
photographs carefully?

A Yes.

Q Did you pick them out yourself without any

influence by other people?
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A .

Q

A
Q
A
Q
A
Q
you.

A

Q
A

Q

A

o ¥ 1O P ©

Yes —+ no, by myself. I did it myself.

Okay.i I'm going to ask you a couple of
| ;

questions about| the robbery itself.

1

Yes. %
|
|
When you were robbed, did you get a good

enough loock at the man who robbed you and recognize

him later?

Yes. j

Whereédid-the robbery'happen?

Behiné my trailer.

Tell qs-what he did to you, how he robbed
\
i

Yes, he came and then he pushed me to the

ground and he gét out his pocketknife.

Okay.i What did he do with the pocketknife?

\
He puq it right there. Right here. And then
|

he took my wall%t.

‘And rﬁght here being where? Your neck?
|

|
You're pointingjto your neck?

|
Yes. i
|
And d#dfthis happen late at night?

Yes, dt night.

It wa% dark outside?

Yes, it was dark.

Were there, uh, any lights around that

|
|
|
i
|
|
|
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enabled you to see at all?

A Yeah, there were lights outside.

Q Okay. And you remember where the lights
were, what kind of lights they were?

A Yeah, just by the entrance of the trailer.
Right next to the entrance.

Q Now, the man who robbed you, had you ever
seen this man before that day?

A A little bit, not too much.

Q Okay. More than one time?

A Maybe two or three.

Q Okay. Where had you seen him?

A Just passing by, walking by.

Q Did he 1live in your neighborhood?

A Nearby. I think behind.

Q Okay. And by your neighborhood, I mean, you
lived in a trailer park, right?

A Yes.

Q All right. ©Now, isn’t there a path that goes
from the neighborhood behind you that goes -- a
shortcut that goes through your trailer park to a

convenlience store?
A Yeah, there is a shortcut there, but it
doesn’t go to my trailer. It goes through another

trailer.
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0 Okay. But it’s close, it’s nearby your
trailer?

A Yes.

o] It goes through your trailer park?

A Yes.

Q And it’s common for people from the othep
neighborhood to walk through that shortcut?

A Yes.

Q And that’s where you had seen him before?

A Yes.

0 Now, when he robbed you, he obviously, from
what you described, was very close to you.

A Yes, nearby.

0] Okay. ' When he was robbing you, how close was

he to you?

A He was on top of me.

Q All right. So he got actually right up to
your face?

A Yes.

Q Now, after this happened, did a police
officer show up?

A No, I dial.

0] You dialed the police officer? Okay. And
your brother also spoke to the police officer.

A Yes, because they returned the phone call.
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Q Okay. And a police officer came out and
talked to you that night.
A Yes, they arrived.

Q Did the police. -- how did you talk to the

police officer? Did he speak Spanish?

A No.

Q So you had to speak to him through your
brother?

MR. PEREZ: Si.
BY MR.~MOYER:

Q Let me ask you a couple of questions abbut
this photo lineub. When you recognized the person in
that photographic lineup, did you tell the police
officer who you picked?

A Yes. When I went to see him.

Q Okay. Yes. What did you do —— what did the
officer ask you to do to the picture on that lineup?

A He asked me to circle.

Q Now, on the night this robbery happened, how

old did you think the man was who had robbed you?
A Maybe 30 or 40, somewhere around in there.
Q Okay. Is that what you tried to tell the
police officer through your brother?
A Yes.

Q Okay. You see the person who robbed you in
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the courtroom here today?

A Yes.

Q Is it in the man in the blue shirt seated
over here? |

A Yes.

(0] OCkay. And, uh, do you know now that he’s

actually 52 years old?

A I don’t know. I didn’t know that.

Q Okay. So 30 to 40 was your best guess on how
he looked?

A Yeah, I just calculate.

o] Now, did you see a photograph of the person
whé robbed you after the robbery tock place?

A Yes.

0 How aid you see this photograph?

A I saw in something, I don’t know what it’s
called, that I found on the floor.

Q Is it a magazine?

A Yes.

0 Is it a magazine that has lots of different

pictures of mug shots in it?

A Yes.

Q When you saw that magazine, uh, were there
any police officers or any, any, any police officers

at all with you when you saw that magazine?
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A No.
Q So you were by yourself or with family®.
A With my brother.

0 Okay. And you just opened the magazine up
and started looking through it?

A Yes.

(o] And you saw the Defendant in this case, his
picture in that magazine?

A Yes.

Q But no police officers or government people

had anything to do with you seeing it?

MS. ROSS: At some point, I would object to
leading.
THE COURT: Hang on.

MR. PEREZ: No.
THE COURT: Okay. Hang on. All right.
Try not to lead so much.

BY MR. MOYER:

Q Did any -- let me rephrase the question.
Were there any police officers or government people
around when you saw this magazine?

A No.

Q Now, did you see him any time —— you saw him
in the picture, but other than in the picture and

other than today, did you see him any other times
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after the robbery?

A No.
Q Not at any court hearings or anything like
that?
A No. .
MR. MOYER: Okay. That’s all T haﬁe for
now, Your Honor.
THE COURT: All right.
MR. MOYER: One moment please. I’m sorry.
(Pause.)

Nothing else at this time, Your Honor.
THE COURT: All right. Cross.
CROSS—-EXAMINATION
BY MS. ROSS:
0 You said you dialed 9-1-1. You hung up the
phone, didn’t you, before talking?
A Yes, I did call, but they couldn’t understand
me because they were speaking in English.
Q Okay. And then when 9-1-1 called back, they
spoke to your brother, correct?
A Yeah, they returned the phone call and my
brother answered.
Q And your brother was there translating for
you when the police arrived at the scene, correct?

A Yes.
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Q Now, was your brother there during the
incident at the house?

A No.

Q And, uh, you stated that you had, uh, seen,
uh, the person around the neighborhood for sometime
before this incident occurred. Is that right?

A Yes.

Q Yet, when you talked to police, you said

nothing about having seen the person arcund before.

A Yeah, I mean, I've seen him once in a while,
not to many —— not in too many occasions;

Q On the night of the incident, you had been
drinking quite a bit, hadn’t yqu?

A About six beers.

Q Would it surprise you that the officer
described you as grossly intoxicated?

A No, not too much.v

Q Now, the investigator, Jarvis, came out to

see you like five, more like 10 days after the
incident, correct?

A Yes.

Q _And at that time, you talked about the female
person who was there and identified Patricia Rice.

A Yes.

Q And you described her as a 50-year old
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female, correct?

A No.

Q All right. So it’s your testimony that you
didn’t describe the other person there at the robbery
as a skinny black female about 50 years o0ld?

A Yeah, that woman, yes.

Q In fact, you drove around and picked her out

in the area, in the neighborhood?
A Yes.
0 Now, at that time, you did not tell

Investigator Jarvis that you had seen the black male

who had robbed you in the area, did you?

A That what had happened or what?

o} At that time, you didn’t dhange your
description of the black male who you said robbed you,
did you?

A No.

Q And you did not say I mean to say he was 50
Jjust like the female?

A No, never.

Q All right. ©Now, after that time, Patricia
Rice was arrested. Were you aware of that?

A Yes.

0 And you were aware of that because the

officers have to keep you updated on what happens in
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your case, correct?

A Yes.

Q And at that time, they told you that Bobby
Barton had been arrested as well.

A The officer told me that they were going to
arrest him. |

Q All right.. Now, after.being told that they
were going to arrest him, you saw this “mug shot”
magazine?

A No, I seen it before, before they came.

(o] You seen it before? What do you mean when

you say “when they came”?
A Okay. No, what happened was when they

arrested him, then I saw the picture of him. It was

showing that he was arrested.

Q Okay. And is this the picture you saw?

A Yes.

Q Was that around the time this magazine came
out in August? Around the time of the incident?

A No, this magazine has been around for a long
time.

Q Okay. But when you saw the picture in this

magazine, was it close to the time of the incident?
A I saw it, uh, when he was arrested. After he

was arrested.
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|

0 All r%ght.

i
A About two weeks.

i
Q ISn’t%this the same picture on the photo
lineup as this Picture in this magazine?
A ‘Yes.
MS. ROSS: I’ve got nothing further.

' REDIRECT EXAMINATION

BY MR. MOYER:
Q Just % couple of quick followup questions.
When you saw thét magazine, did you know Bobby

Barton’s name when you saw the magazine?

A No. # recognize but I didn’t know 