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MADAME CLERK: Your Honor, this is indictmeﬁt 2012-GS-
23-8117 and 2012-GS-23-9278 for Giovanni Dailey indicted for
possession of marijuana with the intent to distribute,
pleading to the same on both. And both are waivers.

2013-GS-23-235, Lemore Floyd Young, indicted for
distribution of a controlled substance, pleading to
manufacturing, first offense. And it is a waiver.

2013-GS8-23-236, indicted for distribution of a
controlled substance, pleading to the same. And it 1is a
waiver.

2012-GS-23-8681, William Settler Hunt, indicted for
safe-cracking, pleading to the same. It is a waiver. And
there's an order of restitution.

2013-GS-23-1245, Rodrick Irby, indicted for trafficking
cocaine, pleading to traffickiﬁg cocaine, ten grams or more,
but less than twenty-eight, second offense. And it is a
waiver.

2013-GS~23-4067, Andrew Dean, indicted for malicious
damage to personal property, pleading to the same. And it
is a waiver.

2013-GS-23-4066, indicted for petty‘larceny, pleading
to the same. It is a waiver. And there's an order of
restitution.

2013-GS-23-1134, Donnie Ray Phillips, indicted for

domestic violence of a high and aggravated nature, pleading
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to assault and battery in the second degree. And it's a
waiver.

(Whereupon all of the Defendants were duly sworn)

THE COURT: All right. Mr. Dailey, you're here today
to plead to possession with intent to distribute marijuana,
first offense. That carries up to five years. And you're
pleading to two counts to that. Is that your understanding?

MR. DAILEY: Yes, ma'am.

THE COURT: All right. Mr. Young, you're here today to
plead to possession with intent to distribute a contreolled
substance that carries up to five years and possession with
intent to distribute a schedule I, II or III drug, and it
carries up to fifteen years. Is that your understanding?

MR. YOUNG: No, ma'am.

THE COURT: All right. You want to sit back down and
we'll clear it up?

(Whereupon Mr. Young was speaking with his attorney)

THE COURT: Mr. Hunt, you're here today to plead to
safe-cracking. That carries up to thirty years. Is that
your understanding?

MR. HUNT: Yes, ma'am.

THE COURT: Mr. Irby, you're here today to plead to
trafficking in cocaine, ten to twenty-eight grams, second
offense.

MR. MAXWELL: Your Honor, it's my understanding it
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carries fivé to thirty.

THE COURT: All right. I can't find my sheet for some
reason. All right. That carries five years, up to thirty
years. Is that your understanding?

MR. IRBY: Yes, ma'am.

THE COURT: Okay. Mr. Dean, you're here today to plead

to malicious injury to personal property, less than two

thousand. That carries up to thirty days. And petty
larceny that carries up to thirty days. Is that your
understanding?

MR. DEAN: Yes, ma'am.

THE COURT: Okay. What are y'all recommending on Mr.
Dean? 1Is it probation or ---

MR. MAXWELL: Probation, yes, ma'am, with restitution
and PTUP.

THE COURT: Gotcha. Okay. And, Mr. Phillips, you're
here today to plead to assault and battery in the second
degree. That carries up to three years. Is that your
understanding?

MR. PHILLIPS: Yes, ma'am.

THE COURT: Okay. All right.

MR. WATSON: Your Honor, ---

THE COURT: Have y'all figured out what's going on with
Mr. Young yet?

MR. WATSON: Yes. Your Honor, if you'd like to proceed
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on Mr. Dailey in the interim, we can.

THE COURT: Okay. It's fine. I'll go through the list
of question. I just wanted to know whether or not I needed
to question Mr. Young.

(Pause)

THE COURT: All right. Mr. Young, you go have a seat
and we'll deal with you in just a minute, all right?

MR. YOUNG: All right. Thank you.

(Whereupon Mr. Young was dismissed from the lineup)

THE COURT: Have you discussed these charges with your
attorney, Mr. Dailey?

MR. DATLEY: Yes, ma'am.

MR. HAMILTON: And, Your Honor, this is another case
where I'm standing in for Mr. Allen.

THE COURT: Gotcha. And you're satisfied with the
service of Mr. Allen and Mr. Hamilton?

MR. DAILEY: Yes, ma'am.

THE COURT: Are you okay with Mr. Hamilton standing in
today?

MR. DAILEY: That's all right.

THE COURT: All right. Are you satisfied with the
serviCes of your attorney, Mr. Hunt?

MR. HUNT: Yes, ma'am.

THE COURT: Mr. Irby?

MR. IRBY: Yes, ma'am.
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THE
MR.
THE
MR,

THE

COURT: Mr.
DEAN: Yes,
COURT: Mr.
PHILLIPS:

COURT: Are you under the influence of drugs or

Dean?
ma'am.
Phillips?

Yes, ma'am.

alcohol here today, Mr. Dailey?

MR.
THE
MR.
THE
MR.
THE
MR.
THE
MR.
THE
promised
Dailey?
MR.
THE
MR.
THE
MR.

THE

DAILEY: No, ma'am.

COURT: Mr.
HUNT: No,
COURT: Mr.
IRBY: No,
COURT: Mr.
DEAN: No,
COURT: Mr.
PHILLIPS:

COURT: Has anybody forced you to plead guilty or

you anything to get you to plead guilty, Mr.

Hunt?
ma'am.
Irby?
ma'am.
Dean?
ma'am.
Phillips?

No, ma'am.

DAILEY: No, ma'am.

COURT: Mr.
HUNT: No,
COURT: Mr.
IRBY: No,
COURT: Mr.

DEAN: No,

Hunt?
ma'am.
Irby?
ma'am.
Dean?

ma'am.
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THE COURT: Mr. Phillips?

MR. PHILLIPS: No, ma'am.

THE COURT: When you plead guilty you give up certain
constitutional rights. One is your right to remain silent
about these charges. Do you know that, Mr. Dailey?

MR. DAILEY: Yes, ma'am.

THE COURT: Mr. Hunt?

MR. HUNT: Yes, ma'am.

THE COURT: Mr. Irby?

MR. IRBY: Yes, ma'am.

THE COURT: Mr. Dean?

MR. DEAN: Yes, ma'am.

THE COURT: And, Mr. Phillips?

MR. PHILLIPS: Yes, ma'am.

THE COURT: You also give up your right to a jury
trial. At that trial your attorney could call witnesses for
you and cross examine witnesses against you, but when you
plead guilty you give up your right to a jury trial. Do you
know that, Mr. Dailey?

MR. DAILEY: Yes, ma'am.

THE COURT: Mr. Hunt?

MR. HUNT: Yes, ma'am.

THE COURT: Mr. Irby?

MR. IRBY: Yes, ma'am.

THE COURT: Mr. Dean?
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DEAN:

COURT:

10
Yes, ma'am.

And, Mr. Phillips?

MR. PHILLIPS: Yes, ma'am. -

THE-

COURT:

Each of you has charges that have not yet

been indicted by the Greenville County Grand Jury. Do you

want to give up that right and plead guilty today anyway,

Mr. Dailey?

MR. DAILEY: Yes, ma'am.

THE

MR.

THE

THE

THE

THE

Dailey?

THE

THE

THE

COURT:
HUNT:
COURT:
IRBY:
COURT:
DEAN:

COURT:

Mr. Hunt?
Yes, ma'am.
Mr. Irby?
Yes, ma'am.
Mr. Dean?
Yes, ma'am.

And, Mr. Phillips?

PHILLIPS: Yes, ma'am.

COURT:

How do you plead, guilty or not guilty, Mr.

DAILEY: Guilty.

COURT:

HUNT:

COURT:

IRBY:

COURT:

DEAN:

Mr. Hunt?
- Guilty.
Mr. Irby?
Guilty.
Mr. Dean?

Guilty.
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THE COURT: And, Mr. Phillips?

MR. PHILLIPS: Guilty.

THE COURT: You have ten days from today's date to
appeal this plea if you so choose, but you must do so in
writing to this Court. Yes, sir.

MR. WATSON: Your Honor, may it please the Court.

THE COURT: Yes.

MR. WATSON: Concerning Giovanni Dailey, on February
3rd, 2012, officers with Greenville County responded to a
reported noise complaint at a residence on Parley Avenue in
Greenvil;e County. When they arrived they observed a large
crowd that appeared to be filming a music video.

As officers approached the residence they detected an
odor of marijuana eminating from the area. Officers located
the homeowner who indicated that the residence was his and
that he and others had been smoking marijuana.

Based on those observations officers conducted a
protective sweep of the residence and observed what appeared
to be marijuana in plain view. Officers obtained and
executed a search warrant at the residence.

Inside the Defendant's vehicle parked at the residence
officers located a Mason jar filled with twenty-three
baggies of individually wrapped quantities of marijuana, the
total weight of which was thirteen point four eight (13.48)

grams.

11
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As to the second count, on August 15th, 2012 officers
with Greenville County were patrolling the area of Hicks
Court in an effort to locate a wanted fugitive. Officers
locafed a vehicle matching the description of the one for
which they were searching and pursued it to a nearby
residence.

At the residence all.the occupants exited the car and
officers approached the residence. As officers approached
they detected the odor of marijuana eminating from the car.
All the occupants were detained and officers observed in the
center console a baggy of marijuana.

During a more thorough search they located an
additional bag of marijuana, combined weight of which was
thirty-two point four eight (32.48) grams as well as digital
scales. In this Defendant's pocket officers also located
six fifty in cash, the source of which the Defendant
indicated he was unsure.

Officers also discovered that the Defendant's car was

equipped with blue lights that could be activated with a

floor switch. Defendant ultimately told police that the
marijuana in the vehicle was his.

This Defendant does have a record and there is a
recommendation.

THE COURT: What's the recommendation?

MR. WATSON: For a sentence suspended to nine months
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HIP and prbbation.

THE COURT: .I'll go along with that.

MR. HAMILTON: Thank you, Your Honor.

THE COURT: Five years provided upon the service of
nine months home incarceration, the balance is suspended
with probation for thirty months, substance abuse counseling
and random drug and alcohol_testing. And then nine months
HIP, concurrent. Good luck to you.

MR. WATSON: Thank you, Your Honor.

THE COURT: Thank you.

MR. WATSON: Your Honor, may it please the Court. The
State presenting William Settler Hunt. On or about June
10th, 2012 the Defendant used a key, tools or other
implements to enter é safe belonging to Katherine Alewine
without her knowledge or permission and with theAintent to
steal items of value therefrom.

Defendant took approximately five hundred dollars cash
from the safe and gave a written statement admitting that he
had gotten in the safe on previous occasions, but denying he
accessed the safe on this date. The Defendant's
fingerprints were identified on an envelope inside the safe
that had contained, according to the victim, contained the
money she was missing.

This incident occurred at the victim's residence,

apartment 217, Andover Apartments on Cleveland Street in

13



14

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

14
Greenville County where the victim had allowed the Defendant
to stay for a period of time. This is a no recommendation
and this Defendant does have a record.

THE CbURT: What's his prior record?

MR. WATSON: 1In 2005 we have obtaining prescription
drugs by fraud, 2009, grand larceny, 2011, assault and
battery, high and aggravated nature. In Georgia, 2002, DUI
and driving without a license.

THE COURT: Okay. And, Mr. Hunt, you understand this
is a most serious offense, meaning if you were to get one
other most serious offense or twc other serious offenses the
State could seek life without the possibility of pardle
against you. Do you know that?

MR. HUNT: Yes, ma'am.

THE COURT: All right. And this is also, of course, a
violent offense, meaning any active jail time you receive,
you'll serve a greater percentage than if it were a non-
violent offense. Do you know that?

MR. HUNT: Yes, ma'am.

THE COURT: All right. Yes, ma'am.

MS. HENRf: Thank you, Your Honor. Just briefly about
the facts, my client lived there with the victim in this
case. They were boyfriend and girlfriend. She had a small
-- I don't have any photographs with me for you to look at.

It's a really small, like portable, kind of like a Teflon
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looking suitcase.

He hadn't denied he did this. And he told me from the
very beginning that he took her five hundred dollars while
hé was living there. I think he even left her a note saying
that he'd be back, he'd be back later that afternoon, et
cetera. Obviously since then they've broken up and, you
knoQ, that's over.

My client had a -- like a drug problem ever since he
was thirteen; From what he's told me it started with his
step-father and that it's kind of escalated since then.
That's the reason for the breakup of the relationship and
this problem with the suitcase.

He's talked to David Gay on his own. David Gay wrote
me about him and said that he was positive he could get him
into Haven of Rest, which is an eighteen month program in
Anderson. And I've got the letter here from him.

He also signed up in Greenville County and completed
their drug program there. And I've got the certificate. He
was also a teacher in jail. He's been doing really, really
well.

He's been in jail for a significant amount of time. I
believe he's been in there since July of last year. So for
almost a full year at this point.

THE COURT: How many days”?

MR. WATSON: That is correct. Two hundred and ninety-

15
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four days ---

THE COURT: Okay.

MR. WATSON: --- as of today.

MS. HENRY: .And -—- |

THE COURT: Yes, ma'am.

MS. HENRY: Sorry. He's also offered repeatedly to pay
back this money as soon as he gets out. He's got no problem
with that. And that, you know, I've discussed that with the
solicitor.

We'd ask you to consider doing some kind of time served
and probation. When I talked to him about juét asking for
time served, he said that he wanted to pay back the
restitution. |

And he also‘wanted you, if you would consider it, to
court order some kind of rehab. I think that he would need
that kind of help in order to get David.Gay involved and to
make sure he got into this Haven of Rest, and that he really
wanted to do that before —-- some kind of inpatient rehab
before he was released at all. And we'd ask you to consider
that.

MR. WATSOﬁ: Your Hohor, miscalculation. He's been in
jail for three hundfed and one days ---

THE COURT: Okay.

MR. WATSON: --- as of today. I apdlogize.

THE COURT: Tell me his prior record one more time, I'm
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sorry.

MR. WATSON: 2005, obtaining prescription drugs by
fraud, 2009, grand larceny, 2011, ABHAN.: In Georgia, 2002 a
DUI and‘driving without a license.

THE COURT: Ten years provided upon the service of two,
the balance is suspended with probation for three years to
follow, credit for three hundred and one days time served,
restitution per the restitution order, substance abuse
counseling, inpatient, and random drug and alcohol testing.
I'll put ATU on it, but he's probably not serving long
enough to get that.

MS. HENRY: Your Honor, would you consider PTUP after
the restitution and rehab for the probation?

THE COURT: All right. 1I'll do it. Good luck to you.

MS. HENRY: Thank you, Your Honor.

MS. MONTS: Regarding Mr. Iiby, this incident occurred
on April 28th of 2010. Deputies with the Sheriff's Office
responded to the Marathon Gas Station on Wade Hampton
Boulevard in Greenville County regarding a shooting victim.

Officers arrived and saw the Defendant lying in the
parking lot in a pool of blood next to a car. The co-
defendant, John Copeland, was coming out of the store. He
had blood on his shoes and his hands. EMS did respond to
care for the Defendant who had a gunshot wound to his

abdomen. They did take him to the Greenville Memorial
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Hospital.

The co-defendant had gone inside the store and while on
his cell phone told the clerk to call 911 because his friend
had been shot. lThe cierk stated the co—defendanf had gone
into the bathroom and he'd been the only one to go inside
there. Officers did go inside the:bathroom and found a bag
of cocaine on the floor behind the toilet covered in blood.

The cocaine analyzed as twenty point -- twenty-seven
point six one (27.61) grams, which is only point three nine
(.39) grams from the next higher level of trafficking. The
blood on the bag of the cocaine was tested and did belong to
Rodrick Irby, the Defendant.

Officers also responded to the original location of the
shooting at 501 Lincoln Lane, but no one there was
cooperative. The co-defendant, Mr. Copeland, had driven Mr.
Irby from that location where he was shot in Mr. Irby's
girlfriend's car.

Mr. Copeland ran a red light and hit another wvehicle.
After that hit and run he did turn into the Marathon Gas
Station where this -- where the police came and met up with
the two of them.

Mr. Copeland, the co—defendant; also ga&e a statement
that the shooting was over a drug deal that had gone béd and
that once arriving at the gas station he had taken the

twenty-seven point six one (27.61) grams of cocaine from Mr.
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Irby's person, which was covered in blood, and did hide it
in the bathroom at the Marathon Gas Station.

Your Honor, the inside of the car also had lots of the
Defendant's biood inside, Your Honor. This is Defendant's
sixth drug offense. We are reducing it to a second offense
to take it off of the mandatory twenty-five years.

There is a recommendation. Defendant does have an
extensive prior record. He's currently serving a thirty-
nine month federal sentence.

THE COURT: What is the recommendation?

MS. MONTS: Your Honor, that's for an eight year active
sentence.

THE COURT: All right.

MR. MAXWELL: Your Honor, if I may.

THE COURT: Yes, sir.

MR. MAXWELL: We are going to ask for slightly less
time. Mr. Irby was trying to help out with the solicitor on
her case with the other co-defendant. He's offered to
testify and she refused his help.

Additionally, you know, the co-defendant did write a
statement, but he wrote it two and a half yeérs after the
incident, after, you know, it had all been through. And I'm
sure that they were pressuring him with these charges.

Mr. Irby is thirty years old. He's got his GED. He

has three -- three biological children and three step-

19
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children.

His mother was here earlier. She works at Gateway --
Gateway Rehabilitation Center. There she's a substance
abuse counselor. She was hére to express her opinion of
Rodrick and that he is a wonderful father and that he's a
great father to these children, not only to the biological

children, but to the step-children as well.

[ -
-

His -- I guess one of the children's mothers has just
recently passed away last year, I guess, May of last year.
And so he -- she -- he no longer has a mother figure.
Rodrick is the only biological son -- father with him. And
he would like to be with them.

As you heard, he is doing thirty-nine years [sic] in
federal priscon for an unrelated charge. That also includes
three years probation on the back end. As part of that
probation, he's having to go to Gateway and get substance
and alcohol abuse counseling. In prison hé's alsoc doing
other substance abuse counseling.

Your Honor, because éf all this we feel that, you know,
he's definitely on the federal government's radar. They're
watching -- he's going to be on probation with them. So we
would ask that you do any kind of straight time, please
don't put any probétion back in. They already got that
covered.

Additionally, you know, we would ask that you run this
Py .
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concurrent and backdate it to when his sentence started with
the federal time so that he can run it all together.

THE COURT: What's the State's position about running
it concurrent with.the federal time?

MS. MONTS: Your Honor, as far -- we don't believe that
it should be backdated, but we have no -- we would recommend
that it run concurrent. And I would like to read his record
at the appropriate time. But we do agree that it should run
concurrent.

MR. MAXWELL: And as far as his record, two or three of
those property offenses was about ten years ago. But he
does have an extensive record. We're not here to dispute
that. But he is here today taking responsibility for this.

THE COURT: Okay.

MR. MAXWELL: And, you know, he wants to get back to
these children. He's a good father figure. And but for
these drug offenses, you know, he's there for them.

THE COURT: Okay. All right. His prior record.

MS. MONTS: Your Honor, 2000, a burglary, second
degree, kidnapping, lynching, second degree, strong arm
robbery, 2002, possession of crack cocaine, a second
possession of crack cocaine, second offense, assault and
battery high and aggravated nature, 2004, breach of peace,
2006, driving under suspension, second, a possession of

S

marijuana, 2007, trafficking crack cocaine out of Laurens
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County, 2011, open container, September of 2011,
distribution of crack cocaine, third offense out of Laurens
County.

Your Honor, and August of 2012.is when he pled on his

. federal charges. He pled to PWID and distribution of

cocaine base. . I don't know what his -- turned himself in
date was for that, but the guilty plea was accepted August
13th of 2012.

MR. MAXWELL: Your Honor, he was arrested for this
charge and for the federal charge on April the 5th.

THE COURT: All right.

MR. MAXWELL: 2012.

MS. MONTS: Your Honor, we would say he had a hundred
and ten days.

THE COURT: For somebody his age, that record is
something to behold. I'm going to give him eight years. I
will fun it concurrent with the féderal sentence,'but I'm
not going to backdate it. Good luck to you.

MR. MAXWELL: Thank you, Your Honor.

THE COURT: Thank you.

(Requested hearing ended at 3:49 PM)

(End of requested transcript of record)
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STATE OF SOUTH CAROLINA )
* ) IN THE COURT OF COMMON PLEAS
County of Greenville ) -
Rodrick Deon Irby ) -
Full name and prison number (if any) of Applicant ) 1 4 .CY-ZS‘ 0 { , D’Zr?’
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In order for this application to receive consideration by the Court it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
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particular questlon on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be swomn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken jn forma pauperis, it shall include an affidavit (attached-at the back of
the form) setting forth information which establishes that apphcant will be unable to pay the fees and costs
of the proceedmgs When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.

1. Place of detention _3utoel” T FeAnd’Q\ CDY('@(D(“(QN)\
Trstiretion PoRex I5ne Bolwet NE. 275049

2, Name and iocation of Court which imposed sentence (e SU e COU(‘\\\‘/
couty hause,

3. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:
(a) VR

(b)
(©
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w

S et v e

The date upon w_h‘cmence was imposed and the terms o. sentence:
@ 5412 Ryenss eoncostelit ith fdery
) _Sfelce,

©
Check whether a finding of guilty was made:

(a) after a plea of guilty \/
(b)  after a plea of not guilty

(c)  after a plea of nolo contendere

Did you appeal from the judgement of conviction or the imposition of sentence?
Lo

gt

- il

If you answered “yes" to (6), list:

(a) the\name of each Court 1o which you appealed:

i N/

i. |

. S— — — —
(b) th;U n;-,sultm each such Court to which yoﬁ appealed: :

i

il.

iii.

(c) the._date of each suqh result: -

(d)  if known, citations of any written opinion or orders entered pursuant to such
results: - .
o _N/@

ii.-

iiL.

If you answered “no" to (6), state your reasons for not so appealing:

@ _Berastt Tnefetve wen eoLniel carrt e e
®  sppeded,




10,

11

(<)

(c)
State concisely the grounds on which you base vour allegation that you are being held in
custody unlawfully: _
@ _Detda effeskive  Ogsy of v
(b)
()

State concisely and in the same order the facts which support each of the grounds set out
in (9): '

@ _ e fiecheen

(b) . .

Prior to this application have you filed with respect to this conviction:

(a)  eny petitionina State Court under South Carolina Law? 1)

(b).  any petition in State or Federal Courts for habeas corpus or ﬁost-convictions
reliéf? N0

()  any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (7)? _b

(d)  any other petitions, motions or applications in this or any other Court? _ gt ‘
If yoﬁ answered “yes" to any part of (11), list with respect to each petition, motion or
application: '

(a)  the specific nature thereof:

i _@/Jr\

it.

iii.

iv.

(b)  the name and location of the Court in which each was filed:
L N/A

ii.

ii.

iv.

(93]
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13

14.

()

ii.-

iii.

(d)

i

ii.

iii.

iv.

(e).

il
il

A

the disposit.thereoﬂ ’
NN

the date of each such disposition:

MRS

if known, citations of any written opinions or orders entered pursuant to each such

disposition: . .
N

“Has an)-/. ground sex forth in (9) been previously presénted to this or any other Court, State

“or Federal, in any petition, motion or application which you have filed? 0o

i.

ii.

iii.

(b)
.

il

iii.

. If you answered “yes” to (13) identify:

(a)  which grounds have been presented:

NEY

the pr9ceedings in which each ground was raised:

VALY

CeE S K e '
B W !




16.

17.

If any ground set forth in (9) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(b)
()

e

Were you represented by an attorney at any time during the course of:

(a)
(b)
()

@

(e

your arraignment and plea? _ Yo%

your trial, if any?

your sentencing? __ YRS

your appeal, if any, from the judgement of _com;iction or the imposition of

‘sentence?

" preparation, presentation or consideration of any petitions, motions or applications

with Tespect to this conviction, which you filed? '

If you answered “yes" to one or more parts of (16), list:

(@

i.

ii.

iii.

(b)

ii.

iii.

the name and address of each attomey who represented vou

Toed Mowell

Aga_if:‘gmq;{fh ST R a2
" Grreenyille: $.¢ 296

the proceedings at which each such attorney represented you:

(‘:w‘\\&‘L Ylea ard gghm‘m% .

-
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18 Sta:te clearly the re"ou seek in filing this application: ‘
ot\y '\'R(c{g
T otd ke for ) c:‘u\\\'] Plen e be Vecoted

19.  Are you now under sentence from any other court that you have not challenged?

Yo Feddiol Spnbuber

STATE OF SOUTHCAROLINA . )

' ) VERIFICATION
County of __ QMmﬁ le ) |
I, \3\5.}1\' u{lk’\ D2 gy mb‘\ - : . being duly swom

upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
.. contents thereof; that it includes every ground known to me for vacating, setting aside or
* correcting the conviction and seritence attacked in this application; and that the matters and
_allegations therein set forth are true. '

__V&‘tm - \r\s‘l ;}\q {H

C O 'gﬂm”"ll
SWORN 1o and subscribed before me this __1 3 S *@;;,%
day of _El:u.um&‘___ E— g‘é’ My %2
, < 252‘“& M Masdoords~  @s) 2 ame £F
) " Notary Public ). : ",”‘:.‘9@0 < \.\s‘
My Commission Expires: O LZ;"" ,Zal S """anﬁgg\"‘\\




APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF
I, ‘ ‘hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1)  Iam the applicant in this action #nd I believe I am entitled to redress.

(2)  Because of my poverty | am unable to pay the costs of said proceeding or give

security thereof. - _
Rodiek Tdoy 2/ 18/ 1y
- Applicant o
SWORN or affirmed to and subscribed before me this ' | \;‘Qimuu,,h
A dayof _ﬁ-_\angamj_ 20 . S0 M dng %,
_ s\\\”' . .0-31:4_
%—%\ Ay é’si
My Commission Expires: __ \D~a*320i~f "o,’?@o 4:\\‘"
. . . 'I,, "'"C' ' W “\\\



31

o DS N

_ T Yol o allerey thet T wev'h guily o e chato m._______"'_f_
ood e Km&k&ik_v\?‘ j&t\‘c_&\\a_dnqmo\aje._ P j\)d\ﬁ&. ?ﬂ
ﬁxe.rdo\"e, eyidence Lould ‘ol b& 0@(:255@(:)[

_H_G‘\ %\\my ey dold e ted £ ook %?.l(m_ —
. @{eq.x& Me_So m\}\m Sock ok Ve ey Sute T
_;S; um\_ck(\\ <§l_&_ba c\\&u\_em_msk fes. aov Lobd
L opt R W7ol me Ml chos ML\' \- \oymu el&_@ewu\)
Wl e U3 “\93“ O w O \\\ e
-_@_s'/_ Qgree) Wb we u)cm\é . \\\L w -_ON»U
) 9\; S osdrsg PL \\\&\ S\\e, Loou\& Yake
St of e, “\s&\c \\\s C,N‘\S\&EXQ\\W e newes broug\\s [

O( l\ UQ Me b\\ o Yo Wy \\\xs& Wbt \m\\, e
o A\ A fedl o bive S oxked a3\ Mhese ose $he o

Teosets L K. & xau l*q Fleo el X ) Ay N’socr\q A0S
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) C.A. No. 2014-CP-23-1127
COUNTY OF GREENVILLE )
' )
Rodrick Deon Irby, )
: )
Applicant, )
) RETURN

V. )
)
State of South Carolina, )
)
Respondent. )
)

In response to the poét-convictién relief application filed Febrﬁary 28, 2014, the
Respondent would show this Court:
| L
~ The Applicant is incarcefated in FCI Butner Medium II in Butner, North Carolina. The
Applicant waived presentment to the Greenville County Grand Jury for trafficking cocaine
(201_3-GS-23-1245). Joseph B. Maxwell, Esquire represented the Applicant.

On May .l 4, 2013, the Applicant pled guilty. The Honorable Letitia H. Verdin sentenced
the Applicant to eight years imprisonment, to be concurrent with .his federal sentence. The
Applicant did not appeal.

Attached herewith and incorporated herein by reference are the records of the Greenville
County Clerk of Court regarding the subject conviction and the guilty plea transéript.

I

In his application for posi-conviction relief, the Applicant alleges he-is being held in
custody unlawfully for the following reason:

1. Ineffective assistance of counsel:

a. Stated he would not receive an cight year sentence.

.
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| b. - Stated “that charges more than 10 years old (Record) would’nt be
used against me, which they was.”
c. Stated he would tell the plea judge “things about my past such as
drug use” but he did not do so.
d Stated “my time would be back dated to April 12 and my time
started Jan 13.”
I

The Respondent asserts the Applicant’s allegation that his attorney was ineffective is
without merit. The Respondent asserts the Applicant’s attomey rendered effective assistance
well within the standard of “reasonableness within professional norms” for a defense attémey.

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant
must prové that “counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied on as having produced a just result.” Strickland v..

Was g; n, 466 U.S. 668 686, 104 S. Ct 2052, 2064 (1984), Butler v. State, 286 S.C. 441,
442,334 S.E. 2d 813,814 (1985)

The proper measure of performance is whether the attorney provided representation
within the range of competence required in crirﬁinal cases. The courts presume counsel
“rendered adequate aésistance and made all significant decisions in the exercise of reasonable
professional judgment.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066. The Applicant must
overcome this presumption in order to receive relief. See Cherry v. State, 300 S.C. 115, 118, 386
S.E.2d 624, 625 (1989).

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.

First, the applicant must prove counsel’s performance was deficient. Under this prong, attorney

performance is measured by its “reasonableness under prevailing professional norms.” Cherry v,

State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104 S. Ct. at

2 e



2065). Second, counsel’s deficient performance must have prejudiced the Applicant such that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A
reasonable probability is a probability sufficient to undermine confidence in the outcome of

trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v.

Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984)).
The Respondent submits the Applicant cannot satisfy either requirement of the Strickland
v. Washington test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that cannot be conclusively refuted by the record. The Respondent requests an
evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 265, 305
S.E.2d 247, 248 (1983) (citing Norman v. State, 276 S.C. 278, 277 S.E.2d 707 (1981)).
Iv.
The Respondent denies each allegation not expressly admitted, qualified or explained.
V.
WHEREFORE, having made its Return, the Respondent requests that a hearing be held

and counsel appointed to represent the Applicant.

Respectfully submitted,

ALAN WILSON
Attormey General

JOHN W. MCINTOSH
Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

—

35



36

_MmF 201

By:

P.0. Box 11549
Columbia; 8.C. 29211

Atforneys for Réspondenf "




STATE-OF SOUTH CAROLINA

S IN THE COURT OF GCOMMON PLEAS

COUNTY OF GREENVILLE

2014-CP-23-1127
RODRICK.DEQON IRBY.

-Applicant;

VS AFFIDAVIT OF SERVICE BY MAIL.

STATE OF SOUTH CAROLINA,

Respondent.

1. I.amanemployee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this is a
‘proper circumstance of service by mail.

3. _Ii-ha_Vé.ftﬁis.-day:Served:a_ copy of the Return in the above-captioned matter on the following petson
by depositing same in-the United States mail, postage prepaid:

Rodrick D. Irby, 24030-171
FCI Butner Medium II
Post Office Box 1500
Butner NC 27509

'DATED this 7th-day of May, 2014.

37
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STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS

COUNTY OF GREENVILLE 2014-CP-23-01127

RODRICK DEON IRBY,
APPLICANT,

ORIGINAL

December 16, 2014
Greenville, South Carolina

vs.

STATE OF SOUTH CAROLINA,
RESPONDENT.

N et e St e et s S et Mt St S et Nt el St

B EFORE:

THE HONORABLE EUGENE C. GRIFFITH, JR., JUDGE.

APPEARANCE S:

CAROLINE M. HORLBECK, ESQ.
Attorney for the Applicant

KAREN C. RATIGAN, ESQ.
Attorney for the Respondent

HOLLIE M. JENKINS
Circult Court Reporter
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2
INDEZX
(AW) - Denotes Applicant's Witness
(RW) - Denotes Respondent's Witness
Page No.
(AW) RODRICK DEON IRBY:
Direct Examination by Ms. Horlbeck.................... 4
(RW) JOSEPH BRANTLEY MAXWELL:
Direct Examination by Ms. Ratigan.................... le

EXHIBITS

(There were no exhibits introduced.)
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13

14
15
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18
19
20
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PROCEEDINGS

(WHEREUPON, Mr. Rodrick Deon Irby's appearance was
via telephone.)

MS. RATIGAN: May it please the Court, Your Honor.
THE COURT:. Yes, ma'am.

MS. RATIGAN: The State would call the case of

Rodrick Irby v. the State of South Carolina. The docket

number is 2014-CP-23-1127.

Mr. Irby waived presentment on the charge of
trafficking cocaine. He was represented on that charge by
Mr. Maxwell.

Oﬁ May 14th of 2013, he pled gquilty before Judge
Verain. Judge Verdin sentenced him to eight years
imprisonment for trafficking cocaine 10 to 28 grams second
offense. That was to_be concurrent with his federal
sentence.

Mr. Irby did not file an appeal.

And the State is ready to proceed.

THE COURT: Are you ready, Ms. Horlbeck?

MS. HORLBECK: Yes, sir, I'm ready.

THE COURT: All right.

MS. HORLBECK: We would call Mr. Rodrick Irby as our
first -- as our only witness.

THE CLERK: Mr. Irby, I've got to swear you -- I;m

going to swear you in.
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RODRICK DEON IRBY-DIRECT BY MS. HORLBECK 4

WHEREUPON,
RODRICK DEON IRBY,
after first having been duly sworn, testified as follows:
THE CLERK: Please state your full name for the
record.
THE WITNESS: Rodrick Deon Irby.
THE CLERK: Thank you.

DIRECT EXAMINATION

BY MS. HORLBECK:

Q Mr. Irby, where are you currently incarcerated?

A At Butner Federal Correctional Institution.

Q All right. And did you plead guilty to trafficking

cocaine in Greenville County?

A Yes.

Q Who represented you on that charge?

A Joey Maxwell.

Q All right. And do you recall filing a petition for

post-conviction relief?
A Yes.
Q All right. And, in your petition, one of the

allegations that you raised was an allegation regarding

the -- an eight-year sentence. Do you recall that issue?
A Yes.

Q Okay. Tell the Court a little bit about that issue

~and why you raised it.
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RODRICK DEON IRBY-DIRECT BY MS. HORLBECK 5

A Well, we was going through the plea, the plea
agreement, or whatever. I was -- I really didn't want to
plead, because I was talking about going to trial.

So he told me that he might could get it down to five
years, the plea to five years. So he went back and he
talked with the Prosecutor. He came back and he said that
she -- like we can argue for five years, and she was going
to recommend eight.

But he said being that we was going in front of Judge

Verdin, she's a lenient judge and she won't give you the

~ eight years. He was like, She'll probably give you the

five years. She'll go on the low end. Thaﬂ's what she
usually do. And he was like, To satisfy both parties, she
might try to meet it in the halfway. But she don't -- I
mean, he pretty much gave me his word that I wouldn't get
the eight years since I was going in front of that judge.
She was supposed to be a lenient judge.

And then we had some issues with my record. He told
me that like the charges that was more than 10 years old,
they wouldn't be used against me, or whatever. So when we
got in front of the judge, that was brought up. Every
charge I had for the past 10 years was brought up.

And then once the Judge gave me eight years, he told
me that I got the eight years because of my recorxrd, which

he told me that the charges wouldn't be used against me if
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RODRICK DEON IRBY-DIRECT BY MS. HORLBECK 6
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they was more than 10 years.

And then, on top of that, he didn't even-ask for five
years. He didn't even try to offer to get five years.
Q So let me back you up a little bit. You said that --
you just testified a second ago that Mr. Maxwell gave you
his word that you would not receive an eight-year
sentence?
A Yes.
0 All right. Did he, also, explain to you that the
recommendation from the State was eight years?
A Yes. He explained that.
Q All right. ©Now, when he gave you his word that you

wouldn't get the eight years, tell me exactly what he said

to you.
A He said that Judge Verdin was a lenient judge, that
she always usually go with the low end. She never -- she

don't go with the high end. She probably would try to
satisfy both parties and maybe give me somewhere in
between. But we probably would be loocking at the five
years. And he was telling me that's probably what it'll
be, instead of going to trial.

Because I told him the eight years was too much, and
I didn't want to plead to the eight years. So he
explained to me that I was going in front of a good judge,

and she's lenient, and she wouldn't give me the eight
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RODRICK DEON IRBY-DIRECT BY MS. HORLBECK 7
years.
Q Okay. He explained to you that you were going in

front of a good judge; right?

A Yes.

Q. And that she was lenient; right?

A Yes.

Q Did he say.she would pfobably not give you the eight
years, or did he say she definitely will not give you the
eight years?

A He said I definitely wouldn't get eight years.

Q All right. Well, what was —--did he provide you any
reason for saying she -- the Judge would definitely not
give you eight years?

A Just based on his previous experience with her.

Q Okay. And you said -- you, also, testified that
during the plea that Mr. Maxwell did not ask for five or
six years?

A Yeah. He didn't ask for it, no.

Q All right. Do you recall what sentence he did ask

for?

A He didn't ask for no sentence. He didn't ask for a
number.

Q - Did you, specifically, discuss with him -- with

Mr. Maxwell and tell Mr. Maxwell to ask for a five- or

six-year sentence?
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A Yes. That's what the -- I mean, he came back with
the plea. He said that he would ask for five years, but
the Prosecutor -- see would the Prosecutor agree to it.

So once he talked to the Prosecutor and came back to
me, he said that she wouldn't agree to it. But what we
could do is she is going to recommend eight and he can
fight for the five. He can go in front of the Judge and
ask the Judge to give me the five years. He said I can't
get no less than five years. And I can just -- and they
can just like go back and forth. He can ask for the five,
and she can ask for the eight. That's why he was saying
maybe she might try to satisfy both parties and do it in
the middle. But he was like I don't have to worry about
getting the eight. He was like she wouldn't give me the
eight years, though.

And then once I got it, that's when he said something
about my record.

Q Do you remember the Judge asking you if anyone had

promised you anything to get you to plead guilty?

A Yes, I remember.

Q Do you remember telling Judge Verdin, no, no one has
promised me anything to get me to plead guilty?

A Yes. I remember that, too.

Q  Why did you tell -- why didn't you tell Judge Verdin,

at that~time, that Mr. Maxwell had guaranteed or given you
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RODRICK DEON IRBY—DIRECT BY MS. HORLBECK 9

his word that you would not get an eight-year sentence?

A I mean, like from previous -- because I done been in
front of a judge before. Like the agreement is like I
might sign and go in front of a judge and get three years
or four years. And that's what I usually get. Like
whatever the lawyer usually tells me that I was going to
get, that's what I usually would:'get. And she was like
have I been promised or threatened, stuff like that. I
ain't -- I didn't really realize the significance of the
question when she asked me.

0 Okay. And is that -- because you didn't realize the
significance of the question, you didn't tell her that you
félt like --

A Yeah. That's why.

Q -~ Mr. Maxwell had promised you a sentence?

A Yeah. When she was asking me questions, I really was
just like, no, ma'am, yes, ma'am, really just go through
it and get it over with. Because I thought everything was
going to turn out fine.

Q Okay. And based on Mr. Maxwell's advice that you'd
get -- that -- in giving you his word that you would get
an eight-year sentence, did you decide to plead?

A Based on -- say that again.

0 Based on Mr. Maxwell's advice about the eight-year

sentence, did you decide to plead?
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RODRICK DEON IRBY-DIRECT BY MS. HORLBECK ' 10
A Based on his advice, yes. That's why I decided to
plead.

Q Okay. And would you have done anything differently

today if you'd known about his error?

A Yes.

Q What would you have done differently?

A I mean, I would have -- I wanted to go to trial. If
I had -- if he -- I would have went to trial. Because I

told him I didn't want to take the eight years. He was --
that's when he told me that I wouldn't get the eight
years.

Then he informed me that he never did a jury trial
before either. He was like he never did a jury trial. He
was like I'll have to find somebody to help him with the
trial, or whatever. So it was like it probably would be
best just to go ahead and take the plea, because I
wouldn't get the eight years anyway. Because I had,
specifically, told him that eight years was too much time.
Q Okay. You, also, said that -- you testified just a

second ago that you discussed with Mr. Maxwell your prior

record?
A Yes. I discussed that, too.
Q And Mr. Maxwell's advice to you about your prior

record was what?

A He was = he said because I got -- what I'm doing the
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RODRICK DEON IRBY-DIRECT BY MS. HORLBECK 11

time for now is a federal charge. But a federal charge,
and a trafficking charge, and I had a state charge with
Laurens County, I got arrested on all three of those
charges at one time.

So he was breaking it down to me like it ain't that
bad since I got all of them at one time. And, plus, my
charges that were more than 10 years old, they wouldn't be
able to bring it up against me because they was over 10
years old. |
Q Okay.

A And then once I went in front of the Judge like the
way that I got my charges all at the same time, they still
broke them down separately on each offense. And then,
plus, they used the two that was more than 10 years old.

Q Okay.

A And then the Judge took that into consideration. And
she gave me the eight years. And then after it was all
said and done, he told me -- he was like your record,

that's why she gave it to you.

Q All right. Let me ask you a couple of questions.
A Okay.
Q Did Mr. Maxwell advise you that your entire record

would be revealed to the Judge during the gquilty plea?
A Not my entire record, just the charges I got that

was -- you know what I'm saying -- within the 10-year
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RODRICK DEON IRBY-DIRECT BY MS. HORLBECK : 12
timeframe.

Q Okay.

A The ones that was past 10 years, he said, wouldn't be
a factor.

Q . All right. And did you decide to plead based off

Mr. Maxwell's advice that your entire record would not be
revealed to Judge Verdin?

A Yes.

o] Okay. And would you still have pled today knowing of

Mr. Maxwell's mistaken advice?

A No, ma'am.
Q What would you have done differently?
A I probably would have tried to get another lawyer.

Because he said he wasn't too good with a jury trial. He
had never had one since he'd been a lawyer.

0 Would you still have gone to a jury trial? That's
what I'm asking you.

A Yes, but not with Mr. Maxwell.

Q All right. You -- how about your sentence? Was
there an issue you raised in your petition about
backdating your sentence?

A Yeah. He told me -- I mean --

Q Who told you --

A -- he told me that I --

Q -- who -- —~
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A -- would -- that it'd get backdated. He said they
would backdate your sentence to the date of your arrest.
Q Who told you that?

A Mr. Maxwell.

Q All right. When you say the date of your arrest,

. date of your federal arrest? Is that what you're talking

about?

A Yes. On my -- yes. Like I said, I got arrested on

all my charges at the same time. I just had a hold from

the U.S. Marshall's, a hold for Greenville. And I was

placed in Laurens County. But I just had the holds on me.
So he was like I'll get it backdated to that date.

Q To the date of your arrest, or the date that your

federal sentence began on‘April the --

A No. The date of my arrest.

Q Okay. What date was that? Do you remember?

A April the 5th, 2012.

Q Okay. Do you recall in the transcript Mr. Maxwell
requesting that the -- that Judge Verdin backdate your
sentence?

A Yeah. He did request it.

Q Okay. And --

A But he just didn't explain to me that I'm going to
request 1it, and it's possible that they deny it. You know

what I'm saying? He didn't explain it to me like that,
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o1

though.

Q What did he explain to you about backdating the
sentence?

A It was just like he said that we're going to -- I'll
fight for the five years and I'll get it backdated to
April the 5th. Just that he didn't say -- I mean, I
thought it was going to be guaranteed.

Q Okay. Did Mr. Maxwell explain to you that it was
possible the Court would not backdate your sentence to
April the 5th, 2012?

A No. He didn't tell me that, that there was a
possibility that they would not do it.

Q All right. And, based on the fact that he didn't
tell you that, did you decide to plead?

A Yes.

Q All right. Would you have still pled knowing that he

made -- knowing that Mr. Maxwell's advice was incorrect?
A No. T still wouldn't have pled. Because it was like
a whole -- almost a -- well, it was like eight months that

I got robbed for.

Q All right. You said you would not have pled?

A I would not have pled.

Q All right. Are there any other issues that you want
to raise in court today?

A No, ma'am. _—
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0 Okay. Do you know if your state sentence is running
concurrent with your federal sentence?
A Yes. It's running concurrent.

MS. HORLBECK: Okay. Please answer any questions
that Ms. Ratigan may have. Ms. Ratigan is the attorney
with the Attorney General's Office.

MS. RATIGAN: I don't have any cross-examination,
Your Honor.

THE. COURT: What sentence does he have in federal
court?

BY MS. HORLBECK:
Q Tell me what sentence you're serving from the feds.
A 3% months.

MS. HORLBECK: All right. That's all I have, Judge.

THE COURT: All right. Ms. Ratigan.

MS. RATIGAN:‘ The State would call Mr. Maxwell.

THE CLERK: Karen, do you want him over here near'the
phone? Do you think that might be a good idea?

MS. RATIGAN: Yes, probably.

MR. JOSEPH MAXWELL: That's fine..

THE COURT: Yes. You can keep him over there.

MS. RATIGAN: You want him over here?

THE COURT: Yes. .

THE CLERK: Mr. Maxwell, please, ralse your right

hand. —_
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WHEREUPON,
JOSEPH BRANTLEY MAXWELL,

after first having been duly sworn, testified as follows:

THE CLERK: Thank you.

Please state your full name for the record.

THE WITNESS: Joseph Brantley Maxwell.

THE CLERK: Thank you.

MS. RATIGAN: Come over -- maybe if you can stand
right in front of that speaker phone.

DIRECT EXAMINATION

BY MS. RATIGAN:
Q Mr. Maxwell, do you remember representing Mr. Irby on

these charges?

A I do.

Q And were you appointed through the Public Defender's
Office?

A I was.

Q Did you file the usual discovery motions?

A I did, Brady and Rule 5.

Q To the best of your knowledge, did you receive full

discovery from the State?

A I did.

Q When you represented Mr. Irby, was he here in
Greenville County, or was he incarcerated elsewhere?

A He was here in Greenville~=gounty.
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o] Okay. Did you have an opportunity to review the
discovery materials with him?

A I did. I reviewed it with him -- let's see -- as
early as March the 19th.

Q Okay. And did he -- was he able to discuss with you
the facts and events of that day?

A Yes. He remembered>the events of that day quite
clearly. And we had numerous conversations about it.

Q Okay. Now, when he was arrested -- Mr. Irby has
testified today he was arrested on Greenville charges,
Laurens charges, and federal charges. Does that sound
about right?

A It sounds about right. I don't remember the exact
circumstances surrounding -- I believe that these
Greenville warrants were out there outstanding. And that
when he was picked up on the other charges, they serxrved
him with that, I believe.

Q Okay. And had either the Laurens charges or the-
federal charges been disposed of when he pled guilty?

A That's correct. When I was appointed to.represent
him, he had already handled the federal charge. And he
had already started his 39-month federal sentence.

Q So, basically, once he pled guilty, they picked him
up and took him right to the FBP {phonetic]?

A Yes. - _—
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Q Okay. ©Now, did you ever -- let me back up. Did you
ever negotiate an eight-year recommendation with

Ms. Monts?

A Yes. 1Imnitially, Mr. Irby was charged with
trafficking third offense, which would have required the
mandatory minimum of 25 years. And we -- I, initially,
tried to get her just to dismiss it because he was doing
the federal stuff. She said, No, I can't dismiss it. But
what I will do is reduce it to a second offense and
recommend eight years. I tried to get her down from the
eight and she would not do that. Her only counter offer
was to do a straight-up plea.

I told Mr. Irby that what we should do is -- what I
would advise him to do was to take the eight-year
recommendation, and that I can argue and try to get it
below that. But at no time did I promise him that it
would be below the eight years. I think I was pretty
straightforward that eight was what he would be getting.
0 Did you ever tell him that you would ask for five?

A i told him -- he -- that's the number that he wanted
was five. And I told him that we would try to get there.
I don't remember saying I'll ask for five. But that was
the number that he wanted. That's the number that I tried
to negotiate down to and could not get there.

Q Did you ever tell Mr. Irby that-he would not receive
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eight years, that you were certain that this particular
judge would not hand out an eight-year sentence?
A No. I think it was quite the opposite. I think I
told him that I was pretty certain that she would stick
with the eight-year recommendation. But that we could try
to use it as a cap and try to get it below that. But I
don't -- I wouldn't have told him that she wouldn't have
done anything otherwise.
Q Now, in terms of backdating the sentence, do you
recall what the issue was in terms of why the sentence
wasn't backdated?
A I do not. I don't remember why the Solicitor would
not do that. I think she just -- I don't know. I do
remember that she objected to that on the record during
the plea. But I don't know why she did so.
0 Is it possible that the time that he was incarcerated
for was on several charges? Would that. maybe have
something to do with that?
A It surely is possible. Like we séid before, he was
already sentenced on these federal charges. And then he
came into the custody of Greenville County.

MS. RATIGAN: That's all I have, Your Honor.

THE COURT: All right.

MS. HORLBECK: I don't have any. questions.

Thank you. —_—
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THE COURT: All right. Very good.

Anything else?

MS. RATIGAN: No, Your Honor.

The State would rest at this time.

THE COURT: Ms. Horlbeck, anything else?

MS. HORLBECK: No, nothing else, Judge.

THE COURT: All right. I will review everything and
let you know my decision as promptly as possible.

MS. HORLBECK: Thank you, Judge.

Thank you, Mr. Irby.

THE CLERK: Thank you, Mr. Irby.

MR. RODRICK IRBY: Okay. We're finished?

THE COURT: Yes.

Thank you.

khkkkkkkkkhkkhkdk**k*xEND OF TRANSCRIPT OF RECORD****x %k xkkkkk*k k%




21

CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF GREENVILLE )

I, HOLLIE JENKINS, Official Court Reporter for the
Thirteenth Judicial Circuit of the State of South Carolina,
do hereby certifyvthat the foregoing is a true, accurate,
and complete Transcript of Record of the proceedings had and
the evidence introduced in the captioned case, relative to
appeal, in the Court of Common Pleas for Greenville County,
South Carolina, on the 16th day of December, 2014.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

June 29, 2015

H@Mﬂ%

Hollie M. enklns, Court Reporter

My Commission Expires: 09/24/20




‘Rodrick Deon Irby,

IN THE COURT OF COMMON PLEAS
C.A. No. 2014-CP-23-1127

STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

, ' ORDER OF DISMISSAL
v. '

State of South Carolina,
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)

)

)

)

)

. )
Applicant, g
)

)

)

)

)

)

Respondént.

This mattér comes before the Court by way of an application for post-conviction relief
(PCR) filed February 28, 2014. The Respondent made its return on May 7, 2014. An
evidentiary hearing was held on December 16, 2014 at the Greenville County Courtﬂouse. As
the Appﬁmﬁt is incarcerated in the Federal Bureau of Prisons, he was not physically pfe_sent for
the hearing but participated over séeakerphone: The Applicant was represented 'by Caroline
Horlbeck, Esquire. Karen C. Ratigan, Esquire of the Somh émolimi Office of the Attorney

General represented the Respondent.

The Applimnt'andithe Applicant’s plea counsel, Joseph B. Maxwell, Esquire; both.

testified at the PCR hearing. The Court had before it the transcript of the guxlty plea hearing, tﬁe

Greenville County Clerk of Court records, the PCR applicaﬁon, and the return.
PROCEDURAL HISTORY -
The Applicant waived presentm:ent to the Greenville County Grand Jury for trafﬁcking
@e (2013-GS-23-1245). He was représemed by Joseph B. Maxwell, Esquire.
On May 14, 2013, the Apbliéant pled guilty to trafficking cocaine (10-28 grams), second

offense. The Honorable Letitia H. Verdin sentenced the Applicant to eight years imprisonment,

—

1
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to be cdncilrrent_ with his federal sentence. The Applicant did not appeal.

- ALLEGATIONS

In his apphcanon, the Applicant alleges he is bemg held m custody unlawfully for the =

- following reasons:
1. Ineffective assistance of counsel: :
a. Stated he would not receive an eight year sentence.

b. Stated “that charges more than 10 years old (Record) would’nt be
©° used against me, which they was.”

c. . Stated he would tell the plea judge ‘thmgs about my past such as

’ druguse” but he did not do so.

_d Stated “my time would be hack_dated_lo_Aanl?..and_my_nme— S

started Jan 13.”
mey_&w

Thls Court had the opportumty to review the record in its entirety, as well as the
testimony and arguments from the PCR hearing. This Court bas further bad the opportumty to
listen to and/or observe each veitness' who testified at the hearing, and c'losely.pa’ss upon their
credibility. This Court has weighed the testimony‘accordinglyu Set forth below are relevant
ﬁndmgs of fact and conclusions of law as required by S C. Code Ann. § 17-27-80 (2003).

Ineffectwe Assnstance of Counsel
The Applicant alleges he received ineffective assistance of counsel. In a PCR action, :
“[t]he burden of proof is on the applicant to prove his allegations by a preponderance of the

evidence.” Frasierv. State, 3518S. C 385 389, 570 S.E.2d 172, 174 (2002).

For an apphcant to be granted PCR as a result of ineffective assxstance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under

- prevailing professional norms, and (2) that he was prejudrced by hxs ‘counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.

2

"




State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). When there has been a guiity plea, the
applicant must prove that counsel’s representation was below the standard of reasonableness and

that, but for counsel’s unprofessional errors, there is a reasonable probability that he would not

have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59, |

106 S. Ct. 366, 370 (1985); Roscoe v. State 345 S.C. 16, 20 546 S.E.2d 417, 419 (2001).
The "Appli.cant stated he wanted to go to trial on the charge _bi;t plea counsel said he had
spoken to the assistant solicitor, who said she would recommend eight. years and hé'oéuld argue
- for five years. ’fhe Applicant stated plea counsel explained the recommendation was for eight '
© years but that the plea judge would not give that sentence. The Applicant admitted he told the
| plea judge ‘he had not been made any promises in exchange for his plea but said -he did not
realize the mgmﬁcanoe of this question at the time. The Applicaxit stated that, while he discussed
his prior record with plea counscl, he did not know it would be given to the plea judge. The

Applicant stated plea counsel said his sentence would be backdated to the date of his arrest

(April 5, 2012). The Applicant admitted plea counsel did request this but never told him this
request could be denied. The Applicant stated he would not have pled guilty if he haa known
@ because he lost eight months of credit.

! Plea counsel testified he was|appointed in this case and filed discévéry motions. Plea
coﬁnsel testified he received the discovery materials and r_ev_i;wed théxh with the Applicant (who
was housed at the detention center). Plea counsel testified the Appiicant also rélayed his version
of events. Plea counsel testified the|Applicant had federal charges, as well as state charges in

Greenville and Laurens. Plea counsel testified the Applicant’s charge was a third offense with a

mandatory minimum sentence of twenty-five years. Plea counsel testified the Applicant wanted

a five-year sentence and that he said he would “try to get there.” Plea counsel testified he argued

54

—




62

- several charges at the same time.

for dismissal of the charge because of
a second offense with an eight year

Applicaht that he could take the eight

the federal sentence but instead the charge was reduced to
recoramendation. Plea counsel testified he advised the

year offer and that he would argue for a lesser sentence,

" but he did not tell the Applicant he would receive a sentence other than eight years. Plea counsel

testified the sentence might not have been backdated because the Applicant was incarcerated for

1

This Court finds the Appliczlmt failed to meet his burden of proving plea counsel

~_misadvised him about the sentence he would receive. Plea cqunse_ljgstiﬁed he - was able to -

negotiate the reduction of the chargert
five ycz;r sentence, he worked to obtail
told the Appiicant he would ask for a
to the Applicant. Th15 Court finds pl

counsel did a commendable job in p

0a se.cond offense and thai,_ while the Applicant wanted a
n an eight year. recommendation. Plea counsel te_stiﬁed' he
Jesser senténoe but did _noi guarantee a particular sentence
ea counsel’s testimony is credible. This Court finds plea

lea negotiations with the State, which resulted in a very

favorable piea vrecommendation.' This Court finds the Applicant was propérly advised of the

recommendation and voluntarily and

knowingly decided to enter a guilty plea. Of note, the

Applicant did not dispute the assistant solicitor’s factual recitation at the guilty plea hearing.

(Plea transcript, pp.17-19). The Applicant also told the plea judge that he understood the trial

rights he was waiving in pleading guil

ty, was satisfied with counsel, and had not been coerced in -

any way. - (Plea transcript, pp.7-9). Specifically, the Applicant said he bad not been made any -

promises in exchange for his guilty
evidence in the guilty plea transcript
promised a certain sentence or misadv

S.C. 289, 300, 652 S.E.2d 402, 407 (C

lea. . (Plea transcript, p.8). This Court finds there is no

to .support the Appliéant’s.. asé.ertion that he was either |
ised about entering a guilty plea. See Stalk v. State, 375
t. App. 2007); see also Ray_fgrd v. State, 314 S.C. 46, 48-

4
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49;.443 S.E.2d 805, 806 (1994) (where transcnpt of gullty plea proceedmg refuted apphcant ]

Claim that. he.did ;pszt understand the|

terms of a plea bargain, grant of PCR was mappropnate

notwithstanding apphcant s claun lawyer rmsadvrsed hun)

This Court finds the Apphmnt farled to, meet hlS burden of provmg plea counsel dxd not _

| properly argue for his sentence to be backdated Whrle the Apphcant was in the detentlon center,

he had both state and federal charges[ By the time the Apphcant pled gurlty in thrs case, he was

serving.a thirty-gine month feders]

,_.h_earing,-,p,lea counsel asked for this.

lsentence (Plea transcnpt p 19) Dunng the gutlty plea B

WD

,entence to be run concurrent wrth h1s federal sentence and

“backdate it to.when his sentence _started w1th the federal txme so that he can run 1t all together »

(Plea transcript, pp.20-21). The assi

stant sohcrtor agreed wrth a concurrent sentenoe but did not

‘believe the sentence should be backdated (Plea transcnpt p21) Plea counsel noted the

: - Applicant was. arrested for both this charge and the federal charge on Apnl 5 2012 and the '

. assistant solicitor argued the Applica

.The plea judge stated she would pot backdate thrs sentence (Plea transcnpt, p 22) Thrs Court

..~ finds plea .counsel .did not err in his

the public document indicating the|

Apphcant pled gmlty in federal court on August 15 2012

":The -Applicant. would, therefore, n

- receive credit for time he served between August 15 2012 and the plea date of May 14 2013

$:C. Cade-Ann. § 24-13-40.

Accordingly, this Court finds the Applicant has failed to prove- the first prong of the

Strickland test — that plea counsel failed to render reasonably effective assistance under

prevailing professional norms. The

that plea counsel committed either

Applicant failed to present specific and compelling evidence
errors or omissions in his representation of the Applicant.

5

Int should recerve 110 days of credlt (Plea transcnpt p 22) :

argument on this issue. This Court. takes Judtcnal notxce of

not. | be entttled to have the sentence backdated in order to

—
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This Court also finds the Applicant

has failed to prove the second prong of Strickland — that he

“was prejudiced by plea counsel’s performance.

This Court concludes the Applicant has not met his burden of proving counsel failed to

render reasonably effective assistance. See Frasier v. State, 351 S.C. at 389, 570 S.E.2d at 174.

All Other Alle ations

As to any and all allegations that were raised in the application or at the hearing in this

matter and not specifically addressed in this Order, this Court ﬁndsvthg Applicant failed to

present any tesiimony, argument,

or. evidence at the hearing regarding such allegations.

Accordingly, this Court finds the Applicant has abandoned any such allegations.

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not |

established any constitutional viola
sentencing proceedings. Counsel w
prejudiced by counsel’s representat

dismissed with prejudice.

tions or deprivations before or during his guilty plea and
vas not deficient in any manner and the Applicant was not

ion. Therefore, this PCR application must be denied and

This Court advises the Applfcant that he must file a notice of intent fo appeal within thirty

(30) days from the receipt of this O{der if he wants to secure appropriate appeliate review. His

attention is also directed to Rules 20

g _ .
3, 206, and 243 of the South Carolina Appellate Court Rules

" for the appropriaté procedures to follow after notice of intent to appeal has been timely filed.

y/




IT IS THEREFORE ORDERED:

1. That the application 'for post-conviction relief be denied and A
dismissed with prejudice. ' _—

- AND IT IS SO ORDERED this 16 day of % ~,2015.

South Carolina.
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THE STATE
_ vs.
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VERDICT Indictment for
1
‘ﬁ TRAFFICKING COCAINE
VIOLATION § 44-53-0370
Foreperson of Petit Jury
Date:

FILED
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR

) TRAFFICKING COCAINE
COUNTY OF GREENVILLE )
At a Court of General Sessions, convened on the Grand Jurors of Greenville
Cdunty present upon their oath:

That RODRICK DEON IRBY did in Greenville County, on or about the 28th day of April 2010, knowingly sell,
manufacture, deliver or bring into the State of South Carolina, or did knbwingly provide financial assistance or
otherwise aid, abet, attémpt, or conspire to sell, manufacture, deliver or bring into the State or was knowingly in
actual or constructive possession of more than 10 grams of Cocaine. This is in violation of §44-53-370 of the

South Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

Qo Merls

// 7 SOLICITOR




