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- ' STATEMENT OF ISSUE ON APPEAL
Whether the Court erred by refusing to granf a mistrial where the Assistant Attorney
General impgrmissibly. commented on appellant’s failure_z to testify, and on his exercise of his
right to remain sileﬁt since this was particularly egregious where the inmate testified and gave
his extensive version of the fight, was partially corroborated by appellant’s former coworkers,

and where appellant, the prison guard, exercised his right to silence?



STATEMENT OF THE CASE

Appellant was indicted by the Spartanburg Counfy Grand Jury for the offenses of assault
and batfery in the third degree, and misconduct in office. R. *. Appellant’s case was called on
trial on November 28, 2016, befo;e the Honorable R. Keith Keliy, and a jury. Andrew Johnston
and Julia Tat represente(i appellant. Assistant Attorney VGenerél Larone Washington and Diana
Thornwell represented the State. Tr. 1. ‘

On December 1, 2016, the jury found appellant not guilty.of aséault and battery third
degree but it found him guilty of misconduct in office. Tr. 455, 11. 12-25. Judge Kelly sentenced
appellant to two years in prison. Tr. 461, 1I. 8-11. | |

This appeal follows.



STANDARD OF REVIEW

“When a mistrial is manifestly necessary is a fact specific inquiry. It is not a
mechanically applied standard but rather a determination that must be made with the specific

difficulty facing the trial judge in mind.” State v. Rowlands, 343 S.C. 454, 439 S.E.2d 717

(Ct.App. 2000). “The decision to grant or deny a mistrial is within the sound discretion of the
trial court and will not be overturned on appeal absent an abuse of discretion amounting to an

error of law.” State v. Inman, 395 S.C. 539, 565, 720 S.E.2d 31, 45 (2011).



ARGUMENT

The Court erred by refusing to grant a mistrial where the Assistant Attorney General

impermissibly commented on appellant’s failure to testify, and on his exercise of his right to
remain silent since this was particularly egregious where the inmate testified and gave his

extensive version of the fight, was partially corroborated by appellant’s former coworkers, and

where appellant, the prison guard. exercised his right to silence.

Relevant Facts

There is a videotape of the incident involved in this case that is now before this Court for
viewing. While any videotape is subject to different inferences being drawn from it, it strongly
appeared that inmate Courtney Pauling came out of his jail cell, and was getting ready to attack
appellant when appellant punched him. See State’s exhibits one and two on file with this Court.

Judge Kelly denied appellant immunity from prosecution on the grounds that he was not
- without difficulty in bringing on the problem since he opened the cell door that housed the angry
inmate, Courtney Pauliﬁg. R. p. * (order). The State called Pauling as a witness. At the time of
the _trial Pauling was serving a twenty-five year sentence for armed robbery, kidnapping, and
possession of a deadly weapon during a violent crime. Tr. 68, 1. 5 — 69, 1. 8. The defense later
learned that Pauling had been involved in a murder at McCormick Correctional Institution prior
to appellant’s trial. Supp. Tr.4,1.3 -5, 1. 24.

Pauling told the jury that he and appellant, Officer Styles, had been talking about sports,
and “there was a lot of foul play, a lot of verbal disrespectful words being exchanged” for
whatever alleged reason. Tr. 74, 1. 23 — 75, 1. 24. Pauling said appellant called him “a pussy or a

bitch.” Tr. 76, 1. 2-10. Pauling claimed: “I avoided the situation. I was given a verbal command



by Officer Styles at that particular time to go to my room, which I fbllowed those orders and
went in my room.” Tr. 76, 11. 15-20.

| Pauling said Bécatise he gof into an argument with appellant he was not allowed to finish
his hour of recréation Aﬂ.lat day. | Paulihg maintained that he “was fearful for my life” when he
claimed three officers came iﬁto his room at the end of the shift fdr_ a head count. Tr.77,1. 3 -
84, 1. 24. The videotape of the incident between inmate Paﬁ}ing and appellant only shows a one-

- on-one exchange between Pauling and appellant. Tr. 84, 1. 6 — 85, 1. 22.

Pauling did admit he tried to throw urine on appellgnt before they lhad their physical
exchange. Tr. 109, Il. 1-22. Pauling claimed appellant told him he was going to get his “ass
whooped at count time.”

Pauling repeatedly said he was scared of appellant, and he “feargd for his life.” Tr. 116,
1. 10 — 117, 1. 8. Pauling acknowledged on cross-examination that he héd filed a lawsuit in -
federal court because of this incident. Tr. 124, 11. 2-19.

One of the other prison guards, Timothy Knighton, deseribed the incident: “Mr. Pauling
stepped out of the cell and started moving toward Deputy Styles. Deputy Styles at that time
backed up two steps, I want to say, I’m not sure, dropped the keys and punched Mr. Pauling in
the face.” Tr. 150, 1. 18 — 151, L. 1. | |

Knighton said that appellant dropping the keys to the cells was improper because an
inmate could have opened' all of the other cells if he got control of the keys. Tr. 151,1.2 153, L.
1. There were other claims that appel_lant could have pepper sprayed Paulihg but he should not
have punched him.

Another prison guard, Daniel Thompson, III, recounted, the incident as follows: “When I

looked up the door was open. The inmate was out of the cell. He didn’t really appear aggressive



to me. And Deputy Styles was there. And the next thing they were going at it.” Thompson said
the inmate “had his hands down beside his sides,” and he had not made a fist with his hand. Ail
of this was meant to convey that appellant wanted to fight the inmate, and he was the person in
the wrong. Tr. 186,1.1-187,1. 11.

Prison guard Freeman also blamed appellant for opening the door to the jail cell. Tr. 227,
1l. 2-22. Guard Bobby Mace claimed appellant told him: “If Inmate Pauling was gonna throw
urine on him that he would knock the shit out of him.” Tr. 258, 1. 19 —259, 1. 4.

As stated, appellant exercised his right to remain silent, and not to testify. In the state’s
closing “reply” argument the Assistant Attorney General argued: “You don’t have to take the
defendant’s word. You don’t have to take Pauling’s word...... ” Defense counsel Johnston
immediately asked to approach the bench, and it was uncontested that he objected, and he moved
for a mistrial because the Assistant Attorney General was commenting on appellant’s right to
remain silence and his right not to testify. All of this was put on the record, and the judge
confirmed he denied the mistrial motion at that time. Tr. 413, 1. 7 — 414, 1. 19; Tr. 437, 1. 1 —
- 439, 1. 10.

Discussion
It is improper for the State to comment in any manner about a defendant’s exercise of his

right to remain silent or his right not to testify. See State v. Mclntosh, 358, S.C. 432, 592 S.E.2d

484 (2004); State v. Smith, 290 S.C..393, 350 S.E.2d 923 (1986); State v. Sweet, 342 S.C. 342,

536 S.E.2d 91 (2000); State v. McClure, 342 S.C. 403, 537 S.E.2d 273 (2000). As seen, the

State had other prison guards insinuate that appellant was acting improperly by opening the
prison cell door, and throwing down the keys where he knew that inmate Pauling was agitated.

Pauling claimed he was afraid of appellant, and that appellant had been threatening him.



Again, while different inferences can be drawﬁ from the vidéotape of the physical
exchange Between appellant and inmate Pauling, it seems the reality of the situation was that
Pauling was getting ready to attack appellant when appellant struck him. However, the festifying
witnesses gave the jury a very different picture of what occurred. It was undisputed that tﬁe
physical exchange between the men was the reason for the misconduct in office indictment of»
which appellant was convicted. |

The comment on ‘appellants right to silence was particularly egregious in this case
because inmate Pauling testified at length about his version of/ what occurred, and some
witnesses seemed to corroborate his version, at least in part, of events. Conversely, appellant
exercised his right fo remain silent, and not to testify.

When a mistrial is manifestly necessary is a fact specific inquiry. It is not a mechanically

applied standard but rather a determination that must be made with the specific difficulty facing

the trial judge in mind. See State v. Rowlands, 343 S.C. 454, 439 S.E.2d 717 (Ct.App. 2000).
Here, again, the error was particularly harmful .because inmate Pauling testified at length, was
corroborated in part by othe; witnesses, and where appellant did not testify. The jury had to find
. appellant was par'tl-y in the wrong beéaus_e they convicted him of miscondﬁct in office.

Although defense counsel here waived a jury instruction on self-defense after appellant
was found not to be immune from 'prosecution, the jury could have found appellant not guilty on
both counts when an objective person watches the videotape of the exchange in this case. A

mistrial given these facts was manifestly necessary to ensure appellant got a fair trial. See State

v. Parker, 391 S.C. 606, 707 S.E.2d 799 (2011); State v. Rowlands, supra.




CONCLUSION

By reason of the forgoing argument, appellant’s conviction should be reversed, and this

case remanded to the Spartanburg County Court of General Sessions for a new trial.

7’1 M W

Robert M. Dudek
Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 15th day of May, 2018.
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