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'STATEMENT OF ISSUE ON APPEAL

Did the-trial jﬁdge err in seﬁt_encing Appellant to a term of imprisonment for ten years on
the offense of criminal conspiraCS; because the statutory maximum for the offense is five years

imprisonment?



STATEMENT OF THE CASE |

| On Deeember 7, 2015, a Lexington County,grand jury 'lndicted Appellant fer murder
(2015<GS-32-294;’)). ‘R. 888-889. 'On"Oct'ober 3, 2016, the grand jury indicted Appellant for
+ criminal conspiracy (2016-GS-32-2 1\53) and possession ef a weapon durin_g the cornmission ofa
Vielent crinqe,i(2016;GS—32-2154). R '891-892;' R. 894-895. The 'state, represent(ed.by Glll Bell
and Suzanne Mayes, called.the _case‘for trial November 28 — December 2,°2016 before the
Honorable Eugene C. Grifflth Jr and .a jury. | R 1; R, 23 ll 7-16. Aimee J. Zmroczek -
""‘represented Appellant R.1;R. 2, ll 17-19. The Jury found Appellant guilty as charged R 755
1. 11-17. Judge Grlfﬁth deferred sentencmg untxl January 13,2017. R. 756, 11. 18- 20 On that
date, Judge: Griffith sentenced Appellant to forty-five years for murder, ten years for criminal
\conspiracy, and five yearsrfo'r possession ef a weapon. R. 886, Il. 8-13; R. 890' R. 893. He.
ordered all sentences to be served concurrently R. 886 11. 13-14; R. 890; R. 893.

On January 18, 2017 Appellant served his not1ce of appeal This brief of appellate

, follows.



The trial judge erred in sentencing Appellant to a term of imprisonment for ten years on

the offense of criminal conspiracy because th'e"‘statutory maximum for the offense is five vears

imprisonment.
Relevant facts
| Appellant was charged w1th »V1olat1ng the law agamst criminal conspiracy found at
“section 16-17-410. of the South Carol1na Code.. R 891-892. Specifically, the state alleged that
from July 3,2015 thrOugh August 4, 2015, Appellant “unlavufully and willfully, knowingly '"and
feloniously [did] unite, combine, eonspire,'confederate, agree, and have a tacit understanding'
‘with Charles Morehouse, and/or other individuals unknown or undisclosed; vfor the 'purpose of

b4

accomplishing cr1m1nal act1v1ty R. 891-892. The criminal activity was alleged to relate. to
possessmn and/or distribution of 1lle'gal narcotics‘ and/or financial gain or monetary transac’tions
related to the diétribution of. illegal. narcotioS and/or financial gain or monetary transactions
'Arelated to the distrlbution of illegal narcotics and/or.the criminal act of Murder’ resulting in the
death of James. Davrd Porter on August 3rd, '2015.” R. 888 889. The indictment specifically
alleged that Appellant s conduct' was “in v1olat10n of Sect1on 16-17-410 of the South Carolina
' Code of Laws (1976) as amended.” R. 891-892. | |
" The j Jury found Appellant gu1lty of th1s offense. R. 755 1. 16. On January 13, 2017,

Judge Griffith sentenced Appellant to teri years 1mprlsonment for criminal: consprracy R 886 11.
11-13; R. 893.
Discussion |

Accordmg to South Carolina statutory law, “[a] person who commits the crime of

consplracy is gu1lty of a felony ‘and, upon conv1ct1on must be fined not more than'five thousand -



dollars or irnprisoned not more than ;five years.” S.C. Code Ann § 16-17;410. ‘The statute further
provides that a person c‘onvi'ctediof conspi'racy “must not be given a greater ﬁne"‘or sentence than he
would receive if ' he carried- out the unlawful act contemplated by the conspiracy and had heen -
‘conv1cted of the unlawful act contemplated by the conspiracy or had he been convrcted of the
unlawful acts by Wthh the conspiracy was to be carried out or effected.” Id. | o
Appellant readily admits there Was no objection to the 1mpos1tion of the unlawfui tenL}ie_ar _.
sentence on this conviction. However, this Court should address the ‘merits of the issue in the
interest of judicial economy. It -is certainly not unprecedented for South Carolina’s appellate courts
“to address obvious sentencing errors even Where unp.rese‘rved._ |
In a case similar to the pre.sent one, the South Carolina Supreme Court agreed to address an
| unpreserved sentencing error because the case 'preSénted an “exceptional circumstance.” State v.-
| - Johnston, 333 S.C.a 459, 463-464, 510 S:.E.Zd 423; 425 (1999). Johnston was convicted of
i COnspiracy to possession marijuana with the intent to distrihute. Id. at 461, 510 S.E.2d at 424.
According to the relevant statnte, the maximum sentence on-the charge was one-half the penalt_y for
" the substantii/e offense, which was a im\aximum' of ten years. - Id. f‘Therefore, the: maximum
sentence the court could impose for this offense [was] iive ye.ars.” I_d_.‘at 462, 516 S.E.2d at 424.
However, the trial judge sentenced_f‘Johnston to ten years' in prison. Id. -Des’pite trial counsel’s.
- failure to object to the error, the Supreme Court agreed to address the matter. ﬂ at 463-464; 510
S.E.2d at 425. The Courtiexplained! the case presented “the exceptional circumstance anhICh the
state [] conceded in its briefs and orai argument that the trialiconrt committed error hy imposing an
excesswe sentence.” Id at 463, 510 S.E. 2d at 425. The Court refused to “unyieldmgly enforce[] -

" PCR as the only avenue of rehef in th[e] case,’ explarmng to do so would recreate “the real threat”

I
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that Johnston would “remain incarcerated beyon.d the legal sentence dueto the additional time it
[vtfould] take to pursue such a‘ rernedy.’f Q at 464, 510 S.E.2d at 425.

In State v. Vick, 384 S.C. 189, 203,‘65;2 S..E.Zd 275, 282 (Ct. App. 2009), this Court vacated
his sentence for ki.dnapping" because he had heen sentence.d formurder of the same person he was
alleged to have kidnapped and South ‘C.Iarolinal statutory law forbade sentencing for kidnapping in
those circurnstances. Concerning the preservation aspect, this Court noted there was no challenge to
the sentence at Vick’s trial. Id. at 201, 682 SE2d at 281. Nevertheless, this Court addressed the -
sentencing error where the state conceded the .e‘rror' and recognrzed “that the issue, if determined
unrevievt/able on .direc’t appeal, will in all "likelihood, he addressed in a post-conviction relief

proceedrng ” 1d. at 202, 682 S E.2d at 282. Unhke the defendant in Johnston, sunra there was no

~ threat that Vrck would remaln 1ncarcerated beyond the legal sentence Id. Desplte this distinction,
this Court addressed the sentencrng- error, by vacating ‘the'sentence, in the interest of judicial
economy Id

This Court confronted a 51m11ar issue in State V. Bonner 400 S.C. 561, 735 S.E.2d 525 (Ct.

App 2012) Bonner was sentenced to hfe without parole for the offense of burglary in the ﬁrst
degree which occurred when he was seventeen—years old Id. at 563, 735 S.E.2d at 526. Bonner’ S
trial attorney did not obJect to the 1mposrt10n of the sentence at. tr1a1 therefore the issue was not
preserved for appeal Nevertheless thrs‘ Court -addressed the issue in the interest of judicial
- economy. Id. at 565 735 S. E 2d at 527 Relyrng upon Vick, supra, this Court excused the lack of
preservatlon t0 address the merlts of Bonner’s claim. This Court found Bonner’s sentence violated
the United States. Constitution, vacated the sentence, and remanded the case for re-sentencing.

Bonner, 400 S.C. at 567, 735 SE2d at 528.



~ This Court should address '._the:ﬁ‘lerits "of 'the issue in the jnterest of jﬁdicial_ economy.
Without question, Appellant could :'rai.se this ’is;sue in an application for post;conviction relief as a
claim of ineffective assistance of trial counsel for féiling t_é obje;_:t to an impfopey sentence. Based
‘ui)on' tﬁe cléar statutory l_angu'agé and the abundance -Of case law on the matter presented, .
. Appellant’s ten-year sentence 1s nnpfoper and illegal. Tﬂus judicial ecoﬁomy weighs heavily in
-favor of thls Court addressmg the merlts of the claim at this time. Appellant respectfully requests
~ t_hls Court address the merits of the i 1ssue, vaca_te his sentence for conspiracy, and remand for re-

" sentencing.

"If the case were afﬁfmed on procedural basis, trial counsel could not articulate any strategic
reason for failing to object at a post-conviction relief proceeding, State v. Torrence, 305 S. C 45,
406 S.E. 2d 315 (1991), and the prejudice is manifest. :
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CONCLUSION

Appellant respectfully reqlies‘ps th_isCourt vacate his sentence for criminal consbiracy and

Susan B. Hackett “
Appellate Defender

remand for a new sentencing proceeding.
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