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IN_TRODUCTION

Through its Sanctions Order the trizﬂ court fundamentally faulted Community First Bank
(“Community First”) for “willfully” failing to immediately produce certain documents that
Shepherd sought in discovery. In doing so, the Court ignored controlling federal law that
prohibited Cémmunity First from acknowledging the existence of the documents at issue and
prohibited it from producing them until permitted to do so by its federal regulator, the Federal
Depﬁsit Insurance Corporation (“FDIC”). Community First and Shepherd (and the trial court) all
agree Community First produced thé documents at issue timely after FDIC approval was granted.
Nevertheless, the trial court found that the “belated production of discoverable documents”
prejudiced Shepherd and sanctioned Community First. (Nov. Sanctions Order at 24-25). The
trial court’s Sanctions Orders, however, cpnﬂict with fhe actual facts and are plainly in error.

Shepherd’s arguments and attempts to sustain the Sanctions Orders' should be rejected.
Shepherd’s arguments in his Initial Brief are based on a series of incomplete and misleading
statements fhat are belied by the entire record. Not surprisingly, the November Sanctions Order
— which Shepherd’s counsel prepared — suffers the same defects. The entire record reflects (1)
there is no factual basis either for Sheiaherd’s arguments or the Sanctions Qrders, 2) ComﬁuﬂW
First did not violate any discovery order of the trial court let alone violate any order “willfully,”
3) Shephefd was not substantially prejudiced as a result of any conduct by Community First, (4)
the trial court’s order on Shepherd’s Motion to. Compel (“Discovery Order’l’) was not narrowly
tailored, and (5) Community First did not waive its right to challenge the Discove;'y Order. The

Sanction Orders should be reversed.

‘_The term “Sanctions Orders” refers to both the May Sanctions Order and the finalized
November Sanctions Order.



ARGUMENT

I SHEPHERD’S ARGUMENTS AND THE SANCTIONS ORDERS ARE BASED
ON CONDUCT THAT DID NOT VIOLATE ANY DISCOVERY ORDER.

Shepherd argﬁes that the trial court’s Sanctions Orders are supported and wérranted
because of (1) the “Bank’s treatment of the FDIC Report” (through Community First’s alleged
hiding of the existence and delayed production of the FDIC Report) and (2) Community First’s
“pattern of discovery” (through Community First’s production of documents on a rolling basis).
(Resp’t Br. at 14-16). His arguments, however, are without merit because they are not based in
fact. As will be discussed, Shepherd does not consider a host of material uncontested facts
relating to the merits of the case and discovery and misconstrues the facts on which he does rely.

What Shepherd’s Initial Brief does make clear is that the ohly substantive basis for the
Sanctions Orders is Community First’s purported delay in idgntiﬁcation and production of the
FDIC’s Report on Examination (“FDIC Report”). Although Shepherd makes passing references
to late-produced meeting minutes and insider loans (which were neither late nor properly the
subject of the Discovery Order) the focus, including his claims of prejudice, all rest on the FDIC
Report. The factual record is clvearAthat Community First did not act in a sanctionable manner
with respect té the FDIC Report. In an effort to shore up the Court’s defective Sanctions Orders,
Shepherd invokes his Requests to Admit — which were not the subject of a Motion to Compel or
Motion for Sanctions and are therefore incompetent to be the subject of a Sanctions Order — and
events that took place after the Sanctions Order was issued and could not have formed a basis for
it. Those efforts are distractions. In short, Shepherd’s Initial Brief discloses that the Sanctions
Orders were not orders to sanction Community First for non-compliance with the trial court’s

Discovery Order, but were an effort to punish Community First in general. That conclusion is



buttressed by the Court’s stated desire to award sanctions t6 parties who never made motions to
compel or motions for sanctions. Shepherd, however, does ﬁot dispute the law on the issuance of
sanctions as stated in Community First’s Initial Brief. Under Rule 37 of the South Carolina
Rules of Civil Procedure, sanétions plainly ﬁlay not be imposed against a party unless the party
violated a ‘discovery order of the court. Rule 37(b), SCRCP (entitled “Failure to Comply With
Order”). Thus, the trial court’s imposition of sanctions against Community First based on
Shepherd’s fact-free allegations, aﬁd for alleged Bank actions which had no connection to any
prior discovery order of the court, was not proper. The full.record reﬂeqts no legal basis for the

Sanctions Order itself or for the amount of the sanction. Shep:herd’s _érguments should be
rejected.

A. Community First Should Not And Cannot Be Sanctioned For Delayed

Production Of (FDIC) Documents, Which Shepherd And The Court Were
Aware Of And Community First Could Not Have Legally Produced Earlier
In Discovery.

1. Community First followed the Process Required by Federal Law.

The November Sanctions Order is clear, and the parties all agree, that Community First
produced the FDIC Report and other documents covered by 12 C.F.R. § 309 (“Section 309”)
within two weeks of Comniunity First’s receipt of the FDIC’s permission to do so. (Sanctions
Order at 15 (“The FDIC report was produced to Community First within weeks, and after it
complied with instructiohs from the FDIC, the Report was produced on December 14, 2016”), 22

| (“The Court finds that redactions at the direction of the FDIC were proper. To the extent that .
documents produced after the Order’s deadline are considered privileged by the FDIC, they are
not a part of this Order.”); (Resp’t Br. at 18). The Sanctions Order and Shepherd nonetheléss

fault Community First for not producing the FDIC Report sooner. Indeed, the November

Sanctions Order concludes the FDIC Report “should have irrefutably‘ been produced at the



beginning of discovery.” (Sanctions Order at 25)(emphasis added). That was legally impossible.
Tacitly recognizing that fact, Shepherd directs his attention to Community First’s process
instead. In doing so, Shepherd fundamentally rhisunderstands or misconstrues controlling law on
FDIC documents covered by Section 309. (See Appellant Br. at 17-18).

Shepherd maintains that “Federal requiréments on the front page of the [FDIC] Report
required the Bank to notify the court and Shepherd of the Report.” (/d. at 15; see also Sanctions
Order at 23). Shepherd’s claim is a plain and bold misstatement of both the facts and the law.
Neither on the front page nor elsewhere in the FDIC Report is there any such a statement nor
does any law or any federal regulation contain aﬁy such requirement. See e.g., 12 C.F.R. §
309.6. Section 309.7 requires Community First to notify the Court and party of the substance of
the law. 12 C.F.R. § 309.7. No law or regulation required Communit-y First to notify the trial
court or party issuing the subpoena of the FDIC documents requested. See id. In fact, the
revelation of the existence of certain‘. documents is expressly prohibited by federal regulation.
See, e.g., 12 C.FR. § 309.6, 31 C.F.R. § 1020.320(¢) (“A'SAR, ahd any information that would
reveal the existence of a SAR, are confidential and shall not be disclosed except as authorized in
this paragraph (e)”).

Even if Community First was required to notify the trial court and Shepherd of the FDIC
Report or other FDIC Documents (which it was not), Community First met any such
requirement. First, Shepherd and the trial court were independently aware of the existence of the
FDIC Documents and Community First did not need to inform them. See, infra. See also, e. g,
Orange Bowl Corp. v. Warren, 300 S.C. 47, 52, 386 S.E.2d 293, 296 (1989)(“The law does not
require a party to perform a useless act.”) Infra. For example, Shepherd’s Answer’s to

Community First’s Complaint, dated even before the discovery requests at issue were served,



expliéitly referred to the FDIC Documents. (See, e.g., Resp’t Ans. 57). Moreover, Shepherd
was plainly independently and long aware of the FDIC Documents because he was Community
First’s President and CEO during the relevant period when the FDIC was investigating
Community First and issuing its report. Every document produced following receipt of FDIC
permission was created vs;hile Shepherd was CEO. (See, e.g., Bank’s Resp. in Opp’n to
Sanctions Mot., Ex. B-000047-57, 59-60, 63-66, Ex. A; Mar. 15, 2016 Hr’g Tr. at 33:4-33:6). In
fact, Shepherd received, reviewed and signed the FDIC Report. (Bank’s Resp. in Opp’n to
Sanctions Mot., Ex. B-000063-66 at 66).

Second, the record is replete with evidence of the fact that Bank advised Shepherd and
the trial court about the FDIC Documents, including the FDIC Report, as well as the laws and
regulations relating to the requested production of such documents:

* At the March 15, 2016 hearing on Shepherd’s Motion to Compel, Shepherd’s
counsel indicated awareness and familiarity with the various FDIC Documents
which Community First was not permitted to produce, including making specific
reference to the existence of the FDIC Report. (Id. at 33, lines 2 to 33, line 9).

* On September 16, 2016, Community First produced additional documents in
response to the specific requests Shepherd made on August 19, 2016, identifying
the specific request(s) to which those documents were responsive and providing a
detailed privilege log. (Id. at 10-11 & Ex. J thereto). In connection with the
production and with respect to federal banking law, Community First specifically
noted to Shepherd that “[a]s soon as it is permitted to do so, Community First will
provide Defendant Shepherd any of these documents the FDIC allows it to

produce” (Id., Ex. J. at 3).



* On September 15, 2016, the Court sent the parties an email regarding the FDIC
Documents, stating “[i]t appears Comfnunit& First is complying with federal law
and regulation concerning its redaction of Confidential Supervisory Information
and Suspicious Activity Reporting. It appears defense counsel have no objection
to the withheld information pursuant to the attorney client privilege.” (Bank’s
Resp. in Opp’n to Sanctions Mot., Ex. B-000039).

Additionally, it is beyond dispute Community First produced the FDIC Documents
(including the FDIC Report) to Shepherd as soon as it legally could. After significant delay by
the FDIC, which Shepherd’s counsel himself sought to remedy, (Resp’t Mem. in Supp. Sanctions
Mot. at 11), Communjty First produced the FDIC Documents within epproximately two weeks
of its receipt of permission from the FDIC to do so. (See Bank’s Resp. in Opp’n to Sanctions
Mot., Ex. B-000061,-64-65, 69-70).> Community First had no control over the FDIC’s timing —
the very thing it was sanctioned for.

| . To the extent there was any delay from which the trial ceurt could have concluded that
Community First violated the Discevery Order (the only discovery order upon which the
Sanctions Orders could be based), such delays were not willful. The delays were not the result
of actions (or omissions) by Community First. Rather, the delays were because of the complex
requirements of federal banking law. See generally, 12 C.F.R. Part 309 (setting forth
requirements for banks to disclose records owned by the FDIC); (see also Bank’s Resp. to Mot.
for Sanctions, Ex. B-000045 (August 24, 2016 Letter from Deputy Regional Counsel for the

FDIC to the trial court explaining protections of Bank Secrecy Act)). Thus, Community First

? During this two week period, the Bank prepared the FDIC Documents for production pursuant
to the express instructions of the FDIC to redact certain text (which legally belonged to it). But
for those instructions, Community First would have produced the documents the very day it
received permission from the FDIC to do so.



cannot legally be sanctioned in connection with those delays. See Historic Charleston Holdings,
LLC v. Mallon, 381 S.C. 417, 435, 673 S.E.2d 448, 457 (2009).. (“In deciding what sanction to
impose for failure to disclose evidence during the discovery process under Rule 37, SCRCP, the
trial court should» weigh the nature of the interrogatories, the discovery posture of the case,
willfulness, and the degree of prejudice.”).3 The trial court and Shepherd agree Community First
produced the FDIC documents promptly after receiving FDIC permission. (Sanctions Order at
15).

2, The FDIC Documents Could Not Form The Basis of the Sanctions
Order Because They Were Not Subject to the Discovery Order.

The Discovery Order ordered Cofnmunity First to produced documents requested by
Shepherd “if the documents are in [the Bank’s] actual and/or constructive possession.”
(Discovery Order p. 3) -As a matter of federal law, the FDIC Documents, including the FDIC
Report, were not in the actual or constructive possession of Community First. Those documents
were the sole and exclusive property of the FDIC. 12 C.F.R. § 309; see cases cited in App.
Initial Brief p. 22-23. Community First did not have possession of the documents for purposes
of production until the FDIC granted permission to produce. See id Thus, Community First
could not violate the Discovery Order related to the FDIC documents unless it failed to produce

them following receipt of FDIC permission. It is undisputed that did not occur.

* Shepherd suggests the Bank somehow engaged in misconduct by not including the FDIC
Documents (including the FDIC Report) on one or more of the privilege logs provided to him.
(See Resp't Br. at 17). As a matter of law, however, the FDIC documents belonged to the FDIC
(not the Bank), regardless of whether the Bank had physical custody of the documents. 12
C.F.R. § 309.7 (obligations of entities which receive subpoenas for documents which belong to
the FDIC, but are in the entities’ custody). Further, the revelation of the existence of certain
documents (through a privilege log or otherwise) is expressly prohibited. See, e.g., 12 C.F.R. §
- 309.6, 31 C.F.R. § 1020.320(¢). Moreover, as the November Sanctions Order itself (which
Shepherd wrote) acknowledges, CSI and SAR information are not “privileged.” (Sanctions
Order at 12). Thus, the Bank was correct to not include the FDIC Documents in any of the
privilege logs it provided to Shepherd.



Federal banking laws and associated regulations clearly dictate that banks are prohibited
from disclosing records which Community First has, but belong to the FDIC without following
certain pro_cedures"" and obtaining the FDIC’s authorization. 12 C.F.R. § 309.6(a) (“[N]o person
shall disclose or pernﬁt the disclosure of any exempt records, or information contained therein, to

&

any persons . . . .” “[U]nder no circumstances shall any person, entity or agency disclose or
'make public in any manner the exempt records or information without written authorization
from” the FDIC); 12 C.F.R. § 309.6 (b)(10) (“All steps practicable shall be taken to protect the
confidentiality of exempt records and information. Any disclosure permitted . . . . Wherever
practicable, disclosure of exempt records shall be made pursuant to a protective order and
redacted to exclude all irrelevant or non-responsive exempt information.”).

Mofeover, Community First was not the exclusive party entitled to request documents
from the FDIC. Section 309.7(a) is clear: Any person may make such a request of the FDIC.
Shepherd offers no explanation why he did not make an FDIC request on his own. The reason is
obvious: Shepherd‘knew from experience that the FDIC was not prompt and waited to use that
fact to cause harm to Community First. Accordingly, Community First’s treatment of the FDIC
Documents (including the FDIC Report) was proper, and certainly not willfully disobedient of
any order of the trial court or in bad faith. Shepherd’s argument fails and the trial court erred by

sanctioning Community First for Elelayed production of the FDIC Documents.

B. Community First Should Not And Cannot Be Sanctioned For Its “Pattern Of
Discovery,” Which Did Not Violate Any Court Order.

* The procedures for disclosures to third parties as part of discovery are found at 12 C.F.R. §
309.6 (b)(6) and (b)(8). See Benham v. Lenox Sav. Bank, Civil Action No. 98-30004-MAP, 1998
U.S. Dist. LEXIS 18423, at *3 (D. Mass. Oct. 21, 1998) (“12 C.F.R. § 309.6(b)(8) does in fact
set forth the standards under which the FDIC’s general counsel may disclose or authorize the
disclosure of any exempt record in response to a valid _]udlClal subpoena, court order or other
legal process.”).

10



Shepherd further asserts that Community First’s “pattern of discovery” evidences abuse
of the discovery process, which sustains the trial court’s Sanctions Orders. According to
Shepherd, the abuse was Community First allegedly: (1) prodpcing’ documents to Shepherd
without attribution — i.e., in an order that could not be discerned by Shepherd — in Community
First’s first document production; (2) failing to list withheld Bank documents on a privilege log
and not producing documents Shepherd believed (a) were missing from prior document
productions and (b) to which he believed he was Ventitled; (3) untimely producing redacted Board
méeting minutes; and (4) producing documents on a “rolling basis.” Shepherd’s assertion is
flatly wrong on the law and the facts, however.

As the November Sanctions Order correctly notes, the imposition of sanctions against a
party is governed by Rule 37 of the South Carolina Rules of Civil Procedure. (Nov. Sanctions
Order at 17-18). See also Downey v. Dixon, 294 S.C. 42, 44, 362 S.E.2d 317, 318 (Ct. App.
1987) (“Rule 37(b) provides sanctions for the violation of an order of the Court to provide or
permit discovery.”). Sanctions méy not be impoéed against a party unless the party violated a
discovery order of the court. Id.

Here, it is indisputable that the purported discovery requirements of Community First
upon which Shepherd bases his “discovery abuse” assertion (and the trial court appa:rently based
its Sanctions Orders, which it adopted verbatim or nearly verbatim from a document Shepherd
sent to it) were (1) complied with by Community First or (2) not a pért of the trial court’s
Discovery Order. |

As the filings submitted to the trial court related to Shepherd’s Sanctions Motion showed,
Community First complied with each of the requirements of it actually contained in the

Discovery Order. Most had been complied with even before the Discovery Order was issued

11



because Cbmmunity First complied with the Hearing Directives — a fact conceded by Shepherd
(at least at the time) (Appellant’s Initial Br., Ex. B-000034-35).

Attribution. Community First aﬁﬁbuted each document produced to the specific
discovery request(s) to which it was responsive by letter dated April 11, 2016. (Bank’s Mot. to
Strike, Ex. F thereto). In supplementai productions, Community First continued to attribute
documents to the specific discovery request(s) to which they were responsive. (E.g., icé., Ex. J
thereto, at 1-19 of letter Ex. C). | |

Privilege Log and “Missing” Documents. The trial court itself conﬁrmed on
September 15, 2016 that “it appears defense counsel have no objection to the withheld
information pursuant to the attorney client privilege.” ‘(/d., Ex B thereto).

Furthermore, on March 23, 2016, Shepherd sent a list of illegible documents (ones
retrieved from microfiche) and categories of documents—not itemized documents—that he
alleged that he had requested but had not been produced. The next day, Cbmmunity First |
responded asking for more precise identification of documents by Shepherd. (Id. at 6).

On April 11, 2016, Communify First produced all of the claimed illegible docurﬁents and
all other known documentslin its possession, custody, and control, while noting that it was
continuing to search for documenfs and that it would immediately produce any such documents
if located. (/d. at 6-8 & Ex. F thereto).  Community First confirmed this again on July 1, 2016.
(Id. at 7 & Ex. H thereto). |

On September 16, 2016—and before the thirty day deadline in the August 2016 Order
expired—Community First produced additional documents in response to Shepherd’s specific
requests, identifying the specific reciuest(s) to which those:documents were Vresponsive and

providing a detailed privilege log. (Jd. at 10-11 & Ex. J thereto). In early December, the FDIC

12



granted its approval for the production of the remaining FDIC Documents. Community First
produced the FDIC Documents in two sets: one set on December 15, 2016 and the other set on
December 22, 2016. (/d. at 16 & Ex. B-000064). Thus, the documents Community First could
legally produce before the August 2016 Order’s deadline (i.e., Community First’s documents)
were produced before the deadline. The documents that belonged to the FDIC which
Community First could not legally produce until it received the FDIC’s permission to do so (i.e.,
the FDIC Documents), were produced almost immediately after the FDIC allowed Community
First to produce those documents.

Board Minutes. On August 29, 2016, Commuhity First sent the Court copies of
redacted board minutes, noting that the attorney-;:lient and work-product privilege redactions
were unéontested and that the remaining redaétions were required by federal banking law. (1d. at
4-5 & Ex. A thereto). In total, Cofnmunity First.produced 144 sets of Board minutes spanning
between 1997 and 2016. Shepherd complains that one set of board minutes — from April 2012 —
were produced late — 1 out of 144.. As Community First explained at the time, the April 2012
minutes do not make any referenée to the Powell Loan or any ‘other subject of a Shepherd
document request. When Community First (not Shepherd) discovered documents which
indicated the Powell Loan was included in the batch of loans which were charged off by the
Board at Shepherd’s direction at the April 2012 Board meeting, Community First voluntarily
produced those minutes. (See Tr. 89:18-89:21) In the ﬁmnths the discovery dispute had been
ongoing, Shepherd had never separately identified them as missing most likely because he
consistently (but wrongly) claimed the charge off camé before the Board at its March 2012
meeting. (See e.g., Reép’t First Set Regs. to Admit). Thus, as soon as the April 2012 minutes

were identified as being relevant and responsive they were produced. Any complaint about the

13



production of those minutes is a complaint about the normal course of produéing documents
when it is discovered they are relevant.

Rolling Prqduction. Shepherd’s (and the Court’s) complaint about Community First’é
“Rolling Production” is misguided. Of Community First’s 18 productions, 11 occurreci prior to
the entry of the Discovery Order, 3 were in response to the Discovery Order, and 2 were as a
result of the FDIC’s belated permission to produce documents. The remaining 2 were produced

. after the newly discovered documents were requested by Shepherd, and then identified and.
located by Community First’. Community First worked diligently and in good faith to produce
the documents — over 47,000 — in an orderly fashion as soon as they were discovered.
Community First’s production of documents on a rolling-basis was not prohibited by the
Discovery. Order (especially the pre-order productions) and productions made to comply with the
Discovery Order.

Moréover, the production of documents on a rolling basis is permitted under the Rules of

Civil Procedure and common practice in South Carolina in-document intensive matters, such as
this case. In his Initial Brief, Shepherd does not argue to the contréry. Instead, Shepherd
nakedly asserts that rolling productions are allowed only where there is an “initial complete
response, not one continual respoﬂse.” (Resp’t Br. at 1A6 (emphasis omitted)). HoWevef,
Shepherd does not offer any legal support for his argument (and there does nof appear to be any).

As discovery progressed, and Shepherd made requests for additional documents and
Community First identified additional documents which | it believed were responsive to
Shepherd’s requests, Community First pfovided those documents to Shepherd. Community First

did not “continually” produced documents. Further, all -of Community First’s document

S A 19" production was made in April 2017 following the-trial court’s clarification of the
Discovery Order.

14



productions were made long before the élose of discovery. Thus, the trial court erred by

sanctioning Community First for producing documents as it did. See e.g., Baughman v. Am. Tel.

& Tel. Co., 306 S.C. 101, 108, 410 S.E.2d 537, 541 (1991) (“Plaintiffs properly responded to

Nassau's Interrogatory 6, which sought binf"ormation concerning- any medical doctor who has

diagnosed illness or injury caused by materials from Nassau’s plant. When Dr. Panitz’s identity

became known to them, Plaintiffs promptly notified Nassau.”); Brandi v. Brandi, 302 S.C. 353,

359, 396 S.E.2d 124, 127 (Ct. App. 1990) (“It does not appear counsel for Mr. Brandi willfully

violated S.C.R.Civ.P. 33 by failing to supplement answers to interrogatories. The record supports

the inference the witness was literally discovered the night before trial.”). Even if Community

First’s production methodology was somehow improper it did not constitute a violation of the

Discovery Order, nor was any conduct a willful violation.

IL. SHEPHERD’S ARGUMENTS AND THE SANCTIONS ORDER FAIL BECAUSE
SHEPHERD CLEARLY WAS NOT “SUBSTANTIALLY PREJUDICED” AS A
RESULT OF ANY MISCONDUCT BY COMMUNITY FIRST.

Shepherd’s arguments also fail (and the Sanctions Orders should be reversed) because
Shepherd plainly did not suffer any prejudice generally, and certainly not as a result of any
misconduct by Community First.  Shepherd’s contention that he was “[sJubstantially
[plrejudiced” because the case “could have been dismissed much sooner” “[i]f the [FDIC]
documents were produced earlier” has absolutely no merit. (See Resp't Br. at 20.) The argument
does, however, confirm that the alleged prejudice arises only from the timely produced FDIC

Report.

A. Shepherd Suffered No Prejudice From The Timing of The Production Of
The FDIC Report.

Shepherd’s statute of limitations argument — which he claims is the source of the

prejudice — is based on a contorted view of disputed facts and intentionally omits other facts.
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Shepherd claims the allegation of a 2012 fraudulent charge off is the only allegation that saved
the Powell Loan from a statute of limitations defense (Resp’t Initial Br. at 5) and that the FDIC
Report shows that the charge off was not fraudulent causing the claim to fail. /d. That argument
has multiple flaws.

First, in 2014, when Community First’s Board discovered the Powell loan had been
charged off but should not have been, Powell affirmed the Powell Loan, executed an amended
promissory note, and renewed making payments. (Bowman Aff. § 18); (Compl. ] 72); (Compl.,
Ex. N). When Powell defaulted on the 2014 amended note in 2015 that default precipitated the
lawsuit which was filed within months of the default. The lawsuit was thus timely under S.C.
Code §15-3-530.

Second, it was not until Powell’s 2015 confession to Community First that the Powell
Loan was for Shepherd’s benefit that the statute of limitations on Community First’s fraud and
other misrepresentation claims began to run against Shepherd, McCoy and their companies.
(Bowman Aff. § 18); (Bowman Aff., Ex. A); (Compl. § 72); S.C. Code §15-3-530(7); Burgess v.
Am. Cancer Society, 300 S.C. 182, 188, 386 S.E.2d 798, 799 (1989) (discovery rule. applies to
fraud claims). Community First had no prior notice and that its former CEO and Chairman were
the real beneficiaries of the Powell Loan. Community First tiinely brought suit against the
Defendants within three years of Powell’s breach of the terms of the Powell Loan after he
affirmed it and within three years of fhe discovery of the fraud. Shepherd’s statute of limitations
defense —if it had been decided — would have failed. Shepherd suffered no prejudice.

Third, separate from the limitations issue, the production of the FDIC Documents
(including the FDIC Report) were in no way detrimental to Community First’s case against

Shepherd — an under-pinning of Shepherd’s prejudice argument. A charge off is merely the
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declaration by a creditor that an amount of debt is unlikely to be collected. It has no effect on a
créd_itor’s legal liability for his debts. Further, as acknowledged by Shepherd himself,
Community First (which was aware of the contents of the FDIC Documents), asked the FDIC for
permission to provide the documents to Shepherd.

Moreover, while Shepherd did, in fact, have Community First’s Board of Directors
approve a large numbér of charge offs in Ai)ril 2012, a batch charge-off that inciuded the Powell
Loan, the members of the Board did not know that the Powell Loan was included. (Id. Y 71-72;
Second Affidavit of Richard D. Burleson at 2; Affidavit of Dr. Larry S. Bowman q{ 12-19;
Affidavit of John R. Hamrick Y 11-18). Further, the FDIC Re'portlconﬁrms Shepherd’s and
Powell’s fraud because and nowhere in the FDIC Report did the FDIC describe the Powell Loan
as a loan for the benefit of Shepherd; Shepherd, as CEO, had concealed its true nature. (See
Defs.” Ans. to P1.’s Am. Compl. & Am. Countercls. 9 34, 77). In short, the FDIC Report is
immaterial to the timelinelss. of Community First’s lawsuit. |

Without Shepherd’s contrived statute of limitations argument, he has no prejudice. The
delay in production of the FDIC Dbcuments itself caused no prejudice. Shepherd does not
dispute that he received the documents about which he complains well in advance of deposiﬁons
and trial (which never occurred). Shepherd’s mere desire to have received the documents eaﬂiér
than he did does not mean that he was prejudiced (or even suffered any hardship beyond 'thé
same hardships all litigants face_ in litigéting matters). The law does not allow a party to receive
tens of thousands of dollars in comf)ensation merely because he did nét get what hevwanted when
he wanted it. Shepherd cites no case to the contrary. | |

Further, there is no link between the production of the FDIC Documents by Community

First and the resolution of the case. Community First dismissed Shepherd without prejudice, and
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only after it successfully settled its claim for nearly a million dollars against Shepherd’s'blfsiness
partner, Powell. The settlement obviated the desirability 'of Community First conﬁnuing to
litigate the case agaihst Shepherd. :

To the extent there were any delays with the timing of their production, however, ’;hose
delays clearly were not attributable to any misconduct by Cdfnmunity First. Supra. 1t is
undisputed that Commuhity First could not produce the documents until the FDIC gave it
permission to do so. Id In full-l éompliance with the law, Community First produced the |
documents almost immediately after it was legé.lly allowed to do so (once it received the‘FDIC’s
permission and redacted portions of text in the documents as the FDIC instructedj. Id Thus,.the
doéﬁments were timely produced by Community First. Id. -

B. Shepherd Claims No Prejudice From The Delayed Production Of The other
Documents. '

Despite his complaints in éupport of his Sanctions Motion that Community First should
be sanctioned because if purportedly failed to produce “unsecured Insider and Board Loans," it is
beyond dispute Shepherd did not suffer any prejudice in connection.with the production of any
loan documents. First, the Bank (rightly) did not believe the Court's Discovery Order provided
Defendant Shepherd with carte blanche to request categories of documents (e.g., “unsecured
Insider and Board Loans" spanning a period of thirty-five years and covering thousands and
thousands of patently irrelevant documents of all types, includihg_ those reiating to credit cards)
which Community First was later obligated to provide, but rather was an order to provide a list of
specific known, but believed to be unproduced documents. (_Discovefy.Order, p- 3) Second, to
the extent Shepherd requested specific documents, they were produced (and Shepherd does not

contend otherwise). Third, Shepherd’s position is tantamount to stating that the Court granted

Shepherd with carte blanche to request and receive any documents it wanted without regard to
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the constraints of discovery such as relevance, oppression or burdensomeness. Fourth,

Shepherd’s complaints were not a material part of the Sanctions Orders or Shepherd’s Initial

Brief, belying their lack of merit aﬁd materiality. Lastly, Shepherd’s’own Initial Brief claims

prejudice only in the timing of the production of the FDIC Report.

Shepherd was not prejudiced as a result of any misconduct by Community First. Id.
Community First’s conduct was not sanctionable. The Sanctions Orders should be reversed.

IIl. SHEPHERD’S ARGUMENTS AND THE SANCTIONS ORDERS FAIL
BECAUSE THE SANCTIONS ORDERS PLAINLY WERE NOT NARROWLY
TAILORED AND PREJUDICED COMMUNITY FIRST.

Shepherd argues the Sanctions Orders and the sanctions awarded were reasonable
because the trial court held a hearing on the matter, allowed Bank to provide a written
submission to the court on new matters which Shepherd sprung upon Community First for the
ﬁrst time at the hearing, and “reduced the amount of the sanction by over 50%.” (See Resp't Br.
at 20-21). Shepherd’s argument conflicts with the realities of the case, as well as the law.

.Under South Carolina law, the imposition of sanctions must be reasonable and cannot “go
beyond the necessities of the situation . . . .” Karppi .v. Greenville Terrazzo Co., 327 S.C. 538,
543, 489 S.E.2d 679, 682 (Ct. App. 1997). Any sanction imposed must be “be aimed at the
specific misconduct of the party sancﬁoned.” Id. Where, as here, there is no misconduct, there
is no legal basis for the imposition of sanctions. See id.; supra.

Fundamentally, the imposition of sanctions must be underpinned by logic. Id. Moreover,
in the exceedingly rare cases where the imposition of sanctions is necessary, the sanction
imposed must be a “rifle shot,” not a “shotgun blast.” Id. (quoting Balloon Plantation v. Head
Balloons, 303 S.C. 154, 399 S.E.2d 440 (Ct. App. 1990)). The actual sanction awarded in this

case fails to satisfy that standard.
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The May Sanctions Order, issued on May 25, 2017, states that sanctions will be awarded
for “attorneys’ fees incurred in bringing [the] Motion for Sanctions‘.” (May Sanction Order at 2).
The Motion for Sanctions was filed on September 26, 2016. Shepherd’s subsequent fee request
totaled over $170,000 and demanded payment from Community First for fees and costs for
expenses to which Shepherd indisputably could not be entitled because they could not have been
“incurred in bringing the Motion.” ~(Resp’t Itemization of Fees on Mot. For Sancﬁons). For
example, the fee request included paralegal time and attorney time incurred prior to the issuance
of the Discovery Order and which could not have been incurred as part of the Motion. (/d., Ex.
F). It included fees Shepherd’s lawyers charged him for unrelated matters, for conversations he
would have had regardless of any allegedly sanctionable conduct by Community First and for
reviewing the thousands of documents pfeviously produced by Community First. (Id.)
Community First outlined its objections to the excessive fee request. (Appellant’s Objé. To
Resp’t Petition for Atty’s Fees & Césts). After a hearing on July 28, 2017 during which the
parties argued about detailed orders and Community First 6bjected to Shepherd’s inﬂated fee
request, the Court entered a Fofm 4 Judgment, ordering Community First to pay Shepherd the
remarkable sum of $64,920.04 in sanctions, made up of attorneys’ fees of $50,000 and costs of
$14,920.04.° The Form 4 Judgment, contained absolutely no factual support or basis and no
explanaﬁon for the amount awarded. The fee award of $50,000 was clearly an arbitrary number
without any basis or support. Neither Community First, nor this reviewing Court, can have any
idea what the trial court’s fee award was based upon. (Id.) Shepherd’s claim that the trial court
redilced the fee award- by our 50% is meaningless since the request was itself over 80%

excessive.

* The May Sanctions Order did not order payment of costs.
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Although the trial court’s subsequent November Sanctions Order contains some factual
findings purportedly justifying an award of sanctions in general, the order contains no
explanation for the actual award amounts. Further showing the lack of support for the award and
the amount, the Form 4 Judgment purported to award fees to Lee Plumblee, counsel for James
McCoy, despite the fact that McCoy' made no motion to compel or for sanctions and was not
legally entitled to sanctions. Rule 37(b), SCRCP. The only'reason to award fees to Mr.
Plumblee would be to punish Community First. Further, the trial court’s statements (both factual
and legal) in the November Sanctions Order were taken verbatim (or nearly verbatim) from a
proposed order Defendants provided fo the trial court. (Compare id., with Defs.” Proposed Order
on Shepherd’s Sanctions Mot.). Despite month-long opportunities to after-the-fact justify the
arbitrary fee award, no justification was provided.

In sum, there is no discerﬁable logic which supports the trial court’s imposition of
sanctions against Community First or the amount of the sanctions award. Further, the sanction
the trial court imposed is certainly not a “rifle” shot as legally required. The trial court’s
Sanctions Orders should be reversed.

IV. COMMUNITY FIRST DID NOT WAIVE ITS RIGHT TO COMPLAIN ABOUT
THE DISCOVERY ORDER.

Lastly, Shepherd argues the “Bank has waived any challenge to the trial Court’s
Discovery Order that forms the basis for the sanctions” pursuant to Davis v. Parkview
Apartments, 409 S.C. 266, 762 S.E.2d 535 (2014). (See Resp't Br. at 22-24).

Shepherd’s argument is misplaced. Community First is not challenging the substance of
the (comprehensible) specific rulings contained in the Discovery Order. Community First
appeals the Sanctions Orders on the additional ground that the trial court’s Discovery Order was

so vague or unclear that it cannot support the imposition of sanctions. Community First has
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consistently maintained its argument that the Discovery Order abrogated the trial court’s
obligation to issue a specific ruling that was capable of being complied with. (See, e.g., Bank’s
Resp. in Opp’n to Sanctions Mot., Ex. B-000036-38). Instead it impermissibly granted Shepherd
carte blanche to request any document he wanted without regard to Community First’s valid
objections. (Id.); (Aug. 1, 2016 Ordér on Mot. To Compel at 3). Thus, that component of the
Discovery Order — the only one the trial court found that Community First did not comply with —
cannot, as a matter of law, support the award of sanctions. See Davis, 409 S.C. at 296, 762
S.E.2d at 551 (Pleicones, J., dissenting) (a vague discovery order cannot form the basis of
sanctions).

Further, this case is dfstinguishable from Davis. In Davis, the trial court ordered the
plaintiffs to produce both non-privileged documents that had been withheld and documents
Plaintiffs claimed were privileged. Davis, 409 S.C. at 280-83, 762 S.E.2d at 542-44. Over the
course of the proceedings, Plaintiffs never challenged the terms of the various discovery orders —
they simply failed to comply with the orders. Ultimately, after years of non-compliance, the trial
court issued the sanctions order but withheld the actual sanction stating that if the plaintiffs failed
to comply with its discévery orders within a specified period of time, the trial court would
dismiss the plaintiffs’ claims with prejudice and award attorneys’ fees and costs. Id. When
plaintiffs continued the failure, the court dismissed fhe case and the plaintiffs appealed the
sanctions order, attacking the underlying discovery orders as well. Id.

On appeal, the Supreme Court held that the sanctions order was a final order, and thus the
plaintiffs’ appeal was proper. Id. In so holding, the Supreme Court evaluated the substance of
the plaintiffs’ appeal of the sanctions order and remarked that “to challenge the specific rulings

of the discovery orders, the normal course is to refuse to comply, suffer contempt, and appeal
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from the contempt finding.” Id. at 280 (emphasis added). The Court also noted that Plaintiffs
“continued to accept the circuit court’s formulation of discovery.” Id. at 281, 762 S.E.2d at 543.
Because of the Plaintiffs’ failure to object to the trial courts “formulation of discpvery” the Court
held that Plaintiffs had waived any right to complain about the discovery orders. Here,
Community Firsf never accepted the court’s formulation of discovery, consistently objecting to
the trial court’s order which gavé Shepherd carte blaﬁche to ask for — and receive — anything he
requested. (See, e.g., Bank’s Resp. in Opp’n to Sanctions Mot., Ex. B-000036-38, 40-43);

Davis does not support the proposition that Community First waived its right to challenge
the Discovery Order, Community First appeals the trial court’s Sanctions Order on the ground
that Community First fully complied with each of the requirements of the trial court’s order on
Shepherd’s Motion to Compel ahd to the extent it may not have, the Discovery Order is so vague
to not support sanctions. (Appellant’s Initial Br. at 13-15.) Davis plainly held such appeals and
challenges are categorically appropriate for appellate review. Supra.

Accordingly, Davis has no bearing on this case. Community First did not waive its right
to challenge the trial court’s Discovery Order.

CONCLUSION

For the reasons stated, this Court should reverse the trial court’s Sapctions Ordérs.

W Andrew Arnold (S.C. Bar # 5947)
aarnold@hortonlawfirm.net
HORTON LAW FIRM, P.A.

307 Pettigru Street

Greenville, SC 29601

Telephone:  (864)233-4351
Facsimile:  (864)233-7142

James C. Adams, II (N.C. Bar # 18063)

23



jadams@brookspierce.com

Justin N. Outling (N.C. Bar # 38409)

joutling@brookspierce.com

BROOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD, L.L.P.

P.O. Box 26000

Greensboro, NC 27420

Telephone:  336-373-8850

Facsimile: 336-378-1001

Attorneys for Appellant Community F irst Bank

24



CERTIFICATE OF SERVICE

This is to certify that the undersigned did cause a copy of the foregoing document to be
served by mailing and depositing a copy of the same in the United States Mail, proper postage
affixed thereto, to the following:

Douglas F. Patrick, Esq.
Austin F. Watts, Esq.
COVINGTON PATRICK HAGINS STERN & LEWIS

P.O. Box 2343
Greenville, SC 29602

This the 14™ day of May, 2018.

W/ Andrew’Arnold (S.C. Bar # 5947)
aarnold@hortonlawfirm.net
HORTON LAW FIRM, P.A.

307 Pettigru Street

Greenville, SC 29601

Telephone:  (864)233-4351
Facsimile:  (864)233-7142

RECEIVED)

MAY 17 2018
SC Court of Appeals



CERTIFICATE OF SERVICE

This is to certify that the undersigned did cause a copy of the foregoing document
to be served by mailing and depositing a copy of the same in the United States Mail,
proper postage affixed thereto, to the following:

Douglas F. Patrick, Esq.
Austin F. Watts, Esq.
COVINGTON PATRICK HAGINS STERN & LEWIS

P.O. Box 2343
Greenville, SC 29602

This the 14" day of May, 2018.

/" W. Andrew Arnold (S.C. Bar # 5947)
aarnold@hortonlawfirm.net
HORTON LAW FIRM, P.A.

307 Pettigru Street
Greenville, SC 29601
Telephone:  (864)233-4351
Facsimile:  (864)233-7142

RECEIVED
MAY 1+ 2018
SC Court of Appeals



HORTON

DAVID B. WARD VANCE B. DRAWDY
WALLACE A. MULLINAX, JR. LAW FIRM, P.A. 1928-1997

MICHAEL A. FARRY
THOMAS F. DUGAS
BRUCE B. CAMPBELL
W. ANDREW ARNOLD
JEREMY R. SUMMERLIN

J. WRIGHT HORTON
1919-2011

" OF COUNSEL
JOSEPH M JENKINS, JR.
RICHARD N. TAPP, P.A.

RECEp VED)

May 14, 2018 MAY 17 2018
Clerk of Court ' SC COUFt OfAPPeaI
SC Court of Appeals - ' . -

1220 Senate Street
Columbia, SC 29201

RE:  Community First Bank, Inc. vs. FrederzckD Shepherd Jr
Appellate Case No.: 2017 002472 -

Dear Sir/Madam:

In reference to the above, enclosed for filing are Reply'.Brief of Appellant, Designation of Matter
to be Included in the Record on'App_eal, and Proof of Delivery.

WAA/jdf

cc: Douglas F. Patrick, Esquire (with enclosures)
Austin F. Watts, Esquire (with enclosures)

307 PETTIGRU STREET, GREENVILLE, SOUTH CAROLINA 29601 « P: 864.233.4351 o F: 864.233.7142 « HORTONLAWFIRM.NET



US POSTAGE AND FEES PAID w
1

MAY 14 2018 Mailed from ZIP 2960
10 oz First-Class Mail Flats Rate

¢ ' 2L
¢ §
{ ! :

endicia.com/mac 071M00671947

USPS FIRST-CLASS

' Wb, Horton Law Firm, P.A.
&&?% 307 Pettigru Street
HORTON GREENVILLE SC 29?01 -

LAW KRR, P.A,

‘ship To: G\ ERK OF COURT
: 8C COURT OF APPEALS
1220 SENATE ST- ;
COLUMBIA SC 29201- 3769
el e e g

RECWVE@
MAY 17 2518
SC Court of Appsals

gg 5 g}ﬁgﬁ P’E;gﬁgil E"dgﬂe} aéggn




