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(PROCEEDINGS, JANUARY 23, Z2013)

(Google Map Photograph marked as Court's Exhibit

- No. 1 for identification)

(Photograph marked as Court's Exhibit No. 2 for
identificétion)

(Interview Form marked as Court's Exhibit No. 3
for identification)

(Waiver Form marked as Court's Exhibit No. 4 for
identification)

(North Carolina Sentencings marked as Court's
Exhibit No. 5 for identification)

MS. LESKANIC: May it please the court, standing
before you is Kenneth Lee Hilton, pleading guilty on two
indictments.

. 2012-GS=11=226.1is a True Billed .indictment-for
kidnapping. That plea 'is being offered without negotiation
or recommendation.

2013-GS-11-17 is an indictment for assault with
intent to commit criminal sexual conduct, second degree.
The defendant is waiving presentment to the Grand Jury as
indicated by his initials on the sentencing sheet. That
plea is being offered without negotiations or
recommendation.

Your Honor, standing to my right is the wvictim in

this case, Kathy Hawkes. She would like to address Your
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Honor at the appropriate time.

THE COURT: You are Kenneth Lee Hilton?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Thompson is yoﬁr lawyer?

THE DEFENDANT: Yes, sir.

THE COURT: How long has he been representing you?

THE DEFENDANT: About a year.

THE COURT: Have you had plenty of time to talk to
him about these indictments and your decision to plead
guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Has he been over each of these
indictments with you and explained to you what the State
claims that you did?

THE. DEFENDANT: Yes,. sir.

THE COURT: Did he tell you what kind of sentence
could be imposed if you were found guilty of kidnapping and
assault with intent to commit criminal sexual conduct in the
second degree?

THE DEFENDANT: Yes, sir.

THE COURT: Did you tell him everything you know
about the facts that relate to these events?

THE DEFENDANT: Yes, sir.

THE COURT: Did you and he discuss whether or not

you have some legal defense to either of these charges?




1 THE_DEFENDANT: Yes, sir.

2 THE COURT: Do you know of any defense that you

3 have? |

4 THE DEFENDANT: {(No response).

5 (Off the record)

6 {Back on the record)

7 THE COURT: My gquestion was do you know of any

8 defense that you have to either one of these charges?

9 THE DEFENDANT: (No response).

10 THE CQURT: Sir?

11 _MR. THOMPSON: Can you answer the judge?

12 THE DEFENDANT: I don't understand. I don't know.
13 (Off the record)

14 (Back on the record)

15 .. : .. MR. THOMPSON: . I was explaining to. him, judge,

16 that we have discussed this. We have discussed the

17 possibility of some mitigation, but we really have no

18 defense, that I see.

19 THE COURT: Do you understand ‘that a defense is
20 some reason, eithér based in law or based upon the fact, but
21 it's some réason as to why you should be found not guilty?
22 In other words, if you have a defense, it means
23 that you should not be found guilty of the crime.
24 Do YOU know of any defense? Do you know of any
25 reason why you should not be found guilty of kidnapping and
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1 assault with intent to commit criminal sexual conduct in the

2 second degree?

3 ll THE DEFENDANT: I picked this young lady up as a

4 prostitute.

5 MR. THOMPSON: No, you just need to answer the

6 guestion. Don't go into the facts.

7 '~ THE COURT: Let's do it this way.

8 Mr. Hilton, do you understénd indictment

9 2012-11-226 charges you with the crime of kidnapping?

10 THE DEFENDANT: Yes, sir.

11 THE COURT: The State alleges on July the 1lith of

12 2011 you did willfully and you did unlawfully seize,

13 confine, kidnap, abduct, or carry away Katherine Hawkes

14 without any authority of law. Do you understand what that
~15 )} charge is? . = .

16 THE DEFENDANT: Yes, sir.

17 THE COURT: Do you know of any reason why you

18 should not be found gquilty of kidnapping?

19 THE DEFENDANT: No, sir.

20 THE COURT: Okay. Do you understand it carries up

21 to thirty years in jail?

22 THE DEFENDANT: Yes, sir.

23 THE COURT: Indictment 2013-17 charges you with

24 assault with inteﬁt to commit criminal sexual conduct in the

25 second degree.
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This indictment alleges that you did willfully and
unlawfully commit ‘an assault on Katherine Hawkes with the
intent to commiﬁ criminal sexual conduct, and they allege
that you used aggra&ated coercion in your attempt to commit
a sexual battery against Katherine Hawkes.

THE DEFENDANT: Yes, sir.

THE COURT: That carries up to twenty years in
jail.

THE DEFENDANT: Yes.

THE COURT: Do you know of any reason why you
should not be fouﬁd guilty of this crime?

THE DEFENDANT: No, sir.

MR. THOMPSON: Your Honor, I'm sorry, may I

interject something as to the sentencing, as to cover the

record?

THE COURT: Well, sure.

MR. THOMPSON: When I first met with Mr. Hilton, I
had sensed -- he was charged with CSC first, and I had CSC

first with a minor on my mind and I advised him the sentence
on the CSC first was twenty-five to life. I have since
corrected that and has advised it was zero to thirty. This
charge is zero to twenty, but I just want to make sure the
record reflects that I have corrected my mistaken
information to him in the beginning.

THE COURT: Okay. Do you understand this carries




up to twenty years in jail?

THE DEFENDANT: Yes, sir.

THE COURT: And the sentences may be run
concurrently or consecutively?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand the difference in
concurrent sentences and consecutive sentences?

THE DEFENDANT: Yes, sir.

THE COURT: The criminal sexual conduct indictment
has not been considered by the Cherokee County Grand Jury,
but I have on this indictment what appears to be your
initials indicating that you wanted to waive presentment of
this charge to the Grand Jury.

Did you discuss the Grand Jury process with Mr.
Thompson?

THE DEFENDANT: Yes, sir.

THE COURT: And did you understand this case had
not been to the Grand Jury?

THE DEFENDANT: Yes.

THE COURT: Did you initial the form indicating
that you wanted to waive that right?

THE DEFENDANT: Yes, sir, I did.

THE COURT: And do you understand what you are
doing when you waive that right?

THE DEFENDANT: Yes, sir.
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THE COURT: Mr. Thompson has explained that to
you?

THE DEFENDANT: Yes, sir.

THE COURT: Did Mr. Thompson explain to you what
would have to be proven in court if your case went to
trial --

THE DEFENDANT: Yes, sir.

THE COURT: -- before you could be found guilty of
the crimes of kidnapping and assault with intent to commit
criminal sexual conduct in the second degree?

THE DEFENDANT: Yes, sir.

THE COURT: And you understand what the State
would have to prove before you could be convicted?

THE DEFENDANT: Yes, sir.

.THE. COURT.: . Did you tell everything.about =-- did.
you tell Mr. Thompson everything that you know about the
allegations?

THE DEFENDANT: Yes, sir.

THE COURT: And y'all did determine that you had
no legal defense to either charge? |

THE DEFENDANT: (Shaking head yes).

THE COURT: Did Mr. Thompson explain to you each
of the Constitutional Rights that you have?

In addition to the Grand Jury process, you have

other Constitutional Rights that you have to give up in
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1 order to plead guilty. Did Mr. Thompson explain those

2 rights to you?

3 THE DEFENDANT: Yes, sir.

4 THE COURT: Did he explain to you about your right
5 to remain silent?

6 THE DEFENDANT: Yes, sir.

7 THE COURT: And you understand that means you

8 don't have to testify. You don't have to make a statement.
9 You don't have to answer any questions that relate to these
10 charges.

11 THE DEFENDANT: Yes, sir.

12 THE COURT: You don't have to answer my questions
13 right now, unless you want to plead guilty.

14 THE DEFENDANT: Yes, sir.

15 |} . : THE COURT: . Do you understand.your right. to remain ..
16 silent?

17 THE DEFENDANT: Yes, sir.

18 THE COURT: Do you wish to give that right up in
19 order to plead guilty?
20 THE DEFENDANT: Yes, sir.
21 THE COURT: Did Mr. Thompson explain to you about
22 your right to confront and to examine the witnesses in court
23 that offer evidence against you?

24 THE DEFENDANT: Yes, sir.

25 THE COURT: Do you understand that you can require
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the State to bring their witnesses into court, require them

to take the witness stand and testify in your presence under
\

oath so that you can see who they are, you can hear what

they had to say, and Mr. Thompson can examine them on their

testimony in order to test their credibility and the

reliability of the information that they are providing to

the court?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand when you plead

guilty that process does not occur, that the witnesses won't

‘take the witness stand to testify, your lawyer won't be able

to examine them on their statements?
THE DEFENDANT: I do.

THE COURT: Do you wish to give that right up in

.order.to plead guilty? .

THE DEFENDANT: Yes, sir.

THE COURT: Did Mr. Thompson explain to you that
you have a right to have a jury trial and the twelve jurors
to determine whether or not you are guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that if you elect to
have a jury decide your case, that you help pick the jury?

- THE DEFENDANT: Yes, sir.
THE COURT: Do you understand that twelve are

chosen?
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DEFENDANT: Yes, sir.

TH
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COURT: Do you understand that all twelve must
be convinced of your guilt beyond a reasonable doubt before
you could be found guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand the burden is on the
State to convince the jury of your guilt?

THE DEFENDANT: Yes, sir.

]
[}

HE COURT: You don't have to prove anything. You
don't have to testify, because you can remain siient. The
burden is never upon you to establish anything. The burden
is on the State to convince all twelve jurors beyond a
reasonable doubt that you are guilty of these charges before
a jury could find you guilty.

THE DEFENDANT: . Yes,. sir. .

THE COURT: Do you understand thatvwhen you plead
guilty, you are giving up your right to have a jury decide
the verdict?

THE DEFENDANT: Yes, sir.

THE COURT: Do you wiéh to give that right up in
order to plead guilty?

THE DBFENDANT: Yes, sir.

THE COURT: Has anybody promised you anything that
caused you to arrive at your decision to plead guilty?

THE DEFENDANT: No, sir.
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1 THE COURT: Has anybody threatened you in any way?
2 THE DEFENDANT: No, sir.
3 THE COURT: Has anybody coerced you in any
4 fashion?
5 THE DEFENDANT: No, sir.
6 THE COURT: Has anyone put any type of pressure
7 upon you that caused you to make a decision to plead guilty
8 where you otherwise would not have entered that plea of
9 ’guilfy?
10 THE DEFENDANT: No, sir.
11 THE COURT: Are you pleading guilty freely and
12 voluntarily?
13 : THE DEFENDANT: Yes, sir.
14 THE COURT: It was your decision?
15 . ‘ THE DEFENDANT:  Yes, sizr..
16 THE COURT: And are you satisfied with that
17 decision?
18 ’ THE DEFENDANT: Yes, sir.
19 | _ THE COURT: Now, I read the indictments to you.
20 Do you recall that?
21 . THE DEFENDANT: Yes, sir.
22 THE COURT: And are you pleading guilty to each of
23 these charges because you are guilty of the charges, just as
24 they are described in these indictments?
25 THE DEFENDANT: Yes, sir.
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1 THE COURT: You are fifty years old?
2 THE DEFENDANT: Yes, sir.
3 THE COURT: How far did you go in school?
4 THE DEFENDANT: 11th grade.
5 THE COURT: And are you married?
6 THE DEFENDANT: No, my wife has passed away.
7 THE COURT: Do you have any children?
8 THE DEFENDANT: I have no children.
S THE COURT: Have you worked in the past?
10 THE DEFENDANT: Yes.
11 THE COURT: Doing what?
12 THE DEFENDANT: I worked driving tractor-trailer
13 truck.
14 THE COURT: Excuse me, Mr. Thompson?
A5 .. MR. THOMPSON: _Judge, he works for Hucks Piggyback
16 Services. It's a trucking ccmpany. He drove
17 tractor-trailer locally for eleven years.
18 THE COURT: And how long have you been in jail?
19 THE DEFENDANT: One year.
20 MR. THOMPSON: One year today.
21 THE COURT: And was that since you were arrested
22 on these charges?
23 MR. THOMPSON: Yes, sir.
24 THE COURT: All right, I'm going to ask the
25 prosecutor to tell me about the facts that relate to these
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charges as she claims them to be and as she would offer them
in trial, if your case went to trial. So listen to what she
télls me, because when she's through I'm going to ask you if
you agree with her version of the facts or if you disagree
with them. Okay?

THE DEFENDANT: Yes, sir.

MS. LESKANIC: May it please the court?

THE COURT: Ms. Leskanic.

MS. LESKANIC: Thank you, Your Honor.

This occurred on July 11lth of 2011. It started in
Gastonia. That is where Kathy Hawkes was living at the
time.

It was about six o'clock in the evening. She was
walking from where she and her father were staying to get a
check cashed.  .The defendant pulled up in his Jjeep...She. .
thought she recognized him as a man that had given she and
her father a ride.on a couple of prior occasions. He asked
her if she needed a ride where she was going. She told him
she was going to get this check cashed and she would take a
ride. She thought shé recognized him. She got in the

vehicle with him. Where he was supposed to turn to take her

‘to the check cashing place, he turned in the opposite

direction. She told him that he was going the wrong way and
he began to tell her that he was going to have his way with

her.
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%§§ 1 He got on I-85 and headed towards Cherokee County.
2 During this time Kathy had her purse with her. She had her
3 phone with her. She told him that she hed asthma and her
4 inhaler was in hef purse. She was able to dial 911.

5 There was an open line with Gastcn County 911 that

6 recorded the conversation going on in the vehicle. I have

7 to play for the court at a later time.

8 The jeep was a rag top jeep, sO there is some

9 noise with it, but you hear her tell him to "please pull

10 over and let me out. I want to go home. I don't want you
11 to touch me." And he says at one point "if you don't calm
12 down, I'm going to beat you so badly that the police won't
13 recognize you," and he says that he's going to give her what
14 he wants, and he uses some words I'm not going to use, but
.15 || you will hear on the 911 call..

16 There are points in time when he hits her. 1In

17 speaking with Kathy, she said that he was driving the

18 vehicle going down the interstate and he was backhand her,
19 hit her in her face, in her throat.

20 He drove her to Quarry Road in Blacksburg, which
21 is located in Chefokee County, to a cemetery.
22 I have just a photograph from Google Earth, Your
23 Honor, marked Court's Exhibit 1 showing that location where
24 he drove her.

25 Court's Exhibit 2 is a photograph we would have
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offered in court. You can see the tire tracks where the
defendant pulled his vehicle in and parked near the tree
line of that cemetery.

When he was there he got out of the vehicle, made
Kathy lay down with her head against the console of the
jeep, made her take her shorts off and had her perform oral
sex on him. You will hear him on the fape. Asked her what
her name 1s. Clearly she didn't know him from the past. He
didn't even know what her name was, but she fells him her
name is Katherine, and he says "Katherine, put your head
down there and rock it out."”

She begins to dry heave. He says "I have got
something else for you," as he is attempting, I believe, to

penetrate her with his penis. He's not able to and he said

- he's going to get. something for her.

When he moves to get something cut of his console,
she is able to get away. She runs with only her shirt on
towards I-85. She hides in the woods.

You will hear on the 911 call, she takes her ﬁﬁone
out of her purse again and begins to dial 911, not realizing
that she already has an open line to 911.

Cherckee County 911 connects with her. Jason
Burgess with the Cherokee County sheriff's office finds her

on Quarry Road with only her shirt on. She is able to give

a description of the vehicle, a very good description of
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1 him.

2 Captain Harvey Owens with the Cherokee County

3 Sheriff's Office investigated the case. They did a drawing

4 of him.

5 Kathy went to the hospital to have a sexual

o assault kit done. She was very insistent that he had licked

7 her left breast. They took a DNA swab from that and they

8 sent it into CODUS. CODUS got a hit on Kenneth Hilton,

9 because he's in the system for prior sexual convictions that
10 I will go into also involving his six year old niece, but
11 they received a CODUS hit.

12 He was placed under arrest. He gave a stétement
13 to police admitting that he had picked Kathy up, said that
14 she just wanted a ride. He gave her a ride. She wanted to
15. || . have sex with nim, .but he. didn't want to and he dropped her
16 off. He didn't seem to know her and nothing happened.

17 That is Court's Exhibit 4 that I would like to

18 hand up.

19 Court's Exhibit 3 is Ms. Hawkes statement, Your
20 Honor.

21 We were able to get a sample of the defendant's
22 DNA. That was sent in. The swab from the bra where Kathy
23 said that he had licked her breast did come back matching
24 the defendant Kenneth Hilton.

25 Those essentially would be the facts of the case.




10

11

12

13

14

15 ..

16

17

18

19

20

21

22

23

24

25

20

If your court is inclined, I would like to play
the 911 call for the court. Thank you.

THE COURT: Okay.

MS. LESKANIC: This would be the Gaston County 911
call followed by the Cherokee County 911 call.

{(Whereupon, the 911 Tapes were played to the
court)

MS. LESKANIC: Your Honor, the only thing further
from the State, as far as presentation, the defendant does
have a prior record. It includes four convictions for
second degree sexual offense and three convictions for
indecent liberties with a child. Those are North Carolina
convictions that occurred from offense dates of June and

July of 1995. I have marked those convictions as Court's

Exhibit 5.

Based on the reports I received from North
Carolina, those convictions arise where the defendant
molested his six year old niece. She reported that he had
performed oral sex on her and that she was made to perform
oral sex on him. He was questioned by police. He admitted
that thoselthings had occurred on multiple occasions with
his six year old niece, and those are the convictions that
arose from that incident, Your Honor.

As I stéted, at the appropriate time Ms. Hawkes

wants to address the court.
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And Captain Owens 1is present in the courtroom who
investigated this .case for the sheriff's office, but I do
not believe he wishes to address the court.

THE COURT: Okay. 1I'll be glad to hear from Ms.
Hawkes.

KATHY HAWKES: My name is Katherine Hawkes.

I wanted to just tell you how some of the things
that he had done has changed me. And one of the things
since that happened I haven't been ablg to sleep in my own
bed because I have night terrors.

One timé I was having a night terror and I got up
and I was trying to run, like I was running through that
cemetery again, you know, and I was running to my walls. I
put a big hole in my sheet rock.

I have to sleep on my couch so. I can watch.my. .
front door and my back door, and I have no vehicle. My
father and I, we don't have a vehicle and I have to rely on
public transportation. I can't walk by myself to even go to
the bus stop to catch a bus and stand there. And if I do
have to walk, I have to take my father with me and he's had
two strokes. Cars come by. They blow, and especially
somebody in a white jeep.

I looked for that jeep and looked for that jeep,
you know, the whole time. I did not when he caught him a

week later.
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My doctors diagnosed me with a form of like
schizophrenia with this situation, Post-Traumatic Stress
Disorder, and it kind of gives me tendencies like that. He

put me on Xanax, Trazodone and Abilify to help calm with my
panic attacks.

Let's see, at one time after this had occcurred I
went to the doctor. I had been giving myself bleach baths.
And -- as far as internally cleaning myself with bleach
water. And still -- I quit doing it after it had broke my
skin out and everything, but I quit doing it, but stiil have
tendencies of wanting to do that.

I can't -- my daughter wanted me to walk with her
to the store. - I couldn't even walk with her, you know.

And for two weeks I didn't watch television. I
didn't do..anything. .. I .didn't want..to.destroy. ==. destroy,.
you know, his face in my mind. And when the sketch artist
had done that, I almost fell out of the chair, because it
looked exactly like him.

I have a hard time going out anywhere. I haven't
been out anywhere. I haven't been to a mall. I haven't -=
I have been shopping nowhere. My daughter comes down and we
didn't go nowhere. We just sit at my house. I stay in my
house all the time.

And it terrifies me if somebody blows their horn

in I'm walking.
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1 I just wanted you to know what Mr. Hilton has put
2 me through that I have got to still deal with.
3 THE COURT: Okay. Thank you, ma'am. Good luck to
4 you.
5 MS. LESKANIC: Thank you, Your Honor.
6 THE COURT: All right, Mr. Hilton, you have heard
7 what solicitor told me about the facts that relate to your
3 case?
9 THE DEFENDANT: Yes.
10 THE COURT: Do you agree or disagree with her
11 version?
12 THE DEFENDANT: "I -- I agree with it.
13 THE COURT: Do you still want me to accept your
14 pleas of guilty?
S1sof o THE DEFENDANT: . Yes.
16 THE COURT: All right; I'1l accept your pleas and
17 hear from you and Mr. Thompson.
18 MR. THOMPSON: Judge, this guite frankly -- I have
19 been practicing thirty-three years and this is one of the
20 more difficult cases I have ever dealt with.
21 T have met with Mr. Hilton. I have talked with
22 him. I have -- I'm going to say some things, not in
23 defense, because there is no defense to what happened, but
24 Mr. Hilton feels there is some things in mitigation that I
25 need to say on his behalf, and I realize those things are
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going to come across as hurtful to the victim in this case,
and I apologize for that, but I represent Mr. Hilton and I
need to say them.

THE COURT: Well, I assume you have discussed what
you are going to present to with him, because he needs to
understand that it is important to present mitigating
information, but it's not a good idea to present
aggravating --

MR. THOMPSON: Yes, sir.

THE COURT: -- information.

MR. THOMPSON: I have discussed that with him.

THE COURT: Okay.

MR. THOMPSON: Judge, he says that he met this
young lady about two and a half weeks before this incident.
He -says he.was coming home.from“work.oneudayJ”mTheremﬁas“
traffic on the interstate. He cut through Gastonia.

He says that since his wife had died, he had been
in the habit of picking up prostitutes. And he says this
young lady is on the side of the road. He picked her up.
They went back to the Knights Inn Hotel where she had a room
with her dad and that they -- he paid her forty dollars for
sex that day.

He says for about the next two weeks that
continued on almost a daily basis, that he would go by and

pay forty dollars for sex.
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He says ‘that after about two weeks she told him
that she needed four hundred dollars. And that if she gave
him four hundred dollars -- or if he gave her four hundred
dollars, that he could have all the sex he wanted.

He tells me that he didn't have that, but he got
her two hundred the next day, and then got her the
additional two hundred a day or two later.

He says after that, though, he would go by there
and she wouldn't pe there, and several days went by with him
going by and her not being there.

Cbviously there is -- there is two things that --
I think the truth is always somewhere in the middle. There
is two things that I think may point to a little bit of

truth in this. One is if you look at her statement, she

.identified-him.as Bobby...  She knew him .as Bobby... .And he and

I talked about that and he said that he don't never give a
prostitute his real name. He always Jjust gives them a made
up name. He says "that's the name I gave her." Not
Kenneth, but Bobby, and she identified him as Bobby.

Anyway, he went by the hotel and the dad was there
and the dad told him she had just left walking. She's down
the road. He said he went down there. He said she was
walking through the parking lot at a Curtis Mathis store.

He says she came over and got in the car with him and they

talked a little bit. He says she was drinking. And the
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toxicology rebort from that day does indicate she had
alcohol in her system. He says that they talked a little
bit. He said finally he raised the four hundred dollars and
the sex and said at that point in time she told him she had
his money and there is nothing he could do about it. He
said when that happened, he got angry and lost it. And from
that point it went as you have heard on the tape that was
played.

He tells me he wishes he had handled it a
different way, but his anger caused him to do that.

The second thing. I told you there was two things
that might point towards that. The second thing is that the
DNA testing that come back. Judge, the DNA testing has him

as a contributor to saliva on her bra, but there is -- the

.DNA. also has three. other contributors . to. semen._and to . other

saliva. There are three of them on her.

I have talked with Mr. Hilton about this. He
tells me that at times -- he says that from age six to
twelve that he was raped by an older brother, and he tells
me there is times when his mind goes back to that twelve
years old. And he says that on this day that he just didn't
handle things theAway they should have been handled.

We have talked about a lot of things. The number
one thing I have talked to him about seriously is his age.

Given fifty years old, he's looking at fifty years on this,
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1 if you run consecutive sentences and give him all of it. If
2 you do that, he will die in the Department of Corrections,
3 and I have explained that to him.
4 He's entering a plea, judge. We have talked about
5 this going to trial thinking we had-nothing to lose, but
6 l he's entering a plea, judge, hoping that you will take into
1 consideration everything; that you will take into
8 consideration that it was one incident, that you will run
9 concurrent sentenéing, and that you will be as lenient as
10 you possibly can be in the sentencing.
11 || I know his mother is here. She's back there in
12 the gray raising her hand.
13 I really at this point in time don't know anything
14 else to say, judge. I will just ask you to consider
15. |l .. concurrent sentencing .and.be .lenient .as..possible. ... ...
16 Mr. Hilton, is there anything that you need to
17 say?
18 THE DEFENDANT: I'm truly sorry for all of this
19 : that happened. I wish none of it would have ever happened.
20 When my wife passed away I was a very large man.
21 I weighed three hundred pounds. I went to work every day.
22 I worked for Hucks Piggyback for twelve years with a perfect
23 record. I mean, I Qould go in every day and I worked.
24 I didn't have no wife.
é%% 25 I didn't never want to go back to prison again,
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but I have met with prostitutes, because that's the only

‘women that I knew to -- I'm so sorry for what I have done.

I'm going to assume responsibility for what I have done.

This young lady was indeed a prostitute. I --
every time I went to the Knights Inn I would'go over there,
the door would be open. I would pull up,  she would jump
out, "hey, Bobby, how are you doing?"

I said "I'm doing go fine."

I said "what do you need? Do you need anything?"

Yeah."

So she would get into the jeep and we would take
off. 2and she would tell me "if you want better sex, we can
have better sex, but you got to buy me some crack cocaine."

I said "what's that?"

.She said. ."IL'1l. show..you." . . ...

On her phone she had a drug dealer. She just
dialed, and we went and she met this man and picked up this
crack cocaine. And when she started smoking it in my jeep
driving back to the motel room, she started taking all her
clothes off.

I mean, I bought her three times crack cocaine at
three incidents T did that, and I bought sex from this woman
every single day for about ten or eleven days. And then she
asked me, she said, "look, me and my father, we need -- we

live on disability. We need to get out of this apartment
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1 here, this motel. We need to get out of it, and I need you

2 to help us." She said "you drive a truck and you got a

3 little bit of money."

4 I said "yeah, but I don't have a lot of money.

5 The gas is nearly four dollars a gallon. What am I supposed

6 to do here?"

7 She asked me for four hundred dollars on the 1lst

8 of July, and that was on a Friday, and I took her two

9 hundred dollars oﬁ the 1st. And on the 2nd I went back by
10 Bank of America. There is no Bank of America in Shelby, and
11 so I stopped to Bank of America in Gastonia and I gave her
12 the other éwo hundred dollars.
13 And from the 1st of July to the 5th of July I seen
14 her every day. From the 25th of June to the 30th of June I
15 || - seen her every day, so she-knew that I .was.coming. by every.
16 day. I took that money to her. She wanted alcohol. She

17 drinks booze and she takes her pills, but she drinks booze
18 also. I would go to the liquor store and buy her liquor and
19 stuff.
20 And she would have sex with other people in that
21 motel room. I mean, sometimes when I would go over there,
22 there was other people waiting there.

23 I am guilty of what I did. 1 assume

24 responsibility for what I have done, but it takes two people
25 for this to happen. We had a disagreement.
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THE COURT: Anything else?
THE DEFENDANT: No, sir.

THE COURT: Mr. Hilton, did Mr. Thompson alsc

explain to you about the fact that kidnapping and assault

with intent to commit criminal sexual conduct in the second
degree are each classified as violent offenses?

THE DEFENDANT: Yes, sir.

THE COURT: They are classified as most serious
offenses?

THE DEFENDANT: Yes, sir.

THE COURT: And they are classified as no-parole
offenses?

THE DEFENDANT: Yes, sir.

THE COURT: And did he explain to you the

- significance - of those designations?........ ...

THE DEFENDANT: Yes.
THE COURT: And you understand it?
THE DEFENDANT: Yes, sir.

THE COURT: And you still want me to accept your

plea?

THE DEFENDANT: Yes, sir.

MR. THOMPSON: Your anor, one other thing. I
did -~ he's already under the sex offender registry. I did

explain that to him and I explained the sexual violent

predator also.
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THE COURT: Okay. Do you agree with that, Mr.
Hilton?

THE DEFENDANT: Yes, sir.

THE COURT: And you understand the significance of
those designations also?

| THE DEFENDANT: Yes, sir.

THE COURT: All right. On Indictment 2012-226, an
indictment for kidnapping, the sentence of the court .is that
you, Kenneth Lee Hilton, be confined to the South Carolina
Department of Corrections for a period of 25 years.

Indictment 2013-17, assault with intent to commit
criminal sexual conduct, second degree, the sentence of the
court is that you be confined to the South Carolina
Department of Corrections for a period of twenty years.

. Those sentences . are consecutive, one _to the other.

MS. LESKANIC: Thank you, Your Honor.

(END OF 'REQUESTED TRANSCRIPT OF RECORD)
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CERTIFICATE
I, the undersigned, Michael R. Watts, Official Courf
Reporter for the Sixteenth Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoihg is a
true, accurate and complete Transcript of Record of the
proceedings had and the evidence introduced in the trial of

the captioned case, relative to appeal, in the Court of

- General Sessions for CHEROKEE County, South Carolina, on the

23rd day of January, 2013.
I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

June 11, 2013

i Al D=z

Michael R. Watts
Circuit Court Reporter
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
County of Unerokee )
N ) 22
V\ﬁmnc}n L. H\Hon &5540174 ) o
Full name and prison number (if any) of Applicant ) §2 ;—%
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V. ) —f —
) APPLICATION FOR __
) = =3
State of South Carolina ) POST-CONVICTIO& RELIEF
M =
)

01210302

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answerto a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and

costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.
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4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:
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The date upon which sentence was imposed and the terms of the sentence:
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Al Londugt, \Znd Deqcee
Check whether a finding of guilty was made

(@) afterapleaofguilty wHer v plen ot %x-\’\\{
(b) after a plea of not guilty

(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
NO

If you answered “yes"” to (7), list:

(a) the name of each Court to which you appealed:

i

. iy

e
i, e =3
. . = =<
(b) the result in each such Court to which you appealed: <
. —
1 -
<o —_—
. o
™
. o |
(c) the date of each such result: <2
1.
ii.
iii.
(d) if known, citations of any written opinion or orders entered pursuant to such

results:

i.

il

iii.

If you answered “no” to (7), state your reasons for not so appealing:
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State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:
@ TIngtectve Assistance of Covnse | { maore acound s to
() be Armended @ A lWec dade ) S

(c)
State concisely and in the same order the facts which support each of the grounds set out
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Prior to this application have you filed W|th respect to this conviction:

(a) any petition in a State Court under South Carolina Law?___ o

(b) any petition in State or Federal Courts for habeas corpus or post-convictions

relief? NQ

(©) any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)7 _ N0

(d) any other petitions, motions or applications in this or any other Court? __n¢

If you answered “yes” to any part of (12), list with respect to each petition, mmion or
application: o
(a) the specific nature thereof:
. N

doyt "M AGNvUg

iii.

33

(b)  the name and location of the Court in which each was filed:
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(c) the disposition thereof:
i, _NJa

(d)  the date of each such disposition:
i N

i.

ii.

(e) if known, citations of any written opinions or orders entered pursuant to each such
disposition:

. N!A

14, Has any ground set forth in (10) been previously presented to this or any oth%ﬁoti%

=3 -
State or Federal, in any petition, motion or application which you have filed?2>  =>
N A <
=3
15. If you answered “yes” to (14) identify: e s
. AL
(a) which grounds have been presented: L
= o

i. n

ii.

(b) the proceedings in which each ground was raised:

i. NJA

T

ii.
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If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(2)
(b)
(c)
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Were you represented by an attorney at any time during the course of:

(a)
(b)
(©)
(d

(e)

your arraignment and plea? _ N£$

your trial, if any? ng

your sentencing? _\es

your appeal, if any, from the judgment of conviction or the imposition of

sentence? _Ygilk N0

preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?
Nno

If you answered “yes" to one or more parts of (17), list:

(a)

iii.

(b)

iii.

the name and address of each attorney who represented you:
Don A Thomeson , el Pulgtic Defender of thecskee QOuvxlr\(
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

L Keonetn Lee Hilton : , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my

application I declare under penalty of perjury that the following facts are true:

Q)] I am the applicant in this action and I believe 1 am entitled to redress.

2) Because of my poverty [ am unable to pay the costs of said roceedmg or glve
security thereof,

A4 ppl lcan(

SWORN or affirmed t and subscribed before mg this
day of 4) 2 7’

—gaw /éw%/

4 Notary Public /
My Commission Expires April 4, 2018
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19.  State clearly the relief you seek in filing this application:

Nacnte lonviction, Set Aside veedicd | (tmancled ‘/fﬁvf‘ﬂ:ﬁ a for
anewtrial . Once temedied

. Yo have ail Qcﬂv'c&?onsl senienceg
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20.  Are you now under sentence from any other court that you have not challenged?
NO
STATE OF SOUTH CAROLINA )
) VERIFICATION
County of _Cherckep )

I, Kennetih Lee Hiton , being duly sworn
upon my oath, depose and say that 1 have subscribed to the foregoing appllcatlon that | know the
contents thereof; that it includes every :ground-known to me for vacating, setting aside or

correcting the conviction and sentence attacked in this apphcatlon and that the
allegations therein set forth are true.

matters and

{ A4
SWORN to_and subscribed before me this > O =
day of PR~ _ =
&.?W /%/cﬁéz =
(L.S) =

1

!

~ Notary Pu:?/
My Commission Expir

My Commission Expires April 4, 2018
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHEROKEE ) FOR THE SEVENTH JUDICIAL CIRCUIT
' )
Kenneth Hilton, #354034, ) 2013-CP-11-0302
)
Applicant, )
) _
v. ) RETURN AND MOTION FOR A MORE
: ) DEFINITE STATEMENT
State of South Carolina, )
)
Respondent. )
)

The Respon;ient, making its Return to the application for post-conviction relief filed May

1, 2013, would respectfully show this Court:
L

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Cherokee County Clerk of Court. The Applicant was
true billed indicted at the May 2012 term of the Cherokee County Grand Jury for Kidnapping
(2012-GS-11-0226). Additionally, Applicant waived presentment to the January 2013 term of
the Cherokee County Grand Jury for Assault with Intent to Commit Criminal Sexual Conduct,
Second Degree (2013-GS-11-0017). Don Thompson, Esquire, represented him. On January 23,
2013, Applicant pled guilty without negotiations or recommendations. The Honorable J.
Derham Cole sentenced Applicant to twenty-five years imprisonment for Kidnapping and twenty
years imprisonment for Assault with Intent to Commit Criminal Sexual Conduct Second Degree;
with all sentences running concurrent. No direct appeal was filed.

‘Attached herewith and incorporated herein by reference are the records of the Cherokee

County Clerk of Court regarding the subject convictions, records from the South Carolina

1 of 4
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Department of Corrections, and the guilty plea transcript. The Respondent reserves the right to
amend this Return upon receipt of any relevant materials.
IL.
In his current application, Applicant alleges that he is being held in custody unlawfully
for the following reasons :
1. Ineffective Assistance of Counsel.
a. “The Applicant reserves the right to amend the
Applications grounds at a later date or at the evidentiary
hearing prior to any ruling of the lower court and does

request a 59(e) motion granted as to each stated ground
if he is denied relief at the hearing.”

Any claims not specifically enumerated in the post-conviction application or amendments will be
opposed by the State at an evidentiary hearing, and the State will seek summary dismissal of
vague or general claims at an evidentiary heariﬁg. S.C. Code §17-27-50. All amendments should
be made well in advance of an evidentiary hearing by counsel of record. Rule 11, SCRCP.

II1.

In a post-conviction relief action, the Applicant bears the burden of proving the
allegations in his application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the Applicant must
prove that "counsel's conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a just result." Strickland v. Washington,

466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

20f4



professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this
presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was
deficient.  Under this prong, the court measures an attorney=s pérfonnance by its
"reasonableness under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing
Strickland. Second, counsel's deficient performance must have prejudiced the Applicant such
that "there is a reasonable probability that, but for counsel's unprofessional errors, the result of
the proceeding would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that the record does not conclusively refute. Accordingly, the Respondent
requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264,
305 S.E.2d 247 (1983).

IV.

In his application, Applicant alleges that he is being held in custody unlawfully based on
“ineffective assistance of counsel.” However, Applicant has wholly failed to set forth any “facts
which support each ground” or to explain with any specificity whatsoever, the actual
scenarios/facts upon which these supposed claims are based. The Uniform Post-Conviction
Procedure Act requires the Applicant to "specifically set forth the grounds upon which the
application is based." S.C. Code Ann. § 17-27-50 (1985) (emphasis added).

The Respondent submits that it would be unfair to wait until the day of the hearing to

finalize the specificity of plea counsel’s supposed errors. The Respondent and plea counsel are
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entitled to adequately prepare for the hearing; 1o withhold the specific grounds and amend only
on the day of thé hearing prejudices the Respondent and plea counsel. The Respondent
respectfully submits that it is incumbent on the Applicant to amend the application and provide
specifics so that adequate preparation is possible. The Respondent reserves the right to request
that any amiendments withheld until the last-minute be stricken.because of undue prejudice to'the
Respondent..Rule 15(a), SCRCP.
'
Each and every allegation contained within the application not hereinbefore either
expressly admitted, qualified or explained is-hereby denied.
V1.
WHEREFORE, having made its Return, the State requests that an e,;vi'demiary hearing be
‘held.
Respéctiully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN .
Senior Assistant Deputy Attorney General

DANIEL GOURLEY
Assistant Attorney General

Office of the Attorney General
P.O.Box 11549 .
Columbia, SC 29211

[z I7 204 Telephone: (803)734-3737



45

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHEROKEE ) SEVENTH JUDICIAL CIRCUIT
Kenneth Hilton, ) 2013-CP-11-0302
) .
Applicant, §
. y  CERTIFICATE OF SERVICE BY MAIL
' )

State of South Carolina, %

Respondent. %
1. I am an employce of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the Stare of South Carolina and that this 1s

a proper circumstance of service by mail.

3. I have this day served a copy of the Respondent’s Return in the above-captioned matter on

the following person(s) by depositing same in the United States mail, postage prepaid:

1.cah B. Moody, Esquire

Law Office of Leah B. Moody, LLC
P.O. Box 1015

Rock Hill, SC 29730

dndles %mﬂfm)

Anne A. Mueller
Legal Assistant for x.hc Respondent

DATED this 17" day of March, 2014
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1 | STATE OF SOUTH CAROLINA )
) COURT OF COMMON PLEAS NONJURY
2 | COUNTY OF CHEROKEE )
3
4 | KENNETH L. HILTON, g TRANSCRIPT
5 APPLICANT, % OF
6 VS. % RECORD
7 | STATE OF SOUTH CAROLINA, % 2013-cp-11-302
8 RESPONDENT. )
9
10 march 27th, 2015 _
Spartanburg, South Carolina
11
12
13 |BEFORE:
14 THE HONORABLE ROGER L. COUCH, Judge.
15
APPEARANCES:
16
KENNETH L. HILTON
17 Pro Se
18
19 SUZANNE H. WHITE
Assistant Attorney General
20 Attorney for the Respondent
21
22 PAMELA E. GREEN
Circuit Court Reporter.
23 Seventh Judicial Circuit
24
25
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PROCEEDINGS

THE COURT: A1l right. we're on the record-in the case
of the, the -- of Kenneth Hill, I believe, versus the state
of South carolina. It's a petition for post-conviction
relief that was filed by Mr. Hilton. Mr. Hilton is present.
The State is also present represented by Mr. -- Ms. white.

Mr. Hilton, if you would, please stand and, to the best
of your ability, raise your right-hand.

Your right-hand. There you go.

(WHEREUPON, the Applicant was placed under oath at this
time.) '

THE COURT: A1l right. You can put the -- your hand
down, Mr. Hilton. You can be seated too.

Let me just ask you a couple of guestions.

According to the records that are before me, it appears
that you are representing yourself in this matter.

Is that true?

MR. HILTON: Yes.

THE COURT: And is that how you wish to proceed today?

MR. HILTON: Yes.

THE COURT: And are you aware or have you been made
aware that, should you wish to have an attorney, an attorney
could be appointed for you in this matter?

MR. HILTON: I do not need an attorney, sir.
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THE COURT: Okay.

MR. HILTON: I chose to be pro se.

THE COURT: I understand that. I just want to be --
put on the record that that's still how you---

MR. HILTON: Yes, sir.

THE COURT: ---wish to proceed.

MR. HILTON: Thank you, sir.

THE COURT: Now, Mr. Hilton, there's a couple of things
I'm required to go over with. you about this. So---

MR. HILTON: Yes, sir.

THE COURT:. ---be patient with me and let me get
through these things. '

MR. HILTON: Yes, sir.

THE COURT: Mr. Hilton, the -- I want to be sure that
you're aware of the kinds of things that an attorney might
do to be of service to you in this matter.

MR. HILTON: Right.

THE COURT: Are you aware of those things?

MR. HILTON: Yes, I am.

THE COURT: Do I need to go over those with you at this
time?

MR. HILTON: No, sir.

THE COURT: Mr. Hilton, how far did you go with your
education?

MR. HILTON: About the eleventh grade.
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THE COURT: Okay. And are you married?

MR. HILTON: My wife is passed away.

THE COURT: I'm sorry to hear that.

Do you have children?

MR. HILTON: No, I do not.

THE COURT: Now, before you were incarcerated, were you
employed somewhere?

MR. HILTON: I was working at Hucks Piggyback Trucking
service and I worked for them for 14 years.

THE COURT: okay. So you were self-employed and able
to support yourself?

MR. HILTON: Not self-employed. I worked for the
company.

THE COURT: You were employed yourself and---

MR. HILTON: Right.

THE COURT: ---you were able to take care of yourself?

MR. HILTON: Yes, sir.

THE COURT: Did you handle your own business affairs at
that time?

MR. HILTON: Yes, I did.

THE COURT: Now, do you suffer from any mental,
physical, or nervous conditions today that would affect your
ability to reason or to make good decisions?

MR. HILTON: No, sir.

THE COURT: Have you taken or used any drugs,
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medications, or other substances that would have that
effect?

MR. HILTON: No, sir.

THE COURT: So, Mr. Hilton, do you know what you're
doing?

'MR. HILTON: Yes, I do.

THE COURT: Are you able to proceed in this matter
today?

MR. HILTON: I am indeed, sir.

THE COURT: And do you understand what this hearing is
about?

MR. HILTON: Yes, I do, sir.

THE COURT: Al1 right. I'11 .make a finding that Mmr.
Hilton is in a position to represent himself in this matter.

Mr. Hilton, if you change your mind about that, at

anytime during this proceeding, I'm going to ask that you

inform me immediately so that we can discuss that.

MR. HILTON: Right.

THE COURT: You understand that?

MR. HILTON: Yes, sir.

THE COURT: All right. Now, I'm gonna ask the State,
at this time, to go over the status of your case, Mr.
Hilton, with me. I want you to listen to what Ms. white
tells me because, when finished -- she's finished, finishes

that, I'm gonna check to see if you agree with that's where
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we are.

MR. HILTON: Okay.

THE COURT: A1l right. Mma'am, if you would, go over
the status of the case with me. ’

MS. WHITE: Thank you, Your Honor.

It's the case of Kenneth Hilton versus the State. 1It's
case Number 2013-cP-11-0302. Mr. Hilton filed this
application May 15T, 2013. He was true bill indicted in May
2012 for kidnapping and then waived presentment in January
of 2013 for an assault with an intent to commit criminal
sexual conduct second degree. He was represented by Mr. Don
Thompson, and, on January 23" he pled guilty to both
charges without recommendations or negotiations. He was
sentenced by Judge Cole to 25 years of prison for kidnapping
and 20 years for assault with intent to commit criminal
sexual conduct second degree. The sentences were set to run
concurrent. No direct appeal was filed.

He filed this application alleging ineffective
assistance of counsel, and, Your Honor, there are several
documents I believe in your packet. Mr. Hilton filed some
documents while represented originally by appointed counsel.

But then we have included, I believe, ones that he has filed

once he was -- once counsel was relieved.
we had had a hearing in April of 2014 at which time he
relieved -- requested that appointed counsel be relieved and
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so, at that point, we've proceeded with him pro se.

THE COURT: A1l right. Now; you indicated -- were
these guilty pleas?

MS. WHITE: Yes, Your Honor.

THE COURT: okay;‘ A1l right. Now, Mr. Hilton, did you
hear what Ms. wWhite told me about the status of your case?

MR. HILTON: Yes.

THE COURT: DO you agree with thét being true?

MR. HILTON: I was asked by mr. Thompson to plead
guilty. |

THE COURT: well, I -- we'll get into the facts of that
in just a minute. I just want to know is she told me the
status of the case correctly---

MR. HILTON: Yes,.

THE COURT: ---that you have filed for PCR?

MR. HILTON: Yes, I have.

THE COURT: That you dismissed your prior counsel?

MR. HILTON: Right. |

THE COURT: So did -- all the things she told me about
where we are in the case---

MR. HILTON: Yes.

THE COQRT: ---1is that true?

MR. HILTON: Yes.

THE COURT: 1Is there anything you'd 1like to add to

that?
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MR. HILTON: Can I -- because of -- I'm trying to
challenge the Court's jurisdiction to accept those guilty
pleas.

THE COURT: Well, you have the right to, to challenge
the Court's jurisdiction in a PCR. You -- so you have the
right to raise that issue.

I assume -- are you prepared for that issue?

MS. WHITE: Yes, Your Honor.

THE COURT: That's something you're aware of?

okay.

MS. WHITE: Yes, it is, Your Honor.

THE COURT: A1l right. Anything else you want me to be
aware of?

MR. HILTON: Could, could I read what I have on the
record?

THE COURT: Wwell, what I'm going to do is if, if --
once we have agreed that the status is right, I'm gonna ask
that you come forward and testify on your behalf. So, yeah,
you can then put whatever you'd like to put in the record.

MR. HILTON: 1I'd like to record this on the record.

THE COURT: well, I don't know what that is, but
we'll--- |

MR. HILTON: This is my claims and issues.

THE COURT: Okay. That's fine.

A1l right. Now, are you ready to proceed?

10
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Kenneth Hilton - Direct examination
by Mr. Hilton

MR. HILTON: Yes, sir.

THE COURT: A1l right. You have been placed under oath
before the Court.

Do you acknowledge that you're under oath now?

MR. HILTON: Yes, sir.

THE COURT: come forward if you would. Bring your
paperwork with you. Come to the witness stand over here to
my left.

(Mr. Hilton complies.)

THE COURT: Be seated in the witness stand, Mr. Hilton.
You can put your paperwork in front up here. Thank you,
sir.

KENNETH HILTON, having been previously
sworn, testified as follows:

THE COURT: AlT1 right. Mr. Hilton, you've acknowledged
you're under oath. You may proceed. Present your case.

DIRECT EXAMINATION

BY MR. HTILTON:

THE WITNESS: I am challenging Trial Court's
jurisdiction to accept, convict, and sentence me upon two
guilty pleas that were void, invalidated multiple times
throughout the judicial proceedings creating structural
errors having nothing to do with guilt or innocence. I am
not seeking another plea hearing. The violations go beyond

the plea process to the conviction and sentencing.

11
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Kenneth Hilton - Direct examination
by Mr. Hilton

Ssouth carolina Rule Civil Procedure Rule 71.1(e)

‘| mandates the burden is on the Applicant, myself, to

establish my entitlement to the relief I seek by
preponderance of evidence. South Carolina Code Anna (sic)
17-27-80, South carolina Rule, Civil Procedural Rule 52(a)
cite all claims shall be properly raised at PCR hearing.

McCray versus State of South carolina, 305 S.C. 329, 408

S.E. 2d District 241, (1991), McCullough versus State, 464

S.E. 2d District 304 south Carolina (1991).

For the record, South Carolina State Attorney General
is named Respondents in this action. 1It's failed -- filed
no responsive defense pleading. Therefore, {n default,
Ssouth carolina Rule Civil pProcedure Rule 55(e). See Buford

versus Trax, 563 S.E. 2d District 660 South Carolina. This

case (2002).

In addition to default status, the failure to file a
responsive defense pleading waives the right to appeal any
judgment PCR ordered issued in this action. South Carolina
Rule Civil Procedural Rule 12(b) and 8(b) cite every defense
shall be stated in a responsive pleading. South Carolina
Rule Civil Procedure Rule 55(e) provides, in relevant part,
no default judgment shall be entered against the State of
south carolina or an agency thereof or an official of said
agency unless Applicant established their claims to the

relief by evidence satisfactory to the Court. Therefore,

12
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Kenneth ﬂi1ton - Direct examination
by Mr. Hilton

Applicant is actually entitled to relief under default,
South carolina Rule Civil Procedure Rule 55(e).

Also, the State has the burden to establish that the
Court had subject matter jurisdiction citing State versus
E11lis, 307 s.C. 477, Southeast Second District 816, (2000).
Correction, sir, this case is (1992). |

Respectfully, my claims have a five page uncontested
sworn affidavit filed in this Honorable Court September the
18th, 2014, 1in support of c1aim~that issue in this action
adopted and incorporated by reference hereof. The affidavit
has four statements and 17 paragraphs, summation, but
official appendixes A-1 through C-1, and prayer for relief.

Wherefore, with the Court's permission, I would 1ike to
cite my claim and findings of fact on the record. I have a
speech impairment. So, for my convenience, I have copied --
I have all my claims written and numbered and, for the
Court's convenience, I have copies of the relevant trial
transcript for the Court and the Respondents.

Also, South carolina PCR Uniform Act provides fof a
hearing inquiry on issues of 1neffect1ye assistance of
counseT. I have prepared inquiry with yes and no questions
in support of my claims should counsel wish to submit to the
judicial inquiry of proceedings. However, I would 1ike to
put my claims on the record first.

Uncontested jurisdictional claims. This is my add in

13
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Kenneth Hilton - Direct examination
by Mr. Hilton

(sic) filed uly 9th, 2014, without objection. The add in
(sic) incorporated all Applicant's claims and makes specific
findings of facts and conclusions of Taw to each claim cited
herein all in support of the primary claim. Trial Court
lacked subject matter jurisdiction to accept Applicant's
guilty plea and convict him upon guilty pleas that were
void.

Trial Court's first structural defects withholding
factual evidence and failed to order a mental evaluation.
paragraphs 1. Solicitors failed to follow state mandatory
rules and South carolina laws for criminal guilty pleas
violated Applicant's constitutional due process rights to
receive a fair, impartial, and constitutional plea hearing
process. Factual evidence submitted after inquiry with
almost over.

Paragraph 2. Solicitor's unprofessional errors
invalidated Applicant's guilty plea and created a
jurisdictional structural defect by withholding factual
evidence of the Applicant's psychological, mental history
from the Trial Judge misleading the judge into believing
Applicant's case was ready for trial. withholding factual
evidence is a serious offense.

Paragraph 3. Furthermore, assistant solicitor had
Applicant's official records. Thus knew Applicant had a

history of mental illness dating back into his childhood.

14
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Kenneth Hilton - Direct examination
by Mr. Hilton

Therefore, before announcing that Hilton is pleading guilty
to indictment, prosecutor had a year to obtain the
psychological mental evaluation to determine if Applicant
was competent enough to make the guilty plea alleged by the
Assistant Solicitor. Transcript Page Number 4, Lines 12 and
14. see south carolina Constitution 17-24-20(a) (1976).
solicitor had a duty to order evaluation. Appendix C-1.

Paragraph four. Although assistant solicitor stated
Hilton is pleading guilty to two indictments, the Court only
produced one written indictment waiver which was the sexual
conduct offense. Transcript Page Number 9.

THE COURT: Just one second, sir.

MS. WHITE: Yeabh.

Your Honor, Mr. Hilton has filed numerous documents and
I was going through to make sure that Your Honor had copies
of what -- I was trying to figure out exactly what he was
reading from.

THE COURT: Uh-huh. (Affirmative).

' MS. WHITE: I know that you have documents that were

filed March 315%, April, I believe, 7th, and april 14th,
and then September sth, So, in going through our file, it
appears I've found a document that we perhaps need -- that
it appears Mr. Hilton is reading from that you---

THE - COURT: Uh-huh. (Affirmative).~

MS. WHITE: ---will need that we can maybe make a copy

15
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Kenneth Hilton - Direct examination
by Mr. Hilton

of, but---

THE WITNESS: 1I've got relevant trial transcript, sir,
in my paperwork over there if you would allow me to give it
to you. I would be happy to do so.

THE COURT: I have the trial transcript.

THE WITNESS: oOkay.

MS. WHITE: I'11 bring this up, if I may, Your Honor?

THE COURT: I think I've got a copy---

MS. WHITE: Do you?

THE COURT: ---of everything here.

which one do you think he's reading from?

MS. WHITE: well, it looked -- it sounds like he's
reading from one that's dated I've got May 19th, 2014, and
I'm trying to make sure that that one is put together
with---

THE COURT: You can approach the witness and Took at
the document if you'd like.

MS. WHITE: Okay.

(Pause.)

MS. WHITE: Is this what you're reading from?

That doesn't look exactly the same.

THE WITNESS: No.

MS. WHITE: A1l right.

THE WITNESS: But I can give you the relevant trial

transcript if you'd 1ike it. I have copies for the Court

16
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Kenneth Hilton - Direct examination
by Mr. Hilton

and the Respondent. I have no problem, sir. I do have
them.

THE COURT: I'm looking at the trial transcript right
now.

THE WITNESS: Thank you, sir.

THE COURT: Yes, sir.

MS. WHITE: And, Your Honor, that's -- I'm, I'm sorry
for interrupting.

THE COURT: Has he---

MS. WHITE: I've got several documents that are -- that

appears to be copies and kind of some repetitivé. So I'm

having a hard time figuring out exactly where we are. But,

I,.I believe the gist of them is in the documents that we
have.

THE COURT: oOkay. well, I'm gonna let -- how much
Tonger do you have to read, sir?

THE WITNESS: Just the rest of this right here.

THE COURT: Let's just let him finish.

MS. WHITE: ‘Okay.

THE COURT: Go ahead.

THE WITNESS: Transcript Page 9, Lines 11 and 12. Plea
invalidated by no mental competency evaluation. Judge
stated on the record I have on this 1ndicfment this 1s.one.

Paragraph 5. Assistant solicitor---

THE COURT: Just one second.

17
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Kenneth Hilton - Direct examination
by Mr. Hilton

You quoted page what now?

I'm looking at the transcript. Page 9 you said.

THE WITNESS: Uh-huh. (Affirmative).

THE COURT: Line what?

THE WITNESS: 12 through -- 12 -- I mean 11 through 12.

THE COURT: 11 through 12. 11 starts but I have, on
this indictment---

THE WITNESS: On this indictment.

THE COURT: ---what appears to be your initials
indicating that you wanted to waive presentment to the Grand
jury.

Is that the question you're referring to?

THE WITNESS: There was not two indictments. There was
only one -indictment there.

THE COURT: He's only, he's only going over one
indictment with you. Criminal sexual conduct.

THE WITNESS: -Uh-huh. (Affirmative).

THE COURT: oOkay. I'm gonna -- I see what you're
talking about.

Go ahead.

THE WITNESS: Yeah, judge stated on the record I have
on this indictment.

THE COURT: Uh-huh. (Affirmative).

THE WITNESS: Paragraph Number 5. Assistant solicitor

failed to demonstrate on record the Applicant's pleas were

18
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Kenneth Hilton - Direct examination
by Mr. Hilton

submitted in compliance with Miranda warning proceeding
383---

THE COURT: In compliance with what?

THE WITNESS: Proceedings.

THE COURT: No, no, no. Back up there.

THE WITNESS: Miranda warnings.

THE COURT: Miranda warnings.

THE WITNESS: Proceedings 383---

THE COURT: Okay. Go ahead, sir. )

THE WITNESS: ---U.S. at 467 or thaf he had been
determined by a mental physician to be competent enough to
make the guilty plea and stand trial for his offenses.

Paragraph 6. Trial records are silent as to how the
court and solicitor determined Applicant was competent
enough to make a voluntary knowing guilty plea to two
indictments as alleged by the assistant solicitor.

Paragraph 7. 1It's understandable a Trial Judge has no
choice but to depend on solicitor's judgment that'the
accused is ready for trial. However, the judge erred in
accepting the assistant solicitor's erroneous assumption.
The Honorable Court Tlacked jurisdiction to assume Applicant
was competent enough to make knowing, voluntary, independent
guilty plea without a mental competency mental evaluation.
South Carolina Constitution Article 5 Section 21. Primary

purpose of judicial hearing is to determine if the accused

19
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Kenneth Hi1ton - Direct examination
by Mr. Hilton

is competent enough to stand trial for the charges faced

with. See State versus Jones (1985). 285 S.C. 286, 330

S.E.2d District 286.

paragraph 8. A prosecutor's primary duty is to prepare
the accused for trial and ensure the guilty shall not escape
punishment or innocent suffer in United States versus Agurs,

427 v.s. 97, 96 s.Ct. 2392, 49 L. Ed.2d 342, (1976).

paragraph 9. Applicant's conviction must be set aside,
void proceeded to the Court's Tlack of jurisdiction to accept
the Applicant's guilty plea. Anderson versus Anderson, 299

s.c. 110, 115 382 S.E. 2d District 897, 900, (1989). The

court held we think it's elementary with no need for
citation of authority that the acts of the Court with
respects to a matter which it has no jurisdiction are void.
Accord Lillard versus Searson, 170 S.C. 304, Southeast,
Southeast Second 499, (1933).

paragraph 10. Both assistant solicitor and trial

counsel withheld factual evidence of the Applicant's

psychological and mental, mental illness history from the

Trial Judge. As a result of assistant solicitor and trial

counsel's unprofessional act and omissions to withhold

evidence of the Applicant's psychological mental history

from the Trial Judge, intentional or not, 1is irrelevant.
The errors violated due process, invalidated

Applicant's guilty plea and deprived the Honorable Court of

20
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Kenneth Hilton - Direct examination
by Mr. Hilton

jurisdiction to accept the Applicant's guilty plea because
the Court should have stopped the proceedings and ordered a
mental competency evaluation upon being advised of
Applicant's history of psychological and mental illness that
continue throughout his childhood. Transcript Page 20,
Lines 8 through 23, Transcript Page 26, Lines 17 through 22.
Sée Pate versus Roberson, 383 u.s. 375. 385-86, 1966.

Competency hearing was required in light of defendant's

history of irrational behavior. U.S. versus Jones, 95 F.3d

274. 277, Sixth Circuit, (2007). Due process violated by
Court's failure to order a competent hearing because Court
ruled defendant competent without a mental evaluation. See
Transcript Page 6, 20, and 26, irrational behavior.

Paragraph 11. Assistant solicitor and trial counsel
withheld factual evidence créated a structural defect,
invalidated the gu11ty plea. Then the Court's failure to
order an evaluation deprived the Court of jurisdiction to
accept the Applicant's guilty plea.

paragraph 12. Applicant's conviction must be void.

See Anderson versus Anderson, 299 S.C. 111, 115 382.
Southeast Second district 897, 900, (1989).. The cCourt held
we think it's elementary, with no need for citation of
authority, that the acts of the Court with respects to a
matter which it has no jurisdiction are void.

THE COURT: You already read that to me. Sir, you've

21
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Kenneth Hilton - Direct examination
by Mr. Hilton

already read that to me.

Are you going back over things?

THE WITNESS: No, this is still a part of my, my, my
process here.

13. Assistant solicitor---

THE COURT: Just one second. Don't read the same stuff
to me. That quote I've heard before.

THE WITNESS: But it's -- yes, sir, it's --.

THE COURT: Let's move on to something else.

THE WITNESS: 13. Assistant solicitor's actions
constitute prosecutor misconduct. Counsel's defective
performance constituted ineffective trial counsel in
violation of the Sixth and Fourteenth Amendment. USC
constitution Article 1, Section 3 created a jurisdictional
structural defect. Strickland id, 466 U.S. at 694, 104
S.Ct. at 2068. (1984). |

14. Trial counsel Tlike the assistant solicitor had
Applicant's North Carolina and South Carolina state SLED
official records and record provided counsel was acting as
if plea negotiate with the assistant solicitor and counsel
was ineffective as both counsel and plea negotiator.

At 15. At one point Applicant shows serious mental,
psychological, irrational behavior loosing (sic) control to
lack the ability to respond to the Judge's questioning.

Transcript Page Number 6, Lines 2 through 15. The trial --

22
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Kenneth Hilton - Direct examination
by Mr. Hilton

the Court repeatedly asked Applicant if had a defense for
his actions. Then appeared to get upset with Applicant's
irrational behavior. Counsel still withheld Applicant's

mental history.

paragraph 16. Then the Court asked counsel if he could
answer the judge. Trial counsel told the Court, in relevant
part, I was explaining to him, judge, that we really have no
defense. Transcript Page Numbér 6, Lines 15 through 18.

The Court should have stopped the proceedings and ordered
Applicant to submit to the Department of Mental Health for a
psychological evaluation. South Carolina Section
44-23-410(1) or, two, South Carolina Code of Laws, (1976),
Section 17-24-28 Code of Laws, (1976). cCounsel should have
motioned the Court for the Court, instead of withholding
Applicant's condition from the Honorable Judge. Counsel
knew Applicant needed mental treatment.

17. Counsel's Tack of representation to provide a
legal defense forced Applicant to plead guilty violated due
process, shifted the burden to Applicant to provide an
excuse and a defense for his offenses. Counsel repeatedly
told Applicant, during jail visits, we don't have a defense
for your actions. See Transcript Page Number 6, Lines 15
through 18.

THE COURT: How much more are you planning on reading?

THE WITNESS: I got 28 1issues, sir.

23
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Kenneth Hilton - Direct examination
by Mr. Hilton

THE COURT: ©Oh, I don't doubt you have 28 issues.
That's not, that's not what I asked you.

How much -- if there's a written document that you'd
Tike to submit to the Court, I'11l let the State look at it
and I can have it made a part of the record and I can read
it. You don't have to read it to me.

Sso my question is, if that's a written document that
you'd 1ike to have the Court consider, why don't I let the
State take a look at it, if they don't object to it, then I
can have it made a part of the record and then I'11 be happy
to read it.

THE WITNESS: Um. When it comes to the PCR hearing,
aren't T allowed to be -- I mean, as pro se, aren't I
allowed to have a full meaningful---

THE COURT: oh, absolutely. But there's, there's no
need for you to read that to me when I can read it myself.

Is there anything wrong with me reéding it?

THE WITNESS: No, sir.

THE COURT: That's the point I'm trying to make.

THE WITNESS: Yes, sir.

THE COURT: So do you want the State to take a Took at
it and see you -- if there's any objection to us making that
a part of the record?

It goes into the record just like you reading it into

the record.

24
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Kenneth Hi1ton - Direct examination
by Mr. Hilton

THE WITNESS: Yes, sir. That's fine, sir.

THE COURT: A1ﬁ right. You want to step up and take a
Took at the document he's reading from. Because it's -- it
lTooks 1ike he's probably got 45 pages or so, there.

MS. WHITE: oOkay.

THE COURT: Some of it is repetitive.

MS. WHITE: The State has no objection, Your Honor, to
any of that because I believe the majority of it probably is
in the record based on what---

THE COURT: A1l right. well, hand it down to the, to
the court reporter---

MS. WHITE: oOkay.

THE COURT: ---and let's have it marked then as an
Applicant's Exhibit.

(WHEREUPON, the documents were marked as Applicant's
Exhibit No. 1 and received into evidence at this time.)

THE COURT: And now if you'll pass that back to Mr.
Hilton.

'_ Mr. Hilton, rather than reading all the citations -- I
don't have any problem with you going over your issues you
would Tike for me to consider. Tell me about them. But as
far as reading that document to me, since it's in written
form, I'11 be happy to read it and we'll save a little time.
THE WITNESS: Uh-huh. (Affirmative).
THE COURT: I can actually pay attention better if I
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by Mr. Hilton

read if than if you read it to me.

THE WITNESS: Would you like to read it, sir?

THE COURT: I'm going to. Not right now. I want you
to tell me what your issues are and you can go through that
document and pick out your issues.

THE WITNESS: Uh-huh. (Affirmative).

THE COURT: But let's go -- let's find out what the
issue -- let's get down to what the issue are so that I know
what I'm looking for.

THE WITNESS: Uh-huh. (Affirmative).

THE COURT: And I think I've gotten to the point where
you think that the Court did not have jurisdiction because
the prosecutor and your attorney withheld evidence
concerning your psychological condition, and that you
believed that deprives the court of jurisdiction. I think
that's one of the things you have raised a couple of times
already.

THE WITNESS: Uh-huh. (Affirmative).

THE COURT: So I understand that issue.

THE WITNESS: Uh-huh. (Affirmative).

Counsel's Tlack of representation to provide a legal
defense forced Applicant to plead guilty.

THE COURT: A1l right. Anything you'd like to say
about that?

THE WITNESS: They shifted the burden to me to provide
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an excuse and a defense for my offenses. Counsel repeatedly
told Applicant, during jail visits, we don't have a defense
for your actions. See the Transcript Pages 6 and 15 through
the 18. Trial counsel told the Court, in relevant part, I
was explaining to you, judge, that we were really have no
defense that I see. Then, again, at Transcript Page 23,
Lines 21 through 23. _

Counsel second statement to the Court, in relevant
part, there is no defense to what happened.

18. Trial counsel two unprofessional confessions to

| the Trial Judge that he had no legal defense to submit for

Applicant's offenses forced Applicant to plead guilty.
Counsel's errors violated due process. -Denied Applicant of
his Constitutional right to effective legal representation
under the Sixteenth and Fourteenth Amendmeht. South
Carolina Constitution Article 1 Section 3. Strickland id.
466 at 694. 104 s.ct. at 2068, (1984). Such errors removed
any presumption of entitlement of competency under the
Strickland Two-Prong Test.

Counsel's substance of representation was nonexistent.
No defense. No motions. No objections. we have a factual
evidence of my mental history from the Trial Judge until the
proceedings was over. That's on Transcript Page 20, Lines
8.

THE COURT: Are you reading it to me again?
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THE WITNESS: I'm, I'm just letting you know what, what
my issue is.

THE COURT: oOkay. You, you explained that you think
your attorney, because he told the judge there was no
defense to what you had done, that he forced you to plead
guilty. |

THE WITNESS: (Witness nods affirmatively.)

THE COURT: A1l right. Let's move on to the next
issue.

THE WITNESS: Being advised by both the assistant
solicitor and the trial counsel of the Applicant’'s mental
history, counsel's errors violated due process and
undermined the plea hearing proceedings invalidated
Applicant's guilty plea. Court's failure to order a mental
competency evaluation creatéd a---

THE COURT: A1l right. Mr. Hilton, is it your position
that, at some point in time, the Court was informed that you
had mental issues?

THE WITNESS: Yeah.

THE COURT: That's 1in the transcript?

THE WITNESS: Wwell, it was in my paperwork, yes.

THE COURT: No, sir, I'm talking about in the
transcript, what was given to the Court that day. I'm
Jooking at the transcript. I just about finished reading

it. I didn't see anything in there about that.
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THE WITNESS: 1It's in there.

THE COURT: A1l right. Tell me where.

where is it in there that the Court was made aware that
you had mental issues?

of course, this morning you're telling me---

THE WITNESS: 20 and 26.

THE COURT: On Page 267

THE WITNESS: Twenty and six is where it is, sir.

THE COURT: Al1l right. Let me go there. I'm on Page
26 now. '

(Pause.)

THE COURT: I dbn't see anything about your mental
issue. I see there was a DNA test. They found your saliva
on the lady's bra.

THE WITNESS: Uh-huh. (Affirmative).

fHE COURT: I don't see anything about your mental
condition in there.

Is that the .only citation you have where the Court was
informed that there was a mental issue and an evaluation---

MR. HILTON: The solicitor---

THE COURT: ---should of been done?

THE WITNESS: ---knew too.

THE COURT: Sir?

THE WITNESS: The solicitor knew too.

THE COURT: 1I'm asking when the Court was informed.
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Kenneth Hilton - Direct examination
by Mr. Hilton

You said the Court should of ordered that. I'm trying to
find in the transcript where that was ever brought up in
your -- what I have read is that the judge asked you
numerous questions and you answered them all appropriately.

THE WITNESS: oh.

THE COURT: It appears that you knew exactly what the
questions were and knew how to answer them.

THE WITNESS: I didn't understand what he was talking
about. ‘

THE COURT: You did -- you never told him that?

THE WITNESS: I didn't tell him. Mr. Thompson told me
not to tell him. He said if you tell him that you -- you
know---

THE COURT: It does appear that you answered the
questions appropriately.

Go ahead. Wwhat's the other -- next issue?

THE WITNESS: Counsel failed to bring the kidnapping
indictment for my signature of a waiver. Therefore, the
kidnapping indictment nor the sentencing form were not
signed by, by me. Counsel's failure to obtain my signature
of a waiver on the kidnapping indictment for the Court
created'a structural defect that deprived the Court of
subject matter jurisdiction to accept my guilty plea.

THE COURT: Sir, I'm looking at your kidnapping

indictment. This is the one that's been supplied to me.
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case Number 2012-GS-11-226.

Is that what you're talking about?

(Pause.)

THE COURT: You see down here where it says
kidnapped---

THE WITNESS: Uh-huh. (Affirmative).

THE COURT: =---where my finger is?

THE WITNESS: Uh-huh. (Affirmative).

THE COURT: That indictment appears to have been true
billed by the Grand Jury right here.

THE WITNESS: Uh-huh. (Affirmative).

THE COURT: So there wouldn't have been any need for a
waiver to the Grand Jury presentment on that indictment
since it went to the Grand Jury it appears if I'm looking at
the right one.

Am I looking at the right one?

MS. WHITE: Your Honor, he .waived presentment and
initialed that on the assault too---

THE COURT: Yes, I know that.

MS. WHITE: ---with intent to -- right.

THE COURT: oOn the other charge, but on this one---

MS. WHITE: on the kidnapping it was true billed.

THE COURT: It was true billed by the Grand Jury?

MS. WHITE: Yes, sir.

THE COURT: Okay.
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Kenneth Hi]ton - Direct examination
by Mr. Hilton

A1l right. Let's go to the next issue.

THE WITNESS: Is my signature on that?

THE COURT: Wwhen the Grand Jury indicts a case, they
don't ask you to sign it. The Grand Jury signs it. If is
signed by the foreperson of the Grand Jury.

THE WITNESS: Wwell --. .

THE COURT: So, ho, you did not sign it --

THE WITNESS: Okay.

THE COURT: -- to answer your question.

THE WITNESS: A11 right. oOkay. Both knowing or should
have known that South carolina Constitution provides, 1in
relevant part, a written waiver is mandatory. before a Trial
Judge can accept a guilty plea. 17-23-130 and 140.

THE COURT: Written waiver of Grand Jury presentment?

Is that what you're referrfng to? '

THE WITNESS: I'm -- that a Trial Judge must have -- it
must, it must be signed by me.

THE COURT: Okay, sir. I understand that issue.

Let's go to the next one.

THE WITNESS: Solicitor Leskanic and trial counsel,
Mr. Tom (sic) Thompson, Public Defender of Cherokee County,
withheld factual evidence of, withheld factual evidence,

material evidence, from the Trial Judge until the inquiry

was almost over. That was 20 and 26. The punishment stage

was ready to start. Solicitor and counsel officials are
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by Mr. Hilton

sworn to honesty and both had custody of all my North
carolina state mental history files. Therefore, both knew
my mental history dating back throughout my childhood.

THE COURT: Yes, sir, I've already told you that I'm
aware that you're alleging that the attorneys withheld
information from'the Court about your mental history. 1I've,
I've heard you make that allegation several times.

THE WITNESS: Uh-huh. (Affirmative).

THE COURT: So, I'm aware---

THE WITNESS: Both of them---

THE COURT: ---of that issue.

THE WITNESS: oOkay. Both knew and failed to inform the
Trial Judge that I had not had a mental evaluation.

THE COURT: All right.

THE WITNESS: Both assistant solicitor and counsel knew
or -- that I had not signed the guilty plea Grand Jury
waiver to the kidnapping offense. Paragraph 7.

THE COURT: We just went over that one now.

" THE WITNESS: Yes, sir.

THE COURT: I understand that, that issue and I'm
Tooking at that indictment, and, again, it appears that
indictment was indicted by the Grand Jury. Therefore, a
wéiver was not necessary. So I'm aware of your tdssue. I
know what you're saying, but it was signed by the, the

foreman of the Grand Jury and a true bill was issued on
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Kenneth Hilton - Direct examination
by Mr. Hilton

kidnapping.
So let's move on to the next one.
THE WITNESS: Both failed to inform the Trial Judge

that I had not signed the waiver or the sentencing sheet for

the kidnapping indictment. Thus Paragraph 8 both allowed me

to be sentenced to 25 years on a defective kidnapping
indictment, an error that mandates a dismissal of the
indictment and voids the conviction. This is the sentencing
flaw.

Court had no waiver, I had no jury trial, but I
received 25 years. The Honorable Judge held one indictment
in his hand. Transcript Page Number 9, Lines 9 through 13,
then conceded on record that I only have one indictment with
a written waiver gu11ty.p1ea signature or initial.

THE COURT: Mr. Hilton, again, I want to mention to
you---

THE WITNESS: The Grand Jury indictment is not---

THE COURT: Mr. Hilton?

Listen to me for just a second, Mr. Hilton.

There were two charges. The kidnapping charge had gone
to the Grand Jury. 1I've shown it to you. This is it.

THE WITNESS: Uh-huh. (Affirmative).

THE COURT: There's where the Grand Jury indicted you.
So there is no waiver required on that indictment. The one

that was required was the criminal sexual conduct case.
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THE WITNESS: Uh-huh. (Affirmative).

THE COURT: Because it had not yef gone to the Grand
Jury, and the reason -- and I read that part of the
transcript already where the judge said he had one of the
indictments in his hands that required a waiver. There was
only one that did require a waiver because the kidnapping
had gone to the Grand Jury. So the -- you're right. That's
what the judge said. But that appears to be the proper way
to handle that.

Now, let's move on to your next issue.

THE WITNESS: Upon being advised of my psychological
mental history, the Court's failure to stop the plea hearing
process and order a psychological mental evaluation viclated
due process, invalidated the gui]ty.p1ea, created a
structural -defect depriving the Court of jurisdiction to
accept my guilty plea.

THE COURT: Al1l right. what's the next issue?

THE WITNESS: Intentional or not, it may be assumed to

both assistant solicitor and counsel's technical decision to

‘lwithhold the same factual evidence until they presentation

of the punishment stage resolves the illusion of a solid
record and---

THE COURT: A1l right. Wwhat factual evidence, evidence
are you talking about there--- |

THE WITNESS: For such---
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by Mr. Hilton

THE COURT: ---that the attorneys withheld until the
punishment phase?

THE WITNESS: That he knew I had mental illness. I had
mental illness when I was a child. He knew it. I told him.

THE COURT: So it's the same thing you've told me about
five times now? | |

THE WITNESS: Uh-huh. (Affirmative).

THE COURT: oOkay. Let's go on to something else.
You've already -- I'm clear, I'm clear that you're
alleging that the attorneys did not inform the Court, until
too late you're now saying, that you had a mental issue and

that should deprive the Court of jurisdiction because a
mental exam was not ordered. I understand that's your
issue.

So, unless there's something new, let's move on to --
you said you had 20 some odd issues.

THE WITNESS: Uh-huh. (Affirmative).

THE COURT: So I want to hear them all but I'm hearing
some over and over again.

So what's next?

THE WITNESS: It is clear that the Honorable Trial
Judge relied upon the assistant solicitor---

THE COURT: Speak up so I can hear you.

THE WITNESS: ——-assistant solicitor and Mr. Thompson's

judgment. 1It's also clear, as a joint plea negotiator, the

36




82

W 00 N OO0 U1 Hh W N =

[ I N A S A B S R T T o R o R R e R S N e e
Ui bW N = O W 0 NN OO BT DA W N RO

Kenneth Hi1ton - Direct examination
by Mr. Hilton

assistant solicitor primary goal was to ensure that I was
found guilty and sentenced to the maximum and to die in
prison.. Neither party could of cared less of the unlawful
position their actions put the Honorable Court Judge in to
correct their structural defects.

I was totally incompetent and asked Mr. Thompson two or
three times to get me a mental evaluation. Counsel just
Taughed and said it was too late for that. Counsel rushed
me to Court and forgot to get a written waiver on the
kidnapping indictment and allow the Court to sentence me to
25 years on a defective kidnapping indictment.

THE COURT: Yes, sir, I'll hear the next 1issue.

wWhat is that one?

THE WITNESS: The claim of ineffective assistance of
Trial Counsel states an independent ground for relief.
However, I am not seeking relief of ineffective Trial
Counsel independent, independent ground. I am seeking
relief upon the cumulative of constitutional due process
violations that invalidated and void my guilty plea and upon
the Court's failure to éorrect the errors, the violations
that created structural defects depriving the Trial Court of
subject matter jurisdiction fo accept my guilty plea, which
was, in fact, void.

The assistant solicitor's unconstitutional motive

invalidated, void my guilty plea and her opening
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Kenneth Hilton - Direct examination
by Mr. Hilton

presentation by submitting my guilty plea to the Court
without first ordering a mental competency evaluation to
determihe if I was competent enough to make the plea then
continue with multiple constitutional violations that
undermined the entire plea hearing process resulting in
jurisdictional errors that had nothing to do with the guilt
or innocence. Anderson versus Anderson 299, s.C. 110. 115
382 S.E. 2d District 897, 900, (1989).

Acts of a Court with respects to a matter which it has

no jurisdiction---

THE COURT: Now you're reading the law to me again. I
want you to go over the issues you want me to decide.

THE WITNESS: That is the issues, sir.

THE COURT: No, sir, that's the law that was --
supports your argument to those issues and I'm gonna read
that, but, again, I want to know what the issues are, and
you've just told me an issue. I've heard it.

Go ahead. Let's do another one.

what's the next one?

1'11 read your arguments in support of those issues.
Don't get me wrong. I had that made an exhibit for a
reason. I can read 1it. But I just want you to tell me what
the issues are and I think you've told me several.

Are there anymore?

THE WITNESS: I don't think so, sir.
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by Mr. Hilton

THE COURT: So you think you've covered them?

THE WITNESS: I think so, sir.

THE COURT: A1l right. ‘Anything else you want to
testify to in subport of those 1issues?

THE WITNESS: No, sir.

THE COURT: oOkay. You may cross-examine him.

MS. WHITE: Your Honor, the State has no questions for
the witness.

THE COURT: A1l right. Sir, you may step down. If
you'll Teave that document with the court reporter down
here. She'll see that I get it.

THE WITNESS: oOkay.

THE COURT: See that she gets it. There we go.

okay. All right. wr. Hi]ton,'is there any other
evidence that you would 1like to present in support-of your
application?

MR. HILTON: No, sir.

THE COURT: A1l right. State wish to call any
withesses?

MS. WHITE: Yes, Your Honor.

we'd call pDon Thompson to the stand.

THE COURT:. Sir, come forward to be sworn. And once
here, if you'll place your left-hand on the Bible, raise
your right.

DON THOMPSON, being first duly
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by Ms. white

sworn, testified as follows:

THE COURT: Have a seat please.

A1l right. Mr. Hilton, I want to caution you that Mmr.
Thompson's gonna be testifying. Wwhen the State finishes
asking him questions,-I'11 give you an opportunity to ask
him questions. So you need to be paying attention to what
he says so you'll be in a position to ask those questions.

You understand that, Mr. Hilton?

MR. HILTON: Yes, sir.

THE COURT: Thank you.

Yes, ma'am, you may proceed.

MS. WHITE: Thank you, Your Honor.

DIRECT EXAMINATION

BY MS. WHITE:

Q Mr. Thompson, do you recall representing Mr. Hilton on
these charges?
A I do.
Q And he pled on January 2374 2013.
Do you recall how Tong in advance of the plea you had
represented him?
A I was appointed on February 15%, 2012.
So almost a year?
No, I'm sorry.
Oh.
Yeah, February 15t, 2012.

> O r O
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Q okay. So you represented him for almost a year prior
to this plea?

A Yes, ma'am.

Q And to start off with the mental evaluation, when you
talked with Mr. Hilton initially, did he share with you that
there were any mental issues or many -- any competency
issues that he thought he may have?

A No, 6ne of the things I always do, in my initial
interview with the client, is I have a form.that I go down
and make sure I get background information. You know, age,
marriage status, children, things like that. But one of the
things I do also have on there is any health issues énd also
any mental health issues, and, according to my form at that
time, he told me he had no mental health issues.

Q And did he share with you that he had worked 12 years
for this trucking company and had worked full-time, I guess,
and carried that job for that length of time? |
A He told me he had worked with the -- I think it's
Piggyback, or something like that, Trucking Company, that he
drove a truck for them. He told me an amount of time, but
quite off -- frankly, off the top of my head, I don't
remember how long he said.

Q okay. And 1in your conversations with him, and your
meetings with him, was the issue of competency ever anything

that, that came up that you were concerned about?
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A NO.
Q Did he appear to understand your conversations and
assist you in preparing for trial or the plea?
A Yes. _
Q okay. And the facts in this situation; were, I guess,
touchy in a situation because of the victim perhaps being
involved sexually with him before or with others.

Is that right?
A He, he told me that the victim was a prostitute and I
think I relayed that to the judge during the guilty plea.
They, they were some questions in there as to how she knew
him and things 1ike that that just, if she was just a
stranger he picked up off the street, they just didn't go
right. But when you start factoring in the fact that she
was a prostitute, he'd had sex with her in the past, that
seemed to fit her story.
Q okay.
A They're those holes in her stories.
Q okay. 1In regards to the evidence that the state had,
he was initially indicted for kidnapping and then was he
also indicted on a criminal sexual conduct charge?
A criminal sexual conduct in the first degree. He was
indicted for that also, yes.
Q and is that what ultimately led to the waiving of

presentment to the attempt to commit the charge?
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A Yes, there was -- the kidnapping charge, there was no
question on that one. The CSC, there was an issue of
whether there was actually a sexual battery, and, in
negotiating the plea, the State agreed to reduce it down to
an attempt to commit CSC second, and since that had not been
indicted for an attempt, we had to waive presentment.
Q was there anything that concerned you about the, the,
the nature of the kidnapping indictment?

was there anything that you saw was improper?
A No.
Q okay. If you had seen something, was that something
you would of -- you could of raised?
A Yes.
Q okay. And the evidence that the State had against Mr.
HiTlton, obviously they had the victim in the case, was there
something else that provided, I guess, when you talked about
not having a defense, what was it that you meant?
A well, usually, in a case, you have one side saying this
happened and your side saying this happened and you got to
figure out what went on. 1In this case, we didn't have that.
| In this case, when this victim was -- got 1in the
vehicle with Mr. Hilton, and realized that something was
going on, she dialed 9-1-1 on her'ce11 phone and the. entire
incident is recorded in a recording for about 45 minutes of,

of what happened. So we didn't have to rely on she said/he
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said. we had the actual recording of what went on, and when
you Tistened to it, there is no defense to theée charges.

Q okay. And when you shared that with Mr. Hilton, did
you discuss whether or not you could go to trial on what you
could try to present? '

A Yes, in fact, we had been told it were -- they were
gonna try the case the week that he pled and that we worked
out a p1ea rather than go to trial.

Q And in your discussions with him, did you have any
concerns that he did not know what he was pleading to or the
sentencing ranges?

A No, sir. No, ma'am, because, quite frankly, one of the
things we spent a lot of time talking about was, you know,
she only turned her cell phone on when she noticed or dialed
9-1-1 when she noticed something was going wrong. We spent
a lTot of talking about how he met her, how she come to be in
his vehicle, and we spent -- he had an issue of whether
there was actual sexual intercourse, and, you know, we spent
a lot of time talking about that. So I mean there was no
question he was assisting me in his, in his defense.

Q okay. And Mr. Hilton was already -- had a record for
prior sexual offenses out of North Carolina.

A out of North carolina, yes.

Q okay. Do you think that played a part in the

sentencing as well?
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A I'm certain that it did.

Q okay. Thank you.

That's all I have at this time, Your Honor.

THE COURT: Mr. Hilton, at this time I'11 give you a
chance to ask questions of Mr. Thompson.

MR. HILTON: Uh-huh. (Affirmative).

THE COURT: I will caution you, and I'm not picking on
you by saying this, peop1e'that represent themselves, quite
often, aren't use to the courtroom setting. I'l1 allow you
to ask questions. If it were to degenerate into an
argument, I will stop you at that point in time because
we're not here to try to argue with each other. But you
have every right to question him. So I'11l allow, allow you
to go about you asking him questions.

Do you wish to ask any questions of Mr. Thompson?.

Do you wish to ask questions, sir?

MR. HILTON: Yeah.

THE COURT: - A1l right, sir. 1It's okay for you to stand
on that side of the bar and ask any questions you'd like to
ask.

MR. HILTON: Okay.

CROSS-EXAMINATION

BY MR. HILTON:

Q Mr. Thompson, well, the first time I met you, you told

me that you would try to help me as much as you can. You
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pon Thompson - Cross-examination
by Mr. Hilton

didn't know what they had.
A Yes, sir.
Q So as it comes down, SLED took DNA because I am a
registered sex offender in North Carolina. So my DNA must
be on FBI profile as a sexual offender. I registered all
the time 1in North Carolina. I knew this woman through --
she was a prostitute. My wife had passed away and this
woman had borrowed $400 from me. I went to that woman's
apartment, her motel room. I told you I did. I went---

THE COURT: Mr. Hilton, now there has to be a question
in there somewhere.

MR. HILTON: I will. I will.

THE COURT: I'm hoping you'll get to the question.

MR. HILTON: I will.

THE COURT: Let's get there.
Q I told you, Mr. Thompson, that I picked that woman up
because she took my money from me, not knowing'what to do,
and I took her to South carolina and I dropped her off
because I knew she could not drive. She had no vehicle.
she had no way to drive. There was no sexual DNA found on
me. No nothing. SLED, South carolina SLED, cleared me
totally. It is on my paperwork. I have it on my paperwork
that you gave me.

Mr. -- the officer, Mr. Oowens, made a statement to---

THE COURT: Now, Mr. Hilton, I'm gonna sit you down if
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{Q

counsel goes to the substance of representation, not merely

pon Thompson - Cross-examination
by Mr. Hilton

you don't ask a question.

MR. HILTON: oOkay.

would you agree---

THE COURT: I don't know where this is going.
would you agree--- |

THE COURT: But if you don't ask---

would you agree---

THE COURT: Listen to me, Mr. Hilton.

If you don't ask a question I'm gonna stop it.
MR. HILTON: Okay.

THE COURT: You understand what I'm saying?
I can't be any clearer than that.

MR. HILTON: Okay. Thank you, sir.

THE COURT: Thank you.

would you agree the true test of ineffective of a trial

form of qualifications of counselor?

A
Q

was, in fact, nonexistence, no motions, no objection, no

I would agree it didn't go to formal qualifications.

It does. That's exactly right..

would you agree that the substance of representation

Tegal defense?

A

There was no grounds for any objections, and when you

Yes or no.

well, no, because there was no grounds for any motions.
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Don Thompson - Cross-examination
by Mr. Hilton

Tistened to the tape, there was no defense.

Q Sir?

A Tt's not my job to make up a defense for you. It's my
job to take the facts and see if there is a defense.:

Q would you agree that erroré that deny thé basic trial

process can never be harmless, yes or no, and that your

failure to provide an -- a defense for me violated due
process?
A No, sir.

Q You don't.
So you're saying that you're not suppose to have,
according, according to -- okay.
Did you have a strategy in mind when you failed to
advise the Trial Judge of my mental history?
A I wasn't aware of a mental history, Mr.---
Q Yes, you was, sir. I told you of my mental history.
THE COURT: Now that's an argument. That's not a
question.
Q okay. So---
THE COURT: 1If you want to ask a question, I'11 defend
your right to do so. '
MR. HILTON: Yes, sir.
THE COURT: If you want to argue with the witness---
MR. HILTON: No, sir, I don't want to argue.

THE COURT: ---I'm gonna sit you down.
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Don Thompson - Cross-examination
by Mr. Hilton

MR. HILTON: Sir, I don't wish to argue.

THE COURT: A1l right. Ask questions. I warned you
when we started.
Q would you agree that the failure to provide a legal
defense denied me of my Sixth and Fourteenth Amendment
constitutional right to effective legal representation and
the confession to the Trial Judge that you had no legal
defense for my offenses, Transcript Page 6, removes any .
presumption of competency entitlements you have been

entitled to under the Strickland two prong test?

A " No.
Q That would be 466 U.S. Sec 164, 104 s.Ct. at 2068,
(1984) . |

I mean I'm entitled to representation.
Yes, sir, and you had representation.
You told me you had no representation for me.

No, you had no defense.

o r»r O >

You told me to plead guilty, sir, and I am---

THE COURT: Mr. Hilton, you're arguihg with the witness
again. That's the second time I've warned you. I will not

warn you again. Now, if you want to ask questions, you have
every right to do that.

MR. HILTON: Yes, sir.

THE COURT: I'l11l defend your right to do that.

MR. HILTON: Thank you, sir.
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Don Thompson - Cross-examination
by Mr. Hilton

THE COURT: But if you go back into argument with this
witness, that will end your cross-examination.

MR. HILTON: Yes, sir.

In fact, you were even told the Trial Judge on
Transcript Page Number 6, Lines 15 through 18, I was
expecting -- I was explaining to him, judge, that we really
had no defense that I see. That's on Transcript Page 23,
Lines 21 through 23.

A Yes, I did say that to the judge.
Q vou told the trial judge there is no defense to what
happened.

Did you not tell the Court this?

A I believe I did.
Q would you, be hindsight, agree that no guilty -- oh,
excuse me.

would you, be hindsight, agree that not guilty by
reason of insanity -- mentally incompetent to stand trial is
a defense accepted by the Courts today?

A That is a defense the Courts would accept, yes, if

it -- if the facts existed to support it.

Q would you agree that ineffective assistance of counsel
should demonstrate that, in fact, you found yourself to be
ineffective when you told the Court you had no defense for
my an, an -- for my actions?

Yes or no.
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pon Thompson - Cross-examination
by Mr. Hilton

A I think I understand your question and the answer is
no.
Q Could I read, read it again for you?

A If you'd Tike.

Q would you agree that ineffective assistance of counsel

‘has been demonstrated that, in fact, you found yourself to

be ineffective when you told the Court you had no defense
for my actions? |

Yes or no.

A No.
Q That critical 1is in a fact. So your error can not be
forgiven as harmless.

Dﬁd you have a strategy in mind when you failed to
motion the Court for an -- I -- of a Fourth Company -- a
fourth competency test for before trial, two, before guilty
when Solicitor Leskanic and yourself advised judge of my
mental history on, four, when Solicitor Leskanic and
yourself advised judge of my mental history?

Transcript Page 20 and 26.

THE COURT: Just one second before -you answer that one.

(Pause.)

THE COURT: Do you need to see the transcript?

THE WITNESS: I think I've got a copy.

THE COURT: You've got it. '

THE WITNESS: That's what I was Tooking for.
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Don Thompson - Cross-examination
by Mr. Hilton

THE COURT: You quoted Transcript Page 20 and 267

MR. HILTON: Uh-huh. (Affirmative).

THE COURT: 1Is that right, Mr. Horton (sic)?

MR. HILTON: Mr. Hilton. 20.

THE COURT: A1l right. oOn Page 20, can you tell me
what you're referring to as far as---

MR. HILTON: Oh. |

THE COURT: ---mental history that was -- the Court was
informed of?

It's important to me. I'd 1ike to see where that is.
Then 1'11 Tlet you ask your question of Mr. Thompson.

MR. HILTON: Okay. oOkay.

THE COURT: Page 20, tell me what you're referring to
there where the Court---

MR. HILTON: oOkay. 1I'm trying to. I'm reading it too,

sir.

THE COURT: All right.

(Pause.)

THE COURT: Mr. Horton (sic),‘have you read Page 207

MR. HILTON: I did, sir. |

THE COURT: what part are you referring to in there
about mental health?

MR. HILTON: 1I'm sorry, sir. I must be on another
page. I apologize.

THE COURT: Wwell, Tet's go to Page 26.
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Don Thompson - Cross-examination
by Mr. Hilton

Is that the other page you referred to?

So you're telling me you didn't see anything on, on --
about mental health on Page 207 |

Look at me, Mr. Horton (sic).

'MR. HILTON: Mr. Hilton, sir.

THE COURT: Are you telling me that you didn't find
anything on Page 20 about mental health?

MR. HILTON: 1I'm looking at it, sir.

THE COURT: Wwell, I thought you finished. You turned
the page. I saw you.

(Pause.)

MR. HILTON: If you --.

THE COURT: A1l right. Now, before you turn the page,
have you read Page 207 |

MR. HILTON: I did.

THE COURT: Did you find anything in there about---

MR. HILTON: I did not.

THE COURT: ---mental health?

MR. HILTON: No, sir.

THE COURT: A1l right. Let's go to Page 26.

You see, Mr. Horton (sic), I've read over this and I
have not found those citations that you're referring to and
I'm -- I want to -- I want you to point them out to me. I
want to read where the Court was informed that you had --

that you were mentally i1l at that time.
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Don Thompson - Cross-examination
by Mr. Hilton

MR. HILTON: It says right here that I only have saliva
on the bra and not another contributor to anything else.

THE COURT: Wwell, I'm looking for evidence though that
you were mentally i11 at the time of your plea or at tHe
time this incident occurred. I doﬁ't see any reference on
Page 26 to your mental illness. I'm looking for it. I want
you to show it to me cause your question was about to ask
Mr. Thompson about the fact that the Court was aware that
you were mentally i11 and that they had not or that they had
hot provided proper information to the Court. I don't see
any réference to your mental illness on Page 26.

MR. HILTON: I have talked to Mr. Hilton about his
tell -- what he tells to me. He says that, from the age of
six years old to the age of 12 years old --

THE COURT: Uh-huh. (Affirmative).

"MR. HILTON: --.I was raped by my older brother.

THE COURT: Uh-huh. (Affirmative).

MR. HILTON: I had to go have mental health.

THE COURT: Yes, sir.

MR. HILTON: And I told him and he knew this. He knew
this.

THE COURT: So that's the mental illness you're
referring to?

MR. HILTON: That's the mental illness. I mean I was

raped as a child.
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pon Thompson - Cross-examination
by Mr. Hilton

THE COURT: I didn't doubt that. I just wanted to know
if that's what you're referring to.

MR. HILTON: Yes, sir.

THE COURT: A1l right. Go ahead.

Ask your question.

MR. HILTON: And --.

THE COURT: You can ask your question. I interrupted
you.

MR. HILTON: I don't have any further questions.

THE COURT: All right. You sure you don't want to ask
that question cause I did interrupt you?

I did. I wanted -- but I wanted to pinpoint exactly
what you were referring to.

MR. HILTON: well --.

THE COURT: I think I have. So‘you can ask the
question. You were started -- you started to ask the
question when you were referring to Pages 20 and 26.

MR. HILTON: Uh-huh. (Affirmative).

THE COURT: And I stopped you and we read them.

Do you want to ask that question or not?

MR. HILTON: Uh-huh. (Affirmative).

THE COURT: Mr. Hilton, do you want to ask that
question or not?

MR. HILTON: No, I'm fine. Thank you, sir.

THE COURT: oOkay. So you're through questioning?
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MR. HILTON:

THE COURT:

Any further

MS. WHITE:

THE COURT:
down.

THE WITNESS:

MS. WHITE:
Honor,

THE COURT:

Mr. Horton,

statement to the

Yes, sir.
A1l right. You can be seated. Thank you.
questions on redirect?

Nothing further, Your Honor.

A1l right. Mr. Thompson, you may step

Thank you, judge.

And the state has no other witnesses, Your

A1l right. Thank you, Ms. white.
this is your opportunity to make a closing

court.

Is there anything you'd like to say to me about the

matter?

I'11 be happy to hear from you at this time.

MR. HILTON:
THE COURT:
MR. HILTON:
THE COURT:
MR. HILTON:
THE COURT:
MR. HILTON:
THE COURT:

she can identify

Yes, sir.

Is there something you'd Tike to say to me?
I would 1ike to read if I could?

Read -- what are you gonna read to me?
These final disposition order.

Final what?

Disposition order.
can you show that to Ms. white and see if

the document?

It may already be in the record.
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MR. HILTON: No, it's just that -- just three pages.

MS. WHITE: oOkay. It appears, Your Honor, that he's
prepared a proposed order --

| THE COURT: Oh, okay.

MS. WHITE: -- dismiss -- I guess for his, for his
claim. That's what it appears that he's --.

THE COURT: Al1l right, sir. Do you want to submit that
as an exhibit to the Court so I'll have it to read?

MR. HILTON: Yes, sir.

THE COURT: Al1l right. Very good.

Any objection to his proposed order being submitted?

MS. WHITE: None, Your Honor.

THE COURT: A1l right. Let's have it marked as an
Applicant's Exhibit.

(WHEREUPON, the order was marked as Applicant's Exhibit
No. 2 and received into evidence at this time.)

THE COURT: A1l right. Anything else you want me to
consider, Mr. Horton (sic)?

I'1T read that. 1It's in the record now. I'11 take a
Took at it.

Anything else you want me to consider?

MR. HILTON: No, sir. ,

THE COURT: All right. sState wish to make argument?

MS. WHITE: No, Your Honor. We'll rely on the record.

THE COURT: All right. very good. 1I'11 take the
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matter under advisement.

Thank you very much.

MS. WHITE: Thank you, Your Honor.

* * ¥END OF REQUESTED TRANSCRIPT OF RECORD* *

That concludes the hearing.
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CERTIFICATE

I, Pamela E. Green, Official court Reporter for the
Seventh‘Judic1a1 Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had and
evidence introduced in the trial of the captioned case,
relative to appeal, in the Court of Common Pleas Nonjury for
Spartanburg County, South Carolina, on the 27th day of
march, 2015.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

November 13th. 2015

PAMELA E. GREEN, Court Reporter
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS §
COUNTY OF CHEROKEE SEVENTH JUDICIAL CIRCUIT 3
KENNETH L. HILTON C/A NO: 2013-CP-11-0302 é
PRO SE APPLICANT — B - E
—VS— 7 EVIDENTIARY HEARING TO HAVE :
e CLAIMS RAISED ON THE RECORD, H

STATE OF SOUTH CAROLINA -~ ch’ §_l{—2{—89 SCRCP RULE

RESPONDENTS {a); SCRCP RULE 71.1 (e).

Your Hewo r, 7’5/"5 s “my OPENING STATEMENT fp¢ F#he [ econd TEsres

'

" This Matter ccwves pefcre the Court by way of an Application
for Post Convictlion Relief. For the Record my name 1is Kenneth L.
Hilton, Pro Se. Appiicant 1in this Action. I am currently serving
my sentence 1n South Carolina Broad River Corrections, Coluwmbia.

S.C. I was Convicted Upon (2) Guilty PLeas, that was Veoid.

i) INDICTHENT - 2013-GS-11-17, Assault with intent to commit x
Criminal Sexual Conduct, Sentenced to (20-Years); '
2) INDICTMENT - 2012-GS-11-226, Kic¢napplng, Sentenced

(25~Years) .

i am challenging Trial Court's Jurisdiction to accept,
Convict and sentence me upon (2) Two Guilty Pleads, that were
invalidated / Void, Multiple times, though-out the Judicial
Proceeaings. Creating Structural Errors having nothing to do with
Guilt or innocence. I gm met _s_aek'/_'M- : MZIAEI:. PJ%)@?'”"{‘I'%E Vialatiop's
qoes. beyowd 7he piea. process, o the Cowvicton Awd SExtences.

SCRCP Rule 71.1 (e) Mandates the Burden:is on the Applicant
(Me) to establish my entitlement'té the Relief I seek, by
Prepcnaerance of evidence. S.C. Code Aann & 17227-80, SCRCP 52,(a)
all Claims Shall be properly raised, at PCR Hearingy-McCray V.
State, 305 S.C. 329, 408 S.E. 2a 241 (19%1); McCullough V. State;
464 S.E. 26 304 (8.C. 1991).

For the Record, S.C. State Attorney GENEfJijS“AGHnEd,
Respondents in this Action. It Filed no Responsive-Defense
Pieading; therefore in Default SCRCP Rule 55 See Beauford V.
Trask, 563 S.E. 2a 660 (:;}C,;i.oaa.),
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In Addition to Default Status, the failure to file a
Responsive Defence Pleadiny, Waives the Right to Appeal, any
Judgement PCR Orders, issued in this Actioq-gCRCP ﬂl(EjﬁAd g [b).
C/Fes Crery DEEea/se Shaji be®Stated iv A RESPONSIvE p;;g.;a%.

SCRCP RULE 55 (e) Provides in Relevant part. [No Defaulc
Judgment shall be enter against the state of South Carolina, or
an Agency thereof, or an Official of said Agency], {Unless
ﬂpp/ka%ff establishes their claim To Relief by evidence
Satisfactory to the Court). Therefore, Applicant is actually
entitled to Relief under Default SCRCP RULE 55 (e). Also, "The
State has the burden to establish that the Court had subject
‘Matter Jurisdiction" Citing State V. Evans, 307 S.C. 477, -S.E. 2d
816 (1592). |

Respectfully, my claims have a (5-Page) Uncontested Sworn
Affidavit, Filed in this Honorable Court (Sept. 18, 2014), 1In
support -of Claims and issues in this Action, Adoptea and
Incorporated by Reference hereof.

The Affidavit has (4) Statements, and (17) Paragraphs,
Summation, With Official Appendix, (A-1 thru C-1), and Prayer for
Relief.

~ WHEREFORE: With ‘the Court's permission I will Cited my
. ' . . Ih%‘ue A SeeaCh fmpairment . SO
Claims and Findings of Facts on the Recordqp or my. Convenience I

have my Claims, Written and Numbered. And for the Court's
~— — ;
Convenience I have Copiles of the Relevant Trial Transcripts for

the Court and Respondents.

Also, South Carolina PCR Uniform Act provides for (A Hearing
inguiry),; on issues of ineffective Assistant of Counsel:, I have
i Prepared inguiry witﬁ Yes _____and No , questions in support of

my'Claims, Shoula Counsel wi€h: to submit to the judicial Inquiry

b Process. HpwVEC, T_would [iKe. To put. my.. Clacms_ou Reeovd [Fiesr,
ON THIS __ DAY OF MARCH 2015 Respectfully Submittea

COLUMBIA, S.C. 29210 o —_—
Kenneth L. Hilton
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STATE OF SOUTH CAROLINA ~ O
IN THE COURT OF COMMON PLEAS = x m
COUNTY OF CHEROKEE 2 e, 282 o
7th JUDICIAL CIRCUIT T =E dmg
: = 1=z
—< R S B
DATE 2014 w >
Quly 3,201 = =
= D &
] o = =g
KENNETH L. HILTON POST COMVIQUI ON! REGTEF
PRO SE APPLICANT . C/A No. mzor3 c?‘ 1—11_63302
—VS- s.c. consT. SEc. 4 ART V.
: MOTION FOR LEAVE OF COURT. TO
STATE OF SOUTH CAROLINA FILE AN ADDENDUM OF MORE
RESPONDENTS DEFINITE FACTUAL . INFORMATION

SCRCP RULE 15 (a). 40; (h),77(b).

= deemd
TFICABE OF SERVICE For Addéwaum

Pro Se Applicant in above action
by -

personalliy servéd a true original of the Attached Addendum,

state under the Penalty of Perjury., I have

dated May 19, 2014 upon Respondents. The Honorable Assistant
Deputy Attorney General, Ms Suzanna H. White, Requesting Written
Consent Pursuant SCRCP RULE 15 (a); Personally Served thrbugh
institutional Postal Office, for Record of service.

Wherefore; 1 have on cited date below, personally:'served
the Original; One of the Orginals Addendum to the Honorable
Cherokee County Clerk of Court, to file with my cited Action,
for Judicial Review.

By Placing the same in the institutional Postal Service,

Postage Pre Paid.

ON THIS_7 DAY OF;]“Z% 2014
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columbia, S.C. 29210

cc;All Originals

"Bnorable Brand McBee

Cherokee County Clerk of Court
NOTICE 2Znd Copy
gworn Certificate of service,

Honorable Suzanna H. White MﬂARYﬁ} ommm&onEﬂM&

files March 5 2018
My Commission expires
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STATE OF SOUTH CAROLINA
COUNTY OF CHEROKEE
KENNETH HILTON # 354034
PRO SE, APPLICANT

~-VS-—-

STATE OF SOUTH CAROLINA
STATE ATTORNEY GENERAL,.

COURT OF COMMON PLEAS

7th, JUDICIAL CIRCUIT

c/A No: 2013-CP-11-302
CONSOLIDATED

CERTIFICATE OF SERVICE, FOR
PLEADINGS, SCRCP RULE 10 (c).
NOTICE & MOTION OF SUMMONS,
SCRCP RULE 65 (£), 12 (b).
AFFIDAVIT VERIFYING FACTS, -

1.

RESPONDENTS ni
OF ADDENDUM FILED 779/143

: =

o yn APPENDIES, (A THru €). 1 , I

= o i

Z -,--D Fre =

I Pro Se, Appllcant in above cfteBJActlon,
-&. ooy

does hereby declare under penalty of perjury thatzthEW Pleadings,

v

Findings of Facts, c1ted in the Adendum, Affldavrm ;n,support,
1g,

conclusion of the "Complex Issues 1nvolved", adopté@ hereln by

reference hereof, Are True Findings and Statements, in my Honest
Opinion, end my belief to be True) te the best of my knowledge,

and is Supported by Preponderance of evidence, (The Plea Hearing
Transcfipts), by reférence thereof.

WHEREFORE, I have on the Cited Date below, personally served (1)

. of the Originals Sworn Affidavit, Verifying Facts, in the

“Addenaum filed 7/9/2014, (2) Notice & Motion for Summons, with

)

1ttached coples of Appendies, Official Locuments €A thru C), Upon
de Cherckee County Clerk of Court,

on". THIS '[5 DAY OF gepf _ 2014.

"Columbla, S C. 29210 Pro Se,

Respectf

Kefineth filton? # 354034
BRCI Wateree Unit.162
4460 Broad River Rd.
Columbia, S.C. 29210

f¢c3”The Honorable Brandy McBee,
fdhéfokee County Clerk of Court

Thé7H0norable Suzanna H. WHite,

Sworn before me on this

-ASSlStant Deputy Attorney General,
Flles'

i 4
‘ﬁarchs 2018



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS.
_, COUNTY OF CHEROKEE _ 7th. JUDICIAL CIRCUIT
KENNETH L HILTON, #354034 _ C/a 20/3-CP-11-302
? PRO SE  APPLICANT ' CONSOLIDATED
L Svs- g NOTICE AND MOTION EOR-SUMMONS
; STATE. OF SOUTH cAROLINA SCRCP Rules, 6&(;3: 12:(1b) § ).
RESPONDENTS REMEDIAL RELIE:PI o ro—a
; S =
NOTICE TO ASSISTANT ATTORNEY GENERAL® = 2
THE HONORABLE SUZANNA H. WHITE o =3 -

- M - CD . .
You are Hereby Summoned, and required to answer each c1t@d $iﬁegatlén within

_the_. Addendum SCRCP Rule k1 (b), Filed July 9, 2014; as all Fagts & Conciu51ons

_Tﬁf Law have been (consolidated into the Addendum); You were properly served a

"True Copy of the same;Dated May 19, 2014, Requesting your-Written Consent SCRCP
;Rule 15 (a)-

’ The Addendum has both Findings of Facts and Conclusion of Law, PCR Act §
17-27-80 SCRCP Rule 52 (a) McCray V. State, (1991 S.C.) 408 S.E.2d 241.

The Summons. has Sworn Supporting Affidavit; Appendix official documents

Relevant to issues involved. Incorporated by reference hereof.

'3 If you fail to file your answer with (30) Days from the receipt of this
3%# . summons, exclusive date of service, Judgment by Default may be sought for the
? reQMstedrrelief. upon the preponderance of factual material evidence.
oN HIS /& DAY OF GQepf 2014
H 'Colxmoiaﬁ_SOuth Carolina PRO SE
' o Kehneth L. Hilton, # 354034
BRCI Wateree Unit 162
: . 4460 Broad River Road
CC:Hororable Brandy McRee COlumbia/ S.C. 29210
, o Cherokee County Clerk of Court _
; : -:'I:._:: o Sworn and subscribed before
: S ‘ mg_this /4~ day of S€pf
: Lo Honorable Suzanna H. White 5014
o A551stant peputy Attorney General \& 3\"&@7/
. § “'_'.fl]-‘ess, S ‘NOTARY PUBLIC

My Commission Expires
CommisErorh EfiiBes
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UNCONTESTED JURISDICTIONAL CLAIMS 1‘13.
THIS IS MY ADDENDUM, FILED JULY 9, 2014 WITHOUT OBJECTIONS.
THE ADDENDUM INCORPORATED ALL APPLICANT'S CLAIMS, AND MAKES -
SPECIFIC FINDINGS OF FACTS AND CONCLUSION OF LAW TO EACH CLAIM,
CITED HEREIN, ALL IN SUPPORT OF THE PRIMARY CLAIM: "TRIAL COURT
LACK SUBJECT MATTER JURISDICTION TO ACCEPT APPLICANT GUILTY.
PLEAS: AND CONVICT HIM UPON GUILTY PLEAS THAT WERE VOID.

TRIAL COUr#%s FIRST STRUCTURAL DEFECTS ~~~ ~ ~ o —F
WITE~-HOLDING FACTUAL EVIDENCE & FAIL TO ORDER MENTAL EVALUATION

1. Solicitor's failure to follow state Mandatory Ruies e 5. LAw
for Criminal Guilty Pleas Violated Applicant's Constitutional Due
Process Rights to Receive a Fair,impartial and Constitutional Plea
Hearing Process.[Factual Evidence submitted after ENqﬁry,dhnoﬁ-oVerL
2. Solicitor's Unprofessional Errors 1invalid Applicant's
guilty Pleas, and Created a Jurisdictional Structural Defect, By
with holding "Factual .~ Evidence, of Applicant's
Phychological Mental History, from the Honorable Trial Judge;
Misleading the Judge into:believing Applicant's Case was ready for
a Trial. With-holding "Factual Evidence "is a serious offense,
3, Furthermore, (Assistant Solicitor had Applicant Official
Records, thus,knew  Applicant had a History of Mental illness,
dating back into his child-hood, therefore, BengE_announ01ng that
"Hilton is pleading guilty tas two indictments"”] Prosecutors had a
year to obtain -%hg -+ pPhychological, Mental examination to
determine if Applicant was competent enough to make the two Guilty
Pleas, alleged by the Assistant Sol;c1tor, (Tr Pg; 4)( L, 12-14),
Or stand trial for the charges fSSed wfznc}’co w3t /7 3 %o ()@JL’476)
Solicifor h3ad A duty Fo order&valuation ” j},a,erdmC—-l
4, Although Assistant Sollc1tqr stateq Hilton 1is pleading
guilty to two indictments, the Coth onl? produced (1) Written

indictment waiver, which was the sexual Conduct Offense. (Tr pq.

9)(L,11- 12) Plea invalid, by no Mentail Competency Evaig;tlon
} m.@l_ﬁeféfd_‘. .*.A}‘)a/ﬁ CMN T his. ind e TmenT (T hHis = /5 CAE)
54 Assistant Solicitor fail to demonstrate [ON RECORD]} that

Applicant's Pleas were submitted 1in Compliance with Miranda

warrings Proceedings, 383 U.S. at 467; or that he had been
determined by a Mental Physician to be Competent enough to make
The Guilty pleas, and stand trial &or his offenses.

2




T

.

;6‘ Trial Records are silent, as to how the Court, # solicitor

tg‘.;determine Applicant was - competent enough to make a Voluntary
¥ g w

1

?knowinqu Guiity Plea" to. (2) indictments, as alleged by Assistant

éSolicitor, . e - -
§7i It's understandable a Trial Judge has no choice but to

édepend on solicitor's judgment, that the accused is ready for

%trial; However., the Honorable Judge erred 1in accepting the

éAssistant Solicitor's Erroneous Assumption. The Honorable Court

%Lack Jurisdiction to Assume Applicant was Competent enough to make

gknowing,voluntary, independent guilty pleas; .wi;hout a mental
%CompétencyAeyaluation. S.C. Const. Art V § 21; Primary purpose of
gJudicial hearing 1is to determine if the accused is competent

fenouqh to stand trial for the charges faced with, see State V.

' Jones, (1985) 285 S.C. 286, 330 S.E.2d 286. .
' is #o Prepaic the Accused For Tti2/and

& A Prosecutor's Primary duty — ensure the gufffy shall not

-{escape punishment, or innocence suffer, United States V. Agurs,

427 U.S. 97, 96 S.Ct. 2392, 49 L. Ed.2d 342 (1976); /i Berger-vy

?United*statesy<295*U;S:*78,~88)'55’@18t; 629i1633T“?9???Ed,

§;hh$ﬁ&hg‘théiﬁrose¢utlon to@a-hﬁqhen&standafd«iq;hpaessan¥§:legi

pecilal Significant. t O;QE;L_h,Q;.iiiiﬁQ; Secutor s -0bligation: ko Serve

R WA : : '
dthe cause of Justice, bg*lgﬁﬂlgiz7>Uqu=atﬁii$+u&gcquﬁ+7?4pi_

égv Applicant's conviction must be set aside, Void, pursuant to

: Court's Lack of Jurisdiction to accept the Applicant's Guilty

- pleas. Anderson V.Anderson, 299 S.C. 110,115, 382_S.E.2d 897,900

(1989) The Court held. "We think it elémentary with no need for

Citation of
authority, that the acts of a court with respect to a matter which

%it has no jurisdiction are void." Accord Lillard V. Searson, 170

§s.c. 304 S.E. 499 (1933).
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éo Both Assistant Soli¢itor and Trial Counsel With-held
éactual Evidence of‘Applicant's Phychological and Mental illness
iistory, from the Judge.

As a result of Assistant Solicitor and Trial Counsel's
}n—professional acts and Omissions, to with-hold Evidence of
ipplicant's Phychological mental History from the Trial Judge,
éntentional or not, is irrelevant, the Errors Violated Due Process
ind‘invalid Appliéant's Guilty Pleas, and Deprived the Honorable

[

?ourt of Jurisdiction to accept Applicant's Guilty Pleas. Because

%he Court should have Stop the Plea. Proceedings, and Ordered a

Zental _Competent Evaluation, Upon -being advised of Applicant[s'

'?istory of Phychological and Mental illness that continue through
5ut his child hood. (Tr. Pg. 20)(L,8-273) (Tr. Pg. 26)(L, 17-22).

?ee Pate V. Roberson, 383 U.S. 375, 385-86 (1966) (Competency

bearing was required in light of defendant's history of irrational

ﬁehavior..." U.s. V. Jones,95 F. 34 274, 277 (6th Cir. 2007) (Due

?rocess violated by Court's failure to order a Competency hearing;

.

?ecause Court ruled defendant competent with-out a mental

1 i . 1 o . ] - i °- j ¢ -
Fvatuation see (7,{ P4S. £,40, Aod 26 ) , IRR3Tienal Behavior.

11 Assistant solicitor and Trial Counsel's With-holding
Factual Evidence., Created a Structural Defect, invalid the guilty
bleas, Then Court's failure to Order éluﬂuafﬁM/,. deprived the

Court of Jurisdiction to accept Applicant Guilty Pleas.



§12 Applicant’'s Conviction must be void:; See Anderson V.

%EQSEEQEJ 299 S&C=—FEO7TIS, 382 S;E&2d‘8977f900fKT98&L The Court
Eheld- "We.'think it elementary with no need for citation of
%authority; that the acts of a Court with respect to a matter as to
éwhich it has no Jurisdiction are voidf

513 Assistant Solicitor's actions constitute Prosecutor

§Mis—conduct;ﬁiﬂﬁﬁﬁg Counsel's deficient preformance constituted
Vluse ofF diseretion -

iineffective trigl Counsel, in violation of 6th. 14th. Amends USC;
Es. C. Const. Art 1 § 3; Created a Jurisdictional Structural Defect,

‘strickland id., 466 U.S. at 694, 104 S.Ct. at 2068 (1984).

§i4 Trial Counsel, like the Assistant Solicitor, had
gApplicant's Nerth Carolina, and South Carolina SLED Official
Erecords, and Records provides Counsel was acting as a Plea
?Negotiation with tﬁe Assistant Solicitor, and Counsel was

;ineffective as both Counsel and Plea Negotiator.

?ig At one point, Applibant showed serious Mental P3ychological

. irrational behavior, loosing control to a point that he lack the

ﬁAbility to respond to the Judge's questions. (Tr. Pg.6)(L,2-15},

%The court repeatedly asi Applicant, 1if he had a defense for his

actions, then appeared to get up-set with Applicant's irrational
behavior. Counsel still with-held applicant's Mental History-

ie Then the Court ask Counsel if he goakl answer the Judge.

! Trial Counsel told the Court in relevant Part. "...I was explaining

to him Judge,..that we really have no, defense."(ﬂzPgé)dyx=m)g;%2ﬁ;_

5 have stop the Proceeding and Ordérea Appliéént be submitted to the
gIEpGrUMHE of Mental Health for a Psychiatric examination. §S.C.
ESection § 44-23-410(1) or (2)7 S.C. Code of Laws (1976),Section §
517—24—20(A) Code of Laws (1976). Counsel should have Motion the

| Court for an Order, instead of with—hold Applicant's Condition

from Honorable Judge. Counsel knew Applicant needed mental

treatment. . 5
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FIS TR AL IR

STRUCTURAL DEFECTS & INEFFECTIVE TRIAL COUNSEL

.

€i7, Counsel's lack of Representation to provide a Legal

%Defenée, Forced Applicant to Plea Guilty; Violated Due Process,
and shifted the Burden to Applicant to pravide an excuse, and a
Defense for his Offenses. Counsel repeatedly told Applicant_during
jaii Visits. "We don't have a defense for your actions". See

(Tr. Pg. 6)(L,15-18) fTrial Counsel told the Court, in relevant
fépart. "I was explaining to him Judge....that "We really have no
é defense, that I see". Then again at (Tr PG- 23)(L,21-23),
£ Counsel's Second Statement to the Court, in Relevant Part. "There
é is no defense to what happened“.

-glﬁi‘ Trial Counsel's (2) Two Legal Un-Professional Confessions
to the Trial Judge, that he had no Legal Defense to submit for
Applicant's Offenses. (Forced Applicaﬁt to Plea Guilty. Counsel's
errors violated Due‘PRocess, denied ApplicantAof his>Constitutional
Rights to.effective legal representation, . Under the 6th. 14th.

‘Amendment. S.C. Const. Art 1 § Bj‘Strickland'id.{ 466 U.S. at 6%94,

104 s.ct. at 2068 (1984); Such errors removéd-any presumption of

‘entitlement of Competency under the Strickland Two-Prong Test .

N o ' _ ' : . ' JSE
1ps Counsel's Substance of Representation was Non—Ex;stencefQ’Efgﬁi)

.NQ Motions No Objectina@}With—held Factual Evidence of Applicant's

mental History, from the Trial- Jﬁdge, until® the

Proceedinys was over. (Tr. Pg.20)(L,8-20) (Tr. Pg. 26)(L.17-22).

2Q‘ Counsel acted as a Plea Negotiator with Assistant Solicitor,
and Both was incompetent in Both Positions. Prejudicial to Both
the trial Court and Applicant. Trial Court deprived it's self of

Jurisdiction, When it fail to Order a Mental Evaluation. after

6
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‘peing advised by Both the Assistant Solicitor and the trial Counsel

“%f Applicant's Mental History. Counsel's errors violated Due Process

§ano undermlned the Plea Hearing Proceedings. Invalid Applicant's

‘gullty Pleas, Court's failure to order a Mental Compency Evaluation

x

‘Created a Structural Defect depriving it's self Jurisdiction to

éaccept Applicant guilty pleas.

Z, Counsel acting as a Negotiator got the Sexual Conduct

T

‘indictment from the Assistant Solicitor and brought it to me in
;the jail, telling me "I need you to initial this, its a waiver of
?the Jury Trial, so you can plea guilty., ., as I told you before, we

gdon{t_have a defense to submit: then told me not to tell the judge

what he said, beéause»the Judge may not acéept my plea. I

<

ginitial it where he showed me. then initial the sentencing form at

H -

|

i;the court Room table, day of Court, The very vext AS, Tar. 23 20i3,
| P .

‘ 522, Counsel belec’ to bring me the Kidnap indictment for my
i 5519nature of a waiver. Therefore, the Kidnap indictment, nor the
gsentenc1ng Form was not Q(gﬂyﬁd'by me. Counsel's failure to obtain

\
| gmy signature ocf waiver @n the . Kldnap Indictment, for the

g Court. created a structrual defect, that deprived the Court of

i

f Subject matter Jurisdiction to accept my Guilty Pleas.
523} Counsel's Cumulative errors cannot be forgiven as harmless
% errors; even though “prejudice is not required when analyzing

2

3 uhether the Court has Subject matter Jurisdiction? Counsel's errors

State V. Lvnch 3% SC o Sy 5_SE2d 511, 514 (2600}

Contributed £o  the Court's  lack _ of  Jurisdiction, denying

fundamental: fairness: essential to the concept of justice.

- 24, See Hyman V. Aiken, 824 F.2d 1405 (4th Cir. 1987) The

Federal Court of Appeals + held (The test of ineffectiveness goes
to ° the substance of représentation, not  merely Formal

Qualifications of counsel. See State V. pendergrass, 720 S.C. p

239 S.E.2d 750 (1977). ;
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25,_ Counsel knéw or should have known that South Carolina
%constitut-ién Section §&.‘l7—23__"-l30,-and 140, Cites that "A Written
Aéwaiver is ,mandap‘ory_before‘jrial Judge can ‘accept a guilty plea."
;iting Phillis V. State, 134 S.E.2d 313 (S.C. 1984). in Relevant
partl (Failure to sign a waiver of indictment invalidated his
gguilty plea...... "at 313. Wherefore; "Applicant Conviction must be

;vacated, Void. Anderson V. Anderson 299 s.Cc. 110, 115, 382 S.E.2d

1897 900 (1989).

f
Yy

26, Counsel know that he had .Anﬂoit brought me the Kidnap

)

§indictment for my initials of approval, that the jury Trial on the

?kidnap offense had not been waived; Therefore, Counsel had a duty

ito Motion the Court - to dismiss the Kidnap indictment, before the

EEJudge accepted Applicant'S' guilty plea. citing Phillips id., at

313 Counsel's errors vconsti'tutéd,/: ineffective assistant of
2=3- =

%Counsel, in violation of 6th~v. 14th Amends USC Stricklande id., 466
US at 694, 104 S.Ct. 2068 (1984); IN State V. Sowell, 85 S.cC.
278, 67 S.E. 216 (1910) the court held: "State Lack Jurisdiction to
acept a guilti/ plea upon a "DéfectiveAindictment." | |
2;7, Because of Counsel'é ‘ Lack of Professional Legal
Representation, Trial Records do@3wfhave a Writ-ten Waiver on the
Exianép indictment, mandatory by S.C. Ann Code Section § 17-23-130
and 140. I . was also sentenced to (25) Years with-out & Jury
Trlal or Waiver.Clearly. this 1is a Structrual Defect. Trial Court
lack Jurisdiction to accept Applicant's Guilty Plea. Counsel wa‘s
i‘fclearly ineffective, -and Applicant's Guil»ty Pleas <cannot be
presumed knowing: Where Applicant was Forced to pléa guilty upon

the lack of effective Assistant of Cousel, The Cumulative
%_Structrual'défect-s mandateZ that _nq';,‘/_: convictiong be vacated,
i Void. '
i 8



the -

'écQuft's Lack of Jurisdiction to accept Applicant's Guilt

ON THIS 5/4'4Q DAY OF 2014
“COLUMBIA, S.c 9

L3 'Court Records are silent as to how the court determined I

s Competent enough to make knowing, voluntary guilty pleas, and

Ja
tand Trial for the charges he was faced with. In Boykin V. Alg.

§95 U.S. 238, 243 (1969) The Court held (Rnowing and Voluntary

Eaiver of Constitutional Rights cannot be presumed from a silent

“ecord. See Also, Chapman V. california, 386 U.S. 18 S.Ct. 24, 17

t. EG. 2d 705 (1967) The Court held "Error that deny -....the
%asic trial Process can never be harmless"..."Such errors has
nothlng to do with established gquilty -or .nnocence." Accord Rose

;N. Clark 106 s.ct 301, 478, 529 (1986) citing Chapman at Ante

?lOSrOG- (Even 1f counsel was general conpetent such mlstakes

reated Jurlsdlctlonal Structural Defects, that 1nvalid

;_pplicant s Guilty Pleas). Deprived The Court of Jurisdiction.

The Test of ineffectiveness (goes to Substance of

irepresentation. Hyman V. Aiken, 824 F. 2d 1405 (4th. Cir. 1987).

gAnderson v Anderson, 299 S.C. 110,115,>382, S.E.2d 897 900 (1989),

%"We ‘think it elémentary with no need for citation of authority,

iThat‘ the acts of a Court with respect to a matter as to which it
has no Jurisdiction are void-,

Judicial Transcript / Records are assumed to be correct,

AEThe Burden is on the State provide factual evidence that the

BECB USR Fhe rRecords

*rECQrds are erroneocus.v supports Applicant’s claims.

. The Honorable Trial Judge relied upon Unconstitutional

EStructural Defects in reaching his decision to accept Appllcant s

9Ullty pleas. Due Process of the Fourteenth Amendment, mandates
When- a Court relied upon an erroneous understanding of the law,

Verdlct must be set aside, vacated.. Void.

§WHEREFORE- Applicant's Convictions must be void; Pursuant to the

P1

29210 nneth L.HILTON.



121

SUMMATION

Pursuant to the Trial Counsel and Assistant Solicitor's amount of
;';lative Constitutional errors, The Honorable Trial Judge, may have had an
: xgﬁéénstitutionanal Mis—understanding of the laws involving [with-holding !
.fééfuél Evidence from the Trial Judge], Psychological Mental Evaluaion,

}Guilty pleas, Waivers of Grand Jury indictments, Structural -Defects, Defective

Héiétments, Incompetent Trial Attorney, Counsel's Failure to Provide a

ﬁegal Defense for Applicant, And Applicant's lack of ability to assist in his

e LTI YT g,

own ‘defense,

Pursuant to the Court s Failure to Correct the errors; it appears the
‘Trial Judge may have had an unconstitutional Mis-Understanding of the laws and

mandatory Proceedings involved, before accepting a Criminal Guilty Plea,

_ However Where the Court lack Jurisdiction to accept Applicant' s Guilty
Pléés, or Convict Applicant upon a Defective Kidnap Indictment; A
Mis-Understanding of the laws is .drréverent,isracts of a Court of which it .
-had no Jurisdiction are void. Applicant Convictions must be v01d, Pursuant to !
the Trial Court's Lack of Jurisdiction, to convict, and accept Appllcant' :
gu1lty plea&ﬂl 5»7‘/7 Y fﬂ?‘e }')_-m Net ngﬁliﬂd ANVY - OF My ClAaim s,

"~ "I}, ( There is no need for additional Cltatlon of authorlty) levvffﬂgéS£§iy i
¥ ON'THIS 7 DAY OF JFwiy Roi¥ S |
© "COLUMBIA, S.C. 29210

S ~7w.. Kennety & Hllton, #354034

I THANK THE COURT FOK IT'S PATIENCE, WITH ALL DUE
RESPECT, I WOULD LIKE TO CITE MY UN- CONLESTEDAEFIDAVIT

“FACTS ON _I}):,QORD Jﬁvr;“m/g 0N Pg- ,z)

,"ON THIS 7* Visaeig
~ R : .
Pro Se, Kenneth L: Hilton, #354034
' BRCI Wateree Unit 162
4460 Broad River Road
Columbia, S.C. 29210

| COLUMBIA, S.cC. 29210/

10




STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS
CHEROKEE COUNTY
7th. JUDICIAL CIRCUIT

ENNETH L. HILTON # 354034 COURT OF COMMON PLEAS

RO SE APPLICANT NON JURY DOCKET

3 C/A No. 2013-Cp-11- 302
V8- Sworn Affidavit Verifying

Facts cited 1n_t53
TATE OF SOUTH CAROLINA ADDENDUM @LE‘S‘ 7;‘9@0714,
- RESPONDENTS ' SCRCP Rulé& 1¢Fi{c}: | &Ny

' Summons, Kale 65. (t)“_

S oo

U/\ICO/‘\/ij‘fED AFFIDAVIT =
IN: SUPPORT DFCLEWB 4 JSSW:5

AT M AR
Hﬁﬁ 81
?uJJQ

;‘) Repecttully submitted in support of the'ﬁaggre and Eomplex
%ssues involved, and as to the Accuracy., Reilabie of the
urisdictional Addendum's Pleadings, Finding of Facts, Appendixes
fficial Documents, Are True Copies, all supported by Law, and
Preponderance of Factual Material Evidence:; "The Plea Hearing

rial Transcripts, adopted and incorporated by Reference herein.

2)The Jurisdictional Addendum Although not Specifically n-med as
‘such, is Actually a True Finding of Facts, contair’ -} the
:Claims and allegations raised in the PCR Appli~ }/ . ent,
ﬁand "Reply: Consolidated to do Justice - @1f  and
sup@orted + by Preponderance of factual 5164 ?/‘ he
Plea Hearing Trial Transcrlpts; § 17-27- Qﬁ6 h/\ :
McCray V. State 408 S.E.2d 241, (SC 7941), {,)(9‘9
e
1]

,3);;In additional to the illusion of ‘Silent I -s', It was the

A§§i5tant . Solicitor's Cumulative constitutional Due Process

Viélations that actually created the 'Theory of 'Silent Records;
?y failing to order me a mental Competency Evaluation, to
détermine if I was competent enough to make (2) Two knéwingly
VOluntary Written Guilty Plea Waivers, as alleged by the
A851stant Solicitor (Tr Pg. 4) (L, 12-14). Assistant Solicitor's

'EFFQrs violated Due Process, invalidated the Guilty pleas. and
Created a Structural Defect, that deprived the Court of

Jurisdiction to accept my Guilty Pleas.

1



123

—

The Assistant’ Solicitor’ zagfé/;tatutory Duty to Order; -The
ifation, Shéll be requeste by the Sollc1tor,§......as/soon as
505 ible S.C. Code of LaWs § 17%24-20 Ca) S.C. Const./Sectlon 4

Art \}\,/ § 44-23- 410, (1) or (2) (197/6) ‘See Appendlx o 'y

:”ttached herein
Ak
actical dec1s1on d 1ved me of my Right to have a

and 1ncorporat ed By reference hereof. Ass1stantt’

ollc1tor s
ental/pompetent test, befone belng compelled to make a Gu1lty

A Competent Test would have resolved the illusi of a

-éreent Record JQEZLdaM/f;_ ASJ:_lell&qlﬂdﬁﬁi_;fe
- : : Paragrap &_S.ummatwy,_ﬂpp&/dfx (A=1 Fhruc=p),

Solicitor. Leskanic.,and Trial Counsel, Mr Don

i?hompson, Public Defender Cherokee County, with-held Factual
iMaterial Evidence, from the Trial Judge, until the Guilty Plea
was almost over, (Tr. Pg. 20-26); The Punishment

nguiry
resentation was ready to start. .

ﬁ)Both Solicitor & Counsel; Officials are sworn to honest, and

Both has Custody of all my North Carolina, State - _
iMental History Files, Therefore, Both Knew My Mental History,

§dating back-through-out my Child hood.

E 3)Both Officials fail to inform the Judge that I had A History
;ﬁof Psychologlcal Mental problems.

554)-"Both Knew and or Should have known that South Carollna Const.

Prov1des in Relevant part. E A ertten walver is mandatory
" § 17-23-130 &

before a Trlal Judge can accept a Guilty Plea-

Both Knew and Fail to inform the Trial Judge that I had not

Mentally Evaluation, during (1) one year in Jail. EEEEK
elp me qget mental examlnatlon.

imes to

s Counsel told me. it's__ to.  late for that, Laughed andwtgld_me_to

P

Stay awaxﬁfrom the 1nmates in jail.




§ 6) Both Assistant Solicitor and Counsel Knew that I had not
: signed a Guilty Plea, Grand Jury Waiver to the Kidnap Offense.

7) Both fail to inform the Trial Judge , that I had not signed a

waiver or the sentencing sheet for the Kidnap indictment, Thus,

8) Both allowed me to be sentenced to (25) Years upon a

Defective Kidnap Indictment, An error that mandates the Dismissal

of the indictment. and voids the Conviction. 73 A Senting FV;QJ,
“Couct hadmbe s, T had Mo _Tury Telal, but. T TRECD ll/d L5 -YR3rs

9) The Honorable Judge held (1) One indictment in hisAhanu, (Tr

Pg. 9)(9-13), then Conceded on Records that he only had one

indictment with a "Written Guilty Pleas signature or initials.

The Grand jury indictment is dated (Jan. 22; 2013),

. 10) Both the Assistant Solicitor and Trial Counsel, Knew or
should have known that the Kidnap indictment was issued by a
Different Grand Jury dated March 22, 2012)( Q- months different).
Thus. the Trial Judge only had one indictment with Written waiver

in support.Thus, Court Lack Jurisdiction to accept my guilty

pPlea.
11) Both Assistant Solicitor and Counsel'knew or should have
known that (indictment Negotiations or not, a guilty plea

cannot be waived,'éven by Consent, that South Carolina Const.

mandates a Written Waiver, before a Judge can accept a guilty

plea. [EUCESON - ANdorson Il a0

1.
< e S v = v = o

ORI oRS Court's failure to obtain a Written waiver, violated
! Due Process, and invalidated the guilty plea. Thus Depriviné the
i% Court of Jurisdiction to accept, or convict me upon a Defective
; indictment. '
12) Upon being advised of my Psychological mental History. The
Court's Failure to Stop the plea hearing proceés, and order a
Psychological mental Evaluation, violated due Process,
invalidated the guilty pleas. Created a Structural Defect,
depriving the Court of Jurisdiction to accept my guilty plea.

3




103) Intentional or not is irrelevant, it may be assumed pursuant
to Both Assistant Solicitor and Counsel's Tactial decision to

with hold the same factual evidence, Until the presentation of
E the Punishment stage, Resolved the illusion of a Silent Record.
% and reasons for such, alony with Counsel's Negative statement to
the Trial Juage, that, ("if you run consecutive sentences....he

will die in Department of Corrections"), (Tr Pg.27)(L, 1-2).

(14) With holdiny Factual material Evidence of my mental History
created the "Theory of a Silent Record” and this Unconstitutional
Motives allow the Honorable Trial Judge to Assume, that I had a
Mental Competency Evaluation., and found to be Competent enough to

make the Guilty pleas, and stand trial.

(15) Pursuant to the Cumulative amount of Constitutional Due
Process violations, that Resulted in structural Defects. Because;
the Trial Judye fail to correct any of the violations, Deprived
the Honorable Court of Jurisdiction to accept my Guilty Pleas: or
Sentence me upon a Defective Kidnap Indictment; with-out a
Written Waiver, Section § 17-23-130 and 140. ‘

(16) It is clear that the Honorable Trial Judye relied upon the
Assistant Solicitor and Mr. Thompson's Judgment. Its also clear
as a Joint-Plea Negdtiator, Zgﬁ’A531stant solicitor,s Primary
Goal was to éﬁéﬁre* I was found guilty, and sentence to the
maximum;, and to die ‘in prison. Neither party could have cared
less of the- Unlawful position their action put the honorable

Judge in; to correct thelr Structural Defects.-

(17) I was totally 1ncompetent, and ask Mr Thompson (243 times),

to help ne get Some Mental help Counsel Just laughed and sald it

was to late for-that- ’ . @bcctemertes T IET T h‘p’l‘n‘m_n ﬁlle-a

Jsads = - g "i‘counsel Rush me to Court, and forgot
:to-gef afwaivér on the Kidnap Indictment., ‘/%VA, allowed the

Court to“'Séﬁﬁéhéé' me to (25-yers) on the Defective Kidnap

y.

Indictment-

JE




ALWAYS RAISE YOU HAND, GETTING JUDGE'
SHERvd, beFore Jpe,qm'/j .

yes_.. No .

S ATTENTION, THEN

s Coupse! 101sh T Suémn‘ Ta M/(}LL»

S 01 Mave ___JFINAL DISPOSITION
ORDERS, PREPARED, I WOULD LIKE TO SUBMIT FOR CONSIDERATION.
AND, IF THE STATE HAS NO OBJECTIONS, AND WITH 7 (&4}
SIGNATURE, .  THE CLERK {9, IJ_/,,,_: THE ORDERS., "
THUS RESOLVING THIS MATTER NOW? T Aow) Subdmitt 7h€

'Djspo.fafu!.l/ OR JG.QS',

C THANK YOU AGAIN YOUR HONOR.
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A

SUMMATION
The Claim of Ineffective Assistant of Trial Counsel, States
an [Independent Ground for Relief]. However, I am not seeking
relief upon Ineffective Trial Counsel as an 'Indenpendent
Groung'. .

I am seeking Relief upon the Cumulative Constitutional Due
Process Violations, that invalidated / Void my guilty pleas. and
Upon the Court's Failure to correct the violations, that created
Structural Defects, depriving the Trial Court of Subject matter

Jurisdiction to accept my guilty pleas, Which were in fact Void.

The Assistant Solicitor's Unconstitutional Motives,
invalidated / Void my Guilty Pleas, in her opening Presentation,
by submitting my Guilty Pleas, to the Court, with-out first
ordering a mental Competent evaluation, to determine if I was
Competent enough to make the Pleas. Then Continue with Multiple

Constitutional Violations that undermined the entire Pleas

Hearing Proceedings. Resulting in Jurisdictional errors, that had

nothing to do with Guilt or innocence. See Anderson V. Anderson;
299 s.C. 110,115, 382, S.E. 2d 897, 900 (1989), "...the acts of a

Court with respect to a matter which it has no Jurisdiction, are
Void.

I Pray the Honorable Court will uphold South Carolina Case
Authority in above matters and Void my Convicti

ON THIS_ /4~ DAY OFS@p¥ 2014 Respgc

COLUMBIA, S.C. 29120 x»“

d

|

_o
cmu\

NY

/QFJ:/c/awf

1 Declare under the penalty of perjury, that the’ géctsdclted hereln are
true to the best of my knowledge, submitted in good ialﬁﬁa in ‘atgempt to
resolve this matter, as soon as possible, so as not agse an unﬁécessary
delay, and in ever one's interest. 4

SWO and subscrlbed before Pro Se, I
15 this Dayse : Kenneth L. HlthD1 #3540341
of \ BRCI Wateree Unit 162
N\/'\\ k«fa,/ 4460 Broad River Rd: -

My/Commission expires: Columbia, S.C. 29210

My Comemieslon Exnires

!1 L -
arne 5, 20T
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; OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
I'Y OF Cherokee ;
g Vs, | INDICTMENT/CASE#: 2013 - Gs-11- 0OV
Kenneth Lee Hilton ) A/W#; i ek I»&\(:‘M('\-\-
- ) Date of Offense: _7/11/2011
Age: 50 ) SCCode § :_16:03-0636 16-3-653
) CDR Code #: o254y
)
& O ) SENTENCE SHEET
)

Yesf___] No[J CMVYes[] No[] Hazmat Yes(] No[J

] CONVICTED OF or

psition of the said indictment comes now the Defendant whio was XIPLEADS
ssault with Intent to Commit Criminal Sexual Conduct Second Degree [0-20v] .
ationof § 16-03-656, 16-3-653 of the S.C. Code of Laws, bearing CDR Code ¥ 054

[XIMOST SERIQUS [JMandatory GPS(CSC [1§17-25-45

IN-VIOLENT VIOLENT [JSERIOUS

rge is: [TJAslndicted, [JLesser Included Offcnsc,
El is X]Without Negouatmns or Recommendation,

@% SC Bar#

,EFORE, the Defendant is commited to the
20 days/months/years or

sterminate term of
to pay.a fine of § —

- = plus costs and assessments as applicable*;

[SgDcfcndam Waives Presentment to Grand Juxy

Neg; iated Sen%

efendant

[B/State Department of CorArections,
[T} underthe Youthfut Offender Act not to exceed

; provdded-that-upentheservieceof _ ™

w/minor 1st or Le

(defendant’s initials)
commendatlon by the State.

S35~

- Attomey for Deferfdant

Ay

for

SC Bar#
[ County Detention Center,

years
days/manths/years and/or payment

i/years and subject to South Carolina Department of Probation, Pal;ole and Pardon Services standard conditions of

ion, which are incorporated by reference.

ONCURRENT or

State Department of Corrections.

CONSECUTIVE to sentence on;
1e Defendant is to be given credit for time served pursuant to S.C. Code

§ 24-13-40 to be calculated and applied

% Defendant is to be placed on the Central Registry of Chlld Abuse and Neglect pursuant to S.C, Code §17-25-135.

ant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16_-25-20 or 16-25-65 (Criminal

:uc Violence ) to ship,transport,possess,or receive a firearm or ammunition.

. SPECIAL CONDITIONS:
;‘rrrUTION' [] therred D Der. Walves Hearing. [ JOrdered  PTUP
; $ e plus 20% fee QST days/hours Public Service Employment
nt Tems: __ - Obtain GED [
X by SC_DPPF:S'.-_ Attend Voc. Rehab. or Job Corp.
; = May serve- W/E begining—— = -ocomooe oo
gent: : Substance Abuse CounselxgrR OPY
i S N Random Drug/Al est %
206 (Assessments 07 L Fine may be pd. in utike Wedkly ONthly
*211(A)(i)(99!;‘-’ 07y 8 ' pmts, of $ K(')F_COUM
211(A)2} (DU o8 ,
§-2995 (DUI Assessiti 2 TR $_ paid &@RM&B@M&Q
1-286 (DUH__3 N , Other:
% 47.9 (Public s .
212 (Law Enforc Fu;__ ; .S
:"I_: ‘8 -
i $"‘-’ :
23 _ 1 Appointed PD or appointed other counsel,
, S S R ~ 8 : § 47.12 requires $500 be paid to Clerk
Fauuty«;(_rf paid in m,sta"mentg)_ 3 IS during probation.
i ‘ S AT
| : iy Presiding Judge DO AMDCRRY
of Court/ Deputy Clerk .2 Judge gfdeu &

T INTIN N

ﬂ.n.nn.lrj:w n 1 n‘ I

Semence Dale
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STATE OF SOUTH CAROLINA )  INDICTMENT oF SOUT
¥ OF
COUNTY OF CHEROKEE ; ‘ | B
| —
At a Court of General Sessions, convened on JANZ 2700 ﬂ?fﬂnﬁ—-x
\ ' ; L B
Grand Jurors of Cherokee County present upon their oath: TL:"‘" f
- NA) R
ASSAULT WITH INTENT TO COMMIT =
) ‘ ition of th
CRIMINAL SEXUAL CONDUCT, 2ND DEGREE \pupping |
' : ' jonof
) J-VIOLE

That Kenneth Lee Hilton, did in Cherokee County on or abou'cls

July 11, 201 1 willfully and unlawfully commn‘ an Assault With Intent 1d:

Gornmif Cnmmal Sgxual Conduct, Secohd Degree in, that The ST
FORE, th

Defendcnt de csscult 1he victim,< _ - ll‘:by USlng-rmmatel

— - _ - r

‘.r.'r”“-— >
) a afm

‘ :
ggrovafe ceerdon fo ah‘empt the sexuol ;boﬁery qg in v’dlahon oj —_—

"t\c
Y e
/.i

§96—3 656 Gnd §J 6-8 653 in VIOlQhon of ’THE COD!;;, OF LAWS OF ez and

SOUTH CAROLINA (1976) os omended ’ff { . e ‘5, - zgl?fl‘c;f

o b . g A
I B vy \f‘. i Defenda

Q 13

RPECH

‘;~ % ‘. o~ ‘.‘ v e -‘;!.""_‘ ) :‘ : . ;ntate Depa
i . ¢ . Bt el ' ,Defenda
' ,i" 10181
N (c Violen

. : 2 ITUTIO!

- 'S
‘ % ! , 1 Terms:
: - : ! ' 2y SCDP
. , ‘ B o ) N . . , [
: ‘ , : L 3 . , it:
- oo o b

y & . ' o
Again i | | 96 AXD
gainst the pgace and dngn:ty of the Sfcte, and coqirc:ry to fhe sfotute in such e
; ! . ) "T1(AN2H
: CE L 7995(DV

s

| g
£

—casenade-andprovided— : - Y
. Fa L ' v'" 4 -?86 (DUI

. oo : 17.9(Pub

112 (Law

ils(DﬂlE
I ’%‘p\Jl

2N Y

;‘;./j?p;oe»/ali{c ﬂ*l,ﬁg'{g& o b

- -, X . le ourt D



130.

TH CAROLINA IN THE COURT OF GENERAL SESSIONS

)
Cherokee ;
vS. y  INDICTMENTICASE#: __ 2012GS1100226
Kenneth Lee Hilton y  AWH _MI33967 :
) Date of Offense: _7/11/2011
. Sex' M . - Age: 50 y SC.Code § :_16-03-0910 :
IGT-SSTMW""X&* ) CDRCode#: _ 0095 y -
M'A-, . RO X )
7 SIBE 3  SENTENCE SHEET

o] CMV Yes[] No[] Hazmat Yes[ ] No[]

he said indictment comes now the Defendant who was [] CONVICTEDOF or PLEADS

[0-30v]

§ 16-03-0910 of the S.C. Code of Laws, bearing CDR Code # 0095

INT VIOLENT [JSERIOUS MOST SERIOUS [IMandatory GPS(CSC [1§17-25-45
: : : w/minor st or Lewd Act)

| As Indicted, {JLesser Included Ofiense.. [CIDefendant Waives Presentment to Grand Jury. (defendant's initials)

| Without Negotiations or Recommendation, 7] Negotiated Scnle O Recommendation by the State.
. - : s —

Seoae xu&}:.l.__x#AM«‘ S35

SKIM SC Bar# Defendant tlomey for Defend ant SC Bar#

ne Defendant is commited to the [%State Department of Corrections, [] County Detention Center,
term of ..’) 5 éaya&nen&hsfyearso& (J underthe Youthful Offender Act not to exceed T years

ne of § —— ; provided-that-upen-he-serviee of - days/monthsfyears and/or payment
__+ plus costs and assessments as applicable¥, lha-belenwmspmded'wrﬂrpnmﬂmor

i subject to South Carolina Department of Probation, Parole and Pardon Services ‘standard conditions of

are incorporated by reference.
INT or CONSECUTIVE to sentence on:
nt is to be given credit for time served pursuant to S.C. Code

wtment of Corrections, .
int istobe placed on the Central Registry of Child Abuse and Neglect pursuant to $.C. Code §17-25-135.

J. S C Sectlon 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Cnmmal
ice ) to shlp,transport,possess,or receive 8 firearm or ammunition. :

§ 24-13-40 to be calculated and applied

SPECIAL CONDITIONS: .
N: [] Dderred [j Def. Walves Hearing [Jorderea pPTUP __ ATRUFC
P‘US 20% fee: . T : ~ days/hours Public ; pﬁg{ e ’
SR Obtain GED [] ' m%

Atiend Voc. Rehab. or Job Corp
Maysewe—W/Ebegmmg R
Substance Abuse Counseling D ..

Random Drug/Alcohol testing [
Fine may be pd. in equal, consecutive weekly/monthly
pmts.of 8 ____ . begmmng

3 o pmd to Pubhc Defender I-und
Other: ' -

’PPS

smcns 10 .5 %)
(Conv Surchargc)
DUl Surchargc)

LoS12. T
R 2
Enforcc. Fundmg) S0

COun Surcharge) Q .

R (R L ST . e s S I
ehicle Assessment) . $40/ca —§ [] Appointed PD or appointed other counsel

2JA Surchdrge) QD § 47.12 requires $500 be paid to Clerk
f pmd in: mstal!mc'nts) - durmg probanon .

ﬁf"“wwwémmm

N
s.

Presiding Judge
Judge Code;

. .- Senterice Date: _/r/c,za'( //3 )«
APDEA/du_ 5 l ._.'-PU3 _V -

puty .(::lgrk i
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=
STATE OF SOUTH CAROLINA ) o INDICTMENT
COUNTY OF CHEéOKEE . ;
At a Court of General Sessions, ‘co’;\y‘e,ne_d on. MR z2m . - the

Grand Jurors of Cherokee County present upon their oath:

KIDNAPPING _
That Ke'nnelh Lée Hitton, did i Cherokee County on or about July 1 1,201,

w;llfully and unlawfully with criminal intent seize, conf‘ ine, |nvelgle, decoy. kldnap,

Jl
,at

- wn‘houl culhon’ry of Icw, all

'obduc’r or carry owoy on€

in wola’rlon of §16-03-910 THE CODE OF LAWS OF SOUTH CAROUNA (1976 CIs

. , AN x(. [ A
omended) ‘ ' L PR
. » L4y
LN '«,'.sj';“r.
¥ 'lt

such case made and provided.

seREImT ;e ORI X WP PIIE W L] PN A v A B
SERITCHE T . - xos &R T oAl s N T £ o R = Fr— "5

Auu;na]‘ the peace olgie) dignﬁ?’ﬁ“ﬁ'feﬂﬁm'e, vigle! c—U”l'lUly o ”le_.:SlﬂlD e l‘ :
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ADMINISTRATION—MISCELLANEQUS

COMMITMENT TO DEPARTMENT
OF MENTAL HEALTH

-~ ORDER /

ADMINISTRATIVE ORDER ¢

Pursuant to the provisions_ of S
South Carolina Constltutlon,

IT IS ORDERED that the attached form order
SCCA 221 (September 1987), a copy of which is at-
tached and made a part of this order, is approved
effective this date for the commitment of defendants
to the custody of*the South Carolina Department of
Mental Health to determine capacity to stand trial and
criminal responsibility pursuant to the statutory provi-
sions of this state. This form order is required to be
used for this purpose in the court of general sessions
and the family court to the exclusion of all others until
further order of the Chief Justice.

Chief Justice

September 25, 1987

Bamberg, South Carolina
THE STATE OF SOUTH CAROLINA {JIN THE COURT OF
_ GENERAL
- SBESSIONS
[J IN THE FAMILY
COURT .

COUNTY OF
The State of South Carolina,

ORDER FOR-
COMPETENCY
EVALUATION
(AND CRIMINAL
RESPONSIBILITY)

This matter comes before me on motnon of
for ah order requiring the defendant,
charged with
to subxmt to a psychiatric examination.

I have -considered the showing made in respect to
the motion for such an order and am of the opinion
that the defendant should be so examined pursuant to
the statutory provisions of this State.

V8.

Defendant

A e e e e v A e

THEREFORE, IT IS ORDERED that the defenda.nt .

shall be:

(3) Examined and observed at the appropriate facil-
ity of the South Carolina Department of Mental
Health for a period not to exceed fifteen (15)
days relative to his mental capamty to stand

trial. (Section: 7 44723-410(1).. »-or:~-Section
~) 14-23-4102), Code of Laws.of! South ‘Carolina,
< 1976)
And shal]/shall not be:

() Examined as aforesaid to determine Whether or
% not the ahove-named defendant is criminally
responsible pursuant to the McNaughten test

on‘ 4 Arﬁcle,V '

for his actibns_ ‘on or about

.And shall/shall not be' '

)\If found respon51b1e pursuant to the MeNaught-
"% en test, examined as aforesaid to determine
whether or not, because of mental disease or
defect, the defendant lacked sufficient capacity
to conform his conduct to the requirements of
the law. (Section 17—-24—20(AJ, Code of Laws of
South Carolma, 1976)’

The - ‘order . e:gg;qmahon shall be. requested by the

sofi c1{'o‘r “ahd scheduled By the- examl':‘un"?"ﬁmhty as

soon as possible. The defendant is to be transported
. “To arrive &t the examining facility at the time estab-

lished by confirmed appointment with the staff of the
examining facility. . -

The ‘defendant continues -under. the Junsdlctnon of

- this court. If the defendant is currently free on bond

or personal recognizance, such bail i3 hereby revoked
to the extent necessary to carry out the provisions of
“this order.

If the examination and observatwn of a pauent
committed to the custody of the Department of Men-
tal Health have not been concluded at the end of
fifteen (15) days, the defendant may be kept in the
custody of the said Department of Mental Health for
an additional period not to exceed fifteen (15) days,
provided the superintendent of the facility so requests
in writing the additional period of observation and
examination.

Within five (5) days of the examination or at the
conclusion of the observation period, a written report
shall be made.to the court pursuant to Seection
44-23-420, Code of Laws of South Carolina,’ 1976 as
amended.

If, in the judgment of the demgnated examiners or
the superintendent of the facility, the defendant is
presently mentally ill and in need of hospitalization,
then the ssid defendant shall be retained in the custo-
dy of the Department of Mental Health until such
time as a hearing, required and provided by Section
44-23 430, Code of Laws of South Carolina, 1976, as
amended, may be conducted by this court.

AND IT IS SO ORDERED.
———— . South Carolina
. This —— day of e, 19— .
Judges Signsture

180 MOVE OR CONBENT: 150 MOVE OR CONSENT:

Solicitor (Name Typed) Attorney for the Defendant (Name Typed)
Solicitor's Signature Address

Ciy, State, Zip

Attorney for Defendant Sigrature

ADDITIONAL INFORMATION FOR FAMILY COURT EVALUATIONS

632

APpevdix C-l,pq~15
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF CHEROKEE 7th. JUDICIAL CIRCUIT
€ ED 1B SRERSTATRE Ui
KENNETH L. HILT FL 54034

PRO SE, APPL CAN%--“

-vs- .. & rp C/A Noj 2013-CP-11-0302
STATE OF SOUTH CAROLINA“ W MOBEE EVIDENTIARY HEARING -FOR
STATE ATTORNEY ‘GENERARANDY Y. MCBteL FINAL DISPOSITION

. RESPONDENTS ‘ND FINDINGS OF FACTS d

‘VEUL—Jlaéaﬂ%réE ' 3 j£_i_ulsz)£;£!

INAL DISPOSTTION ORDER IN 'ABOVE ACTION

Py

The aboveliActiqn‘ came before this Honoréble Court for
Evidentiary Hearihg, fér.final Disposition. Applicant was present
Actingy Pro Se, and Properly Raised all His Claims on Record,
Challenging the Trial Court's Jurisdiction to Accept and Convict
him wupon (2) Two Guilty Pleas:; that &applicant alleged were
invalidated / Void, Multiple Times wupon Constitutional Due
Process Violations.of the 14th. Amends. US <ONST. ﬁf%j:faéwﬁ¥¢7¥?3.

Applicant Asserted the Trial Court's Failure to Correct the
Errors resulted in Structural defects, Depriving the Court of
Jurisdiction’ to Accept the  Guilty Pleas, submitted by the
Assistant Solicitor, and Convict Applicant upon Pleas, that were
in fact, Void by the Solicitor's failure to obtain a Mental
Competency Testing, to Determine if Applicant was Competent
enouyh tp make (2) two knowing, Voluntary Guilty Pleas; Before

Submitting such to the Trial Judge.

The State was Rapresented by Assistant Deputy Attorney
Gsneral, Ms Suzanne H. White, Wno was present and heard all
Applicant's Asserted Claims, Chalienging Trial Court's
Jurisdiction to Accept his Guilty Plesas, and Coavict him upda a
Defec:ted Kidnap Indictment, that had ndo Written Walver, ¢to

support the Guilty Plea, or Conviction.

where the Claim is the Court Lack Jurisdiction, the State
has the Burden ot Proof, that the Court Did Not Lack

Jurisdiction. State V. Evans 307 S.C. 477, 415 S.E.2a 816 (1992},

L,

1 0¥ 3




1 3.4

Also, S.C. PCR Act § 17-27-70 (a) Reguires the state to provide
"Pactual Material Evidence", with their Responsive Defense

Arguments, that the Court Did Not Lack Jurisdiction.

FINDINGS OF FACTS AND,
JUDICIAL CONCLUSION. § 17-27-80, SCRCP 52 {(a).

At the Conclusion of the Evidentiary Hearing, the State
Conceded with-out Objections that 2pplicant is entitled to the
relief he seeks. -

This Court finas that the State failed to establish that
Trial Court had Competent Subject Matter Jurisdiction to accept.

Applicant's Guilty Pleas, that were in fact Void.

This Court Further finds that, Although the State Attorney
General was named as Respondents 1in this Action. It filed no
Responsive Pleading, Denying any of Appilcant{s Claims.
Therefore; in Default SCRCP Rule 55, See Beauford V. Trask,
563 , S.E. 24 660 (s.c. 2002),

This Court Further finds that the State's Failure to File a
Responsive Defense Pleading, Act as a Waiver of Right to Appeal
any Judicial Orders issued in this Action. _

There 1s no Genuine 1issue as to any Material Fact that
Respondent are entitled to Judyment as a matter of Law.

FINAL DISPOSITION ORDER

WHEREFORE: this matter being fully resolved: Judgment is
for the Applicant, Kenneth L. Hilton, His Convictions are hereby.
Unconditionally Vacated/ Voia Pursuant to Anderson V. Anderéon,

299 S.C. 110,115, 382 S.E.2d 897,900 (1989), In Relevant Part,

("....With no need for Citation of Authority, that the acts of a
Court with respects to a matter of which it had no Jurisdiction
are Voia. _

IT IS SO ORDERED ON THIS;LQ_DAYVOF ‘MARCH - 12015,
IT IS FURTHER ORDERED that the Applicant, Kenneth L. Hilton., is

to be returned to S.C. Dept of Correction for Release

Proceedings.

2 oF 3
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The State Attorney General's Office, the Respondents will

make the Necessary arrangements, for Mr Hilton's release, with-in

(72-Hours), or ASAP.

IT IS SO ORDERED ON
THIS Q7 74. DAY OF MARCH, 2015

The Honorable Roger L. Couch
Presiding Circuit Judge of
Seventh Judicial Circuit

) State of South Carolina
CC:Clerk of Court

The Honorable

Seventh Judicial Circuit
The Honcrable Assistant Deputy Attorney
General, MS. Suzzane H. White'

Respondent for the State

Kenneth . Hilton, # 354034
Pro Se Applicant, C/A 2013-CP-11-0302

30f 3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHEROKEE )
) 2013-CP-11-0302
Kenneth Lee Hilton, ) ’
S.C.D.C. No. 354034, )
)
Applicant, )
) ORDER OF DISMISSA_[}_@ = 2
) 2z cm 52
State of South Carolina, ) LN g:
) o= _ am
Respondent. ) =2 3 eq
) f‘jﬁ = X
_<rr:|‘ T =5
wn w m

This matter comes before the Court by way of an application for postc?convisﬁon relief
(PCR) filed May 1, 2013. The Respondent made its return and motion for a more definite

statement dated March 17, 2014. An evidentiary hearing was held on March 27, 2015 at the

Spartanburg County Courthouse. The Applicant proceeded pro se. Suzanne H. White, Esquire

of the South Carolina Office of the Attorney General represented the Respondent.

The Applicant testified on his own behalf at the PCR hearing. Also testifying was the
Applicant’s plea counsel, Don Thompson, Esquire. The Court had before it the guilty plea ]
transcript, the Cherokee County Clerk of Court records, the South Carolina Department of
Corrections records, the PCR application, the return, and the Applicant’s Exhibits.

PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Corrections pursuant to
orders of commitment from the Cherokee County Clerk of Court. The Applicant was indicted at -
the March 2012 term of the Cherokee County Grand Jury for kidnapping (2012-GS-11-0226)
and the Applicant waived presentment on the charge of assault with intent to commit second-
degree criminal sexual conduct (CSC) (2013-05-11-0017).' He was represented by Don

) W
Y
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Thompson, Esquire.

On January 23, 2013, the Applicant pled guilty. He was senteﬁced by the Honorable J.
Derham Cole to consecutive terms of 25 years for kidnapping and 20 years for assault with intent
to commit second-degree CSC. The Applicant did not appeal.

ALLEGATIONS

In his appﬁcation, the Applicant alleges he is being held in custody unlawfully for the
following reason:

1. Ineffective assis‘tance of counsel.

In an “Addendum of More Definite Judicial Factual Information” dated March 18, 2014

‘and filed July 9, 2014, the Applicant made the following allegations:

1. “With-holding factual evidence & fail to order mental evaluation.”
2. Court lacked jurisdiction to accept pleas.
3. Ineffective assistance of counsel.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the Opportﬁnit)' to review the record in its entirety and hasi heard the
testimony and arguments presented at the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the hearing, aﬁd to closely pass upon their
credibility. This Court has weighed tﬁe testimony accordingly. Set forth below are the relevant
findings of fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of Counsel

The Applicant alleges he received ineffective assistance of plea counsel. In a PCR
action, “[t]he burden of proof is on the applicant to prove his allegations by a preponderance of
the evidence.” Frasier v. State, 351 S.C. 385, 389,570 S.E.2d 172,174 (2002).

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he
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must show both: (1) that his counsel failed to render reasonably effective assistance under
prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective
performance. See Strickland v.-Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.
State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). When there has been a guilty plea,.the
applicant must prove that counsel’s representation was below the standard of reasonableness and
that, but for counsel’s unprofessional errors, there is a reasonable probability that he would not

have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59;

106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001)

(citations omitted). .
A.

The Applicam argued the plea judge did not have jjurisdiction to accept his guilty pleas
because plea counsel and the assigtant solicitor withh.eld informétion regarding his mental status.
The Applicant argued there were jurisdictional and structural defects in his case. The Applicant
argued plea counsel failed to bring the kidnapping indictment to him for his signature. o

-Plea counsel testified the Applicant was originally indicted for kidnapping and second-
degree CSC, but that the Applicant waived presentment on the charge vof assault with intent to
commit second-degree CSC.

This Court finds the Applicant has failed to substantiate his allegation that the plea judge
lacked jﬁrisdiction in his case.” The true test of the sufficiency of an indictment is not whether it
could be made more definite and certain, but whether it contains the necessary elements of the
offense intended to be charged and sufficiently apprises the defendant of what he must be
prepared to meet. State v. Gentry, 363 S.C. 93, 103, 610 S.E.2d 494, 500 (2005). Indictments

are not evidentiary or jurisdictional documents — they are merely notice documents. Id. at 102,



610 S.E.2d at 500. The kidnapping indictment in this case was true-billed and clearly sufficient

to put the Applicant on notice of the charge he was facing. See State v. Tumbleston, 376 S.C.

90, 95-96, 654 S.E.2d 849, 852 (Ct. App. 2007). Further, there is a waiver of presentment for the
assault with intent to commit second-degree CSC indictment that was also sufficient to put the
Applicant on notice of the charge he was facing. The Applicant’s claim that the lack of his
signature on the kidnapping indictment somehow voided that indictment is without merit, as
there is no such requirement. This Court also finds the Applicant failed to meet his burden of
proving either that any party “withheld” his alleged “mental status™ from the plea judge or that
doing such would have left the judge without jurisdiction to preside over the case. These issues
are patently without merit. This Court concludes the Applicant failed to meet his burden of
proving p'lea counsel’s action§ resulted in the plea judge not havingjuri‘s'dictipn_:i_n his case. See
Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985) (in a PCR- proceeding, the
applicant bears the burden of proving the allegations in their application).
B.

The Applicant argued he had mental health issues and should have been evaluated. The
Applicant argued neither plea counsel nor the assistant solicitor informed the plea judge of his
mental illness.

Plea counsel testified an initial interview of his clients’ backgrounds is performed. Plea
counsel testified the Applicant’s form indicated there was no history of mental illness. Plea
counsel testified he was not aware of the Applicant having a background of mental health issues.
Plea counsel testified there were no problems with the Applicant’s competency. :

Plea counsel testified the Applicant did not inform him of any history of mental illness

and that he did not perceive issues related to competency. This Court finds plea counsel’s

139
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tis’timony.iﬁ c;edi'blet. This Court finds the Applicant has failed to meet his burden of proving
plea counsel was deficient in not investigating his alleged mental health background. See Leev. -
State, 396 S.C. 314, 721 S.E.2d 442 (Ct. App. 2011) (holding plea counsel cannot be found
deficient if she has no indication >of the defendant’s mental healith history). Further, the
Applicant “bears the burden of proof and is required to show by a preponderance of the evidence -
he was incompetent at the time of his plea.” Jeter v. State, 308 S.C. 230, 232, 417 S.E.2d 5%,
596 (1992). To sustain a claim that plea counsel was ineffective for failing to request a
competency hearingﬂle petitioner must show reasonable probability that he would héve been
found incompetent. Id. at 233, 417 S.E.2d at 596. Thé Applicant, however, failed to produce
either an expert witness to testify about his alleged mental health issues or any documentation on
this matter that would have been relevant to the issue. As such, the Applicant failed to meet his

burden of proof. See Dempsey v. State, 363 S.C. 363, 370, 610 S.E.2d 812, 815 (2005) (finding

that, as the applicant failed to have an expert testify at the evidentiary hearing, “any finding of —
prejudice is merely speculative™); see also Palacio v. State, 333 S.C. 506, 513, 511 S.E.2d 62, 66
(1999) (holding that, since the contents of challenged documents ;vere not presented at the PCR
hearing, the Applicant could ‘not demonstrate how the failure of counsel to obtain these
documents prejudiced the defense).

C.

This Court finds in regards to the allegations of ineffective assistance of counsel, plea
counsel’s testimony was credible, while the Appliéant’s testimony was not credible. This Court
further finds plea counsel adequately conferred with the Applicant, conducted a proper
investigation, was thoroughly competent in his representation, and that plea counsel’s conduct
did not fall below the objective standard of reasonableness. +~ |

5 ﬂé
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Accordingly, this Court finds the Applicant has failed to pro;/e the first prong of the
Strickland test — that plea counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that plea counsel committed either errors or omissions in his representation of the Applicant.
This Court also finds the Applicant has failed_to prove the second prong of Strickiand — that he
was prejudiced by plea counsel’s performance. This Court concludes the Applicant has not met
his burden of proving plea counsel failed to render reasonably effective assistance. See Frasier
3518.C. at 389, 570 S.E.2d at 174,

Involuntary Guilty Plea

The Applicant alleges his guilty plea was involuntary. In a PCR action, “[t]he burden of
proof is on the applicant to prove his allegations by a preponderance of the evidence.” See
Frasier 351 S.C. at 389, 570 S.E.2d at 174. |

To be knowing and voluntary, a plea must be entered with a full understanding of the
charges and the consequences of the plea. Boykin v. Alabama, 395 U.S. 238, 243-44, 89 S. Ct.
1709, 1712 (1969); Dover v. State, 304 S.C. 433, 434, 405 S.E.2d 391, 392 (1991). When
determining issues relating to guilty pleas, the court will consider the entire record, including the
transcript of the guilty plea, and the evidence presented at the post-conviction relief hearing.

Anderson v. State, 342 S.C. 54, 57, 535 S.E.2d 649, 657 (2000) (citing Harres v. Leeke, 282 S.C.

131, 318 S.E.2d 360 (1984)).

The Applicant argued plea counsel’s lack of representation forced him to plead guilty to
these charges. This Court notes, however, that the Applicant admitted to the plea judge that the
facts recited by the solicitor were true. (Plea transcript, p.23). The Applicént also told the plea
judge that he understood the trial rights he was waiving in pleading guilty, was satisfied with

6 %/Z
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counsel, and had not been coerced in any way. (Plea transcript, pp.11-14). This Court also notes -
the Applicant’s admission prior to sentencing that “1 am guilty of what I did.” (Plea transcript,
p.29). This Court finds the Applicant’s testimony is not credible. This Court further finds the

plea transcript refutes the Applicant’s allegation that his guilty pleas were involuntary. See Stalk

v. State, 375 S.C. 289, 300, 652 S.E.2d 402, 407 (Ct. App. 2007). This Court concludes the
Applicant entered knowing and voluntary guilty plea and that plea counsel did not coerce him
into entering such. See Boykin v. Alabama, 395 U.S. at 243-44, 89 S. Ct. at 1712; see also

Frasier 351 S.C. at 389, 570 S.E.2d at 174.

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically ad;iressed in this O.rder, this Court finds the Applicant failed to
present any testimony, argument, or evidence at the hearing regarding such allegations.
Accordingly, this Court finds the Applicant has abandoned any such allegations. |

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not
established any constitutional violations or deprivations before or during his guilty plea and
sentencing proceedings. Counsel was not deficient in any manner and the Apblicant was not
prejudiced by counsel’s representation. Furthermore, the Applicant’s gljilty plea was entered
knowingly and voluntarily within the mandates of Boykin. Therefore, this PCR application must
be denied and dismissed with prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His
attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules

7
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for the appropriate procedures to follow after notice of intent to appeal has been timely filed.

IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this _74“day of é;ﬁﬁ, 2015,

Rog #L. Couch
Présiding Judge
Seventh Judicial Circuit




144

4@eGS=11= 007

The State of South Carolina
County of Cherokee

-e

Barry Barnette, Solicitor

COURT OF GENERAL SESSIONS

JAN 22 2013 TERM

THE STATE

VS.

Kenneth Lee Hilton

indictment for

ASSAULT WITH INTENT TO COMMIT
CRIMINAL SEXUAL CONDUCT, 2ND DEGREE

SC Code: 16-3-656 and 16-3-453
CDR Code: 0254
Class FEL/C
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STATE OF SOUTH CAROLINA ) INDICTMENT
)
COUNTY OF CHEROKEE )
. JAN 22700
At a Court of General Sessions, convened on ., the

Grand Jurors of Cherokee County present upon their oath:

ASSAULT WITH INTENT TO COMMIT
CRIMINAL SEXUAL CONDUCT, 2ND DEGREE

That Kenneth Lee Hilton, did in Cherokee County on or about
July 11, 2011, willfully and unlawfully commit an Assault With Intent to
Commit Criminal Sexual Conduct, Second Degree, in that the
Defendant did assault the victim, , by using
aggravate coercion to attempt the sexual battery, all in violation of
§16-3-656 and §16-3-653, in violation of THE CODE OF LAWS OF
SOUTH CAROLINA, (1976), as amended.

Against the peace and dignity of the State, and conftrary to the statute in such

case made and provided.

ASEISTANT TOR



146

T2-GS-11-02%

The State of South Carolina

County of Cherokee

Barry Barnette, Solicitor

COURT OF GENERAL SESSIONS

MAR 77 2017 o
. TERM .

THE STATE

VS.

T s g
~

Kenneth Lee Hilton ' o

|

Indictment for
KIDNAPPING
SC Code: 16-03-910

CDR Code: 0095
Class FEL-A

H
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STATE OF SOUTH CAROLINA ) INDICTMENT
)
COUNTY OF CHEROKEE )

. MAR 72 2017
At a Court of General Sessions, convened on , the

Grand Jurors of Cherokee County present upon their oath:

KIDNAPPING

That Kenneth Lee Hilton, did in Cherokee County on or about July 11, 2011,
willfully and unlawfully with criminal intent seize, confine, inveigle, decoy, kidnap,
abduct or carry away one without authority of law, all

in violation of §16-03-210, THE CODE OF LAWS OF SOUTH CAROLINA, (1976,

as amended).

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided.

Agsistant Selichar





