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R.. p. 129, line 14 - p. 132, line 20. The Appellant never
argued that the rape conviction was not a "violent crime"
under the three strikes law.*

Objections at sentencing must be upon specific grounds.
Hudgins, 319 S.C. at 238-39, 460 S.E.2d at 391; State v.
Shumate, 276 S.C. 46, 275 S.E.2d 288 (1981). Furthermore, a
defendant cannot raise one objection below and raise a

different issue on appeal. State v. Bailey, 298 S.C. 1, 377

S.E.2d 581 (1989). The Appellant’s failure to argue this
objection to the sentence enhancement precludes its consider-
ation on direct appeal. State v. Garner, 304 S.C. 220, 222,

»

403 S.E.2d 631, 632 (1991); State v. Owen, 275 S.C. 586, 593,

274 S.E.2d 510, 513 (1981). Therefore, this Court should
dismiss tﬁis exception.’

Even if the Appellant properly preserved the issue, he is
not entitled to resentencing. Judge Pyle properly considered
the 1974 rape conviction in sentencing the Appellant under the

three strikes law.

‘“The assistant solicitor argued that the rape conviction
was the equivalent of a CSC charge under the three strikes
‘law. The Appellant never challenged this interpretation of
the statute. See R. p. 131, line 23 - p. 132, line 20.

SThe Appellant may argue that his sentence raises a

\~subject matter jurisdiction issue. Owen wholly refutes that
argument. In that case, the defendant argued that he was
sentenced improperly as a third offender while his second drug
offense was under appeal. This Court ruled that the failure
to raise the objection below waived the issue for appellate
review. Id., 275 S.C. at 593, 274 S.E.2d at 512. According-
ly, the Appellant cannot raise his present objection to his
"first strike" for the first time on appeal_f_v,_h




The Appellant contends that the crime of rape is a
distinct offense and not synonymous with CSC under State v.
Lambert, 276 S.C. 398, 279 S.E.2d 364 (1981). 1In that case,
this Court held that a defendant was not entitled to ten
peremptory challenges in a CSC prosecution, although the law
previously authorized ten challenges for rape. However,
Lambert did not discuss the substantive nature of the offenses
or distinguish the charges beyond a defendant’s entitlement to’
peremptory challenges. Furthermore, later case law refutes
the Appellant’s interpretation of Lambert.

Although penal statutes are construed strictly against
the State, the courts should not construe a criminal statute
“so strictly as to defeat the obvious intention of the
legislature." Barrett v. United States, 423 U.S. 212, 218, 96
S.Ct. 498, 502, 46 L.Ed.2d 450, 455 (1976). This Court has
noted that the CSC statutes were intended to "redraft and
recodify the statutory law relative to sexual offenses in this

State." State v. Summers, 276 S.C. 11, 12-13, 274 S.E.2d 427,

428 (1981).

In 1974, the crime of rape was defined as "the carnal
knowledge of a woman by force and against her consent."” State
v. Tuckness, 257 S.C. 295, 299, 185 S.E.2d 607, 608 (1971);
S.C. Code § 16-71 (1962). 1In several cases following Lambert,
this Court has ruled that the legislature intended rape to be

interchsngeable and cynonymous with the crime ef CSC. State

v. Elmore, 279 S.C. 417, 422, 308 S.E.2d 781, 785 (1983);

A ' 15



State v. Stewart, 283 S.C. 104, 109, 320 S.E.2d 447, 450-451

(1984); State v. Middleton, 295 S.C. 318, 323, 368 S.E.2d 457,

460 (1988). Consistent with this legislative intent, rape
would be a "violent crime" under section 16-1-60. Therefore,
Judge Pyle properly considered the Appellant’s rape conviction
as "strike one"vbefore sentencing him to life imprisonment.

This Court should reject the Appellant’s argument on appeal.

16



CONCLUSION

For all of the foregoing reasons, this Court should

affirm the Appellant’s conviction and sentence.

By:

Columbia, South Carolina

July 1, 1997

Respectfully submitted,

CHARLES M. CONDON
Attorney General

JOHN W. McINTOSH
Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney
General

G. ROBERT DELOACH, 1II
Assistant Attorney General

P.0O. Box 11549
Columbia, S.C. 29211
(803) 734-3727

JOSEPH J. WATSON
Solicitor, Thirteenth Judicial
Circuit /a

Greenville Commons, Suite 600
220 North Main Street

Greenville, S.C. 29601-2161
(864) 4678647

Attorneys for

Respondén
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II. The lower court properly considered the
Appellant’s rape conviction in sentencing
him to life imprisonment under the three
strikes law.

On August 30, 1974, the Appellant pled guilty to rape.

" R. pp. 134-35. :Twelve years later, on March 21, 1986, the

Appellant waived grand jury presentment and pled guilty to
burglary second degree - violent. R. pp. 137-39. Based upon
those offenses, the State indicated that it would seek a life

sentence under Act No. 462, § 37, 1986 S.C. Acts 2996 ["the

three strikes law"] if the Appellant was convicted of ABIK.

R. p. 140. That statute® authorized the Solicitor to seek
life imprisonment for a defendant convicted of a third violent
crime as defined by S.C. Code Ann. § 16-1-60 (Supp. 1996).

The Appellant now argues that rape is not the equivalent
of a criminal sexual conduct ("CSC") conviction, a violent
crime under § 16-1-60. Accordingly, the Appellant contends
that the lower court improperly sentenced him to life impris-
onment under the three strikes law. B.O.A. pp. 7-9. This
argument does not require reQersal.

First, the Appellant did not raise this argument below.
Before sentencing, defense counsel argued that the Appellant’s
1974 rape conviction was too remote to be considered, and

cited the Rules of Evidence in support of this position. See

e

3The legislature revised this section effective January
1, 1996. Act No. 83, § 18, 1265 ¢.,C., Acils 567. The present
version of the statute did not apply to ihe Appellant’s 1995
BABIK charge. See Act No. 83, § 62, 1995 S.C., Acts 595; S.C
Code Ann. § 17-25-45 (Supp. 1996). —

e

13
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entitled to instruction on 1lesser included offense unless
evidence shows that he was guilty only of the lesser offense].
As shown above, the Appellant did not dispute any of thqf
witnesses’ testimony, and claimed only that he did not
remember the incident. This assertion 1is insufficient to
reduce the charge to ABHAN. Cf. Scott, 269 S.C. at 451, 237
S.E.2d atA892 [Defendant’s statement that he did noﬁ intend to
kill victim was insufficient to reduce chargé to ABHAN]; State
v. Rucker, 319 S.C. 95, 459 S.E.2d 858 (Ct. App. 1995) [Simple
assault instruction was not required where;ABﬁAN defendént'
argued that the jury might disbelieve the State’s evidence of
aggrévating ¢ircumstances and on the remaining evidence find
the lesser offense]. Therefore, this Court should dismiss

this exception on appeal.

12



GROUNDS FOR RELIEF
In his pro se Petition for Writ of Habeas Corpus, Petitioner raises the following challenges
to his conviction:

A. The sentencing court did not have subject
matter jurisdiction to sentence petitioner to
life sentences and section § 17-25-45 life
without parole and § 17-25-45(a)(1) which
both are in violation of S.C. Const. Art. XII, §
2, and the substantive Due Process Clause and
Equal Protection Clauses of S.C. Const. Art.
L., § 3 and the Fourteent ndment of the
Umted States Conh r}f’igﬂ&!ﬂgﬂ %nnl counsel ¢
was ineffective 1n failing to challenge the
constitutionality of the life sentence and
section § 14-25-45 (a)(1) for these reasons, in
violations of Petitioner’s guaranteed rig[hts]
of S.C. Const. Art. I, § 14 and the Sixth and
Fourteenth Amendments of the United States
Constitution.

B. The State of South Carolina has failed to obey
its own Constitution Art. 12, § 2 and Art. II],
§ 17, as well as Art. I, §§ 3& 14, the Sixth and
Fourteenth Amendment of the United States -
of America as follows:

The General Assembly violated the single
subject clause of S.C. Const. Art. III, § 17
when it enacted Bill 3096 “Truth-In-
Sentencing” when it included within one bill
unrelated provisions, and § 17-25-45(a)(1) of
that act and Petitioner’s life sentence are [sic]
unconstitutional, and Applicant was denied
Due Process of Law and effective assistance
of counsel in violation of S.C. Const. Art. I,
§§ 3&14, and the Sixth and Fourteenth
Amendments of the United States Constitution
and Jackeg subject mauer jupisdiction (o
sentence Petitioner to a life sentence being the
statute is unconstitutional.
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CRIMINAL PROCEDURES:
Assault and battery with intent to kill
Criminal sexual conduct, First degree
Criminal sexual conduct, Second degree
Criminal sexual conduct with minors, except where evidence is
presented at the criminal proceeding and the court, after the
conviction, makes a specific finding on the record that the
conviction cbtained for this offense resulted from consensual
sexual conduct where the victim was younger than the actor, as
contained in Section 16-3-655(3) '
Assault with intent to commit criminal sexual conduct, First
and Second degree ’
Kidnapping
Conspiracy to commit kidnapping
Carjacking
Arson, First degree
Burglary, First degree
Armed robbery .
Auempted armed robbery
Damaging or destroying building, vehicle, or other property by
means of explosive incendiary, death results
Taking of a hostage by an inmate
Giving information respecting national or state defense to
foreign contacts during war
Satlhexz:lg information for an enemy
nlawful removing or damagi i ili i
ment when death xgesults g of airport faclty or equip-
Interference with traffic-control devices or railroad si
signals prohibited when death results from violation Vgns o
Obstruction of railroad, death resylts,

ense’” means:

se which is punishable by a2 maximum term of imprisonment for
nore which is not referenced in subsection (C)(1);

n1cs enumerated as follows: :

Lynching, Second degree
Engaging child for sexual performance
Acceprance of bribes by officers
Accepting bribes for purpose of procuring public office
Arson, Second degree :
Burglary, Second degree
Embezzlement of pubiic funds
ggeagh_ of trust with fraudulent intent
taining signa y '
Insumncg fragmdture or property by false pretenses
Trafficking in controlled substances
Trafficking in ice, crank, or crack cocaine
& (2) (Ii)_ls'u:lbute, sell, manufacture, or possess with intent to
¢ cllsl.ggfute controlled substances = within proximity of

Causing death by operating vehicle whil i
ence of ¢ drugs or élco}})lol; an% e while under infl

5 enumerated below:

Accessor).' before the fact for any of the offenses listed i
b e 3 e offenses listed in

]
é

JUDGMENT AND EXECUTION § 17-25-45

(D) Except as previded in subsection (E), no person sentenced pursuant to this
section shall be eligible for early release or discharge in any form, whether by
parole, work release, release to ameliorate prison overcrowding, or any other early
release program, nor shall they be eligible for earned work credits, education
credits, good eonduct credits, or any similar program for early release.

(E) For the pu.pose of this section only, a person sentenced pursuant to this
section may be paroled if:

(1) the Department of Corrections requests the Department of Probation,

Parole, and Pardon Services to consider the person for parole; and ’

(2) the Department of I'-obation, Parole, and Pardon Services determines that
due to the person’s health or age he is no longer a threat to society; and

(a) the person has served at least thirty years of the sentence imposed
pursuant to this section and has reached at least sixty-five years of age; or

(b} the person has served at least twenty years of the sentence imposed
pursuant to this secion and has reached at least seventy' years of age; or

(c) the persc;n is afflicted with a terminal illness where life expectancy is one

year or less; or

(d) the person can produce evidence comprising the most extraordinary
circumstatices. ]

(F) For the purpose of determining a prior conviction under this section oxly, =
prior conviction shall mean the defendant has been convicted of a most serious or
seriovs offense, as may be applicable, on a separate occasion, prior tc the instant
adjudication. ’

(G) The decision to invoke sentencing under Section 17-25—45(B} is in the
discretion of the solicitor. The provisions of Section 17-25-25(A} shall be mandatc-
ry.
ﬁl) Where the solicitor is required to seek or determines to seek sentencing of a ¥

efendant under this section, written notice must be given by the solicitor to the.
defendant and defendant’s counsel not less than ten days before trial.

janunry 1, 1996; 1997 Act No. 113, § 4, eff June 13, 1997; 1997 Act No. 136, § 4, cff june
N\.11, 1997; 1998 Act No. 402, § 3, eff June 8, 1953.

Py s e

ditor’s Wate— N
1955 Act No. 83, by § 62, provides rthat the 1995 amendment to this section applies prospectively
1o all crimes committed on or afigythe Act’s effective date of january 1, 1996.

T R

ffect of Amendment—

Yhe 1986 amendmen:t made grammatical changes; revised (1)A by substituting “a violent crime
as ‘deTined tn § 16-1-60 except a crime for which a sentence of death has been imposed™ for an
enumeraiion of specific erimes, by adding “for such crime”, and by substituting “life 1mprisonment
withou: parele’” for “life in prison”; deleted former (1)B; and redesignated former (1)C as (1)B.

The 1995 amendment substantially revised this section.

The first 1997 amendment (by Act No. 113), in subsection (C)(2). inserted a reference to
16-11-110(B). .

The second 1997 amendment by Act' No. 136), in subsection (C)(1), inserted a reference tc
§ 24-12-450. :



Office of the Clerk of Court

Greenville, South Carolina

' Paul B. Wickensimer

Clerk of Court
GrE en‘llll e Circuit Court Division
Greenville County Courthouse
Countg 305 East North Street

Greenville, South Carolina 29601
| (864) 467-8551 FAX (864) 467-8540

December 7, 2016

Douglas James Hill #135153
Lieber Correctional Inst.
P.O. Box 205

Ridgeville, SC 29472

Dear Mr. Hill:

Thank you for returning your completed information sheet. Enclosed please find the
copies you requested for the indictment numbers you provided with the following
exception:
- Notice of Intent to Seek Life Sentence Without Possibility of Parole. No such
document was filed with the Clerk of Court for General Sessions for the
indictment numbers listed on your information sheet.

Sincerely,
Clerk of Court
Greenville County General Sessions

Circuit Court Division e Greenville County Courthouse 305 E. North St. eGreenville, SC 29601 ¢
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July 1999, the father received only $7,981.57
trom the refinancing, an amount substantially
less than the amount he could have obtained
had he not executed the mortgages. The
father acknowledged he would have had over
$20,000.00 to pay on his HLA obligations had
he not executed the mortgages and paid his
family members, but reasoned such a contyi-
bution would have made little difference in
his tofal obligation, In spite of the court
order, the husband did not make any pay-
ments to the school.

In addition to failing to reimburse the
mother for his share of the HLA expenses or
make payments directly to HLA, it is undis-
puted the father failed to make child support
payments in the amounts specified in the
May 25, 1999 order. The lather was re-
quired to make payments of $951.00 per
month until he began making his HLA pay-
ments, at which point he was allowed to
reduce the child support payments to $571.00
per month. The father did not begin making
his portion of the HLA payments, yet he
reduced his child support payments to the
wite. Further, not only did he reduce the
child support, he did not even pay the
$571.00, but cut the amount back to $476.00
per month, the amount due under the 1993
order. .

Under these facts and circumstances, and
giving due deference to the family court’s
consideration of matters of ,credibility, we
find no error in the court’s determination the
father’s failure to comply with the mandates
of the final order was willful in nature.

VIL

The father also contends the family court
erred in awarding the mother $1,000.00 in
attorney fees in connection with bringing the
contempt action. e asserts the award of
these fees should be reversed if the finding of
contempt is reversed. Given our affirmation
of the family comt’s finding of contempt, this
argument has no merit,

The father further argues. however, the
award should be reversed Based on the
court’s failure “to muke findings of salient

the father's attorney.

REPORTER, 2d SERIES

facts and conclusions of law” supporting the
award in its order. We agree.

{15,16] Rule 26(a), SCRFC provides:

An order or judgment pursuant to an adju-
dication in a domestic relations case shall
set forth the specitic findings of faet and
conclusions of law to support the court’s
decision.

When an order from the family court is
issued in violation of Rule 26(a), the appellate
court may remand the matter to the trjg)
court or, where the record is sufficient, make
its own findings of fact in accordance with
the preponderance of the evidence. Griffith
v Griffith, 332 8.C. 630, 646-47, 506 S.E.2d
526, 535 (Ct.App.1998). However, if there is
inadequate evidentiary support for the fac-
tors to be considered in making such an
award, the appellate court should reverse
and remand for the trial court to make spe-
cific findings. Id. at 646, 506 S.E.2d at 535,

[17] In this case, the family court merely
stated the mother “introduced a detailed Af-
fidavit from her attorney” in support of her
request for fees, that the hourly rate of
$150.00 was reasonable, and “based on the
tactors relevant to setting an award of fees”
the father should contribute $1,000.00 toward
the mother's attorney fees. Clearly, this
cdoes not comply with the mandate of Rule
26(a). Further, there is simply no evidentia-
ry support in the record whatsoever from
which this court can’ make its own findings.8
Accordingly, we reverse and remand this is-
sue for the family comt to make specific
findings of fact.

For the foregoing reasons, the decision of
the family court is

AFFIRMED IN l’ART REVERSED I\!
PART AND REMANDED. ?
L e R e e e e

ANDERSON and SHULER, JJ., concur,

W
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8. There is no indication of the hours spent on the
case or even the total amount of the attorney’ fees
incurred by the mother in the contempt action.
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_ Defendant was convieted in the Circuit
Cowrt, Richland County, James R. Barber
111. .J., of armed robbery and was sentenced
to 30 vears imprisonment. State appealed
sentencing decision. The Court of Appeals,
(‘onnor, J., held that fact that defendant had
actual notice of state’s intention to seek a life
sentence was not sufficient to meet notice
requirements of recidivist sentencing statute.
Affirmed.

Goolshy. .J.. filed a dissenting opinion.

sSentencing and Punishment &=1361

Faet that armed robbery delendant had
actual notice of state’s intention to seek a life
sentence was not sufficient to meet notice
requirements of recidivist sentencing statute;
under the statute, state was required to pro-

-vide defendant and his counsel with written

nutice.  Code 1976, § 17-25-45(H).
_—TTTT—

T

Attorney General Charles M. Condon,
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Solicitor Warren B. Giese, all of Columbia,
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CONNOR, J.:

The State appeals the trial court’s refusal
to sentence Roy Johnson to life imprison-
ment without the possibility of parole pursu-

4__.4;

ant to South Carolina Code section 17-25—-45.
We affirm.

FFACTS

On September 1, 1999, a Richland County
jury found Johnson guilty of armed robbery.
Because Johnson had a prior armed robbery
conviction resulting from a 1992 guilty plea,
the State asked the trial court to sentence
Johnson to life imprisonment without the
possibility of parole under section 17-25-45.
Defense counsel objected, arguing the State
failed to give counsel written notice of its
intent to seek a life sentence without parole.

The clerk's file contained a notice of the
State's intention to seck a life sentence with-
out parole. The notice was filed May 26,
1999. In addition, the assistant solicitor stat-
ed he handed a copy of the notice to Johnson
that same day or the day after and included
a copy of the notice in the discovery materi-
als provided to defense counsel. In addition,
the assistant solicitor stated he told defense
counsel in May 1999 that the State would
seek a life sentence without parole. In a
memorandum submitted after the trial, the
assistant solicitor alleged he permitted de-
[ense counsel “complete access” to his trial
notebook, which contained a copy of the writ-
ten notice filed with the clerk of court.

Defense counsel admitted “[t]here was a
lot of talk by the solicitor before trial that he
was going to seek life without parole; howev-
er, I was never given any notice that he was
going to seek life without parole in a written
form.”  Although defense counsel denied
having received a copy of the written notice
as part of the discovery material, he acknowl-
edged he had actual notice of the State’s
intent to have Johnson sentenced to life im-
prisonment without parole.

The trial court took the matter under ad-
visement. On September 9, 1999, the trial
court sentenced Johnson to thirty vears im-
prisonment. [n declining to sentence John-
son to life imprisonment without parole, the
trial court. found: (1) Johnson himsell had
received written notice of the State’s inten-
tion to seck a life sentence without parole:

(2 the State filed the notice with the clerk of

court on May 26, 1999 and ¢3) delense coun-

-)
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! whether the purpose of the statute has been quires only actual notice of such intent, I
satisfied. The reasoning used by the su- would hold the trial court erred in declining
preme court to support its decision in Wask-  to sentence Johnson as the St?t,e requested.
ington indicates a trial court should avoid a  Accordingly, I would reverse Johnson’s sen-
“bright line” approach in deciding whether to  tence and remand the case to the trial court,
sentence a defendant to life imprisonment fop sentencing to life imprisonment without
without parole pursuant to section 17-25-45 parole. © - . - .
‘when there is a dispute concerning whether -
the State complied with technical require-
ments of the statute. -

(=] EK[V NUMBER SYSTEM

i
Here, it is undisputed defense counsel had $ i
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requirements of due process are met,? the
State’s failure to provide written notice
would more appropriately eall for sanctioning
those responsible for the procedural irregu-
larity rather than allowing a repeat offender
to avoid a statutorily required serltenceﬁ.

Moreover, in State v. Washington,® the
South Carolina Supreme Court held section
17-25-45 requires only actual notice. In that,
case, the State initially sent the defendant,
written notice that it would Seek a life sen-
tence without parole under section.17-25-45,
Because of errors in the indictnjent, th
State later re-indicted the defendanit, but-did-
not send a second notice.

of the State’s intent to invoke section 17-2
45. Despite this factual difference, I woul
hold Waskington is applicable to this case!

First, I think it is significant that, although
the supreme court could have emphasized the
fact that the requirements of section 17-25-
45 had already been satisfied, it chose in-
stead to base its holding on the fact that the"
defendant had actual notice of the State’s
intent. In other words, the basis for the
supreme court’s decision.wag not the State’s
earlier compliance with the statutory re-
quirement of Wi'itten.notice_ when it initially
indicted the defendant but the inference that
the prior notice was sufficient to inform the
defendant of the possibility that he could _
receive a sentence of life imprisonment with-
out the possibility of parole after the second
indictment was issued. _In addition, as noted
in footnote 4 of the opini(;n, “[t]here would be
no duty to inform Defendant about seeking

actual notice that the State intended to seek
a sentence of life imprisonment without pa-
role. In.view of the supreme court’s holding
in Washington that section 17-2545 re-

The supreme court held the State “was no
precluded from applying section 17-25-45 be-
cause, even without a second notice, Defen-
dant had actual notice that the State would
be seeking life without parole.”¢ In so hold]
ing, the supreme court observed, “This Court}

R ARy

has found that wunder such motice statutes,
the law only requires actual notice.”?

As the majority notes, the defendant in-

Washington had once received written notice

bility of parole.” Id. § 17-25-45(A) (emphasis
added

3.\ The requirement of written notice in section
-25-45 is a procedural safeguard.beyond the
requirements of due process. See Oyler v. Boles,
368 U.S. 448, 82 S.Ct..501, 7 L.Ed.2d 446 (1962)
(holding defendants must receive only reasonable
notice and an opportunity to be heard relative to
recidivist charges); State v. Burdette, 335 S.C. 34,
515 S.E.2d 525 (1999) (stating that, under the
South Carolina Constitution, there is no duty to
advise a defendant that the State is sceking an
enhanced sentence under section 17-25-45); see
also Massey v. State, 609 So.2d 598 (Fla.1992)
(holding the prosecution’s failure to serve notice
of its intent to have the defendant sentenced as
an habitual offcnder was harmless error in view
of the stated purpose of the statutory notice re-
quirement); ¢f. Tasco v. Butler, 835 F.2d 1120
(5th Cir.1988) (remanding for a determination of
whether the defendant and his attorney had re-
ceived sufficient notice to prepare a defense to
recidivism charges and, if not, a determination of
| whether the defendant suffered prejudice as a
result of this procedural deficiency).

4. Cf. State v. Culbreath, 282 S.C. 38. 316 S.E.2d
681 (1984) (holding the. failure of the solicitor to
act on a warrant within a certain period of time
set by the South’ Carolipa Rulés of Criminal
Procedure would subject the solicitor to con-
tempt proceedings but would not invalidate the
warrant or prevent subsequent prosecution).

the statute’s application if it were not for the
statutory provision.” 8

the statutory procedures were followed, but

5. 3388.C. 392, 526 S.E.2d 709 (2000).

4
6. Id. at 398,526 S.E.2d at 712,

The pivotal inquiry, then, is not whether

d. Id. (emphases added). In support of this hold-

ing, the supreme court cited State v. McWee, 322
S.C. 387, 472 S.E.2d 235 (1996), and State v.
Young, 319 S.C. 33, 459 S.E.2d 84 (1995), both
of which dealt with notice requirements in death
penalty cases. The majority correctly states that
the statute requiring notice in these cases, in
contrast to section 17-25-45, does not specify the
manner in which the solicitor is to give the
notice. In my view, however, the very fact that
the supreme court relied on McWee and Young in
deciding Washington only strengthens the argu-
ment that the focus of 17-25-45 should be on
whether the necessary individuals had actual no-
tice rather than on whether notice was given in
the manner prescribed in the statute. Certainly,
the prospect of a death sentence is at least as
serious, if not more so, than that-of a life sen-
tence without parole. As the supreme court -
must have recognized, to allow more leeway in
notifying a defendant of the first possibility
would be a disturbing incongruity in the admin-

istration of justice.

Washington, 338 S.C. at 398 n. 4, 526 S.E.2d at
712 n. 4,

i ¥
R
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sel haH ‘actual notice of the State’s. intent, as
evidenced by the fact that he had sought a
continuance on that ground.l. The trial court,
however, further noted that, although the
assistant solicitor stated he personally served
written notice on defense counsel in July
1999, defense counsel stated he never re-
ceived it. The. trfal court resolved this dis-
agreéement in Johnson's favor, finding. there
were no cover letters or other documents in
either the solicitor's file or the public defend-
er’s file- to suggest the State gave defense
counsel written notice that it would request a
life sentence without parole in the event of a
guilty verdlct

ANALYSIS

The State contends that, because defense
counsel had actual notice of its intent to seek
a life sentence in this case, the trial court
erred in finding it did not give sufficient
notice under the statute.

South Carolina Code section 17-25-45(A)
provides in pertinent part:

Notwithstanding any other provision of
law, except in cases in which the death
penalty is imposed, upon a conviction for a
most serious offense as defined by this
section, a person must be sentenced to a
term of imprisonment for life without the
possibility of parole if that person has one
or more prior convictions for:

(1) a most serious offense;. . . .

S.C.Code Ann."-§ 17-25-45(A) (Supp.2000).
Paragraph (C) of the statute includes arméd
robbery as a “most serious offense." Id.
§ 17—25—45(0) :

tencing provisions of section 17-25-45(A)
mandahory.{ : Id § 17-25-45(G). Regarding
the notice requirement, the statute provides:

Where the solicitor is required to seek
or determines. to seek sentencing of a de-
fendant under this section, written notice

1y must be given by the solicitor to the defen-

1. Before Johnson's trial was scheduled to begin,
defense counsel unsuccessfully moved for a con-
tinuance on the sole basis that he needed more

The General Assembly has made the sen-

dant and defendant’s counsel not less than
ten days before trial.

Id § 17-25—45(H) (emphasis added).

e South Carolina Supreme Court h
laid out the prineiples of statutory construd
tion as applied to a criminal statute: &

It is well established that in interpreting
a statute, the court’s primary funetion is to
ascertain the intention of the legislature.
When the terms of the statute are clear
and unambiguous, the court must apply
them according to their literal meaning.
Furthermore, in construing a statute,
words must be given their plain and ordi-
nary meaning without resort to subtle or
forced construction to limit or expand the
statute’s operation. Finally, when a stat-
ute is penal in nature, it must be construed
strictly against the State and in favor of
the defendant.

State v. Blackmon, 304 S.C. 270, 273, 403
S.E.2d 660, 662 (1991); accord Kerr v. State,
345 S.C. '183, 547 S.E.2d 494 (2001).

The South Carolina Constitution gives sole
legislative power to the General Assembly.
S.C. Const. art. III, § 1 (“The legislative
power of this State shall be vested in two
distinet branches, the one to be styled the
‘Senate’ and the other the ‘House of Repre-
sentatives,” and both together the ‘General
Assembly of the State of South Carolina.’”).
By its words in the recidivist statute, the
General Assembly has mandated that the
solicitor “must” notify the defendant and the
defendant’s counsel in_writing if the solicitor
intends to seek a life sentence without the
possibility of parole. For this Court to dis-
miss the cléar and unambiguous language of
the statute dnd merely require the defen-
dant’s counsel to have actual notice of the
solicitor’s: intent to seek life without parole
would have the effect of amending the stat-
ute. In our view, actual notice under section
17-2645(H) is insufficient unless and until
the General Assembly decides otherwise and
amends the statute itself.

On appeal, the State has attempted to
convinee this Court of the “obvious purpose”

time to prepare because Johnson was facing the
possibility of a life sentence without parole.

-

g
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of the notice. provision and-the “clear in-
tent” of the General Assembly. - However,
we refuse to delve beyond the clear and un-
ambiguous. words of the statute. This no-
tice provision is clearly for the benefit of
the defendant. If the General Assembly
had not intended for the defendant’s counsel
to. receive written notice, it would not have
so provided. o

The State also relies on the South Carolma
Supreme Court’s declsmn in State v. Wash-
ington, 338 S.C. 392, 526 S.E. 2d 709 (2000),
for the proposition that actual notice is suffi-
cient under section 17-25-45(H). . In Wash-
ington, when the defendant was.initially in.
dicted, he received writtefi “notice that the
solicitor would seek life imprisonment with-
out parole. Because of errors in the original
indictment, the defendant was re-indicted:
Upon re-indictment, the solicitor did not send
a second written notice to the defendant.. Id.
at 398, 526 S.E.2d at 712. .

The Supreme Court held the State “was
not precluded from applying section 17-25—

. 45 because, even without a second notice,

Defendant had actual notice that the State
would be seeking life without parole.” Id. In
so holding, the Supreme Court observed,
“This Court has found that under such notice
statutes, the law only requires actual notice.”
d-———————
We believe there are two reasons the pres-
ent case is distinguishable from Washington.
First, the defendant in Washington. did re-
ceive written notice of the State's intent: to
invoke section 17-25-45 at least once. ' It was
only after his re-indictment that the solicitor
did. not send a second notice to the defen-
dant. In the present case, the trial judge
found Johnson's attorney mever received
written notice of the solicitor’s intent, to seek
life imprisonment without parole as required
under section 17-25-45(H). We find the dif-
ference between these two scenarios signifi-
cant. Furthermore, we believe Washington
was decided on the basis that the prior writ-
ten notice sufficiently satisfied the statute’s
« written notice requirement, and therefore ac-

2. S.C.Code Ann. § 17-25-45(G) (Supp.2000).
This subsection also states the solicitor has the
discretion to invoke the sentencing provision un-
der paragraph (B), which provides for a life

sentence without parole upon convicti £-a

tual notice was sufficient under the facts of
that particular case. .

Secondly, in support of their statement
hat “under such notice statutes, the law only
equires actual notice,” the Supreme Court
ited State v. McWee, 322 S.C. 387, 472
SE2d 235 (1996), and State v. Young, 319
S.C. 33, 459 S.E.2d 84 (1995), both of which
/dealt with notice requirements in desth pen-
alty cases. The statute requiring notice in
cWee and Young only requires that
“Iwlhenever the solicitor seeks the death
penalty he shall notify the defense attorney.”
8.C.Code Ann. § 16-3-26(A) (Supp.2000).
There is no mention in the statute of the
manner in which the notice shall be given by
the solicitor. {We do not believe the Supreme
Court intended to adopt a broad rule that,
egardless of the circumstances of the partic-
ular case, all notice requirements in criminal
statutes are satisfied by actual notice, not-
ithstanding the General Assembly’s legisla-
tive mandate to the contrary.  Therefore, we
have concluded that the holding in Washing-
ton is limited to the speecific facts set forth in
the Supreme Court’s opinion.

RS

For these reasons, the trial judge did not
rr in refusing to sentence Johnson to life
Imprisonment without the possibility of pa-

notify Johnson’s counseL

HEARN, C.J. concurs. and GOOLSBY, J.,
issents in separate opinion.

GOOLSBY, J. (dissenting):

I dissent. I would hold that defense coun-
el's admission that he was aware of the
State’s intention to seek a life sentence with-
out parole against his client gave the trial
court sufficient reason to sentence Johnson
accordingly.

The legislature has made the sentencing
provisiqns of section 17-25-45(A) mandato-
ry2 It would follow that, as long as the

“serious offense’” under certain conditions. In
addition, South Carolina section 17-25-45(A)
provides that a person convicted a third time of a
most serious offense “‘must be sentenced to a
term of imprisonment for life without the possi-

ole because. the soligitor failed to. properly,
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M v, State

battery with intent to kill (ABWIK). Respondent was sentenced to ten. years
In prison, suspended upon the service of five years }?robation. In 1988,
respondent pled guilty to voluntary manslaughter and was sentenced to thirt

years in prison. o

At the time of respondent's 1988 plea, his 1985 prior conviction
was not defined as a violent crime and he was eligible for parole.! The PCR
Judge pgranted respondent’s application for relief and found that the
retroactive application of the violent crime definition for purposes,of parole
eligibility violates the ex post facto clause of the State _Constitution. We
agree. < — . ‘ -

A retroactive change in state law whichinflicts a greater)
punishment for a crime than that which applied when the criminal act was/ -
committed violates the ex post facto clauses of the federal and state
constitutions. U.S. Const. Art. I, § 10; S.C. Const. Art. I, § 4. An increase
in parole eligibility from ten to twenty years has been found to violate both
clauses. State v. Matthews, 296 S.C. 379, 373 S.E.2d 587 (1988) subsequent
history omitted. \

We affirm the circuit court’s order finding that retroactive
application of § 16-1-60 which would deny respondent parole eligibility
violates his ex post facto rights, and requiring respondent be reclassified, and
that he be afforded a parole hearing in accordance with his reclassification
or in the alternative, that respondent be allowed to withdraw his plea.

AFFIRMED.

TOAL, MOORE, WALLFR and BUKNETT, JJ., aaxcus.

rThe statute defining violent crimes, S.C. Code Ann. § 16-1-60 was .

enacted in 1 9§_6.\/ﬂ’_,_,,,____,————~—\_——\_/.~4
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' FINNEY, C.J.: In this post-conviction relief (PCR) action, the
- circuit court granted respondent relief, finding the retroactive application
. of a statute denying respondent parole eligibility violated his ex post facto:

rights. The Court granted the State's petition for a writ of certiorari. We
& ,%‘W
@ ‘ affirm.
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PHILLIPS v. STATE OF SOUTH CAROLINA

In 1986 and 1987, respondent comnutted numerous crimes,
including first degree burglaries. He ultimately pled guilty in 1987 to

- several charges, including four counts of first degree burglary. Respondent
~ had a 1982 conviction for armed robbery. At the time respondent

cornrmtted the armed robbery, however, it was not defined as a violent
crime.! Although the burglaries were defined as violent crimes under § 16-

~1-60, the parole eligibility statute only denied parole to those "serving a

sentence for a second or subsequent conviction,. for violent crimes. . . . . " §
24-21-640 (Supp. 1997).2 Consequently, respondent was parole eligible at
the time of the 1987 burglary pleas.

In 1993, the violent crimes statute was amended to provide,
among other things, that it had prospective effect only. 1993 Act No. 184,
§ 8. The first 1995 amendment explicitly continued this policy. 1995 Act
No. 7, Part [, § 3. A second 1995 amendment® eliminated this language,
however, and the Department of Probation, Parole, and Pardon Services
notified respondent that he was no longer parole eligible since he was .
deemed to have "a second or subsequent conviction. . . . for violent crimes"”
under § 24-21-640 in light of the 1982 armed robbery plea Respondent
then brought this PCR action challenging the application of the revised -
violent crimes statute to him, alleging that to do so violated hm ex post
facto nghts

A retroactive change in state law which inflicts a greater

'pu.mshment for a crime than that which applied when the criminal act

was committed violates the ex post facto clauses of the federal and state
constitutions. U.S. Const. Art. [, § 10; S.C. Const. Art. I, § 4. An increase

~ in parole eligibility from ten to twenty years has been found to violate

both clauses. State v. Matthews, 296 S.C. 379, 373 S.E.2d 587 (1988)
subsequent history omitted. - Whether a legislative "adjustment” to parole
and sentencxng procedures violates the federal clause is a matter of degree.
514 U.S. 499, 115 S.Ct. 1597,

gl Doushes Hih
he statute defining violent crimes, S.C. Code Ann. § 16-1-60, wasﬁ”
not enacted until 1986.

'Q’I'Ahe relevant language has not been altered in the statutory
amendments made between 1986 and 1997

1995 Act. No. 83, § 9.

38
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PHILLIPS v. STATE OF stTH CAROLINA
131 L.Ed.2d 588 (1995). '

In Morales, the prisoner was eligible for ahnual parole review
at the time he committed his second murder (while on parole for his first),
Subsequently, a statute was enacted which permitted the parole board to
defer parole hearings for up to three years for prisoners convicted of "more
than one offense which involves the taking of a life" if the board "finds
that it is not reasonable to expect that the parole would be granted at a
hearing during the following years and states the bases for its findings."
Cal. Penal Code Ann. § 3041.5 (b)(2)(West 1982). Morales challenged this
statutory change which could reduce the frequency of his paroie

reconsideration hearings.

The United States Supreme Court held the statutory change
did not violate Morales' federal constitutional ex post facto rights because
it "creates only the most speculative and attenuated possibility of
. producing the prohibited effect of increasing the measure of punishment . .
.+ ." Morales, 115 S.Ct. at 1603. In reaching this conclusion, the Court

T

.‘-“u:‘ _-.r-- - . - - e .~>...—.‘-‘..-n b mwcmn -y - Rt I S — . -
_::‘;noted." T TN e S T ey ok E AN L S e

-

ety s e u:::s_l:&ueum.mw,mu»u....w...,w.l..hv...‘;.;,,..“_
@ (1) The amendment. applied only_._to*amx_lgrrqv!_class of prisoners, . -

those serving time for more than one killing, "for whom the ™ T
likelihood of parole is quite remote"; .

(2) Prisoners still receive their initial eligibility hearing at the
time fixed when they committed the offense;

(3) The parole board's authority is carefully tailored to require
it to make particularized findings in altering the frequency of
subsequent hearings based on tlie circucistances of the
individual prisoner; and

(4) California procedure allows for expedited hearings and
[lexible release dates in the event a’ prisoner becomes "parole-
worthy" before the time fixed for his subsequent hearing..

The State argues that in-light of Morales, it may
constitutionally apply the amended version of § 16-1-60 to respondent. We.
disagree. The PCR judge held, and we agree, that respondent’'s - :
circumstances— the complete extinguishment of parole eligibility— clearly
distinguished his case from Morales. Nothing in Morales, a very limited

@ decision, suggests that the retroactive elimination of parole altogether

19
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‘ TOAL, MOORE and'WALLER, JJ., concur. Burnett; A.J., not
participatinq.. .
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464 F&D CONTRACTORS v. POWDER COATERS
350 S.C. 454 (2002)

5. Houston testified Paragraph 5 of the addendum to the '

lease was specifically negotiated. He testified the fol-
lowing language granted him the authority to perform
the electrical upfit, so that he was not required to
submit the plans to BG Holding as required by a
provision in the lease: “Lessor shall allow Lessee to put
Office Trailer in Building. All Utilities mecessary to
handle Lessee’s equipment shall be paid for by the

_ Lessee including, but not limited to electricity, water,
sewer, and gas.” (emphasis added).”

6. Powder Coaters no longer occupies the property, and

BG Holding possibly benefits from the work done.

Viewing the evidence in the light most favorable to ¥ & D,
whether BG Holding gave their consent is a close question.
However, we agree with the Court of Appeals, that F' & D has
not presented enough evidence to show: (1) BG Holding gave
anything more than general consent to make improvements
(as the lease could be interpreted to allow); or (2) BG Holding
had anything more that “mere knowledge” that the work was
to be done. Powder Coaters asserted the lease’s addendum
evidenced BG Holding’s consent to perform the modifications;
however, there is no evidence BG Holding expressly or implic-
itly agreed that it might be liable for the work. In fact, the
lease between Powder Coaters and BG Holding expressly
provided Powder Coaters was responsible for any alterations
made to the property. Even Powder Coaters acknowledged it
was not authorized to bind BG Holding. In addition, the
addendum provisions are specific with respect to the partition
and a rollup door. Therefore, it is impossible to see how the
very general provision requiring Powder Coaters to pay for
water, sewer, and gas can be interpreted to authorize Powder
Coaters to perform an electrical upgrade. Furthermore, we
agree with the Court of Appeals that the mere presence of BG
Holding’s agent at the work site is not enough to establish
consent.

CONCLUSION

We hold consent, as required by the Mechanic’s Lien Stat-
ute, is something more than mere knowledge work will be or

2. We note that BG Holding denies this interpretation, but insists it just
requires the Lessee to pay for all utility bills.
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could be done on the propert;
y. The landlord/owner must
more than grant the tenant general permission to malgg

repairs or improvements to the leased premi
. premises. The land-
lord/owmer or his agent must give either his tenant oraltll(lie

materialman express or implied consent :
may be held liable for the work, acknowledging he

The Court of Appeals’ opinion is AFFIRM AS MODIFIED.

MOORE, WALLER, BURNETT
- and PLEICONES, JJ.,
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Petitioner sought post-conviction reli

Pet elief (PCR) fr i
convmt'lon for assault and battery with intent to kl)l] (,{(;I]r?:II}?)E’1
The Circuit Court, Greenville County, Henry F. Floyd, J. .

%ranted the petition. State appealed. The Supreme Court
: a(i)ﬁlﬁ CECT)., he.zld that: (1) trial counsel performed deficiently b3;

g ob:]ect to erroneous instruction on assault and bat-
!:ery of a high and aggravated nature (ABHAN), as lesser
n}cluded offense of ABIK, but(2) petitioner was not preju-
diced by the deficient performance. e

Rever_sed._

1. Criminal Law. e=1519(3)

For a petitioner to be - i
] granted post-conviction relief
(IIZCR?) as a result of ineffective assistance of counsel, he must
(Si o:;v. (1) counsel’s representation fell below an objective stan-
ard of reasonableness, and (2) he was prejudiced by that
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ineffective assistance, meaning, but for counsel’s errors, there
is a reasonable probability the result at trial would have been
different. U.S.C.A. Const.Amend. 6.

2. Criminal Law €=1158(1)

The appellate court will uphold the findings of the post-
conviction relief (PCR) court if they are supported by any
evidence.

3. Assault and Battery ¢=54

Legal provocation or absence of malice is not an element
of assault and battery of a high and aggravated nature
(ABHAN).

4. Criminal Law ¢=641.13(7)

Counsel performed deficiently by failing to object to
instruction on assault and battery of a high-and aggravated
nature (ABHAN) as lesser included offense of assault and
battery with intent to kill (ABIK), where the instruction,
which suggested that legal provocation or absence of malice
was an element of ABHAN, was erroneous under a Court of
Appeals decision which had been published, and for which the
Court of Appeals had denied the petition for rehearing, three
to four months before defendant’s trial, though the Court of
Appeals decision was not affirmed by the Supreme Court
before defendant’s trial was' completed. U.S.C.A. Const.
Amend. 6.

5. Criminal Law ¢&=1172,1(2)

Trial court’s error in giving instruction on assault and
battery of a high and aggravated nature (ABHAN) as lesser
included offense of assault and battery with intent to kill
(ABIK), which suggested that legal provoeation or absence of
malice was an element of ABHAN, was harmless, where the
evidence conelusively proved defendant’s guilt as to the ABIK
charge; eyewitness accounts named defendant as sole aggres-
sor, victim testified at trial, vietim’s injuries were numerous
and severe, and victim had been seven months pregnant at
time of attack.

6. Assault and Battery &=54

Assault and battery of a high and aggravated nature
(ABHAN) is an unlawful act of violent injury to the person of
another accompanied by circumstances of aggravation.
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7. Homicide <728

Assault and battery with intent to Lill (ABIK) is an
unlgwful act of a violent nature to the person of another with
malice aforethought, either express or implied.

8. Homicide ¢=727

Specific intent to kill is not an element of assault and
battery with intent to kill (ABIK).

9. Criminal Law &=20

= “Malice” is defined as a formed purpose and design to do

a wrongful act under the circumstances that exclud
right to do it. e any logal

Attorney General Charles M. Condon, Chief Deputy Attor-
ney General John W. McIntosh, Assistant Deputy Attorney
Ge.nferal B. Allen Bullard, Jr., Assistant Attorney General
William Bryan Dukes, all of Columbia, for petitioner. ‘

Assistant Appellate Defender Tara S. Taggart of South

(Cilaré)lina Office of Appellate Defense, of Columbia, for respon-
ent. -

Chief Justice TOAL.

Douglas J. Hill (“Hill”) filed a petition for icti

Joug . : post-conviction
?ehef ( PCB ) from his convietion for assault and battery with
intent 'to kill (“ABIK”). The PCR court granted his petition
for relief, and the State appeals.

FACTUAL/PROCEDURAL BACKGROUND -

Hill. was indicted for ABIK on November 28, 1995, for
a.ttackmg his pregnant girlfriend, Sheila Ann Gilliam (“vie-
tim”). The victim was stabbed 12 to 14 times in different
pl?ces all over her body. The treating surgeon testified at
trial that the victim lost between 1,000 and 2,000 cubic centim-
e:ters of blood from the lacerations, and that her condition was
hfe-th?'ee'ztening when he first examined her at the hospital.
The victim was in surgery for several hours to have all of the
wounds irrigated and repaired.

’I.‘he vict.im testified an altercation began after she told Hill
their relationship was over. According to her testimony, Hill
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told her, “[wlell, since we [sic] through then I might as well ‘

kill you.” Several witnesses to the attack also testified at
trial. One pair of witnesses reported seeing Hill and the
vietim in a heated verbal argument outside of a convenience
store in Fountain Inn, South Carolina that turned physical
when Hill began hitting the victim in the face and elsewhere
on her body. The same witness testified that the victim
eventually fell down, and Hill sat on top of her to pin her to
the ground and then began stabbing her with a small knife,

The attack continued until another witness, after calling the
police, intervened, first, by yelling at the attacker to put the
knife down and, then, when he did not comply, by kicking him
in the head, apparently knocking him unconsecious. A police
officer testified that Hill was lying unconscious in the parking
lot of the convenience store when he arrived at the scene.
Hill testified that he did not remember fighting with the
vietim or stabbing her, but remembered someone hitting him
in the head and waking up later in the hospital.

Hill was tried and convicted of ABIK and sentenced to life
imprisonment without possibility of parole pursuant to
S.C.Code Ann. § 17-25-45(a)(1), based on a prior rape convic-
tion and a prior conviction for aggravated assault and batte
Hill appealed his conviction and the Court of Appeals affirmed
the conviction and sentence. State v. Hill, Op. No. 98-UP-009
(Ct.App. filed January 8, 1998). Hill filed an application for
PCR and an evidentiary hearing was held on December 14,
1999. At the hearing, Hill amended his PCR application to
include an allegation of ineffective assistance of counsel based
on his trial counsel’s failure to object to the jury. charge given
by the trial judge on assault and battery of a high and
aggravated nature (“ABHAN”), a lesser included offense of
ABIK. The PCR court found the ABHAN jury instruction was

. S.C.Code Ann. § 17-25-45 (Supp.l995).provides:£

any other state, or the United States, for a violent crime as defined in
§ 16~1-60 except a crime for which a sentence of death has been
imposed shall, upon the third conviction in this State for such crime,
be sentenced to life imprisonment without parole.

This statute was amended in 1995, but the amendment applied prospec-

January 1, 1996, and so does not apply in this case. 1995 Act No. 83,
by § 62. >

any person who has three convictions under the laws of this State, }

tively to crimes committed on or after the amendment’s effective date of |
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erroneous and that Hill's counsel was ineffective for failing to

object to it. The PCR court granted Hill’s petition for relief
on that basis.

The State appeals the following issue:

D1d Hill's trial counsel render ineffective assistance by
failing .to obj.ect to the ABHAN jury instruction and, if so,
was Hill prejudiced by his counsel’s ineffective assistance?

LAw/ANALYSIS

The State argues the PCR court erred by holding Hill’s trial
counsel was ineffective for failing to object to the trial Jjudge’s
ABHAN jury instruction. We disagree.

. [1,2] For a petitioner to be granted PCR as a result of
ineffective assistance of counsel, he nust show (1) counsel’s
representation fell below an objective standard of reasonable-
ness, and (2) he was prejudiced by that ineffective assistance,
meaning, but for counsel’s errors there is a reasonable proba-
bility the result at trial would have been different. Strickland
v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984). This Court will uphold the findings of the PCR court

if they are supported by any evidence. Cherry v. State, 300
S.C. 115, 386 S.E.2d 624 (1989).

A. Objective Standard of Reasonableness

At trial, the trial judge charged the jury on ABHAN as a
lesser included offense of ABIK, in part, as follows:
Ladies and Gentlemen, assault and battery of a high and
aggravated nature is attended by aggravating circumstances
such as the use of a deadly weapon, the infliction of serious
bodily harm or a great disparity between the ages or
physical condition of the parties involved. Now I told you
earlier, this is a degree higher than simple assault. It
usually occurs by the use of some weapon. An assault and
pattery, however, might be so aggravated where no weapon
is used as to amount to aggravated assault and battery. If
a person seriously or violently injures another without
mgl’ice or legal excuse but in sudden heat and [E{c] passion
with sufficient legal provocation that would constitute as-
sault and battery of a high and aggravated nature. ...
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Hill argues this charge erroneously instructed the jury that
the absence of malice (or, conversely, the presence of suffi-
cient provocation) was an element of ABHAN. We agree the
charge was erroneous.

[3] Four months before Hill's trial, the Court of Appeals
held that absence of malice was not an element of ABHAN,
and found a charge including absence of malice as an element
of ABHAN to be erroneous. State v. Pilgrim, 320 S.C. 409,
465 S.E.2d 108 (Ct.App.1995) (“Pilgrim I”). After Hill’s trial
and ABIK conviction, this Court granted certiorari to review
Pilgrim I. This Court affirmed the Court of Appeals, stating
explicitly that absence of malice is not an element of ABHAN.
State v. Pilgrim, 326 S.C. 24, 482 S.E.2d 562 (1997) (“Pilgrim
I1")2 In Pilgrim II, this Court explained, “In this case, under
the trial judge’s instruction, the jury could not have returned
with an ABHAN conviction because there was no evidence of
provocation, or stated another way there was no evidence of
absence of malice. Absence of malice is not an element of
ABHAN.” Id. at 27, 482 S.E.24d at 563.

[4] There is no question that an ABHAN charge, like the
one given in this case, including absence of malice or legal
provocation as an element would be erroneous if given after
this Court’s decision in Pilgrim II. The State argues, however,

2. In Pilgrim, the trial court charged the jury on ABIK and ABHAN by
analogizing those offenses to murder and voluntary manslaughter re-
spectively. The defendant objected that defining ABHAN as voluntary
manslaughter when the victim does not die, “adds the element of
sudden heat of passion upon sufficient legal provocation (i.e., absence
of malice).”” Pilgrim II, at 27, 482 S.E:2d at 563. The Pilgrim trial
court gave the following charge, in pertinent part:

Voluntary manslaughter is defined as the killing of a human being in
sudden heat of passion upon sufficient legal provocation as would be
calculated to sway the reason of an ordinary person causing him to
become enraged and act upon an impulse rather than cool reflection,
thus eliminating the element of actual malice. Now, before the
defendant could be found guilty of assault and battery of a high and
aggravated nature, the jury must be satisfied beyond a reasonable
doubt that if the person assaulted died as a result of the injury
sustained the defendant would have been guilty of manslaughter as [
defined it for you.
Pilgrim I, 320 S.C. at 414, 465 S.E.2d at 111 (Ct.App.1995). As
discussed, both the Court of Appeals and this Court agreed the charge
was erroneous, and held absence of malice is not an element of
ABHAN.
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that the Court of Appeals’ Pilgrim I decision was not final
because it was still subject to further appeal to this Court at
the time of Hill's trial. The State claims Hill’s trial counsel
would not have been on notice that the charge given was
erroneous until this Court published its Pilgiim IT decision,
almost a year after Hill’s conviction. For support, the State
cites the proposition that no attorney is required to anticipate
or discover changes in the law or facts which did not exist at
the time of trial. See Thornes v. State, 310 S.C. 306, 426
S.E.2d 764 (1993) (finding counsel not ineffective for encourag-
ing defendant to plead guilty although counsel never inter-
viewed the victim (because he had her written statement.
against defendant), even though victim changed her mind by
the time of the PCR hearing and testified for defendant);
Robinson v. State, 308 S.C. 74, 417 S.E.2d 88 (1992) (finding
counsel not ineffective for failing to use a defense that would
not receive acceptance until several years after the trial).

In our opinion, the cases cited by the State are inapplicable
in this situation. Hill was not required to anticipate any
change in the law in order to object to the ABHAN charge
given at trial; the Court of Appeals’ Pilgrim I decision was
published and readily available to trial counsel before Hill’'s
trial began. Rule 226(c), SCACR, states that a Court of
Appeals’ decision is not final until the petition for rehearing
has been acted upon by the Court of Appeals. The Court of
Appeals denied the petition for rehearing of Pilgrim I on
December 21, 1995, and Hill’s trial did not begin until March
19, 1996. The Pilgrim I decision was final almost three
months before Hill’s trial and was binding on the trial court at
the time of Hill's trial. Accordingly, the failure of Hill's
counsel to object to the erroneous ABHAN jury instruction
constituted representation below an objective standard. of rea-
sonableness.

B. Prejudice

[51 To warrant reversal and granting of a new trial under
Strickland v. Washington, however, Hill must also show he
was prejudiced by counsel’s faulty representation. Hill argues
that he was prejudiced by the erroneous charge because the
definition of ABHAN was central to the jury’s verdict, as
Hill’s trial strategy was based on the hope that the jury would
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find him guilty of ABHAN instead of the greater offense,'

ABIK. We disagree.

In our opinion, Hill was not prejudiced by the erroneous
ABHAN charge. In light of the overwhelming evidence pre-
sented, including (1) the eyewitness accounts naming Hill as
the sole aggressor, (2) the victim’s testimony, (3) the number
and severity of the victim’s injuries, and (4) the vietim’s
physical state (she was seven months pregnant), we find the
erroneous ABHAN charge -constituted harmless error.
“When guilt has been conclusively proven by competent evi-
dence such that no other rational conclusion ean be reached,
the Court should not set aside a conviction because of insub-
stantial errors not affecting the result.” State v. Bailey, 298
S.C. 1, 5, 377 S.E.2d 581, 584 (1989).

[6-91 ABHAN is an unlawful act of violent injury to the
person of another accompanied by circumstances of aggrava-
tion. State v. Fennell, 340 S.C. 266, 531 S.E.2d 512 (2000).
ABIK is an unlawful act of a violent nature to the person of
another with malice aforethought, either express or implied.?
Id. Although the absence of malice is not an element of
ABHAN, the presence of malice is a required element of
ABIK. Malice is defined as a “formed purpose and design to
do a wrongful act under the circumstances that exclude any
legal right to do it.” Fennell, 340 S.C. at 278, 531 S.E.2d at
518.

In this case, the vietim testified that Hill told her he was
going to kill her. All eyewitnesses testified that Hill pinned
the vietim on the ground and repeatedly stabbed her despite
her profuse bleeding, her eries for help, her attempts to get
away from him, and the presence of numerous witnesses. Hill
ceased attacking her only when he was knocked unconscious
by an eyewitness. There is no evidence to indicate Hill
intended anything but to kill the victim, or that he had any
legal excuse to do so. In light of the evidence presented,
there is no reasonable probability that the jury would have
convicted Hill of ABHAN, a lesser included offense of ABIK
(for which Hill was indicted), even if the judge had given the
correct ABHAN charge. Hill’s guilt of ABIK was so conclu-

3. As noted in Pilgrim II, specific intent to kill is not an element of
ABIK.
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sively proven at trial that there is no reasonable probability
that the trial judge's faulty ABHAN instruction would have
affected the result. As such, counsel’s failure to object to the
erroneous instruction does not warrant a new trial. See State
0. Bailey.

Under these circumstances, Hill has not met his burden of
proving prejudice, as required by Strickland v. Washington.
Accordingly, the PCR court erred by granting Hill’s applica-
tion for PCR.

CONCLUSION

For the foregoing reasons, we REVERSE the PCR court’s
order granting Hill a new trial.
[
MOORE, WALLER, BURNETT and PLEICONES, JJ.,
coneur.

567 S.E.2d 851
Lester W. NORTON, Respondent,

V.

NORFOLK SOUTHERN RAILWAY COMPANY, Petitioner.
No. 25501.

Supreme Court of South Carolina.

Heard April 16, 2002.
Decided July 22, 2002.

Railroad worker injured on the job brought action against
railroad under the Federal Employers’ Liability Act (FELA).
After jury returned verdiet in railroad’s favor, the Cireuit
Court, Spartanburg County, L. Casey Manning, J., granted
worker’s motion for new trial. Railroad appealed. The Court of
Appeals, 341 S.C. 165, 533 S.E.2d 608, affirmed. Railroad
petitioned for a writ of certiorari. The Supreme Court, Toal,
C.J., held that reversible error occurred when state-law “thir-
teenth juror doctrine” was applied to motion for new trial,
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