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STATEMENT OF ISSUE ON APPEAL

. In this trial for accessory after the fact to murder, did the trial judge err in admitting three
written statements to police made by the non-testifying individual who the State asserted was
one of the principals who committed the murder when the statements were prejudicial
inadmissible hearsay and violated Appellant’s right to confront witnesses against her?



STATEMENT OF THE CASE

In October of 2015, the Laurens County Grand Jury indicted Appellant, Brenda L.
Roberts, for accessory after the fact to murder, indictment #2015-GS-30-1477. On April 24,
2017, Appellant proceeded to jury trial before the Honorable Frank R. Addy, Jr. Richard H.
Warder represented Appellant at trial. Warren Mowry and Jim Todd prosecuted the case. The
jury returned a verdict of guilty. Judge Addy sentenced Appellant to fourteen (14) years in

prison. A timely notice of intent to appeal was served on May 2, 2017. This appeal follows.



STANDARD OF REVIEW L

“The admission of evidence is within the discretion of the trial court and will not be

reversed absent an abuse of discretion.” State v. Gaster, 349 S.C. 545, 557, 564 S.E.2d 87, 93

(2002) (citations omitted). “An abuse of discretion occurs when the trial court's ruling is based
on an error of law or, when grounded in factual conclusions, is without

evidentiary support. ” Clark v. Cantrell, 339 S.C. 369, 389, 529 S.E.2d 528, 539 (2000) (citation

omitted). State v. Jennings, 394 S.C. 473, 477-78, 716 S.E.2d 91, 93 (2011).

The “[ilmproper admission of hearsay testimony constitutes reversible error only when
the admission causes prejudice.” Jennings, 394 S.C. at 478, 716 S.E.2d at 93 (citing State v.
Garner, 389 S.C. 61, 67, 697 S.E.2d 615, 618 (Ct.App.2010)). 4567 “Such error is deemed
harmless when it could not have reasonably affected the result of trial, and an appellate court will
not set aside a conviction for such insubstantial errors.” Id. “Whether an error is hannleés
depends on the circumstances of the particular case. No definite rule of law governs this finding;
rather, the materiality and prejudicial character of the error must be determined from its

relationship to the entire case.” State v. Mitchell, 286 S.C. 572, 573, 336 S.E.2d 150, 151 (1985).

For example, “[ilmproperly admitted hearsay which is merely cumulative to other evidence may
be viewed as harmless.” Jennings, 394 S.C. at 478, 716 S.E2d at 93-94 (citing State v.

Blackburn, 271 S.C. 324, 329, 247 S.E.2d 334, 337 (1978)). State v. Brewer, 411 S.C. 401, 408—

09, 768 S.E.2d 656, 660 (2015).
A violation of the Confrontation Clause is not per se reversible but is subject to a

harmless error analysis. Van Arsdall, 475 U.S. 673, 680, 106 S.Ct. 1431, 89 L.Ed.2d 674 (1986).

Whether such an error is harmless in a particular case depends upon a host of factors. The factors

include the importance of the witness's testimony in the prosecution's case, whether the testimony
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was cumulative, the presence or absence of evidence corroborating or contradicting the
testimony of the witness on material points, the extent of cross examination otherwise permitted,

and, of course, the overall strength of the prosecution's case. Id. at 684, 106 S.Ct. 1431

(emphasis added). See State v. Graham, 314 S.C. 383, 385, 444 S.E.2d 525, 527 (1994) (“The

list of factors as set out in Van Arsdall is not exhaustive.”). State v. Gracely, 399 S.C. 363, 375,

731 S.E.2d 880, 886 (2012).



STATEMENT OF FACTS

In the early evening on September 26, 2003, officers with the Laurens Police Department
received a call that someone had been injured at the VFW Hall on Main Street in Laurens. (Tr. |
p. 91, lines 1-25). When they arrived at the VFW they found the body of James “Jim” Bolt in
the bathroom. (Tr. p. 95, lines 10-11). It appeared that he had been beaten about the head and
there did not appear to be signs of life. (Tr. p. 95, lines 13-16). An investigator opined, without
objection, that based on the pattern of the strike marks, the weapon used was probably a claw
hammer type object.‘ (Tr. p. 123, lines 1-4). Mr. Bolt’s pockets were pulled out and inside the
bar area _the cash register drawer was open and empty. (Tr. p. 123, line »22 — p. 124, line 1; p.
130, lines 1-23). Eugene Yeargin who cut the grass at the VFW Hall on September 26, 2003,
testified that he saw Mr. Bolt alive at approximately 5:00 PM on Septémber 26, 2003. (Tr. p.

108, lines 1-10). The coroner testified that the death was a homicide. (Tr. p. 105, line 2). The

, ‘ pathologist did not testify at-trial but her report was admitted in evidence throﬁgh the coroner.1
(Tr. p. 104, lines 10-14). |
Arthur James “A.J.” Bowers quickly became a person of interest to the policé during the

investigation of the case. (Tr. p. 133, lines 16-24; p. 138, line 14 —p. 139, lines 1-11). The day

after Mr. Bolt’s body was found the police located Bowers at Appellant’s home. (Tr. p- 133,
lines 16-24). The police obtained three written statements from Bowers. (Tr. p. 158, line 25 —
p. 159, lines 1-2; p. 165, lines 20-22; p. 172, lines 1-8). Bowers was arrested after making tﬁe

first statement, admitting to being at the VF'W Hall when Mr. Bolt was killed but blaming the

murder on an individual named Ray- Ray. (Tr. p. 162, line 12 — p. 163, lines 1-2; Tr. p. 159, line

1 The only objection to the admission of the report was pursuant to Rule 403, SCRE. (Tr. p. 40,
lines 3-19). The judge offered to allow trial counsel an opportunity to propose redactions to
portions of the report that were more prejudicial than probative. (Tr. p. 41, lines 3-8). It does not
appear that any redactions were made to the report before being admitted in evidence.
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25 —p. 160, ﬁnes 1-17). Inhis second statement to police Bowers claimed he went to the VFW
with Buck but left before anything happened. (Tr. p. 170, line 3 — p. 171, lines 1-19). In his
third statement to police he admitted going in the VFW Hall ‘with Little Robin and Wayne
Eubanks. (Tr. p. 187, line 20 — p. 188, lines 1-20).

In October of 2003, Appellant told police that her grandson, Randy Gambrell, told her
that A.J. Bowers told ‘him that Bowers and Appellant’s half-brother, Billy Buck Miller killed the
man at the VFW. (Tr. p. 314, line 21 — p. 315, lines 1-7). Appellant- admitted telling her -
grandson not to say anything about Bowers and Buck killing the man unless asked “point blank”
about it. (Tr. p. 315, lines 8-10). She did, however, tell her_ grandson not to lieT (Tr. p. 315,
lines 11-17). At trial Appellant testified that Randy later told her that his statemen;c was a lie.
(Tr. p. 314, lines 7-8).

In 2011, the police received information about a well located 0;1 the property formally
owned by Appellant. (Tr. p. 173, lines 10-23). The new owners gave the police permission to
search the well. (Tr. p. 173, line 25 — p. 174, line 1). Using a waterproof camera the police
believé'that they saw “an object in the well that could have resembled a hammer.” (Tr. p. 174,
lines 5-11). Nothing, however, was recovered from the well. Appellant’s nephew testified that
Appellant told him that the new pfoperty owner told her that Clorox had been poured in the well
and clothes in a plastic bag were found in the well. (Tr. p. 211, line 22 —p. 212, 213, lines 1-12).
Again, nothing was recovered from the well.

Appellant’s half-brother, James Ffed Miller, claimed t};at on the evening of September
26, 2003, he was going to a little house on Appellant’s property to smoke crack when Bowers
- and Appellant’s grandson, Randy Gambrell, arrived at Appellant’s property in a van. (Tr. p.

198, line 20 — p. 199, lines 1-25). According to Miller, Gambrell headed towards the little house



so Miller hid because he did not want to share his crack. (Tr. p. 200, lines 1-7). Miller claimed
that Appellant came down toward the little house and told Gambrell to take the clothes off so
that she could wash them. (Tr. p. 200, lines 8-14). Then, according to Miller, Gambrell said to
Appellant, “Nanny, you should have seen him. He had blood from here down to here.” (Tr. p.
200, lines 19-20). Miller then claimed that Appellant stated, “I know that. I’m going to wash his
clothes too.” (Tr. p. 200, lines 20-21). According to Miller the Appellant stated, “What we said
here today stays here.” (Tr.‘p. 209, line 10). Miller testified that about fifteen minutes later he
went in Appellant’s house where he claimed that Bowers was coming out of one shower and
Gambrell was in the other shower. (Tr. p. 201, lines 1-6). Miller admitted smoking crack,
drinking alcohol 'and taking a Xanax on the evening of Se_ptember 26, 2003. (Tr. pp. 204-205).
Miller admitted that he never saw any bloody clothes. (Tr. p. 207, lines 5-7). Miller admitted
writing to law enforcement while he was in jail and offering to testify against Appellant in
exchange for being released on bond. (Tr. p. 203, lines 6-24).

Appellant testified at trial that on the evening of September 26, 2003, she did not see her
grandson, Randy Gambrell, did not say anything to him and denied taking any bloody clothes
from him or Bowers. .(Tr. p. 316, lines 1-14). Appellant testified that her grandson was with his
girifriend in Laurens Villa that night. (Tr. p. 316, lines 12-14). Appellant testified that on the
evening of September 26, 2003, her husband, Doyle, her daughter, Angie, her son Wayne, her
half -brother, Billy Buck Miller and A.J. Bowers drove to Ware Shoals between 6:30 and 7:00 to
pick up Angie’s boyfriend. (Tr. p. 301, lines 7-23).  She testiﬁ;:d that her husband returned
about 8:30 and they went to bed. She testified that others may have gone to another trailer that
was on the property. (Tr. p. 302, lines 11-16). She was not sure who was at the second trailer

that night. (Tr. p. 303, lines 7-9). She did not hear anyone come into her house and take a



shower but testified that her husband had sleep apnea and used a CPAP machine that made a lot
of noise. (Tr. p. 305, lines 11-18).. The next morning the police came to the house looking for
Bowers and found him by the barn. (Tr. p. 304, lines 15-24).

On September 10, 2012, nine years after the death of Mr. Bolt, Appellant reported her car
stolen. (Tr. p. 216, lines 1-25). When officers located and stopped the car, Appellant’s somn,
Doyle Wayne Roberts was the driver. (Tr. p. 216, line 21 — p. 217, lines 1-6). Appellant was
notified and came to the scene of the stop where her son was arrested. (Tr. p. 217, line 18 — p.
218, lines 1-9). Wayne Roberts admitted at his mother’s trial that on the day that he was
stopped in his mother’s car he was angry at her for having him arrested, was undér the influence
and made some false éccusati{ons against his mother. (Tr. p. 258, line 23 — p. 259, lines 1-20).
Wayne Roberts admitted shouting when he was arrested, “I'm telling everything.” (Tr. p. 256,
Hne 25 — p. 257, lines 1-24). Wayne Robeﬁs admitted shouting, “You’re going to jail, bitch.”
(Tr. p. 258, lines 1-2). Wayne Rober_ts also admitted to shouting, “You know you washed them
clothes.” (Tr.v p. 258, lines 3-5).' Finally, Wayne Roberts admitted telling the officer, “But |
you’re going to be arresting her for murder.” (Tr. p. 258, lines 16-18). Wayne Roberts
explained that when he made those statements he was angry, drunk and on drugs and simply
repeating rumors he heard on the street. (Tr. p. 258, line 23 — p. 259, lines 1-20). The trial
judge reviewed a dash-cam video of Wayne Roberts’ arrest and noted, “ . . . it shows alcohol
being pulled out. The witness is clearly animated. It looked like he was on drugs, to put it
politely.” (Tr. p. 238, lines 12-14). The State recalled the arresting officer who testified that he
did not arrest Wayne Roberts for DUI because, in his opinion, Roberts did not appear

intoxicated. (Tr. p. 286, lines 11-22).



Almost three years later in July of 2015, police officers showed the dash-cam Video of
Wayne Roberts’ arrest to Appellant. (Tr. p. 281, line 3 — 282, 283, 284, 285, lines 1-23). At trial
the officer testified that after seeing the video, “She [Appellant] cried hysterically. She couldn’t
believe that Wayne said that. She even said that. She said, ‘I can’t believe Wayne would say
anything like that about me.” And then she — she got a Kleenex, so she was sobbing. And she
sat back and said, “Well, I guess I’ll just have to take it to my grave,; and that was it.” (Tr. p.A
285, lines 16-21). At trial Appellant explained that she meant that she could stand by God and

~ take this to her grave that she did not wash anybody’s clothes. (Tr. p. 309, lines 8-23).



ARGUMENT

In this trial for accessory after the fact to murder, the trial judge erred in admitting three
written statements to police made by the non-testifying individual who the State asserted
was.one of the principals who committed the murder when the statements were prejudicial
inadmissible hearsay and violated Appellant’s right to confront witnesses against her.

Appellant was indicted and convicted for being an aécessory aftef the fact to a murder
committed By A.J. Bowers. (Indictment R. p. **) The day after Mr. Holt’s body was found at
the VFW Hall in Laurens, the police arrested | Al. Bowers. The Solicitor, however, later
dismissed the case with leave to re-indict. (Tr. p. 172, line 19 — p. 173, lines 1-7). It is unclear
from the record the status of any charges pending against'Béwers, although the South Carolina
Department of Corrections [SCDC] inmate locator indicates that he vx.fas admitted to SCDC on
April 27, 2018. At the time of writing the initial brief, nd other information was available on the
site.

Bowers did not testify at Appellant’s trial. Three: of his written statements to pélice,
however, were adrﬁitted, over objection, in evidence at Appellant’s trial. In his first statement to
police Bowers stated: |

I was in a car with Wanda, Wanda is a he/she, and another guy
who I don't know. They drove behind the VFW. I got out of the car
and took a piss. Wanda and the guy left in the car. I buzzed the -
door and went inside. Ray-Ray and the old man were the only
ones there. I do not -- I did not sign the sign in sheet. I talked to
Ray-Ray and asked him what's up. I saw the old man walk in the
bathroom and Ray-Ray followed him in. He had his hand in front
of him as he walked into the bathroom. I heard a noise and I
walked in the bathroom to see what it was. I saw the old man in the
floor and blood everywhere. I ran out of the front door. I didn't see
where Ray-Ray went. I went to Randy's house when I left. I didn't
get any money and haven't talked to Ray-Ray since it happened. I
can't remember what time it was, but it was starting to get dark
outside. I had been taking pills all day and was messed up.
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(Tr. p. 159, line 25 — p. 160, lines 1-17; State’s Exhibit #38, R. p. *¥). ‘The written statement
was admitted, over objection, as State’s exhibit #38 and read to the jury by the former officer
who took the statement, Walter Bentley. (Tr. p. 159, lines 6-7). When he read the statement to
the jury he referenced Wanda as Wanda Wayne. (Tr. p. 160, line’ 1). Wanda Wayne is a
nickname name used by Appellant’s son, Doyle Wayne Roberts. Appellant’s grandson in Randy
Gambrell. When discussing the second statément the prosecutor told the judge that their
understanding was that “Randy’s house” was tﬁe Appellant’s house. (Tr. p. 145, lines 22-23).
Bowers’ advice of rights form was also admitted, over objection, as State’s Exhibit #37. (Tr. p.
155, lines 5-6; State’s Exhibit #37, R. p. **). Bowers was arrested after making this first
statement. (Tt p. 162, lines 12-14).

The police learned that “Ray-Ray” was Danny McDaniels who worked at the Fair with
Bowers and was working on the night of September 26, 2003, when Mr. Bolt was killed.  On
September 29, 2003, Bowers provided a second statemeﬁt to police and told them:

On Sunday night I came to Laurens with the fair. We went -- we
came to Laurens from Lenore, North Carolina where we'd been set
up working. I think that it had been around 5:01 p.m. when we
pulled into the fairground gates, because the first thing I did was
went to the bathroom. I rode to Laurens with Larry in an red old
Pontiac car. Larry works with the fair too. A short time later I
walked to the Exxon station and bought a pack of cigarettes and a
Mountain Dew. I walked over to the Family Dollar and bought
some things, like shampoo, towels, et cetera. I walked back to the
fair and after a while, I was with Frost this time, and we walked
back to the Exxon store and back to the Family Dollar and Frost
bought some things. When we were done there we went back to
the fair and after we got dressed we all went to the VFW. There
was me, Frosty, Boo, Ray-Ray, Darby, Bones, and Larry. While
we were there a guy came inside and bought a six-pack.

This guy may have been Buck. A guy I met later at the fair. We
stayed there that Saturday night until 10:0 p.m. and we all left after
we bought some Crown Royal. We left and went to Walmart and
bought some drinks and Frost bought a DVD player. I bought
another pack of cigs. We then went back to the fairgrounds and
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drink Crown Royal and played cards and listed to music and had
fun playing dice. Then stayed up that night, but I got sick and went
to my bunk and went to bed.

I got up around 12:00 p.m. that Monday and set up the fair with
everyone. I think it was around Wednesday afternoon when I met
Stan who started working for Bones, and I met Buck. Later on
Wednesday Buck had been working for Terry but got fired for
coming to work drunk. Buck kept hanging around Wednesday
night and left around 9:00 p.m. I also met Randy who was
Angela’s son. We closed around 10:00 p.m. Wednesday night and
Bunk and Randy’s grandfather came to pick up Angela -- and
Angela's daughter. They were in a minivan. When they left a man
named Courtney was with them and I walked -- I walked with
Randy to his house. Randy and I stopped by Chelsie's house at
some apartments. Chelsie came outside and we walked over to the
playground at the apartments. Randy told me to walk away and
when I got back they were finishing what they were doing. Randy
and I started walking and when he got to the church and the gas
station some Mexicans pulled up and wanted to buy marijuana.
They pulled a gun on us and we both ran. We went over to Randy's
house and slept there until 12:00 p.m. that Thursday.

We hung out with Amanda, Courtney, Buck, Angela, and her
mother and father until around 4:00 p.m. Then me, Angela,
Courtney, Randy -- excuse me — then me, Amanda, Courtney,
Randy, Angela, the blonde haired girl with the eight-year-old son
with Angie's dad who was driving the white minivan went to the
fair. This was around 5:00 p.m. I went to work around 6:00 p.m.
that day after they left that Thursday night. After I got off work,
Amanda, Courtney, Randy, and me went over to Randy's house
with a guy named James or John who works with the fair in his
brown Ford F-150 truck. I stayed with them that night, and when I
got up around 11:00 p.m. Friday morning I decided that I was not
‘going to work because they didn't pay me enough. We all hung out
together at the house that afternoon and I rode a dirt bike and fell
off and hurt my arm. I think that was around 5:00 p.m. Friday
afternoon. ’ _

When Buck and the dude in the green car left Randy's house.
When we were getting in the dude’s car to go to the store Buck
said let's go to the VFW. When we pulled up to the VFW me and
Buck got out of the car. Buck went in first and I

went in behind him. When we got to the second door, the red
door, it was shut and Bunk buzzed the door and the old man let us
inside. When we got inside Buck walked to the right and sat down

12



State’s Exhibit #39, R. p. **).

near the phone. The phone is at the end of the bar. It is a regular
phone that sits on the bar, but you have to put a quarter in it to use
it. When I came in I walked to the right just behind the red door
and asked the old man for a six-pack of Bud Light. The old man
asked for my ID. I told him I didn't have one when we first got
there -- when we first got there I saw two to three more people in
there. There was no one sitting at the bar but Buck. I think that
there were some tables set up and some that were not. The old man
would not sell me beer, so I walked outside and left Buck -- I
walked outside and left. Buck

stayed inside. Buck was still sitting near the phone when I walked
out of the VFW and left in the green car with the dude. When the
dude I left the VFW I think that it was around 6:00 p.m. I went to -
- I went with Angie, her father, Wanda Wayne, the baby, and we
went to pick up Angie's boyfriend John. It took us around one hour
to go get him because it was around 8:30 or 9:00 when we got back
to the house. ‘

I walked down to Wanda Wayne’s house. Angie, John -- Angie,
John and there were Wanda Wayne, and started drinking. I didn't
see Buck until 10:00 p.m. when he got beer, then he left when he
went to the -- to the VFW that afternoon Buck was wearing blue
jeans and a white shirt with some kind of design on it. When Buck
came to Wanda Wayne's house he had shorts and kind of a tee shirt
on. I didn't see Buck until 12:30 a.m. when he came back to
Angie's house and showed me a piece of crack that he had in his
mouth. It looked like about $150 worth of crack. I asked Buck
where he got that from and Buck told me that he had made some
money and bought the crack. Buck told me at that time that he had
whacked the old man, took his money. Buck told me that he had
left the old man in a bathroom. Then Buck left with Randy and the
dude driving the green car. I didn't see Buck until Saturday
morning when the police were at Randy's house.

(Tr. p. 166, line 25 — p. 167, 168, 169, 170, 171, lines 1-18; State’s Exhibit #40, R. p. **).
written statement was admitted, over objection, as State’s Exhibit #40 and read to the jury by the
former officer who took the statement, Walter Bentley. (Tr. p. 166, lines 9-10). Bowers’ advice.-

of rights form was also admitted, over objection, as State’s Exhibit #39. (Tr. p. 185, lines 20-21;

second statement was Buck Miller. (Tr. p. 171, lines 21-25). Buck Miller is Appellant’s half-
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brother. Angie is Appellant’s daughter. In this statement it is unclear if “Wanda Wayne’s

house™ referred to in Bowers’ statement is Appellant’s house. Appellant testified that her son

Wayne and Bowers were at the house on September 26, 2003, the day of the murder, and the

next day when the police came to the house looking for Bowers: (Tr. p. 300, line 22 — p. 301,

lines 1-18; p. 303, lines 11-16). “Randy’s house” is Appellant’s house. (Tr. p. 145, lines 22-23).
On October 9, 2003, Bowers provided a third statement to the police and stated:

That Friday night we were all talking. It was around 4:00 p.m that
day -- that day or 4:30. I was talking to Little Robin, Wayne
Eubanks, Buck Miller. Robin and Wayne was talking about
making some money that night and they wanted to make some
money and rob somebody. They called -- they called me over there
to where they were standing near the old trailer. Robin and Wayne
asked me if I wanted to make some money, and at first I said no
and then they said that they would split the money with me. I asked
them where we were going to make some money and Wayne said
that we were going to the VFW. When we left there we were in an
old brownish grey colored car, and Randy knows what car it was.
We pulled up to the VFW and I went to take a leak, and I ran to go
back up front and they were already inside. There was Wayne,
Little Robin, and me. Me and Wayne was standing by the bar and I
said what do you want me to do and they said just stand by the
door. They pulled the man in the bathroom and three to four
minutes later they said run, and we all three ran to the car. I sat in
the car. Either Wayne or Little Robin went back inside and after
three or four minutes we left. He got into the car and we left.

(Tr. p. 187, line 20 — p. 188, lines 1-20, State’s Exhibit #42; R. p. **). The written statement was
admitted, over objection, as State’s Exhibit #42 and read to the jury by the former officer who
took the statement, Tony Lynch. (Tr. p. 187, lines 15-16). Bowers’ advice of rights form was
also admitted, over objection, as State’s Exhibit #41. (Tr. p. 183, lines 1-6, State’s Exhibit #41,
R. p. ¥¥). Although not read to the jury, the written statement admitted in evidence for the jury
to see during deliberations also included a final sentence that states, “Randy was with us but he

stayed in the car and never got out.” (State’s Exhibit #42, p. 2, R. p. *¥). The officer testified
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~ that “Little Robin” referenced in the statement was Robin Epting. (Tr. p. 187, line 25 — p. 188,
lines 1-4). Interestingly, James Fred Miller, Appellant’s half-brother and the ‘State’s main
witness against Appellant, testified that on September 26, 2003, he was with his nephew, Robin
Epting, and Wayne Eubanks. (Tr. pp. 195-198).

Prior to the introduction of Bowers’ three statements, Appellant objected. (Tr. p. 60, line
21 — 61, 62, 63, 64, lines‘ 1-9). Appellant argued that the statements were hearsay and more
prejudicial than prpbative. (Tr. p. 63, line 12 — p. 64, lines 1-9). The judge initially ruled that
the statements were admissible. (Tr. p. 65, lines 22-23). When the State first sought to introduce
the advice of rights from for the first statement, Appellant again objected on hearsay grounds as
well as the confrontation clause. (Tr. p. 141, lines 2-3; 15-18). The judge also discussed the
statement and overruled the objection stating, “I appreciate your objection. I don’t believe it’s
hearsay. Crawford or Bruton are not implicated either.” (Tr. p. 143, lines 23;25). Appellant
again objected as a violation of the confrontation clause. (Tr.p. 144, lines 1-2). The judge again
ruled, “I don’t think Crawford is implicated and I don’t see where it’s hearsay since the State’s
purpose in offering this statement is not for the truth of the matter asserted in the statement, but
Mr. Bowers was merely present at the scene.” (Tr.-p. 144, lines 17-21).

Discussing thé sécond statements, the judge asked the prosecution if there was anything
in that statement that implicated the Appellant. (Tr. p. 145, lines 8-9). The prosecutor told the
judge that in both the secohd and third statements Bowers told police he went to Appellant’s
house after leaving the VFW Hall. (Tr. p. 145, line 11 — p. 146, 147, lines 1-17). In the second
statement Bowers told police that he went back to Randy’s house after leaving the VFW. (Tr. p.

145, lines 18-21) In the third statement Bowers told the police that after leaving the VFW Hall
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he was dropped off at Appellant’s house and provided the street address. (Tr. p. 147, lines 8-16).
Appellant renewed the objection to the statements. (Tr. p. 147, lines 18-20).
- The judge then stated:
Solicitor, my concern with the second and third statement is that
the second statement references going to Defendant’s house. The
third statement also references being dropped off at 114 Round
Street. That is what connects the Defendant to this particular
incident and has the potential to violate Bruton and Crawford.
(Tr. p. 147, line 21 — p. 148, line 1). The judge then ruled:
Here’s my ruling on these two statements then. You can admit
them to demonstrate what Mr. Bowers said, but as far as any part
of the statement that implicates Ms. Roberts, clearly that’s in
violation, in my mind, of Bruton and Crawford, the confrontation
clause. So those portions of the statement we won’t be able to
refer to those portions through this witness. You’ll have to
establish that Mr. Bowers went to Ms. Robert’s house through
witnesses who can testify as eye witnesses, et cetera. But as far as
these statements — and I understand you still object to my ruling.
The statements can come in with that caveat. '
(Tr. p. 148, line 16 — p. 149, lines 1-2). The reference to Randy’s house (Appellant’s house) in
the second statement and the reference to the street address of Appellant’s house in the third
statement were then both redacted. (Tr. p. 149, lines 6-13; State’s Exhibit #40, p. 4, R. p. **%;
State’s exhibit #42, p. 2, R. p. **). The reference to Randy’s house (Appellant’s house) in the
first statement was not redacted. (Tr. p. 160, lines 12-13; State’s Exhibit #38, R. p. **).
The trial judge erred in admitting the three statements made by Bowers and the
_accompanying advice of rights forms. The statements constituted inadmissible prejudicial
hearsay and violated Appellant’s right to confrontation. The statements were offered to establish
that Bowers committed the murder and Appellant had knowledge that Bowers committed the

murder by connecting Bowers to Appellant through various family members of the Appellant.

The redactions as to Bowers going to Appellant’s house after he left the VFW contained in the
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second and third statements do not cure the error. ; The jury heard that Bbwers went to
Appellant’s house after 1eavjng the VFW in the first statement that was not redacted. -

“‘Hearsay is a statement, which may be written, other than one made by the declarant
while testifying at trial, offered in evidence to prove the truth of the matter asserted.” State v.

Brockmeyer, 406 S.C. 324, 351, 751 S.E.2d 645, 659 (2013) (quoting In re Care & Treatment of

Harvey, 355 S.C. 53, 61, 584 S.E.2d 893, 897 (2003)); Rule 801(c), SCRE. ‘Hearsay is not
admissible unless there is an applicable exception.” Brockmeyer, 406 S.C. at 351, 751 S.E.2d at
659; Rule 802, SCRE.” State v. King, 422 S.C. 47, 66, 810 S.E.2d 18, 28 (2017).

Bowers’ statements in the present case afe hearsay. In State v. Collins, 329 S.C. 23, 25—
26, 495 S.E.2d 202, 204 (1998), the South Carolina Supreme Court wrote, “Historically,
the elements of accessory after thé fact of a crime have been: (1) the felony has been completed,;
(2) the accused must have knowledge that the principal committed the felony; and (3) the

accused must harbor or assist the principal felon. State v. Hodge, 278 S.C. 110, 292 S.E.2d 600

(1982), cert denied 459 U.S. 910, 103 S.Ct. 217, 74 LEd2d 172 (1982); State v.

Nicholson, 221 S.C. 399, 70 S.E.2d 632 (1952). During the discussion about the statements the

trial judge asked, “But, in a nut shell, the purpose that the [sic]seeks introduction of those
statements is, in fact, to demonétrate that Mr. Bowers, the declarant in this case — Mr. Bowers is,
in fact, the one who is guilty of the murder and therefore form the basis for the accessory after
the fact that Ms. Rogers [Roberts] is charged with. Is that = (Tr. p. 62, lines 13-18). The
prosecutor answered, “Yes, sir.” -(Tr. p. 62, line 19). Thé statements were offered in evidence to
prove the truth of the matter asserted — that Bowers committed the murder, an element of
accessory after the fact to murder in fhe present case. Proving an element of the crime is not an

exception to the rule against hearsay. The State did not argue that the statements met an
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exception to the hearsay rule. The statements do not meet an exception to the rule against
hearsay.
The statements are prejudicial. In closing argument the prosecutor told the jury:

Well consider who else is implicated in A.J. Bowers’ statement. In

Freddie Miller’s testimony. Randy Gambrell. Randy Gambrell,

the Defendant’s grandson. In other words, Brenda Roberts

covered for A.J. Bowers because that was necessary to protect her

grandson from scrutiny by the State. By the police. You’re going

to have Bowers’ statements back there to review and you’ve heard

from Freddie Miller. '
(Tr. p. 342, lines 5-12). The inadmissible hearsay statements were used by the State to establish
motive. Miller testified about an alleged conversation between Appellant and her grandson,
Randy Gambrell. Bowers’ third statement places Gambrell at the VFW Hut outside in the car at
the time of the murder. The statements were not merely cumulative to Miller’s testimony and the

error in admitting the statements was not harmless.

Additionally, the statements violated Appellant’s constitutional right to confront witness

Bowers. In State v. Brockmeyer, 406 S.C. 324, 340, 751 S.E.2d 645, 653—54 (2013), the South
Carolina Supreme Court wrote:

The Sixth Amendment to the United States Constitution guarantees that “[i]n all
criminal prosecutions, the accused shall enjoy the right ... to be confronted with
the witnesses against him.” This procedural protection applies in both federal and
state prosecutions by virtue of the Fourteenth Amendment. Pointer v. Texas, 380
U.S. 400, 406, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965).

In Crawford v. Washington, the Supreme Court unanimously found the criminal
defendant's Confrontation Clause rights had been violated by the admission into

1 13

evidence a tape recording of a nontestifying person's “testimonial” statement to
police. 541 U.S. 36, 68-69, 124 S.Ct. 1354, 158 L.Ed2d 177
(2004). Crawford changed the law to prohibit the admission of testimonial, out-
of-court statements unless two conditions are met: the witness is unavailable at
trial and the defendant had a prior opportunity to cross-examine the witness. Id. at
68. Although Crawford applies whenever “testimonial evidence is at issue,” the
Supreme Court emphasized that “nontestimonial” evidence is exempted
from Confrontation Clause scrutiny altogether. Id.
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i Bowers’ three statements to police were testimonial. There is nothing in the record to
indicate that Bowers was unavailable. Appellant did no;c have a prior opportunity to cross-
examine Bowers. The error in admitting the statements, as discussed above, was not harmless.
In Bowers’ first statement, that was not redacted, Bowers told police he went to Randy’s house
(the Appellant’s house) after leaving the VFW Hut. In his third statement Bowers placed
Appellant’s grandson at the VFW Hut, outside in the car, at the time of the murder. The State
argued that Appellant’s motive to assist Bowers was to protect her grandson. Appellant’s

Confrontation Clause rights were violated by the admission of Bowers’ statements to police.
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CONCLUSION

Based on the above argument, this Court should reverse Appellant’s conviction and
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sentence and remand the case for a new trial.
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