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STATEMENT OF ISSUE ON APPEAL

The lower court erred in allowing the jury to hear prior bad acts evidence at trial, which
included testimony from a probation and parole officer and testimony from a police officer who
found a crack pipe while searching the vehicle appellant allegédly drove on the dates the alleged
robberies were committed, because the testimony was more-prejudicial than probative in the

case.



- STATEMENT OF THE CASE

Appellant Brian Everett Pringle was convicted of three counts of strong arm robbery
during the July 2017 term of the Richland County General Sessions Coﬁrt before Judge Deadra
G. Benjamm Appellant was sentenced to 1mpr1sonment for an aggregate period of fourteen
years. Appellant was represented at trial by W. Mlchael Duncan, and Assistant Solicitors
Richard CR. Cathcart and Jeremiah Joseph Shellenberg appeared on behalf of the state.

Appellant appealed his trial court convictions and sentences. This brief follows.’



STANDARD OF REVIEW
In reviewing a trial court's ruling on the admissibility of evidehce, appellate courts
recognize that the trial judge has considerable latitude in this regard‘ and will not disturb such

rulings absent a prejudicial abuse of discretion. State v. Whitner, 399 S.C. 547, 557, 732 S.E.2d

861, 866 (2012); State v, Clasby, 385 S.C. 148, 154, 682 S.E.2d 892, 895 (2009). “An abuse of

discretion occurs when the trial court's ruling is based on an error of law or, when grounded in

factual conclusions, is without evidentiary support.” Whitner, 399 S.C. at 557, 732 S.E.2d at 866.
In order to admit evidence of bad acts not resulting in conviction, the trial court must,

“[a]s a threshold matter, ... determine whether the proffered evidence is relevant.” Clasby, 385

S.C. at 154, 682 S.E.2d at 895; see State v. Wallace, 384 S.C. 428, 433, 683 S.E.2d 275, 277

(2009). “If the trial judge finds the evidence to be relevant, the judge mgst then determine
whether the bad act evidence [is admissible under ;fhe terms] of Rule 404(b)” to Sho§v, z’nfef
alia, the existence of a common scheme or plan. Clasby, 385 S.C. at 154, 682 S.E.2d at 895. If
the testimony is relevant and proffefed .for a permis',sible' purpose, the trial court must next
condﬁct a balancing test, pursﬁant to Rule 403; where the testimony's probatilveA value is

substantially -outweighed by the danger of unfair prejudice, the trial court may exclude

it. See State v. Gillian, 373 S.C. 601, 611, 646 S.E.2d 872, 877 (2007); see also Rule 403, SCRE
(“[E]vidence may be excluded if its probative value is substantially outweighed by the danger of

unfair prejudice ...”).



ARGUMENT

The lower court erred in allowing the jury to hear prior bad acts evidence at trial, which

included testimony from a probation and parole officer and testimony from a police officer who

found a crack pipe while searching the vehicle appellant allegedly drove on the dates the alleged
robberies were committed,.because the testimony was more prejudicial than probative in the

case.

Appellant was on trial for allegedly committing the following three strong arm robberies
during December 17-18, 2015: 1.) one at Pop’s Gas Station on Percival Road in Columbia, SC
on December 17, 2015; 2.) another at S-Mart on Greystone Boulevard in Columbia, SC on
December 18, -2015; and 3.) another at Pops Gas Station on Farrow Road in Columbia, SC on
December 18, 2015. At trial, the state presented the testimony of the three cashiers who were
present at the three gas stations where the robberies occurred and also the testimony of the three
-different police ofﬁce;‘s assigned to investigate the cases. Tr. 165, 1. 19 —p. 168, 1. 20. Note, that
appellant did not testify at trial, but his girlfriend, Mary Seaburn, presented alibi testimony
declaring that that appellant was with her during December 17-18, 2015. Tr. 363, 1. 14 — p. 367,
1. 20.

A.) Pop’s Gas Station on Perciv.al Road

Kimberly Strother testified that she was working overnight as \a cashier at the Pops Ggs
Station on Percival Road in Columbia, South Carolina, during the early morning hours of
December 18, 2015, when a customer walked in asking for change for a dollar bill in order to tse
the air pump. Strother stated that she saw a small blue truck (Suzuki style) beside the air pump
and proceeded to open the register drawer to make change. When she opened the till, the

customer reached into the drawer, took the money out and then ran out of the store. Strother
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stated that the customer had‘a beard and wore a camouflage hat at fhat time. Strofher was not
able to identify the customer from a photographic layout. Tr. 228, 1.14 —p. 237, 1. 4.

Police Officer Kevin Scott iéenhoward testified tha‘; he. was assigned to investigatc the -
Percival Road robbery, and that when he leémed of the details of that robbery, he developed

appellant as a suspect based on his experience, and that when he saw the store video, then it was

confirmed that appellant was a suspect. Tf. 272,1.21 = Tr. 275,1.25.1

B.) S-Mart Gas Station on Greystone Blvd.

Kimbrell Sumter testified that she was working 3™ shift as a cashier at the S-Mart Gas
Station on Greystone Boulevard in Columbia, ._South Carolina, when a cuétomer wélked in and
picked out a honeybun to purchase and then placed a one dollar bill on the counter. Sumter stated
that when she opened the register, [the customer] jumped across the counter and got all of the
money out of the register “and then fled to a Geo Tracker” vehicle. Sumter could not identify
the perpetrator at the first photograph layout she was shown, but later identified appellant’s
picture as the perpetrator shown to her (only 50% sure) at the second photographic lay-out
shown to her by policé. Tr. 201,123 —p. 213, 1. 2.

City of Columbia Police Officer Allison Fitzgerald stated that she was assigned to
investigate the S-Mart robbery and_ that based on Isenhoward’s advice after his viewing of the
still pictures from that store robbery video, she developed appellant as a suspect in the case.
Officer Fitzgerald stated that her research uncovered appellant’s ownership of a blue Suzuki

Sidekick (that looks like a Geo Tracker) and that she was able to get cashier Sumter on duty at

1 Prior to trial, the defense objected under Rule 403, SCRE, to any testimony from Officer
Isenhoward regarding the basis upon which he developed appellant as a suspect, i.e., the fact that
he knew appellant from appellant’s till tapping priors when he (appellant) committed similar
robberies in 2013 and the clothing that appellant wore as part of the modus-operandi in the prior
robberies. The trial court excluded such testimony as inadmissible evidence. Tr.-42l, 1. ; Tr. 88,
1. 11 —p. 108,1.7; Tr. 130, 1.1 —p. 151, 1. 7; Tr. 247, 1. 12- p. 259, 1. 5. '
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the time to identify appellant as the perpetrator after she (cashier) was shown a second
photograph layout. Tr.279,1.7 —p. 287, 1. 13.

C.) Pop’s Gas Station on Farrow Road

Torah Craft stated that she was working as a cashier at Pop’s Gas Station on Farrow Road
in Richland County on the night of December 17, 2015, when a customer entered before
midnight and attempted to purchase a Little Debbie Honey Bun with a one-dollar bill. Craft
stated that when she opened the register, the defendant reached his hand in the register, grabbed
the rﬁoney out, and then fled. Subsequently, Croft identified appeliant as the perpetrator after
she viewed photographic lay-ouf shown to her by police. Tr.172,1. 13 —Tr. 185,1. 11.

Police Officer Cris Truluck investigated this robbery and stated at trial that after speaking
* with Officer Isenhoward about the robbery (and the S-Mart robbery), appellant was developed as
a suspect in the Pop’s Gas Station Farrow Road r.obbery as well. Tr. 306, 1. 13 —p. 320, L. 5.

Police Officer John Carwell testified that he viewed the still pictures from the Cit.y‘ of
Columbia video and recognized the pefpetrator as appellant. Tr. 294, 1. 13 —p. 293, L. 25.

The state presented identification testimony from four people in the case (Craft, Sumtgr, »
Isenhoward, and Carwell). Also, DNA matches were .made based on swabs taken from
éppellant;s cap/hat and other crime scene items and extractions taken from appellant, and
confirmed by John Barron, who testified at trial regarding his findings, which included the
preSence of appellant’s DNA on the hat, and DNA mixtures on the swabs taken from the register
counter top and door handle at the Greystone Blvd Station and from the door handle and cash |
register at the Percival Road Station. Tr. 326, 1. 2 — Tr. 335, 1. 7. Therefore, there was no need
for a witness from SCDPPP (Agent Pamela Larson) to testify at trial about her contract with A

appellanf and how she confirmed who appellant was when police presented her with a picture of



the suspect, who was appellant, because the probative value of corroborating the identification
evidence, which had been presented prior to hertestimony, was outweighed by the prejudicial
value of portraying appellant as a criminal who obviously.committed prior criminal acts that
ultimately landed him under the supervision of _SCDPPP Officer Pamela Lawson. The defense
objected to Lawson’s testimony pretrial and at trial on the ground that th15 testimony by Lawson
Vwas highly prejudicial and Violated Rule 403,"SCRE, based on the fact that she was appellant’s
probation officer. Tr. 94, lines 1.4-24; Tr. 100,"1. 8—-p.102,1. 8; Tt. 102, 1. 15 -Tr. 106, 1. 11;
.Tr; 263, 1. 8 — Tr. 271, 1. 10. See_Ih—Camera'lhearing of Ms. Lawson at Tr.. 260, L.2- "l‘r. 263, 1.

16. The trial judge allowed Lawson to testify at trial on the ground that this covered the identity

issue. Tr. 301, 1. 21 —Tr. 305, 1. 6. At trial, Lawson testified that she was employed by SCDPPP -

in 2015, and had face to face contact w1th appellant then and that when pol1ce asked her to‘
identify appellant in a series of photographs she was able to identify appellant from the pictures.
Tr. 301, 1. 21 - Tr. 303, 1. 22. | -

Note further th_e objectlon to the admissibility o_f the crack pipe (evidence found in the.'
vehicle appellant allegedly drove) Was lprej‘udlcial' under Rule 403, SCRE also and totally
irrelevant under Rule 401, SCRE, Tr. 1 06, lines 9-19; Tr. '151,'1. 16 — p. 155, 1. 3. This crack
pipe evidence led the jury to believe that appellant smoked dt'ugs, which is illegal, and that as a
lesult_, appellant possessed a criminal disposition to corhmit criminal acts, and was thus probably |
guilty of the robberies’ due to his “obvious” crirrlinal character or per the inference might have
been that he needed the money to buy drugs to smoke Hence, the trial judge erred in allowing

the crack pipe to be adm1tted as an exhibit #16 to the jury. Tr. 316, 1. 22- 317, 1.16.



" Counsel renewed his motion regarding these prior bad act matters at the close of the
state’s case, and -after-all testimony was given, and at the c}ose of the case. Tr. 352, 1. 21 —p.
353,1.22: Tr: 484, 1. 9—p. 486, 1. 14.

| Genérally, pfiér crimes or Bad acts cannot be presentéd to show that the defehdant had
the propensi_ty to commit the crime charged, i.e., that heis a bad peréon. State v. Peake, 302 S.C.

378, 396 S.E.2d 362 (1990). - State v. Smith, 309.S.C. 409, 419 S.E.2d 816 (1992); State v.

Martucci, 380 S.C. 232, 669 S.E.2d 598 (2008)i Also, even if prior crimes are considered under
the Lyle2 exceptions; ndnetheleéé,' the value of the priors must outweigh the prejudicial value.

State v. Fletcher, 379 S.C. 17, 664 S.E.2d 480 (2008). Prior crime eﬂlidence must be excluded if

its probative value is substantially outweighed by the danger of unfair prejudice; confusion of the

issues, or misleading the jury. State v. Spears, 403 S.C. 247, 742 S.E.2d 878 (2013). Unfair
prejudice results when there is an undue tendency to make a decision on improper basis, and also
prejudice comes into play when jury’s verdict influenced by the challenged evidence. State v.

- Martucci, supra.

To be admissible, the bad act must logically relate fo the crime with which the defendant

has been charged, and éve’h if admissible as relevant under Rule 401, SCRE3, and under the Lyle

exceptions stated under Rule 404(b), SCRE (to show identity in this case); nonetheless, said -

2 Prior crimes can only be used in order to show motive, intent, identity, absence of mistake or
accident or common scheme or plan. State v. Lyle, 125 S.C. 406, 118 S.E.2d 803 (1923).’

3 Relevant evidence under Rule 401, SCRE is evidence having any tendency to make the
existence of any fact that it of consequence to the determination of the action more probable or
less probable than it would be without the evidence.



evidence must be excluded if its probative value is outweighed by its prejudicial value under

Rule 403, SCRE.4 See State v. King, 416 S.C. 92, 784 S.E.2d 252 (2016).

Evidence is unfairly prejudicial if it has an undue tendency to suggest a decision on an
improper basis. State v. Stearns, 403 S.C. 247, 742 S.E.2d 878 (Ct. App. 2013). Moreover,
evidence of prior bad acts is inadmissible to suggest that the accused has the propensity to commit
the crime charged. State v. Peake, 302 SC 378, 396 S.E. 2d 362 (1990). State v. Smith 309 SC 409,
419 S.E. 2d 816 (1992). Prior bad acts evidence is not admissible to show that the accused in a bad

person. Mitchell v. Sfate, 298 S.C. 186, 379 S.E.2d 123 (1989). Also, even if prior crimes are

considered under the Lyle exceptions; nonetheless, the prior crimes cannot be used to show that the

accused is a bad person. State v. Fletcher, 379 S.C. 17, 664 S.E.2d 480 (2008).

In the case at bar, the revelation to the jury that a ﬁrobation officer, who was familiar
with appellant and identified him via a photograph shown to her by police, although used to
show identity, was nonetheless prejudicial and the prejudicial value outweighed the probative
value because the inference was that appellant was in the system at SCDPPP with this agent and
therefore probably had a criminél record, which meant he committed other crimes, and thus held
a criminal predisposition, and hence was probably guilty of the crimes for which he was being
.tried. The probation officer’s testimony was overkill because identification evidence has already
been submitted by four witnesses (coupled with DNA matches) and therefore, this needless
presentation of cumulative evidence violated Rule 403, SCRE. Compare by analogy the overkill

~ in State v. James, 355 S.C. 25, 583 S.E.2d 745 (2003). In State v. James, 355 S.C. 25, 583 S.E.2d

4 Evidence may be excluded if its probative value is substantially outweighed by the danger of
unfair prejudice, confusion, if the issues or misleading the jury, or by considerations of undue
delay, waste of time, or needless combative evidence.



745 (2003), the Court cited to Old Chief v. United States, 519 U.S. 172 (1997),’ in holding that the

probative value of pfesenting prior burglary convictions beyond the two reciuired per the statute
“decrease[d]” because of there Was already sufficient evidence presented to prove that element. hé
James Court went on to hold that “although there may be rare occasions where the admission of
more than two prior burglary ;:onvictions is more probative than prejﬁdicial and therefore proper,
the potential for undue prejudice—for the impermissible interpretation of such evidence as
propensity or characterb evidence—vsiarrants great caution.” In James, the Court reversed and held
that the trial judge erreci in admitting evidence of seven of James’ prior burglary convictions
because th¢ “probative value of all seven of [his] prior burglary convictions was outweighed by the
very great potential for prejudice to the defendant regardless of the trial judge’s limiting
instructions.”  The James Court ruled that the probétive value of the submission of seven prior
burglaries committed to the jury was more prejudicial than probative. Rule 403, SCRE, states that
“although relevant, evideﬁce may be excluded if its probative value is substantially outweighed by
the danger of unfair prejudice, confusion of the issues, or misleading the jury.”

This case was not a burglary case or a drug case, but the same Rule 403, SCRE, analysis
regarding the prejudicial value outweighing the probative value ‘would apply here. The.
prejudicial value of the admission of the probation agent’s testimony and the crack pipe
outweighed any probative value of the same and the error in admitting the same violated
appellant’s right to a fair triali via the Fourteenth Amendment and article 1, §3 of the South

Carolina State Constitution, especially since it was highly likely that the prior bad acts evidence

5 In Old Chief, supra, to the Court held that it was more prejudicial than probative for the
prosecution to rely on the defendant’s prior indictment for assault causing serious bodily injury
to establish the offense of possession of a firearm by anyone with a prior felony ¢onviction
because the assault indictment prejudiced the defendant on the charge of assault with a deadly
weapon which he was also on trial at that same time.
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contributed to the jury’s guilty verdicts and could not be deemed harmless error. See State v.
Charping, 313 S.C. 147, 437 S.E.2d 88 (1991), citing to Chapman v. California, 386 U.S. 18
(1967).

CONCLUSION

Based on the foregoing argument, counsel for appellant requests that his convictions and

sentences be reversed and his case remanded to the lower court for a new trial.

Wanda H. Cartér e
Deputy Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 18th day of May, 2018.
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