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STATEMENT OF THE CASE

A Hearing was previously conducted on Méy 5, 2014 pursuvant to a Form 50, filed By Claimant’s
attorney, who sought an order from Commissioner Barden designating Dr. Poletti of the Southeastern
Spine Institute as the Claimant’s authorized treating physician. In response, Defendants maintained, m
light of the fact that the Claimant sustained an admitted injury fo the neck; they were entitled to direct
medical treatment pursuant td Section 42-15-60 of the Act. More specifically, Defendants maintained
that the medical records of Claimant’s physicians did not substantiate the Claimant’s attorney’s
contention that the Claimant’s need for medical treaﬁnent, which resulted in the Claimant undergoing
surgery in February 2014, was the result of an emergency medical need. During the pre-hearing
lconference, Commissioner Barden stated that she would like to receive an opinion from Dr. Lozanne with
regards to the issue of whether the Claimant’s need for surgery in February 2014 was the result of an
emergency medical need.

Following Dr. Lozanne’s deposition, a Heafing was re-scheduled before Commissioner Barden
for June 23, 2014. Commissioner Barden issued a Decision and Order on September 17, 2014 denying
Claimant’s réquesf that Dr. | Poletti be designated as Claimant’s authorized treating physician.
Commissioner Barden indicated that the substantial evidence, including the medical recor_ds of Claimant’s
treating physicians and the deposition testimony of Dr. Lozanne, did not support Claimant’s contention
that Claimant needed surgery on an emergency basis or even on an imminent need basis. Commissioner
Barden also indicated that the substantial evidence indicated that the Employer/Carﬁer was providing
Claimant with authorized causally-related medical treatment on a timely basis, and, therefore, Claimant
did not satisfy his burden of proving, pursuant to Section 42-15-60, that the Employer/Carrier had failed
to provide Claimant with authorized causally-related medical treatment. Claimant appealed the Decision -
and Order of Commissioner Barden. 'fhe Full Commission affirmed the Decision and Order of
Commissioner Barden in its entlirety on April 23, 2015.

A hearing was held before Commissioner Taylor on August 18, 20i6 pursuant to a Form 50 filed
by the Claimant’s attorney on May 3, 2016. Claimant’s attorney alleged that Claimant sustained multiple
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injuries while in the eourse and ecope of Cleiment’s employment with the Dcfe'ndants on June t5, 2011,
More speciﬁcally, Clairnant’.s attorney alleged that Claimant Asusta.ined physical brain damage and/or
incomplete quadr"iplegia_ avs. a result of the Claimant’s work related accident and that, therefore, the
Claimant was entitled to an award of ‘lifetir'ne compensation. In tesponse, the Defendants admitted that
Claimant sustained a compensable injuryto the neck,l psyche and/or right‘upper extremity, but denied that
CIaimant sustained physical brain damage and/or incomplete quadriplegia Furthermore, D‘efendants
" asserted that the greater welght of the evxdence of the record dld not support that Clatmant could sustain
his burden of proving enmlement to ltfetlme beneﬁts under the Act pursuant to Sectlon 42 9-10(C).

Defendants alsomamtamed that if Commissioner Taylor were to determine that Claimant
sustained a compensable injury to the lower back Clalmant had not reached maxnmum medical
lmprovement for the lower back and, therefore, any award of permanent dlsabthty benefits would be
premamre. Clalmant s attomey was also requesting a partial lump sum payment of any award of '
permanent dtsablllty benefits, and Defendants mformed Commissioner Taylor that Defendants opposed
any partial lump sum payment based on the lack of evidence to support Claimant’s request for a pamal
lump sum payment, o |

On July 21, 2017, Commissioner Taylor issued a Decision and Order making the following
Findings of Fact and Conclttsions of Law: B

FINDINGS OF FACTS

1. The South Carolina Workers’ Compensanon Commission has Jurlsdlctlon
. over the subject matter and parties of this claim.

2 ,-Clalmant § average weekly wage. is One Thousand Four Hundred, Sixty
One Dollars ($1,461.40) and 40/100 with a corresponding compensation
rate of Seven Hundred Four Dollars ($704.92) and 92/100.

3. Based on a preponderance of the evidence including the medical records
* of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, I find that Claimant sustained
compensable injuries to his neck, right .arm, brain (for initial closed head
.injury and resulting headaches and seizures), and psyche within the course

and scope of his employment .




10.

" Claimant also alleges entitlement of lifetime benefits under the act based

on a claim for incomplete paraplegia and brain damage as outlined in S.C.
Code Ann. Sectlon 42-9-10(C); :

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, | find Claimant has failed to
meet his burden of proving entitlement to lifetime benefits on the basis of
“incomplete paraplegia”. This finding is based on the preponderance of
the evidence as a whole, including the deposition testimony of Dr.
Lozanne, who was the authorlzed treatmg physician and surgeon in this
claim.

' Based on’a preponderance of the evidence including the medical records

of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, I find I find Dr. Lozanne
testified the suffix “p!egla” refers to a complete lack of movement and
that “paraplegia” is the complete inability to move your legs. (Depo. of
Dr. Lozanne pp. 5-6). After review of Dr. Poletti’s medical note
diagnosing Claimant with “incomplete quadriparesis . or a form of
incomplete quadriplegia”, Dr. Lozanne testified the phrase “incomplete
quadriplegia” was inappropriate in this instance and that Claimant
suffered from cervical myelopathy ~ spinal cord dysfunction that has led

- to some symptoms — mcludmg difficulty wath balance. (Depo of Dr.

Lozanne pp. 2D.

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony

and the testimony of the Claimant’s wife, I find Dr. Lozanne went on to. - -

state unequivocally Claimant does not suffer from quadriplegia and it
would be inappropriate to descrlbe him as an incomplete quadnplegxc

'(Depo of Dr. Lozanne pp, 21-22)..

- Based on a preponderance of the evidence including the medical records
- of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony

and the testimony of the Claimant’s wife, I give greater weight to the
testimony and medical opinions of Dr. Lozanne, who is the authorized
threating neurosurgeon in the claim.

Based on a preponderance of the evidence including the medical records
of the Claimant, and the testimony of Dr, Lozanne, I find Dr. Lozanne’s

analysis of Claimant’s physical examinations as well as the diagnostic

studies including the EMG nerve conduction studies (conducted in 2013
& 2015) and MRI (both cervical and lumbar) as outlined in his deposition
to be very persuasive and I gave it great weight. (Claimant’s APA p 550-
551, 572-573, 689- 695 733 734, 774-779)

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr, Lozanne, the Claimant’s testimony *
and the testimony of the Claimant’s wife, 1 find Claimant’s motor .
functioning was tested by way of physical examinations throughout the
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12.

13.

14,

course of Claimant’s medical treatment. During Claimant’s initial
treatment with Dr. Lozanne on January 22, 2013, Claimant was noted to
have motor strength in all of his extremities and even had resistance
strength. (Claimant’s APA p, 677-679).

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, I find the physical examination
performed by Claimant’s own unauthorized physician revealed Claimant
had motor strength in his lower extremities rated as 5 out of 5 with hip
flexion and dorsiflexion, 4 out of 5 in knee flexion, extension and plantar
flexion bilaterally. Claimant was also noted to have intact motor strength
in the upper extremities. (Claimant’s APA pp. 568-569).

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, 1 find Claimant’s lack of

- consistent complaints regarding bowel and/or bladder dysfunction, while

not drsposmve, to be weighted: evxdence in the present case. (CITE TO
AP4)

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, [ find Claimant has failed to
meet his burden of proving entitled to lifetime benefits on the basis of
having sustained permanent and severe physical brain damage. This
finding is based on the preponderance of the evidence including:

Three brain scans performed by treating physicians including Dr. Meiere,
Dr. Naso, and Dr. Sandoz (Claimant’s APA pp. 91-92, 687-688, 660-
661);

Claimant’s appearance at and participation in two depositions;

Claimant’s attendance -at most of his medical appomtments on his own to
which he also drove himself on his own; -

Claimant’s service as treasurer of his union at the tlme of his injury and
continued service as treasurer through 2012 (at the time of the hearing he
was still a member of the union);

The lack of any medical evidence stated to a reasonable degree of medical
certainty that Claimant sustained brain damage that was permanent and
severe.

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, 1 find there is insufficient
evidence in the medical record to support a finding that Claimant
sustained an injury to his lower back (and any resulting radiculopathy to
the legs) as a result of his work injury. This finding is based on the
preponderance of the evidence as a whole, including the deposition
testlmony of Dr. Lozanne, who was the authonzed tmatmg physician and
surgeon in this claim.
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16.

17.

18.

19.

20,

21,

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, [ find that Claimant’s allegation
of separate injuries to his bilateral shoulders and left-arm are denied as
they are not supported by a preponderance of the medical evidence. This
finding is based on the preponderance of the evidence as a whole,
including the deposition testimony of Dr. Lozanne, who was the
authorized treating physicign and surgeon in this claim.

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, | find Claimant sustained an
injury to his brain. This finding is based on Claimant’s initial closed head
injury and resulting headaches. Claimant’s history of seizures weighed
into this decision as well although Claimant is currently taking medxcatxon
and having not had a seizure since February 19, 2012, '

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, 1 find Claimant’s injuries to his
neck, right arm, brain (for initial closed head injury and resulting
headaches and seizures) and psyche render him permanently and totally
disabled. This finding is based on the medical evidence as a whole and
the opinions on Claimant’s employability offered by Dr. Sandoz, Dr.
Poletti, Dr. Mills and Dr. Brabham. This fi nding is based on the

: preponderance of the evidence as a whole.

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, [ find I find Claimant is entitled
to lifetime causally-related medical treatment for his neck, right arm,

brain (headaches & seizures) and depression. '

Based ona preponderance of the evidence including the medical records

of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony

and the testimony of the Claimant’s wife, I find I find Claimant is not

entitled to a mobility scooter as there is insufficient evidence in the record

causally-relating the need for the scooter to compensable injuries as

outlined above. Specifically, Dr. Sandoz did not prescribe the mobility
scooter until October 1, 2015 after Claimant alleged lower back and

bilateral lower extremity symptoms associated with his 2011 work injury

« claims which have been denied as noted above.

‘Based on a prepon'derénce of the evidence including the medical records

of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
and the testimony of the Claimant’s wife, I find I find Claimant’s request
for a mobility scooter as a result of causally-related medical treatment is
not supported by a preponderance of the medical evidence and is denied.

Based on a preponderance of the evidence including the medical records
of the Claimant, the testimony of Dr. Lozanne, the Claimant’s testimony
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22,

and the testimony of the Claimant's wife, I find Claimant is entitled to a
lump-sum payment of the commuted value of 500 weeks of benefits less
any amount previously paid to the Claimant in the form of temporary
benefits. This finding is based on the prcponderance of the evndence asa
whole.

No hearing costs are assessed.
CONCLUSIONS OF LAW

Pursuant to S.C. Code Ann. Section 42-15-10 and Section 42-17-20,
jurlsdtctxon and venue are proper :

Pursuant to South Carolma Workers Compensation Commission Rules

_and Regulations, Rule 67-210(B) and Rule 67-213(C), the parties were
- properly served with Notlce of the Hearmg

Workers® Compensation awards may not be based upon surmise,'
conjecture, or speculation, but must be founded on evidence of sufficient

‘substance to afford a reasonable basis for it. Tiller v. Nat'l Health Care

Ctr. of Sumter, 334 S.C. 333, 339, 513 S.E.2d 843, 845 (1999) ; Sharpe v.
Case Produce Co., 329 S.C. 534, 543 495 S.E.2d 790 794 (Ct.App.1997)
rev'd on other grounds

A workers’ compensatlon claimant has the burden of proving facts that
show the alleged injury arose out of and in the course and scope of
employment. Clade v. Chammon Laboratories, 330 S.C. 8, 496 S.E. 2d
856 (S.C: 1998)

Only the facts and ctrcumstémce‘s of the injury can determine whether it is
compensable and, therefore, Wwhether the employee’s remedy is

. exclusively under the Compensation Law. Thompson v. J.A. Jones Const,

an l99SC 304, l9SE2d 226 (1942).

A “p0531b|llty” is not enough to show that a worker’s injury arose out of

~and in the course and scope of his employment. Fowler v. Abbott Motor

Co,, 236 S.C. 226, 113 S.E.2d 737 (S.C. 1960).

The possibility of drawing two inconsistent conclusions from the evidence
does not prevent an administrative agency’s findings from being
supported by substantial evidence. Tiller, 334 S.C. 333, 513 S E.2d 843

rehearing demed (s. C 1999).

Pursuant to Sectnon 42-1-160 and based-on the preponderance of the
evidence as a whole, Claimant sustained compensable injuries to his neck,

right arm, brain (per Regulation 67-1101 for initial closed head injury and

resulting headaches and selzures) and psyche within the course and scope

of his employment



10.

12,

13.

14.

1S.

Claimant also alleges entitlement of lifetime benefits under the act based
on a claim for incomplete paraplegia and brain damage as outlined in S.C.
Code Ann. Section 42-9-10(C).

Pursuant to Section 42-1-160 and based on the preponderance of the
evidence as a whole, I find Claimant has failed to meet his burden of
proving entitlement to lifetime benefits pursuant to Section 42-9-10(C) on
the basis of “incomplete paraplegia”. This finding is based on the
preponderance of the evidence as a whole, including the medical records
of the Claimant, the testimony of Dr. Lozanne, who was the authorized
treating physician and surgeon in this claim, the Claimant’s testimony and

. the testimony of the Claimant’s wife.

ed-Richards v. Clems iversity, the Single Commissioner held
that the claimant was a paraplegic as a result of her work accident and,
therefore, entitled to lifetime benefits. 37 S.C. 304, 638 S.E.2d 77 (S.C.
App. 2007). This finding was based in large part on the deposition and
notes of Dr. David Shallcross, one of the claimant’s treating physicians,
who labeled her an incomplete paraplegic. The Full Commission upheld
the Single Commissioner’s Order, and the Court of Appeals eventually
upheld the Full Commission’s finding based on the substantial evidence
standard. The claimant required the use of a walker and lost contro} of her
bowel and bladder and developed urinary retention,

I find the Reeds-Richards case is distinguishable from the present case. In
Reeds-Richards, the Court of Appeals affirmed Claimant’s lifetime
benefits based on the grounds that there was substantial evidence in the
record to support the finding by the Commission. In that case, the only
medical opinion in evidence was that of Dr. Shallcross, who opined
Claimant had incomplete paraplegia. There were no other medical
opinions on the issue in the record and as such, there were no other
medical opinions on which the Commission or the Court could rely.

Expert medical testimony is designed to aid the South Carolina Workers’
Compensation Commission in coming to the correct conclusion; therefore,
Commission determines the weight and credit to be given to expert
testimony. Sharpe v. Case Produce, Inc., 336 S.C. 154, 519 S,E.2d 102
(1999) ,

In the present case, I give greater weight to the testimony and medical
opinions of Dr. Lozanne, the authorized threating neurosurgeon in the
claim. 1 find Dr. Lozanne’s analysis of Claimant’s physical examinations
as well as the diagnostic studies including the EMG nerve conduction
studies (2013 & 2015) and MRI (cervical and lumbar) as outlined in his

deposition to be very persuasive and I gave it great weight.

Pursuant to Section 42-1-160 and based on the preponderance of the
evidence as a whole, | find Claimant has failed to meet his burden of

proving entitled to lifetime benefits pursuant to Section 42-9-10(C) on the
basis of having sustained permanent and severe physical brain damage as
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16.

17.

18.

19,

20.

éontemplateél by S.C. Code Ann. Section 42-9-10(C) and the case law as
outlined in Crisp and Sparks. This finding is based on the preponderance
of the evidence including:

a. Three brain scans performed by treating physicians
including Dr. Meiere, Dr. Naso, and Dr. Sandoz
(Claimant’s APA pp. 91-92, 687-688, 660-661);

b. Claimant’s appearance at and participation in two
depositions;

<. Claimant’s attendance at most of his medical
appointments on his own to which he also drove himself
on his own;

-d. Claimant’s service as treasurer of his union at the time of

his injury and continued service as treasurer through
2012 (at the time of the hearing he was still a member of
the union),
e. The lack of any medical evidence stated to a reasonable
" degree of medical certainty that Claimant sustained brain
damage that was permanent and severe as required by
case law and the Act.

Section 42-1-160 of the Act requires that, to be compensable, an injury by
accident must be one “arising out of and in the course and scope of

employment.” Qsteen v, Greenville County Sch. Dist., 333 S.C. 43, 49,
508 S.E.2d 21, 24 (1998).

For an injury to “arise out of’ employment, the injury must be
proximately caused by the employment. Fowler v. Abbott Motor Co., 236
S.C. 226, 113 S.E.2d 737 (1960). The injury arises out of employment
when there is a causal connection between the conditions under which the
work is required to be performed and the resulting injury. Douglas v.
Spartan Mills, Startex Div., 245 S.C. 265, 140 S.E.2d 173 (1965).

Pursuant to Section 42-1-160 and based on the preponderance of the
evidence as a whole, I find there is insufficient evidence in the medical
record to support a finding that Claimant sustained an injury to his lower
back (and any resulting radiculopathy to the legs) as a result of his work
injury. This finding i$ based on the preponderance of the evidence as a
whole.

Pursuant to Section 42-1-160 and based on the preponderance of the
evidence as a whole, 1 find that Claimant’s allegation of separate injuries
to his bilateral shoulders and left arm are denied as 1 find they are not
supported by a preponderance of the medical evidence. This finding is
based on the preponderance of the evidence as a whole.

Pursuant to Section 42-1-160 and based on the preponderance of the
evidence as a whole, I find Claimant sustained an injury to his brain
pursuant to Regulation 67-1101. This finding is based on Claimant’s
initial closed head injury and resulting headaches. Claimant’s history of



seizures weighed into this decisioﬁ,as well although Claimant is currently
taking medication and has not had a seizure since February. 19, 2012.

21, Pursuant to Section 42-9-10 and based on the preponderance of the
evidence as a whole, I find Claimant’s injuries to his neck, right arm,
brain (Regulation 67-1101) and psyche render him permanently and
totally disabled pursuant to S.C. Code Ann. Section 42-9-10(A). This
finding is based on the medical evidence as a whole and the opinions on
Claimant’s employability offered by Dr. Sandoz, Dr. Poletti, Dr. Mills and
Dr. Brabham. This finding is based on the preponderance of the evidence
as a whole,

22.  Pursuant to Section 42-15-60 and based on the preponderance of the
evidence as a whole I find Claimant is entitled to lifetime causally-related
medical treatment for his neck, right arm, brain (headaches & seizures per
Regulation 67-1101) and depression.

23.  Pursuant to Section 42-15-60 and based on the preponderance of the
evidence as a whole I find Claimant is not entitled to a mobility scooter as
there is insufficient evidence in the record causally-relating the need for
the scooter to compensable injuries as outlined. above. Specifically, Dr.

- Sandoz did not prescribe the mobility scooter until October 1, 2015 after
Claimant alleged lower back and bilateral lower extremity symptoms
associated with his 2011 work injury — claims which have been denied as
noted above. : -

24.  Pursuant to Section 42-15-60 and based on the preponderance of the
evidence as a whole | find Claimant’s request for a mobility scooter as a
result of causally-related medical treatment is not supported by a
preponderance of the medical evidence and is denied.

25. Pursuant to Section 42-9-301 and based on the preponderance of the

evidence as a whole, I find Claimant is entitled to a lump-sum payment of

~ the commuted value of 500 weeks of benefits less any amount previously

" paid to the Claimant in the form of temporary benefits. This finding is
based on the preponderance of the evidence as a whole.

26.  Claimant is entitled to James v. Anne’s apportionment language in the
Order.

27.  No hearing costs are assessed.

Following the Decision and Order, Claimant filed a2 Form 30 and asserted several exceptions to
the Decision and Order. According to Claimant’s Appellant’s Brief, these exceptions were consolidated
“as follows:

a. THE COMMISSIONER COMMITTED ERROR IN FINDING THAT
THE CLAIMANT FAILED TO PROVE THAT HE IS ENTITLED TO
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LIFETIME BENEFITS RELATED TO HIS SPINAL CORD INJURY
DESPITE HIS DIAGNOSIS OF INCOMPLETE QUADRIPLEGIA,
PURSUANT TO §42-9-10(C) AND REED-RICHARDS V. CLEMSON
UNIVERSITY, 37 S.C. 304, 638 S.E.2D 77(S.C. APP. 2007).
b. THE COMMISSIONER COMMITTED ERROR WHEN SHE
DETERMINED THAT THE CLAIMANT FAILED TO SUSTAIN HIS
BURDEN OF PROVING THAT HE SUFFERED FROM PERMANENT
AND SEVERE PHYSICAL BRAIN DAMAGE CONSISTENT WITH
§42-9-10(C).
¢. THE COMMISSIONER COMMITTED ERROR WHEN SHE
DETERMINED THAT THE CLAIMANT FAILED TO MEET HIS
BURDEN OF PROVING THE MOBILITY SCOOTER ORDERED BY
DR. SANDOZ WAS CAUSALLY RELATED TO HIS SPINAL CORD
INJURY. .
EVIDENCE OF THE CASE
The Claimant testified on his behalf. The Claimant stated that he is currently 54-years of age, and
resides in Sumter, South Carolina with his wife and son. The Claimant indicated that he worked with the
Defendants for approximately 29 years, and sustained multiple injuries while in the course and scope of
his employment with the Defendants on June 15, 2011 when the Claimant was struck by a protective
guard which fell from above the Claimant, striking the Claimant on the head and right shoulder. The
Claimant, who was wearing a neck brace and utilizing a céne at the hearing, indicated that he had sought
and received medical treatment for his work related injuries with a variety of physicians including Dr,
Lozanne; Dr. Naso, Dr. Poletti, and Dr. Sandoz. The Claimant testified that he continues to receive
treatment from Dr. Sandoz in the form of prescription medications due to a variety of ongoing problems,
including dizziness and migraine headaches. The Claimant stated that he is also utilizing anti-seizure
medication which was prescribed by Dr. Sandoz, but that he has not experienced a seizure in the last few
years, The Claimant testified that he is also currently receiving psychological treatment with Dr.
Bergmann of Post Trauma Resources and receives treatment from Dr. Bergmann in the form of
’ AN

counseling. Based on review of the medical records, Dr. Lozanne, who provided the Claimant with

authorized causally related medical treatment with regards to the neck, determined that the Claimant
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reached maximum medical improvement on July 22, 2016. The Claimant soughtA and received
unauthorized medical treatment for the neck.with Dr. Poletti.

The Claimant testified that he currently experiences a variety of physical and psy;:hological
problems as a result of his work related accident. The Claimant stated that his work related injuries have
rendered the Claimant incapable of performing personal hygiene, including bathing, and that the
Claimant’s wife both bathes the Claimant on a daily Easis és well as assists the Claimant with dressing.
The medical records of the Claimant’s authorized treating physicians do not indicate that the Claimant is
in need of daily assistance with regards to bathing and/or dressing. The Claimant indicated he also
currently experieﬁces weakness in both hands, Whicﬁ preveht the Claimant from utilizing utensils without
problem. The Claimant testified thgt he also expe'riencés weakness in both his left lowe_r extremity and
right lower extremity that requires the Claimant to utilize a céne, which was prescribed by Dr. Sandoz.
The Claimant indicated that Dr. Sandoz has also prescribed a motorized scooter for the Claimant due to
Claimant’s lack of mobility. The Claimant stated that he spends the majority of his day at hdme watching
TV or sleeping, and that the Claimant is incapable of preparing meals on his behalf, requiring his wife to
prepare meals each day prior'to her. Ieaviﬁg to go to work,

On cross-examination, the Claimant testified that he does engage in driving on an infrequent
basis, and has driven to a medical appéintment within the last 30 days. The Claimant stated that he was
physically capable of driving an automobile and also men‘télly capable of driving an automobile, but did
experience some problemé performing the above-referenced activity. Most notably, the Claimant
indicated that he was a member of a labor union while employed with the Defendants, and that he actually
served as the treasurer of the local chapter of his labor union from 201] to 2013, which would have been
following the date of his work related accident. Most notably, the Clairﬁant testified that, while serving as
treasurer from 2011 to 2013, he signed checks on behalf of the local chapter of his labor union. The
Claimant stated that, on the dat_e of his work rélated accident, he also operated a towing business known
as Benjamin & Sons, but that Benjamin & Sons hés not generated income since the date of the Claimant’s
work related accident. The Claimant stated fhat he also sustained an injury to the lower back as a rgsult of
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his June 20'11 work related accident, but was 'presented with medical records, which were
contemporaneous with the date of the acgident, that made no mention of the Claimant providing his
treating physicians with complaints of lower béék pain and problems. Claimaﬁttestiﬁed he had no
explanation as to why the above-referenced medical records made no mention of his alleged lower back
injury. .

Leta Benjamin testified on behalf of the Claimant. Ms. Benjamin lte;stiﬁed that she is the
Claimant’s wifé, and currently resides with the Claimant. in Sumter, South Carolina. Ms. Benjamin
indicated that she is currently employed with Wells Fargo, and has taken FMLA leave since March 2016
in order to provide the Claimant wnth care in light of the Clalmam work related injuries. Ms. Benjamin
indicated that the Claimant’s work related injuries have placed signiﬁcant physical and psychological
limitations upon.the Claimant. More specifically, Ms. Benjamin testified ‘that she is required to prbvide
the Claimant with both personal hygiene on a daily basis as well as dressing the Claimant and preparing
the Claimant’s fooa. Ms. Benjamin étatéd that she attends most, if not all of the Claimant’s medical
examination. Ms. Benjamin indicated that she had observed the Clalmam s psychological problems,
mcludmg anger and depression, as well as the Claimant’s physical limitations, 'such as mstablhty and loss
of strength of the right upper extremity. |

Med'ic.al Evidence

The parties conducted the deposition of Dr. Lozanne on'July v7, 2016. Dr. Lozanne testified that
the primary crite_ria used to establish a diagnosis of paraplegia i; physical examination. (Depo. of Dr.
Lozanne p. 6). 'Dr. Lozanne also testified that diagnostic testing,l includiﬁg MRIs and/or EMG/NCS are
also helpful in réachihg a determin;:tior.i of whether a patient is a paraplegic. (Depo. of Dr. Lozanne pp-
6-8). Furthermore, Dr. Lozanne testiﬁed that, generally, a plegic céndition will manifest itself rather
quickly following an acute injury. (Depo. of Dr. Lozaljne p. 17). |

On the date of the June 15, 2011 work accident, Claimant presented to McLeod Regional Medical
Center with a head ‘injury. (APA p. 658). On physical examination, Claimant was well-developed and
ﬁt-appearing,. was awake/alervconvenlsang/ﬂuent speech, had normal ;ffect, had intact extraocular
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movement, had 5/5 strength in both upper exiremities and lower extremities with normai ‘bulk and tone.
(APA p. 658). Claimant later underwent right hanéi extensor tendon repair with Dr. Welsch. Following
surgery, Claimant treated with Dr. Welsch from September 23, 2011 thfough October 14, 2013, (APA
pp. 669-676). The records of Dr. Welsch indicate t.hat Claimant presented with no acute distress and was
alert and oriented. (APA PP 669-676)..

Defendants initially conciucted Claimantb‘s deposition on March 2, 2012. Regarding his right arm,
Claimant testified that he experiences pain and stiffness in all four fingers and right wrist pain.
(Claimant’s March 2, 2012 Depo. Tr. pp. 26-28). Regarding hi; neck, Claimant testified that he suffered
from neck pain radiatfng into his right arm that comes and goes on a daily basis. (Claimant’s March 2,
2012 Depo. Tr. p. 28). Claimant testified that he also experiences dizziness and headaches. (Claimant’s
March 2, 2012 Depo. Tr. pp. 29-30): Claimant complained .of sharp pains in'dif‘ferent parts of his body
which occur from time to time. (Claimant’s Marph 2,2012 Depo. Tr. p. 44). Claimant also stated that he .
gets “lost in thought” and “lost in conversation” resulting in his inability to participate in a conversation
because he can no longer remember whaf he was talking about. (Claimant’s March 2, 2012 Depo. Tr. pp.
‘45-48). When asked if he felt capable of returhiné to work, Claimant testified that he did not believe he
could return to work. (Claimant’s March 2, 2012 Depo. Tr. p. 51). Claimant did not feel that he could lift
because he doesn’t have the strength that he used to have, and that he would not feel comfortable
returning to work because he would not want to be around the machine for fear of suffering a panic
attack. (Claimant’s March 2, 2012 Depo. Tr. p. 51). Claimant did not mention his cognitive difficulties,
dizziness, hea_daches, etc., as an impediment to returning to work; nor did Claimant describe any physical
symptoms consistent with plegia (i.e. complete loss of sensory or motor function).

Claimant sought unauthorized treatment with Dr. Poletti at Southeagtgm Spine Institute on
November S, 2012, (APA pp. 718—719).. A review of Claimant’s symptoms was positive for eye pain
with headaches, ringing in both ears, joint pain in his arms or his hands, headaches, seizures, anxiety and
depression. (APA p. 71 8). However, Claimant denied any fevers, chills, night sweats, changes in weight,
changes in appetite, chest péin, palpitations, shortness of breath, dysmea, wheezing, kidney/bowel/bladder
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dysfunction, paralysis, diabetes and hypothyroidism. (APA p. 718). A physical examination iﬁdicated
that Claimant is'a well-developed, well;nourished ‘male alén and orien_ted and in no acute distress. (APA
p. 719). Claimant also presented in an ambulatory fashion with a non-antalgic gait. (AP.A p. 719).
Claimant had 5/5 strength and symmetry in the lower extremities. (APA p. 719). |

Claimant underwent an initia! evaluation with Dr Lozanne on January 22, 2013. Claimant
reported continued headaches, neck pain, right-sided intrascapullar and shoulder pain radiating down the
right arm, ana also indicated that he had developed difficulties of balance and has had numbness and
tingling worse on the right than the left. (APA p. 677). Claimant denied any urinary or bowel symptoms,
(APA p. 677). His motor strength in the right deltoid, ‘bicep, tricep ahd hand intrinsics were 4/5. (APA p.
677). However, all other muscle groubs were 5/5 strength and his gait was normal. (APA p. \.677). Dr.
Lozanne diagnosed Claimant with cervical myelopathy and radiculopathy. (APA p. 677). Dr. Lozanne
recommended, and later performed, an anterior cervical discectoniy and plated fusion at _the C4-5, C5-6
and C6-7 levels. (APA p. 679).

Claimant.bégan treating with Dr. Séndoz on September 16, 20111. The initial report indicates that
Claimant had no sensory loss, no motor weakness, intact coordination, intact balance and gait, and normal
motor skills. (APA p. 742).. Additional reports of Dr. Sandoz confirm these physical findings tﬁroughout

Claimant’s treatment. (APA pp. 745, 748, 749-750, 752, 754, 756, 769, 792).
| Claimant followed up with Dr. Poletti on January 20, 2014. (APA p. 721). Claimant reported
complaints of neck, shoulder and right érm pain, along with continued issues with difficulty walking and
. imbalance; however, he denied any bowel or bladder issues. (APA p. 721). Claimant continued to treat-
with Dr. Poletti’s office from August 14, 2014 through December 17, 2015, (APA pp. 722-736). Most
notably, thel:e is no indicati;on‘in the rep.orts of Southeastern Spine Institute of a complete loss of sensory
or motor function or any paralysis. Eaéh of the reports of “Dr. Poletti” is signed off on by his physician’s
assistants. (APA pp. 722-736). As a result, it is unclear when, or if, Dr. Poletti actually examined
Claimant. The only mention of an “incomplete quadriparesis” 01" “incomplete quadriplegia” was
contained in a written letter of Dr. Poletti addressed to the Claimant’s attorney on May 27,'201 5. (APA
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pp. 729-730). Dr. Poletti indicated that Claimant hés a- form of spinal cord injury or “incomplete
quadriplegia.” (APA p. 730). | | -

Signiﬁcamly, following th_e written iet;er of Dr. Poletti, on October 2, 2015, Claimant presented
to Dr. Poletti’s office and denied any focal rﬁuscle de'fici;s, paralysis or. changes in bowel aﬁd bladder
function. (APA p. 731). A physical examinatioﬁ .cla.ssi.ﬁed Claimant as “well-de;'eloped, well-nourished.
.. alert and’ oriented x3 and in no ac;uté distress.”l (APA p. 731). Furthenﬁore, the physical examinétion
indicated that Claimant was ambﬁlatory with a slightly aﬁtalgic gait usingthe assistance of a cane'
primarily for fall'prevention. (APA p. 731). Claimant had strength of the lower extremity between 4/5
and 5/5 and strength of the upper extremities was intact. (APA p. 731). Again, this visit was signed off
on by a physician’s assistant. (APA pp. 731-732).-On Décember 17, 2015, Claimant again denied loss of
bowel and bladder funciion, any focal muscle déﬁcitsj or paralysis. Again, this visit was signed off on by
a physician’s assistant. (APA pp. 735-736). Finally, Claimant returned to Dr. Poletti’s office on April
21, 2016. (APA p. 577). Claimant was evaluated for 15 minutes by a physiéian's assistant and denied
any significant progression of his symptoms. '(APA p. 5'77‘).

Defendants conducted the upd"ated deposition of Claimant on March 31, 2014, Most notably,
Claimant testiﬁed that, following the unauthorized surgery performed by Dr. Poletti, he experienced some
improvement of his neck and upper extremity problems. .(Claimant’s March 31, 2014 Depo. Tr. p. 13; 16, -
40, 44). At the ﬁearing which was conducted ;)n June 23, 2014 before Commissioner Barden, Claimant
reiterated that the pain and numbness and symptoms 1mproved following the unauthorized surgery
performed by Dr, Poletti. (APA p. 865).

As mentioned above, Dr. Lozanne testified that a determination of paraplegia can be dlagnosed
via physical examination and/or dlagnostlc testing. (Dr. Lozanne’s Depo. Tr. pp. 6-8). Dr. Lozanne
testified that, based on the physical examination contained in his initial January 22, 2013 report, for which
the November 15, 2012' MRI of the cervical spinc and the November 3, 2011 EMG/NCS wére available
for his review, Claimant is not a plegic. (Dr. Lozann'c’s Depo. Tr. pp. 9-10). Dr. Lozanne théﬁ reviewed |
an EMG/NCS performed at Grand Strand Spine and Neurosurgery, performed on March 26, 2015 by Dr.
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Sandoz. Upon review of the diagﬁostic study, Dr. Lozanne testified that he saw nothing in thes study that
would indicate plegia. (Dr. Lozanne’s Depo. Tr, p. 11). Dr. Lozanne then reviewed an MRI of the
cervical spine performed on April 13, 2015. Dr. Lozanne confirmed that nothiﬁg fn the MRI would be
consistent with a plegia. (Dr. Lozanne’s Depo. Tr. p. 12), Dr. Lozanne was then presented with an MRl
of the lumbar spine performed on October 19, 2015, Dr. Lozanne indi&ated that the report did' not reveal
any finding indicative of a plegia in Claimant. (Dr. Lozanne’s Depo. Tr. p. 13). Dr. Lozanne was then
presented with a copy of a report from Dr. Poletti’s office, dated October 2, 2015, wherein Clairﬁant
underwent a physical examination performed by a physician’s assistant. . Again, Dr. Lozanne indicated
that the findings present in the physical exam of Claimant on or about October 2, 2015 were not-
indicative or reflective of a plegia. (Dr. Lozanne’s Depo. Tr. pp. 13-15). More specifically, Dr, Lozanne
testified that a patxent who has strength by definition cannot be plegic, and plegla is evidenced by lack of
movement, speclﬁcally the movement of the extremities that are affected by the plegia, which was not
evidenced in the physical examination. (Dr. Lozanne’s‘Depo. Tr. pp. 14-15). "Upon review of Dr.
Poletti’s letter to Claimant’s attorney in which he references incomplete paraplegia on May 27, 2015, Dr.
Lozanne testified that the above-referenced phrase is not appropriate to.use in this instance. (Dr.
Lozanne’s Depo. Tr. p. 21). Dr. Lozanne explained that Claimant suffer; from cervical myelopathy,
including some difficulties with his balance because he had a spina.l cord injury. (Dr. Lozanne’s Depo.
Tr. p. 21). However, Dr. Lozanne indicated that Claimant does not suffer from a quadriplegia and Dr.
Lozanne has never heard a neurosurgeon use incomplete quadriplegia as a phrase. (Dr. Lozanne’s Depo.
Tr. p. 21). Dr. Lozanne further expléined that Claimant suffers a spinal cord injury and has some
weakness associated with that injury but is not a qﬁadriparetic in the sense that he has normal motor
strength in multiple extremities, though he has some decreased strer}gth. (Dr. Lozanne’s Depo. Tr. p. 22).
Dr. Lozanne believed that Dr. Poletti was attempting to convey that Claimant has some weakness but felt
it was inappropriate to label Claimant a,s an incomplete or complete quadriplegic in any kind of way. (Dr.

Lozanne’s Depo. Tr. pp. 22-23).
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Dr. Lozannc perfonned an evaluat:on of Clanmant on July 22, 2016, (APA pp. 68 1-684), A

‘physical examination revealed 5/5 strength in each lower extrem1ty, 4/5 strength in the right upper

| extremity, and 5/5 strength in the left upper extremxty (APA p 683) Cranial nerves were virtually intact
and Claimant was awake, alert and answermg questions approprlately (APA p. 683). Claimant was able
" to walk and stand unassisted but used aid of' 4-pronged cane for balance. (APA p. 683). Dr. Lozanne
- is'sued a 53% whole person impairment rating pursuant to Chépter 15 of the AMA Guidelines, Fifth
Addition, but no separate imﬁairment was included for bladder erectile, sexual or 'respiratory funétion,

nor was any separate impairment for lower extremity involvement included. (APA p 684).

FULL QQMMISSION FINDINGS OF FACT AND CONCLUSIONS OF LAW
FINDINGS OF FAg;T§

1. The South Cérolim; Workers’ Compensation Commission has jurisdiction over the subject matter
and parties of this claim, | .

2. Claimant’s average weekly wage is Oné Tlhousahd‘Four Hundred 'Sixty;One Dollars ($1,461.40)

 and 40/100 with-a corresponding coipensation rate of Seven Hundred Four Dollars ($704.92)

and 92/100.

3. Based on a preponderance of the evidcnce including the medical records of the Claimant, the

testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimant’s wife, we
find that Claimant sustained compensable injuries to his neck, nght arm, brajn (for mmal closcd
head injury and resultmg headaches and selzures), and psyche within the course and scope of his

employment,

4. Claimant also alleges entitlement of lifetime benefits under the act based on a claim for -

incomplete paraplegia and brain'damage as outlined in 8.C. Code Ann. Section 42-9-10(Cy,

5. Based on a preponderance of fhe evidence including the medical records of the Claimant, the

testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimant’s wife, we

find Claimant has failed to meet his burden of proving entitlement 1o lifetime benefits on .the

basis of “incomplete paraplegia”. This ﬁhding is based on the preponderance of the evidence as a
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whole, including the deposition testimony of Dr. Lozanne, who was the authorized treating
physician and surgeon in this claim.
Based on a‘pre;bvondcrance of the é;tidcnce including fhe medical records of the Claimant, the
testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimant’s wife, we
find Dr. Lozanne testified the suffix “plegia” refgrs to a complete lack of movement and that
“paraplegia” is the éomplete inability to move your legs. (Depo. of Dr. Lozanne pp. 5-6). Aﬂe}
review of Dr. Poletti’s medical note diagﬁosin'g Claimant with “inc'omplete quadripargsis ora
form of incomplete quadriplegia”, Dr. Lozanne testified the pﬁ-rase “ihcomplete quadriplegia”
was inappropriate in this instance and that Claimam suffered from cervical myelopathy - spinal
cord dysfunction that has led to some symptoms - including difﬁculty with balance. (Depo. of
Dr. Lozanne ;‘)'pT 21). |
Based on a preponderance of ‘the evidence includ'ing the .mcdical reéords of the Claimént, the
testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimant’s wife, we
find -Dr. Lozanne went on to state unequivocally Claimant does not suffer from quadriplegia' and
it would be inappropriate to descr_i.be him as an in_completé quadriplegic. (Depo. of Dr. Loz;nne
pp. 21-22). .
Based on a preponderance of the evidence including the medical records of the Claimant, the
testimony of Dr. Lozanne, the Claimant’s testimony and the tcsti‘mony of the Claimant’s wife, we
give greater we{ght to the testimony and medigal opinions of Dr. Lozanﬁe, who is the authorized
threating neurosurgeon in the ciaim.
Based on a preponderance of the evidence includ:ing the medical records of the Claimant, and the
testimony of Dr, Lozanne, we f!nd br. Lozanne’s ghalysis of Claimant’s physical examinations as
well as the diagnostic studies including the EMG nerve conduction st'udi\es (conducted in 2013 &
2015) and MRI (both cervical and lumbar) as outlined in his deposition to be very persuasive and

we gave it great weight, (Claimant’s APA p. 550-551, 572-573, 689-695, 733-734, 774-779)
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10.

Based on a preponderance of the evidence including the medical records of the Claimant, the

~ testimony of Dr. Lozanne, the Claimant’s testimony and the téstimony of the Claimant’s wife, we

11,

12.

13.

find Claimant’s motor functioning was .tevsted by.way of pﬁ_ysical examinations thro ughout the
course of Claimant’s medical treafment. During Ciz;irﬁant’s initial'treatment'with Dr. Lozanne on
January 22, 2013, Claimant was noted. to have motor strehgth in all of his extremities and even
had resistance"st.rength. (Claimant’s APA p. 677-679).

Based on a preponderance of the evidellac'e including t_he medical records of the Claimant, the
testimony of Dr. Loianne, the Qlaimant’s téstimony and the testimony of the Claimant’s wife, we
find the physical ex.amination 'perfqrmed by Claimant’s own uﬁaufhdrized physician révealed_
Claimant ha';d motor strength in his lower extrgmities rated as S out of § 'with‘hib_ flexion and
dorsiﬂexioﬁ;~4-put of 5 in kﬁee flexion, extension and plantar flexion bilaterally. Claimant Was
also noied to have intact moton; strength in the upjﬁer exfremitfes. (Claimant’s APA pp. 568-569).
Based on a prepénderance of t.the evidence including the medical ‘records; of the Claimant, the
testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimaﬁt’s wife, we
find Cléifnant’s lack of conéistent complaiﬁts regarding béwel and/or bladder dysfuncti'on, while
not dispositive, to be weighted évidence in the present case. (Claimaht’s APA pp. 677, 718, 721,

131, 735).

‘Based on a preponderance of the ,evidence' including the medical records of the Claimant, the

testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimant’s wife, we
find Claihfant has failed to meet his burden;_of I:Jroving entitle;i to lifetime benefits on the basis bf
having sustained permanent and sévere physical brain damage. This finding is based on the
preponderance of the evidence including: |
a. Thréé brain scans perfonned by treaiing physicians including Dr. Meiere, Dr. Naso, and
Dr. Sandoz (Claimant’s APA pp.» 9 l -92, 687-688, ‘660-66_1 )

b. Claimant’s appearance at and participation in two depositions;
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14,

15.

16.

c. Clgimant’s attendance vatlmost of his medical appointments on hig own to which he also
drove himself on his 6wn; |
d. | Claimant’s service a§ treasurer of his union at the time of his injury and continued service
as treasurer through 20}2.(at the time of the hearing he was still a member of the uﬁion);
e. The lack of any medical evidence stated to a reas>onab.le degree of medical certainty that
Claimant sustained brain damage that was permanent and severe.
Based on a preponderance of the evidence including the medical records of the Claimant, the
testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimant’s wife, we
find there is insufficient evid‘ence in the medical record to support a finding that Clai'mant,
sustained an injury to his lower back (and any resulting radiculopathy to the legs) as a result of |
his work injury. This ﬁnding is based on the preponderance of the evidence as a whole, including
the deposition testimony of Dr. Lozanne, who was the authorized treating physician and surgeon
in this claim. |
Based on a preponderance of the evidence including the medicall records of the Claimant, the
testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimant’s wife, Qc
find that Claimant’s allegation of separate injuries to his bilateral shoulders and left arm are
denied as they are not supported by a preponderance of the medical evidence. This finding is
based on the preponderance of the evidence as a whole, including the deposition testimony of Dr.
Lozanne, who was the authorized treating physician and surgeon in this claim.
Based on a preponderance of the evidence including the medical records of the Claimant, the
testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimant’s wife, we
find Claimant sustained an injtllry to his brain, This finding is based on Claimant’s initial closed
head injury and resulting headaches. Claimant’s history of seizures weighed into this decision as
well although Claimant is currently taking medication and having not had a seizure since

February 19, 2012,
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19.

20.

21.

Based on a preponderance of the cyidcnce including the medical records of the Claimant, the
testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimant’s wife, we
find Claimant’s injuries to his néck,‘right arm, brain (for initial. closed head injury and resulting
headaches and seizures) and psyché render him permanently and totally disabled. This finding is
based on the medical evidenée as a whole and the opinioﬁs on Claimant’s employability of‘fered
by Dr. Sandoz, Dr. Poletti, Dr. Mills and Dr. Brabham. This finding is based c;n the

preponderance of the evidence as a whole.

. Based on a preponderance of the evidence iﬁcluding the medical records of the Claimant, the

testimbny of Dr. Lozanne, the Claiméﬁt’s tes_timony and the testimony of the Claimant”s wife, we
find Clafmant is entitled to lifetime causally-related medical treatment for his neck, rfght afm,
brain (headaches & éeizures) and depreséion.

Based on a preponderance' of the ,e\)idence inclvudingv‘the medical recordé of thc Claimant, the
testimony of Dr. Lozanne, thg Claimant’s testimony aﬁd the testimony of the Claimant’s wife, we
find Claimant is not entitled to a mobility scooter as there is insufficient evidence in the record
causally-relating the need for the scooter to compensable injuries as outlined above. Specifically,
Dr. éandoz did not prescribe the mobility scooter until October 1, 2015 after Claimant alleged
lower back and bilateral lower extremi;y‘symptoms associated with his 2011 work injury — claims
which have been denied as noted above.

Based on a preponderance of the evidence including the medical records of the Claimant, the

testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimant’s wife, we

find Claimant’s request for a mobility scooter'as a result of causally-related medical treatment is

not supported by a preponderance of the medical evidence and is denied.
Based on a preponderance of the evidence including the medical records of the Claimant, the -
testimony of Dr. Lozanne, the Claimant’s testimony and the testimony of the Claimant’s wife, we

find Claimant is entitled to a lump—suh payment of the commuted value of 500 weeks of benefits
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less any amount previously paid to the Claimant in the form of temporary benefits. This finding
is based on the preponderance of the evidence as a whole.
22. No hearing costs are assessed.

CONCLUSIONS OF LAW

Itis cor;cluded' under the South Carolina Worker’s Compensation Act in Section 42-1-10
S.C. Code of Laws, et seq., that:

1. Pursuant to S.C. Code Ann. Sectio.n 42-15-10 and Sectiqn 42-17-20, jurisdiction and
venue are proper,

2. Pursuant to South Carolina Workers’- Combensation Commission Rules and
Regulations, Rule 67-210(B) and Rule 67-213(C), the parties were properly served with

* Notice of the Hearing, |

3. Workers’ Compenéation awards may not be based upon surmise, conjecture, or

speculation, but must be founded on evidence of sufficient substance to afford a

reasonable basis for it. Tiller v. Nat'l| Health Care Ctr. of Sumter, 334 S.C. 333, 339, 513

S.E.2d 843, 845 (1999) ; Sharpe v. Case Produce Co., 329 S.C. 534, 543, 495 S.E.2d
790, 794 (Ct.App.1997) rev'd on other grounds.

4. A workers’ compensation claimant has the burden of proving facts that show the alleged
injury arose out of and in the course and scope of employment. Clade v. Champion
Laboratories, 330 S.C. 8, 496 S.E.2d 856 (S.C. 1998).

5. Only the facts and circumstances of the injury can_determine whether it is com‘pensable
and, therefore, whether the émployee’s rem_edy is exclusively under the Compensation

Law. Thompson v. J.A. Jones Const. Co., 199 S.C. 304, 19 S.E.2d. 226 (1942).
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A “possibility” is not enough to show that a worker’s injury arose out of and in the

course and scope of his employment. Fowler v, Abbott Motor Co., 236 S.C. 226, 113
S.E.2d 737 (S.C. 1960). |

The possibility of drawing-two inconsistent conclueions from the evidence does not
prevent an administrative ‘agency’s 'ﬁndings _‘ from »being supported by vsuvbstantial
evidenee. Tiller, 334 5.C. 333 513 S.E.2d 843, rehearing denied (S.C. l999) |

Pursuant to Section 42-1-160 and based on the preponderance of the evndence as a

whole, Clarmant sustamed compensable injuries to his neck, right arm, brain (per

o Regulatlon 67-1101 for initial closed head i mJury and resulnng headaches and serzures),

and psyche wnthm the course and scope of h1s employment

Clalmant also alleges entitlement of lifetime benefits under the act based on a clalm for

‘incomplete paraplegla and brain damage as outlined in S.C. Code Ann. Section 42-9- ‘

- 10(C).

10.

11.

Pursuant to Section 42-1-160 and based on the .prepon'derance of the evidence as a
whole, we find Claimant has failed to meet his burden of prorring entitlement to lifetime
benefits pursuant to Section 42-9-i0(C) o.n‘the basis of “incomplete paraplegia”. This
finding is based on the preponderance of theev'idence as a whole, including the medicel :
records of the Claimant, thevvtestimon'y‘ of Dr. Loeanne, who was the authorized trearing
physician and surgeon i.n‘thiﬂs clai'rn,‘the_Cla‘\imant.’s testimony and the testimony of the
Claimant’s wife, - ' S '. - : ) \

In Reed-Richards v. CIeﬂson University, the Single Commissioner held that the

claimant was a paraplegic as a result of her work accident and, therefore, entitled to

lifetime benefits. 37 S.C. 304, 638 S.E:2d 77 (8.C. App. 2007). This finding was based




12,

13.

14,

in large pan- on the deposition and notes of bDr. David Shallcross, one of the claimant’s
treating physicians, who labeled her an incomplete paraplegic. The Full Comﬁlission
upheld the Single Commissioner’s Order, and the Court of Appeals eventually upheld
the Full Commission’s finding based on the substantial evidencé standard. The claimant
required the use of a walker and lost control of her‘bowel and bladder and developed
urinary retention.

We find the Reeds-Richards case is distingtiishable from the preéent case. In Reeds-

Richards the Court of Appeals affirmed Claimant’s‘ lifetime benefits bésed on the.
grounds that there was substantial evidence in the record to support the finding by the
Commiésién. In that case, thc only medical opinion in evidepce was tha_t of Dr.
Shallcross, who opined Claim.ant had incompléte paraplegia. There were no other

medical opinions on the issue in the record and as such, there were no other medical

* opinions on which the Commission or the Court could rely.

EXpert medical testimony is designed td aid the South Carolinq Workers’ Compensation

Commission in coming to the correct cOnclusic;n; therefofe, Commission determines the

weight and credit to be given to-expert testimony. Sharpe v. QV ase Produce, Ihc., 336
S.C. 154,519 S.E.2d 102 (1999) | o

In the present case, we give greater weight to the testimony and mcdicai opinions of Dr.

Lozanne, the authorized threating ﬁeurosur_geon in the claim. We find Dr. Lozanne’s

analysis of Claimant’s physical examinations as well as the diagnostic studies including

the EMG nerve conduction studies (2013 & 2015) and MRI (cervical and lumbar) as

outlined in his deposition to be very persuasive and we gave it great weight.
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15. Pursuant to. Section 42-1-160 and based ‘on the preponderance of the evidence as a

whole, we find Claimant has failed to meet his burden of proving entitled to lifetime

benefits pursuant to Section 42-9-10(C) on the basis of having sustained permanent and

severe physical brain damage as contemplated by S.C. Code Ann. Section 42-9-10(C)

and the case law as outlined in Crisp and Sparks. This finding is based on the

preponderance of the evidence including:

a.

Three b.rainbscanzs performed by trg:ating physicians including Dr. Meiere, Dr.
Naso, and Dr. Sandoz (Claimant’s APA pp. 91-92, 687-688, 660-661);
Claimant’s appearance at and participation in two depositions;

Claimant’s attendance at most of his medical appointments on his own t§ which
he also drove himself on his own; |

Claimant’s service as treasurer of his union at the time of his injﬁry and
continued service as treasurer through 2012 (at the time of the hearing he was
still a member of the union);

The léck éf any medical evidence stated to a reasonable degree of medical
certainty that Claimant sustained brain damage that was permanent and severe as

required by case law and the Act.

16. Section 42-1-160 of the Act requires that, to be compensable, an injury by accident must

be one “arising out of and in the course and scope of employment.” Osteen v,

Greenville County Sch. Dist., 333 S.C. 43, 49, 508 S.E.2d 21, 24 (1998).

17. For an injury to “arise out of” employment, the injury must be proximately caused by

the employment. Fowler v: Abbott Motor Co., 236 S.C. 226, 113 S.E.2d 737 (1960).

The injury arises out of employment when there is a causal connection between the
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18.

19.

20.

conlditivons under which the ;)vofk is required to be performed and the resulting injury.
Douglas v. Sga;tan Mills, Startex Div., 245 SC 265, 140 S.E.2d 173 (1965).

Pursuant to Section 42-1-160 and based on thé preponderance of the evidence as a
whole, we find there is insufficient evidence in the medical record to support a finding
that Claimant sustained an injury to his lower back -(and any resulting radiculopathy to
the legs) as a result of his work injury. ‘This finding is based on the preponderance of
the evidence as a whole.

Pursuant to Section 42-1-160 and based on the preponderance of the evidence as a

whole, we find that Claimant’s allegation of separate injuries to his bilateral shoulders

and left arm are denied as we find they are not supported by a preponderance of the
medical evidenée. This finding is based on th; preponderance of the evidence as a
whole. |

Pursuant to Section 42-1-160 and based on the preponderance of the evidence as a
whole, we find Claimant sustained an injury to his brain pursuant to Regulation 67-

1101. This finding is based on Claimant’s initial closed head injury and resulting

- headaches. Claimant’s history of seizures weighed into this decision as well although

21.

Claimant is currently taking medication and has not had a seizure since February 19,
2012. |

Pursuant to Section 42-9-10 and based on the preponderance of .the evidence as a whole,
we find Claimant’s injuries to his neck, right arm, brain (Regulation 67-1101) and
psyche render him permanently and totally disabled pﬁrsuan't to S.C. Code Ann. Section’

42-9-10(A). This finding is based on the medical evidence as a whole and the opinions
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on Claimant’s em‘ployavbility' offered by Dr. Sandoz, Dr. Poletti, Dr. Mi}lls and Dr
Brabham. T}ris finding is ba_‘s‘ed‘dn the preponderance of the evidence as a wh’ble.

22, Pursuant t§ Section 42-15-60 and based on the préponderance of the evidence as‘ a whole
we ﬁnd Claimant is entltled to llfetlme causally-rclated medlcal treatment for his neck,
right arm, bram (headaches & selzures per Regulanon 67- l 101) and depression. . |

»23. Pursuant to Sectlon 42-15-60 and based on the preponderance of the evidence as a whole

| we find Clalmant is not entitled to a moblllty scooter as there is 1nsufﬁc1cnt evxdence in
the record causally-relatmg the need for the scooter to compensable injuries as outlined
above. | Specxﬁcally, Dr. Sandoz drd'not prcscnbc thg mobility scooter until October 1,
2015 after Claimant alleged 19w},f back and bilateral lower extremity \symptoms
associated with his 2011 work injury - claims which have been denied as noted above.

24. Pursuant td Section 42-15-60 and baséd on the preponrierance of the evidence as a whole
we find Claimant’s request for a mobility scooter as a result of _causélly—reiated medical
treatment .is npt‘supported by a preponderance of the médical evidence and is denied.

ZS.KPursuant to Section 42-9-301 and based on the preponderance of the evidence as a
whole, we find Claimant is entitled to é. iumpfsum payme_nt'of the. commuted value of |
500 weeks éf“beneﬁts less any amount previcrusly paid to the Claimant in the form of

‘temporary benefits, ~This ﬁndiné is based on the 'preponderancr: of the evidence as a

whole.

26. Claimant is entitled to James v. A'nne’s'apportionment language in the Order.

27. No hearing costs are assessed.
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IT IS HEREBY ORDERED, ‘.AD.‘IUDGED AND DECREED that the subsiahtial
evidencé supports a finding that the Decision and' Order of the Single Commissioner is ,
* AFFIRMED with amendments. - o

ITIS FURTHER ORDERED that Claimant sustained. compensable injuries to his neck,
right arm, brain (per Regulation 6’)—1 101 for initial closed head injury and resulting headaches
and seizures); and psyche within the course and scop’e of his employment, | ‘ |

IT IS FURTHER ORDERED that Claimant has fail_ed to meet his burden of proving
entitlement to lifetime benefits pursuant to Section 42-9-10(C) on the basis of “incomplete
paraplegia”. | | |

IT IS FURTHER ORDERED that Claimant has failed to meet his burden of proving
entitled to lifetime benefits pursuaht to Section 42-9-10(C) on the basis of having sustained
permanent and severe physigél brain damage as contemplated by S.C. Code Ann. Section 42-9-
10€) | |

| IT IS FURTHER ORDERED that we ﬁnd there is insufficient evidence in the medical
record to support a finding that Claiﬁ*uant sustgined an injury to his lower back (and any resulting
. radiculopathy to the legs) asa resﬁlt of his work 'injuxy. '

IT IS FURTHER 0RDERED that Claimant’_s allegation of separate injuries to his
bilateral shouldefs and left arm are denied as they are not suppbrtéd by é pfeponderance of the
medical evidence. “ . | |

IT IS FURTHER ORDERED thaf Claimant sustained‘an irijury to his brain pursuaﬁt to

Regulation 67-1101.
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ITIs FURTHER ORDERED that Claimant’c injuries to his r;eck right arm, , brain
(Regulatlon 67-1 101) and psyche render hlm permanently and totally dlsabled pursuant to S.C.
Code Ann. Section 42- 9-IO(A) | |

IT IS FURTHER ORDERED that Clanmant lS entxtled to 11fet1me causally related
medical treatment for his neck, right arm, braxln (headaches & se_lzures per Regulatlon 67-_1'101) |
and depressmn | |

ITIS FURTHER ORDERED that Claimant is not enutled to a mobility scooter as there
is insufficient evidence in the record causally-relating the need for the scooter to compensable
injuries as outlined above. _ | | ‘

IT IS FURTHER ORDERED Clalmant is entitled to a lump-sum payment of the |
commuted value of 500 wecks of benefits less any amount previously paid to the Claimant in the

- form of temporary benefits, Thxs ﬁndmg is based on the preponderance of the ev1dence as a

" whole,

IT IS FURTHER ORDERED Clai'mant,is emitledv to James v. Anne’s apportionment
language in the Order.

ITIS SO ORDERED, M /%

issioner B Michael Campbell II
For e Appe Panel

- WE CONCUR:
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CERTIFICATE OF SERVICE

This s to certify that the undersigned has on this date served a copy of this order in the

above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there, is an unrepresented
party(ies), by depositing a copy hereof, postage paid in the United States ma¥, first class,
addressed to the unrepresented party{:es} and to the attomey(s) for the represented

party(ies}). -
By Valerie Deller on ApriI 24, 2018



