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’ STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT
Jeffrey C. Moss, Ed.D.,

Complainant,

VS.
John Alden Bauer, 111,

Respondent.

‘BEFORE THE BOARD OF EDUCATION OF THE‘BEAUFORT COUNTY SCHOOL
DISTRICT

ORDER

On April 30 and May 1 and 2, 2015, the Board of Education ("Board") of the Beaufort
County School District ("District") conducted a public evidentiary hearing under the South
Carolina Teacher Employment and Dismissal Act on the recommendation of Superintendent

Jeffrey C. Moss, Ed.D. ("Dr. Moss"), Complainant, that John Alden Bauer, III ("Mr. Bauer"),

a physical education teacher at Hilton Head Island Elementary School, be dismissed from



empioyment. Following the conclusion of thé hearing and after due deliberation, the Board, on
May 2, 2015, voted eight-to-zero to uphold the Superinten‘dent's‘ recommendation that Mr.
Bauer be dismissed from employment, effective that date. This Order sets forth the .Board's
reasons for upholciing the terminationrecommendation.
Procedural Issues

Several procedural matters or issues arose in this case, both prior to and during the
hearing. As became clear to the Board, overlying thé resolution of éeveral procedural issues is
the circumstance that Mr. Baﬁer, while choosing to prdceed pro se at the hearing, steadfastly
refused to take the stand on his own behalf to. give sworn testimony aﬁd to introduce
documentary evidence in support of his position through his sworn testimony. Consequently, as
Mr. Bauer was repeatedly advised beforechand by thé Board, his decision resulted in a total
lack of his own testimonial evidence and the introductidn of minimal documentary evidence
~ supporting his position, limited to those exhibits that were entered during Mr. Bauer's cross
examinaﬁo_n of the administration's witnesses and to which counsel for the Complainant chose

not to object.

There is some indication .that Mr. Bauer objected, at least prior to the hearing, to the
hearing beingi conducted because it was not held within the time specified by Section
59-25-470 of the Teacher Employment and>Dismissal Act. There was further indication that
the statutory deadline for holding a hearing was .waived-by an attorney, who indicated in
Writing to counsel for the Complainant that he represented Mr. Bauer. Mr. Bauer did not
pursue .this objection at the hearing, at least not with evidentiary support, and for the reasons
mentioned above, 4the Record is devoid of any. evidence supporting Mr. Bauer's contention.
-Accordingiy, thej Board has no basis on which to find that the time frame in conducting the
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hearing prejudiced Mr. Bauer's rights or violated the statutory requirement.

.At the hearing, Mr. Bauer also objected on two grounds to what he describe_d as the
"charges" dgainst him, that is, the reasons for the recommendation that he be dis'missed.. To
the éxtent that Mr. Baﬁer‘s objection is that he did not héve proper notice or fully understand
the reasons or bases for the Superintendent's recommendation, the Board finds that the initial
cqrmnunications from Dr. Moss to Mr. Bauer provided adequate written notice and
explanation of the reasons for the recommendation. See Complainant's Exhs. 40 and 41.
Those communications to Mr. Bauer state that he was-being recommended for termination
because of his negligence in supervising students, particularly a Secﬁo_n 504 disabled student,
who was left by Mr. Bauér unattended off—campus, and insubordiﬁation during the follow-up
to the student incident, when Mr. Bauer failed to comply with various directives, including

directives to meet with administrative officials.

* Mr. Bauer also objects to the proceedings against him because the "charges" or causes for
the recommendation of dismissal were ﬁot issued by the Board,_ as Mr. Bauer believes is
required By Section 59-25-460 of the Teacher Employment and Dismissal Act. Reading
Section 59-25-460 together with 59-25-450, it is clear that the notice of the cause for
dismissal should not come from the Board but rather from the Superintendent. Section
59-25-450 statesthat: "Whenever a superintendent has reason to believe that cause exists for
the dismissal of ateacher," proceedings, inciuding written notice, are to be issued by the
superintendent. Since the school board is the entity that is to conduct an evidentiary hearing
under “Section 59-25-460, should a hcarfng be requested by the téacher, the board cannot, and
should not, be the partyissuing the specification of causes for dismissal. That function and

responsibility falls upon thesuperintendent.



Other procedural matters were also addressed by the Board. Early in the proceedings, Mr.

Bauer requested that Lauren L. Martel, Esquire, who was present in theaudience at the public

hearing, be permitted to make a motion on his behalf. At one time, Ms.Martel was Mr.

Bauer's legal representative in this matter; however, at some point prior to the hearing, Mr.

Bauer notified counsel for Complainant and counsel to the Board that he was no longer
represented by Ms. Martel and would be proceeding pro se at the hearing. Ti‘le Board sustainéd
the objection by counsel for the Complainant that Ms. Martel should not be permitted to serve
again as Mr. Bauer's legal representative for the sole purpose of making a motion at that point in
the proceedings. There was no objection that Ms. Martel, if both Mr. Bauer and she 50 requested,
could not have resumed.her representation of Mr. Bauer for the entirety of the hearing. The
District's Chief Human Resources Officer, Alice Walton, testified at the \hearing through
the vehicle of a video-taped deposition de bene esse. Mr. Bauer objected to entering
evidence presented by Ms. Walton by this means. Discussion regarding the objection took
pla¢e at the hearing among counsel for the Complainant, Mr. Bauer, and the Board. It was

stated that prior to Ms. Walton's de bene esse depoﬁition, both Ms. Martel, while she
represented Mr. Bauer, and Mr. Bauer, subsequent to Ms. Martel's wifhdrawal, agreed that
Ms. Walton's testimbny by de bene esse deposition, which included Mr. Bauer's cross-
examination of her, would be admitted, subject to any specific objection during the
deposifion that might be s'usfained by the Board. At the hearing, Mr. Bauer confirmed the

existence of the prior agreements regarding the presentation of Ms. Walton's evidence by
de bene esse deposition. On that basis, Mr. Bauer's objection was overruled, and the

Walton deposition was viewed and entered into the Record.
Near the end of the administration's case, after Dr. Moss had completed his direct

testimony, Mr. Bauer asked that his father, John Alden Bauer, Jr., Ph.D., be permitted to



cross examine Dr. Moss, so that Mr. Bauer, Respondent, could spend time preparihg for his
own testimony and closing argument. Counsel for the administration's objection to allowing
Dr. Bauer to cross-exarnin¢ the witness was sustained. The Board was apprised of, and
specific reference waé made to, a prior understanding reported by the Chair in his opening
remarks to all assembled. The previously agreed upon understanding between the two parties,
Le., counsel for Complainant and Mr. Bauer, acting pro se, was that Dr. Bauer, who is not an
attorney, could assist Mr. Bauer during the hearing in the handling of documents and for brief
consultation but that Dr. Bauer would not examine v.vitriesses or offer arguments on behalf of
Respondent.

“The matter of Mr. Bauer's decision not to testify on his own behalf and the impact that

decision had on inclusion in the Record of documeritary evidence that might support his

position has been referenced above. Complainant's Exhibits 1-41 and supplemental Exhibits
1-12 were entered in the Record without objection from Mr. Bauer. Only a few of Mr.

Bauer's Exhibits, to which counsel for the Complainant made no objection, were entered in
' . 1
the Record during Mr. Bauer's cross-examination of the administration's witnesses. Those

exhibits, which consist of unnumbered documents from Mr. Bauer's exhibit notebooks, do not
contradict or drawinto question in any significant way the probative value of the testimony and

documentaryevidence admitted on behalf of the Complainant.

The laws applicable to this teacher dismissal case are as follows. Section 59-19- 90(ii) of
th_e South Carolina Code of Laws states, in relevant part, that school trustees have the
authority regarding teachers to "fix their  salaries and discharge them when good and
sufficientreasons fpr doing so present themselves . . " Additionally, the Teacher Employment

andDismissal Act, in Section 59-25-430, states:



[a]ny teacher may be dismissed at any time who shall fail, or who may be in
competent, to give instruction in accordance with the direction of the
superintendent, or who shall otherwise manifest an evident unfitness for teaching;
provided, however, that notice and opportunity shall be afforded for a hearing
prior to any dismissal. Evident unfitness for teaching is manifested by conduct
such as, but not limited to, the following: persistent neglect of duty, willful
violation of rules and regulations of the district board of trustees, drunkenness,
conviction of a violation of the law of this State or the United States, gross

immorality, dishonesty, illegal use, sale or possession of drugs or narcotics.
(Emphasis added.) '

It is clear from the language of the law ("such as, but not limited to") that the statute
provides a non-exclusive list of the reasons for dismissal of é teacher. However, those reasohs,
whatever they might be, must manifest, by the teacher's conduct, an "[e]vident unfitness for
teaching." In |

I
At the hearing, Mr. Bauer and counsel for the Complainant agreed that the determination of which
documents from Mr. Bauer's notebook were entered into evidence would be based on the personal notes ofthe
proceedings made by the presiding officer, the Board Chair.



this case, the Superintendent posited that Mr. Bauer manifested an evident unfitness for
teaching because of his failure to supervise properly a student or students and demonstrated
insubordination in the aftermath when the administration attempted to draw closure to its
inquiry into the concern. S !
Facts
The administration's evidence in support of its stated grounds for dismissal, failure to
supervise and insubordination, was uncontradicted because, again, Mr. Bauer chose not to
testify on his own behalf or, with limited exception (and solely during his cross-examination
of witnesses), enter into the Record any exhibits. While Mr. Bauer, proceeding pro___se,
'sought lduring his cross-examination of the administration's witnesses to  undercut
Cornplainant's position, those witnesses were unshaken in regard to the facts presented
relating to Mr. Bauer's failure to -_supervise st_udents and his insubordination. In
particular,  witnesses for the administration testified that; during the investigation of the
precipitating incident when Mr. Bauer left a Section 504 disabled student unattended off
campus for thirty minutes, Mr. Bauer, when questioned about the occurrence, admitted he
had done so, though he attempted to explain .that his failing was minor and
inconsequential. Because Mr. Bauer did not testify, the administration's evidence
regarding the incident and its aftermath went unrebutted.
The precipitating event leading ultimately to the recommendation that Mr. Bauer be
dismissed occurred on Wednesday, February 5, 2014. On that occasion, Mr. Bauer, by his
own admission, left a fifth-grade, male Section 504 disabled student at the Hilton Head Island

Recreation Center ("Rec Center") after a swimming class at 12:50 p.m. Some thirty - minutes



after Mr. Bauer and the class left the Rec Center and returned across the street to Hilton
Head Island Elementary School, the child in question appréached a member of the Rec
Center staff and shared that he had been left behind. A Rec Center staff member promptly
walked the student back to his school and delivered. him to the Main Office. When
questioned about the incident by the Principal and an Assistant Principal of Hilton Head
Island Elementary School, Mr. Bauer failed to appreciate the seriousness of his action or
‘omission, stating, for example, that he could not believe the administration was taking a "silly
mistake" so seriously. When initially asked to discuss the matter with the administration by
coming to the front office after school, Mr. Bauer's response was something to the effect that
"is[n't] thié something we can talk about on the phone" and that if was "ridiculous” that he
would have to remain after the school day to discuss the matter.

The Principal of Hilton Head Island Elementary School, Jill McAden, was sufficiently
concerned with Mr. Bauer's response and attitude toward his leaving the child behind at the
Rec Center tha‘t shé felt compelled to communicate her cohcems to Ms. Walton, the Chief
Administrator for Human Resources. Ms. McAden expressed to Ms. Walton her shock at Mr.
Bauer's lackadaisical attitude and defensive demeanor when he was questioned about the Rec
Center occurrence, noting that he slouched in a chair and sighed as if the entire matter were
being blov&;n out of proportion. (McAden testimony, Compl. Exh. 18.) Ms. McAden noted that
Mr. Bauer expressed no remorse or regret over what had taken place and did not appear to
accept responsibility for his actions in leaving a student unsupervised. She also testified that
Mr. Bauer had convgyed a similar attitude and demeanor earlier in the year when questioned

by an assistant principal regarding an incident when a child was outside the gym during class,



unaccoﬁnted for by Mr. Bauer. After conferring with Ms. Walton and discussing the matter
with Mr. Bauer, Ms. Walton placed Mr. Bauer on administrative leave with péy.because of
concerns about his negligent actions regarding the safety of elementary school students and
his response or reaction to the incidents which had occurred. In her written communication to
Mr. Bauer, Ms. Walton stated that a full inquiry into the situation would need to take place.
(Compl. Supp. Exh.3.)

Ms. Walton determined that, given the serious concerns about repeated incidents of
failure to supervise student§ and Mr Bauer's troubling reaction and resﬂonses to the incidents
in question, Mr. Bauer would be required to provide a written statement from a physician
certifying that he was capable of caring out the duties and responsibilitig:s of his job as a
Physical Education teacher. Such a procedure for requiring a statement veﬁfying fitness for
duty is permissible under District policy. (Walton testimony, Compl. Supp. Exh. 3.) Mr.
Bauer missed the deadline he was given for submitting the physician's statement, but more |
importantly, the statement, from a psychiatrist who had seen Dr. Bauer, indicated in a rather
general manner only that Mr. Bauer waé capable of performing the essential functions of his
job, adding that he shoqld be returned to his duties as soon as possible. Ms. Walton
considered the psychiatrist's statement insufficient in providing adequate assurance that Mr.
Bauer appreciated the importance of supervising students and recognized his failure in that
regard. .She directed Mr. Bauer to submit to a further assessment,. at District expense, by a
mental health professional of the District's choosing. Mr. Bauer was given specific directions
and a deadline for obtaining the second evaluation and presentation of the report. .(Walton

testimony, Compl. Supp. Exh. 410.) He never completed the task. Repeated attempts were
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made by Ms. Walton to get Mr. Bauer to follow through with the second assessment énd to
meet with her about the situati(;n, but for various reasons, including the fact that he was
attempting to make arrangements for his lawyer to particibate in any meetings, neither the
folloW—up evaluation nor any meetings for the purpose of resolving Mr. Bauer's status ever
took place.

On May 22, 2014, Dr. Moss, the Supeﬁntendent, adviséd Mr. Bauer that there had

been no ‘discussion about terminating him but that he was not following through with the
process, which might allow him to return to work. (Moss'festimony, Comp. Supp. Exh. 29.) In
a further communicatiqn on the same date, the Superintendent explained to Mr. Bauer that the
second assessment by the D.istrict's physician had been due six days earlier aﬁd that only once
the report was received, might he be returned from administrative leave. (Moss testimony,

Comp. Supp.

Exh. 30.) Numerous replies to Dr. Moss were sent by Mr. Bauer on the same and several |
following days, in which Mr. Bauer challenged the District's ability to require a second

examination and attempted to minimize his mistake regarding the February 4, 2014, incident

at the Rec Center.

Qn May 29, 2014, Dr. Moss sent Mr. Bauer an email offering him a final opportunity to
comply with the administration’s directives and to return to his position. (Compl. Exh. 40.)
Inthat ﬁemail, Dr. Moss explained that he had been extremely patient with Mr. Bauer

subsequent to his being placed on paid administrative leave in February for negligence and

for what, based on his subsequent conduct, amounted to insubordination. Dr. Moss explained

that he, i.e., Mr. Bauer, had been given a directive by Ms. Walton to undergo a second mental
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assessment and that a meeting had been scheduled to discuss the examination results, but
that Mr. Bauer had failéd to follow through with either. Dr. Moss gave Mr. Bauer until June 2,
2014, to comply with the directives, else he would proceed with a recommendation for
termination from employ. Ms. Walton confirmed the District's position in a letter of the same
date. (Compl. Supp. Exh. 12.)

When it became apparent by June 5, 2014, that Mr. Bauer was not going to comply with
the directives and deadline given to him in the May 29 communications, Dr. Moss
recpmmended to the Board at its meeting that evening that Mr. Bauer be dismissed. The

Board

.accepted the Superintendent's recommendation on a conditional basis, subject to Mr. Bauer's
right under the Teacher Employment and Dismissal Act to request a hearing for the purpose of
allowing the Board to review of the matter on the merits. A letter stating such, dated June 6,
2014, was sent to Mr. Bauer by Dr. Moss. (Compl. Exh. 41 .).Mr. Bauer invoked his rights under
the Teacher Employment and Dismissal Act, and this hearing ensued.

Decision

Based on the evidence lpresented and the facts as determined by the Board, the Board
sustains the recommendation of the Superintendent that Mr Bauer be dismissed from
employment with the District. The Board concludes that good and sufficient reasons for
tenninating Mr. Bauer exist because, by his conduct, }he' manifested an evident unfitness for
teaching. South Carolina Code of Law, Sections 59-19-90(ii), 59-25-430. Th'os'e reasons and
manifested unfitness for teaching are based upon Mr. Bauer's negligence in the supervision of
elerﬁentary school students and his insubordinate conduct regarding directives he received from
the administratién subsequent to the incident on February 5,2014.

Section 59-25-430 provides that a teacher may be dismissed at any time for evident unfitness

12



for teaching as manifested by the teacher's conduct. While the statute lists several examples of
such 'conduct, it also makes it clear that the listihg is not exclusive. The Board believes that the
instances when Mr. Bauer failed to properly supervise studel:‘nts, coupled with his apparent failure
to understand and appreciate the seriousness and potential consequences of his actions, along with
his failure fo follow directives from the administration intended tb demonstrate that he might be
capable of sound Jjudgment and fitness for teaching, are sufficient reasons for Mr. Bauer's
termination from employment. District bolicy makes it clear that a téacher is expected to
supervise students in his or her charge at all times and to attend vigorously to matters of student

safety and well-being. (Compl. Exhs. 4,6.)

It was not the administration's intention when Mr. Bauer was placed on administrative
leave that his failure to properly supervise students would lead to his dismissal. Mr. Bauer's
reaction or response to his failings, however, in conjunction with his resistant and indeed
insubordinate behavior in the aftermath of the February 5, 2014 incident, left Dr. Moss,
ultimately, with no chéice but to recommend Mr. Baue;'s dismissal. Based on the facts, as
established by the evidence and the legal standard, the Board upholds the Superintendent's
recommendation to terminate the employment of John Alden Bauer, III, as'a teacher with the

Beaufort County School District.

AND IT IS SO ORDERED.

sz, W, Ty

William M. Evans, Chairman, on Behalf ofthe Beaufort County Board ofEducatlon

Beaufort,
South Carolina
May 19,2015
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.STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
‘ FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ;
C.A. No.: 2015-CP-07-1343
John Alden Bauer, 11,
Appetlant,
V.

Jeftrey C. Moss, Ed.D.,

Respondent.

On August 19, 2015, this matter came before the Count for its consideration of
several motions and other requests by the partics.  Included in the pending matters were
Respondent/Defendant’s Amended Motion 10 Dismiss.  Appellant/Plainti{ff’s  Motion for
Emergency Temporary Relief, Affidavit of Default, counsel for Rcspondent/Dcl’cndant’s Motion
to Quash Subpoena, and Appellant/Plaintift™s Motion for Public Disclosure.

Essentially with the agreement of counsel for the parties. with the Court’s
concurrence, these pending matters were resolved as follows.

Appeliant is granted leave of the Court to file and serve and amended notice of
appeal. That amended notice must be filed and served within 15 days of the date of the hearing,
on August 19, that is, on or before September 3, 2015, The amended notice must be filed
pursuant to the $.C. Teacher Employment and Dismissal Act, S.C. Am. § 59-25-480, such as to
.cmpuwer this Court to review the decision of the Beaufort County School District (“District™)
Board of Education (“Board™) 1o determine whether the Board's decision in this teacher
dismissal casc is suppuﬁcd by S\.ll)Slillllin' evidence on the |'ecor‘d as.a whole. Sce Laws v.

Richland C.nty, Sch. Dist. No. 1, ;'7() S.C. 492, 243 S.E.2d 192, 193 (1978). The amended notice

of appeal shall not include independent causes of action or claims for relief or a prayer for
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d_a_mages, which are beyond the parameters of an appeal pursuant to § 59-25-480. The appeal
aléo shall name as the sole respondent the District or the Board. By agreement, counsel for the
respondent will accept service o 1t.l.|e amended notice of appeal by mail and thereafter will file
and serve the appropriate responsive pleading. -

Counsel for Appellant withdrew any request for default, as would be required

under Rule 12(a), SCRCP, in light of the Respondent’s filing of a motion to dismiss under Rule
" 12(b) within the time allowed by Rule 12(a), SCRCP. The above agreements render Appellant’s
Motion for Emergency Teinporary Relief moot, and the Court denied Appellant’s request for
attorney’s fees contained in that motion.

At the hearing, the Court quashed the subpoena issued to Respondent’s counsel
seeking information regarding legal fees incurred by the District in these proceedings. Such
information is irrelevant to any issues on appeal. For the same reason, Appellant’s Motion for
Pubiic Disclosure is denied.

The parties, by agreement and with the approval of the Court, establish the
following schedule for further proceedings in this matter. Within 10 days of service of the
amended notice of appeal, Respondent’s counsel will file with the clérk of court the centified
transcript record. Within 45 days of the filing of the record, counsel for Appellant will file and
serve any memorandum of points and authorities that counsel wishes to submit to the Coun.
Counsel for Appellant in preparing any memorandum or brief should bear in mind the
parameters of abpeal under § 59-25-480, as well as the principle that a reviewing court may only

consider issues that were presented to the tribunal below and preserved for appeal.
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Within 21 days of receipt of Appellanl’s memorandum or brief, Respondent shall
file and serve its responsive memorandum or brief. Thereafter, within 10 days of receipt of
Respondent’s memorandum, Appellant, as necessary, may file a reply brief.

Upon completion of the briefing schedule, the Court will schedule a final hearing

in this matter.

Marvin H. Dike /
Master-In-Equity and SR

Beaufort, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
' FOURTEENTH JUDICIAL CIRCUIT -

COUNTY OF BEAUFORT
C.A. No.: 2015-CP-07-1343
John Alden Bauer, 111,
Appellant,
V. ‘ ORDER

" Beaufort County School Board,

Respondent.

This matter came bn for a hearing on October 13, 2015, to consider Respondent’s
Motion to Dismiss/Strike Appellant’s Noﬁce .of Amended _Civil Appeal. The motion asserted
that Appell%mt’s Amended Civil Appeal fails to- comply w1th the Court’s rulings at the Augusf
19, 2015, hearing and subsequently embodied in its written Order filed September 3, 2015,
regarding Appellant’s initial appeal.

-During the October 13, 2015, hearing, Appellant admitted that including William
Evans, Chair, as a Respondent was in contravention of the Couﬁ’s prior Order. Accordingly,
William Evans, Chair, is stricken as a Respondent, and Appellant is reminded that the sole
Respondent in this matter shall be either the Beaufort County Board of Education or the
Beaufort County School District.

Flirthe_r, at the October 13, 2015 hearing, the Court granted Respondent’s motion, but
indicated that Appellant would have ten (10) days from the date of the hearing, that is, on or
before October 23, 2015, to file and serve a second amended notice appeal in compliance with
the Court’s earlielr‘ rulings and its Order of September 3. Respondent’s counsel will accept

17



service by mail of any further notice of appeal. If the second amended appeal fails to comply in
any mannér with the Court’s prior directives, upon motion by Respondent, the appeal will be
dismissed with prejudice and without further hearing.

With the understanding and on the dssumption that the Appellant will file a second
amended notice of appeal which complies with its prior rulings, the Court hereby confirms the
existing briefing schedule. On or before October 26, 2015, Appellant will file and serve any
memorandum of | points -and authorities he wishes to submit td the Court regarding his
substantive contentions on appeal. Appellant is again admonished that any‘memorandum, as
well the further notice of appeal, may only address issues properly raised before the
Respondent Board and preserved for review. Within 21 days of receipt of Appellant’s
memorandum, Respondent may file and serve its responsive memorandum or brief. Thereafter,
within 10 days of receipt of Respondent’s memorandum, Appellant, if he feels it is necessary,
may file a reply brief.

* ITIS SO ORDERED this___day of October 2015,

Marvin H. Dukes, III
Master-In-Equity and Special Circuit Court
Judge ‘

Beaufort, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT

COUNTY OF BEAUFORT
C.A. No.: 2015-CP-07-1343
John Alden Bauer, III,

Appellant, :
: ORDER
V.

Beaufort County School District,

Respondent.

These matters came before the Court for hearing on January 19, 2016. The pending
motions were: Appellant’s Motion to Disqualify David Duff as Respondent’s Counsel;
Appellant’s Motion for Summary judgement; Appellant’é Motion to Preserve Claim of Error;
4‘and Réspondent’s Motion tov Dismiss/Strike Appellant’s Pre-Trial Brief and His Second
Amended Civil Appeal. Based én the written submission by the parties or counsel and the
argurnenis coﬁsidered by the Court at the hearing, all motions were denied for the following
reasons.

' Appellant’s Motion to Disqualify David Duff was denied, based on the submissions and
argument, i)ecause it was clear to the Court that Mr. Duff did not participate in the matter
before the School Board as a judge or other adjudicative officer, or as an arbitrator, mediator,
or other third- party neutral within the meaning of Rule 1.12 of South Carolina Rules of
‘Professional Condu;:t. He served as advice counsel to the School Board ~before, during, and

after the hearing before the Board, but did not act in any capacity proscribed by Rule 1.12.
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The Motion for Summary Judgement was denied fbr two reasons. First, the Court
concluded that a summary judgement motion is procedurally improper in an appeal, such as
the .present action, of a determination by an administrative tribunal in which a court reviews
that determination based on the substantial evidence standard of review. Second, based on the
presentation by Appellant, it was apparent to the Court that Aﬁpellant’s argument was based on
assertions which clearly are in dispute, if not resolved against Appellant in the Board’s written
decision.

Appellant’s Motion to Preserve a Claim of Error was denied because it addressed a

matter that was unrelated to the reasons for the Board’s decision regarding Appellant’s

employment.

Lastly, although the Court denied Respondent’s motion to dismiss Appellant’s second
amended appeal, the‘ Court made it clear to the parties that in fendering its decision on the
merits of the appeal, the Court will only address the question whether substantial évidence
exists in the record from the Board hearing to uphold the Board’s decision. Furthermore, the
Court will only consider contentions by Appellant ‘that were presented‘ to the Board and
preserved for review, and which are supported by evidence found in the record that has been
filed with the Court. |

The final merits hearing in this appeal is set for March 4, 2016, at 9 AM, unless that

schedule is altered by the Court.

AND IT IS SO ORDERED this day of January, 2016.
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 Marvin H. Dukes, 111 ]
Master-In-Equity and Special Circuit Court Judge

Beaufort, South Carolina
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STATE OF SOUTH CAROLINA . IN'THE COURT OF COMMON PLEAS
: owse 5tk g BQURTEENTH JUDICIAL CIRCUIT

COUNTY OF BEAUFORT
C.A.-No.: 2015-CP<07-1343
John Alden-Bauer; 1, e

Appellant;
ORDER
V. )

Beatifort County School District,

Respondent.

Tliese mitters:came before the Court for a hearing on- February 29, 2016. The
pending molions. were! A;‘jp’el"léinl"s Motion. ta- Compel Forensic . Analysis, dated February 9,
2016; Appellant’s Motion 16 Compel Security Camera Footage, dated February 19, 2016; and
Appetiant’s Motion to Compel. Telephone Caller 1D Tnformation, ddted February 23, 2016..

Forthe following reasons; the three mqlionsgar'e denied. This appeal was initally
filed on May'29, 2015, nine monthg:ago:. Itisan-appeal.ofa decision by Respondént’s Bourd of
Fducation following an-¢videntiary h;z'arin’gtCrn'lingxing Appel'lant'TS,cmplo_ymcnl as-a teacher, A
the Court has previously nofed, ifs reviéw is'limited to considération 'ot;. the Record created before
the Board- 1o dclemain‘c" whether substantial cvidence of the 'ré_'c'o'rd of the whiole supports the
Board’sidecision.

In its earlicr order following the hearing on. January 19,2016, the Court made it
clear to the parties that in deciding this appeal, itwill only consider contentions by Appellant-that
\\{érc presented to the Board and preserved for review, arid ivhich a’%c supported by evidence
fotind i the record  that has been filéd with tht Court. At the hearing on January 19, 2016, the
Court ‘established March 4, 2016, as the date for the final merits héaring in t’ﬁis appeal. The

pending miotions, which were filed shortly before this-appeéal is (0 be décided; seek o develop

.

22



evidence for Appellant’s position that was not developed prior to or at the evidentiary hearing
before the Board and thus which is not in the record that has been filed with the Court. Such an
attempt by Appellant to devel;)p new evidencf., panicule.xrly at this late date, is not permissible in
this type of appeal and is contrary to the Court’s earlier order.  For these reasons alone,
Appellant’s motions must be denied. In addition, there is a serious qﬁestién regarding the
relevancy and/or probative value of the information that Appellant now seeks to pursue.

Accordingly, Appellant’s motions to compel are hereby d

AND IT 1S SO ORDERED this day

Marvin H. Dukes, 111 !
Master-In-Equity and Special Cirgliit Court Judge

Beaufort, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT

COUNTY OF BEAUFORT
C.A. No.: 2015-CP-07-1343

John Alden Bauer, 111,

Appellant, : )
FINAL ORDE

Beaufort County School District,

Respondent.

This matter came before the Court for a hearing on the merits of this appeal on
March 4, 2016. The Appeliant, John Alden Bauer, 1II, ("Bauer”) appeared pro se.' The
Respondent, Beaufort County School District, was represented by David T. Duff, Esquire, of
Duff, White & Turer, LLC. Having considered the record fileéd on appeal, extensive written
submissions by the parties, and lhe.argumenlé made at the March 4 hearing,” the Court denies the
appeal arid upholds the decision of the Beaufort County Board ofn Education terminating the
- employment of Appellant Bauer as a teacher with the Beaufort County School District. The
reasons for the Court’s decision dreas follows.

PROCEDURAL HISTORY

This appeal is pursuant to the S.C. Teacher Employment and Dismissal Act, S.C.
Code Ann. § 59-25-480, which provides, in pertinent part, that a decision by a school district
board of trustees under the Employment and Dismissal Act shall be final unless within 30 days

thereafter: an appeal is made10-the vourt of common pleas of the county in which the district is

" Although Bauer appeared pro se at the hearing before the Court on March 4, attimes prior to the hearing before the
School Board and during the initial stage of this appeal. Baver was represented by counsel, '

2 Bauwer submitied extensive written material after the hearing in response to the proposed ordér subminted by
Respondent’s counsel. The Court has carefully considered this material. Most if not all of the material constitutes
atlempts-io add factual matier, arguments. and febuttals to evidence inwroduced during the School Board’s hearing.
The record before. the Board hax Tong been closed. as this Coun has repeatedly reminded Bauer. Therefore. factual
matter not conitained-in the-record on appeal filed with this Court has not been considered.

101’)//}7 e\
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focated. The written decision of the Beaufort. County Board of Education is dated May 19, 2015.
The initial appeal in this matter was filed by Bauer’s then attorney on May 29, 2015. Subsequent
to the filing of the initial notice of appeal, sevéral amendments of thé_appcal'nolice‘\'vere made 50
that ofily those issues which arc pro;ﬁer in an appeal of this nature were presented for the Court’s
_ consideration. The appeal issues which are now praperly before ﬂ;is Court are cont.ained in
Appellant's Notice of Second Amended Civil Appeal. filed on Octaber 19, 2015. The Court will
address belowvthe seven issués presented in the second amended appeal.

It is clear from the record created at the School Board hearing, now filed with the
Count, that Appellant Bauer chose not to testify on hissown behaif at-the Board hearing. or put on
any casé in rebattal, despite repeated cfforts by the Board and its‘advice counsel to.persuade him
otherwise. It isnot apparent from the record why Bauer chose not to testify, but it is clear he
made that decision voluntarily and of his own free will. In declining the opportunity to- testify,
Bauer also relinquished the primary means by which he could seek 10 introduce documents
which he believed supported his position.-Consequently, the evidence which may have supported
Bauer’s defense at tfle hearing was limited 1o that testimony he believed ws favorable to his
position, which he obtained during his cross-exainination of the administration’s witnesses, and
the féw docuiments that were intreduced without objection during that ‘cross-examination.

Given the evidentiary posture .of this case, as éxplained above. the Board made
certain. findings based on a record which contained evidenice that was introduced in support of
the adnxjnistration”s position, virtually without contradiction by eviderice supporting Bauer’s
position.

STATEMENT OF FACTS; FINDINGS BY THE BOARD

zJ’B'P% n
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not affiliated with the school. At the'conclusioh-of'thé class. Bauer led his class back to school,
but he left one-child behind. The child, a ﬁﬁh—grader who was a giﬁed-‘ideniiﬁed student with a
504 behavioral plan, was left unattended at the rec center for appr’onmaleiy thirty minutes. An
employee of the rec certer ultiniately returr;ed the child to HHIES. Batier has never disputed
that he lefi the child at therec center.

HHIES Assistant Principal Donald Clendéniel contacted Bauer about the incidg;m
after the student had been returned to the school. Bauer’s emailed response. o the news that he
had lefi the child at the rec cenfcr was: “Thanks. It was pouring down raining and we were in a
rush to get back” Clendaniel recalled being shocked by Bauer’s apparerit lack of remorse,
concern, or ‘acceptance of personal responsibility regarding his failure to supervise his students.
Later that day, Clendanicl seni Bauér-an cmail requesting he attend a meeting at 3:45 to discuss
the incident, as well as parent concems that children had been unsupervised and e€xposed to
naked adults in the rec center's locker room the prior day. According 10 Clendaniel’s
contemporaneous.write-up of the substance of that meeting, Bauer responded to the request fora
meeting by calling Clendaniel and asking, “Isn’t this something we can 1alk about on the phone?
This is ridiculous. 1 have something after §chool today. . . This is absolutely ridiculous.” Mr.
Clendaniel insisted on the mecting. Bauer arrived at the meeting 15 minites late, apparently
after leaving campus to get a soda frém anearby convenience store. During the meeting, Bauer
s'al slumped in his chair, made no eye-contact, and continued to insist that-the situation and the
meeting abdut the matter were ridiculous because the incident was “a simple mistake.” Mf.
Clenidaniel stated he believed Mr. Bauer’s response to the incident was unprofessional. Bauer
was called back 10, the School tater that afternoon to meet with Clendaniel, HHIES principal..Jill

McAden, and Alice Walton, the District’s Chief Administrative and Human Resources Officer.

4&-5%%1”
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Wallon participated via conference call. Bauer admitted that he had left a child dt the rec center
but he continued to insist that the “concern™ over the incident was “ridiculous,” since the child
returned unharmed. Bauer indicated to McAden that it was the student who was at fault, stating
the child should have been written up for failing to follow directions. McAden was deeply
concerned by Bauer's reaction and his overall demeanor because it indicated to her an inability
or refusal on Bauer’s part 6 understand the connection between his failure in supervising the
child and the potential safety implications for the child. Walton placed Bauer on administrative
leave with pay that day.

Principal McAden emailed Walton the next day indicating that she was shocked
by Bauer's lackadaisical behavior, his defensive demeanor. and his failure 10 express remorse or
accept responsibility for his amission. McAden noted that Brockway had witnessed a similar
display of defensive behavior earlier that school year when she -confronted Bauer about the
student who was found hiding.outside of the gym during one of Bauer’s classes.

Walton met with Bauer, Clendaniel and Brockway on February 6, 2014. When
‘Waltori asked Bauer if he understood why she had placed him on administrative leave, she
recalled that he responded. 1 don’t really see the big deal in all of this. The student got back fo
the building. He wasn’t hurt. | really don’t see why you are hlowing this out of proportion.”
W alton testified at the School Board hearing she was concerned about Bauer’s response becauée
she did not get the sense that Bauer' understood the gravity of leaving a student. unattended. off
campus. Walton uhirﬁatcly determined that Mr. Bauer had failed to comply with School Board
Policy 1S-2, which requires teachers to supervise their students at all times throughout the school

day.

SS‘SY/%/
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On February 7 2014, Wdlton wréle Bauer to memorialize the February 5
meeting, explaining her reasons for‘ placing Bauer on administrative leave. She mndicated the
reasons for placing him on adn‘winis!rati\fe ]eavé we{re because of concems over Bauer's negligent
actions in leaving the student unattended a{ ‘the rec center and unprofessional behavior toward the
school administrative officials who investigated the in;:ident. |

On Febréary 11, Walton met w.ith Bauer iin an attempt to work through the
incident and reach a mutually acceptab]'crcsoluﬁc'm éoing for;\'a;'d, At the end of that meeting,
Baluer again stated that he thought the situation was ridiculous. Bauer’s continuea apparent
inability or unwillingness to Qasp the seriousness of }eaving. a child unattended off campus
prompted Walton to request that Bauer undergo ;a wellness check and have -a physician certify
that he was capable of carrying out the duties and respnnsibiiities of his job. Walton required
that Bauer submit t.he physician’s certification to her on or before March 31, 2014, indicating
whether the physician belie;ued Bauer was “presently capable of performing the essential
functions of {his] position . . . " Wahén testified that shee has previously requested employees
receive such assessments when, as m the case of Bauer. cenain”‘rcd flags™ exist, such as when an
employee demonstrates an inabiiity to. recogniz'e the scriousness of a situation or an employee
refuses to accept responsibility‘for a matfer. -

On April 1, Walton emailed Bauer to let him know that she }‘md not received the
requested physician centification. A week later, Walton did receive an evaluation letter, in which
the physician, Dr. Rosenbaum-Bloom, opined in a very general statement that Bauer was capable
of performing the essential functions of his job and could rétum to work.

On April. 23, Walton's office contacted Bauer to schedule 2 meeting fof April 25 10

discuss the physician’s letier. On the afternoon of April 24, Bauer contacted Walton advising that

.eq‘bY/% v
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he could not attend the meeting because he had pink eye. He requested the meeting be
rescheduled. Walton agreed to and rescheduled the meeting for April 29. On April 28, Bauer
wrote Walton the following email:

Hello Ms. Walton{:]

My eye is just about better. .1 believe it’s just a severe case of

allergies with all the pollen in.the air. .

If you weuld like to schedule a meeting for reinstatement | am

available any time after today.

- If our meeting is for anything other than reinstatement you will

need to contact my attomey.
Walton responded by informing Bauer that he was required 1o attend the meeting,. as he was on
administrative leave and thus subject ta reasonable demands of his employer. Walton also
forwarded the cmail-chain to Superintendent Moss, who responded to Bauer via.cinail stating:

Mr. Bauer,

Ms. Walton is correct in informing you thal’ while you are on

administrative leave, with pay, you are 10 report as requested. This

is no different than if you were reporting to work at a school

location. Ms. Walton has requested you attend a meeting with her

and failure to do so without a valid reason could be considered
insubordination. ‘

This is our personnel policy and our administrative rule. The topic

for the meeting is decided by Ms. Walton, not you. If you are

requesting a_change to your leave status please Jet me know,

atherwise 1 can expect you to meet with Ms, Walton at the

designated time. :

Shortly thereafier, Walton emailed Bauer stating: “After reading Dr. Moss’s
em‘ail_; can | expect you in my office at 9:00 AM in the morning?” Bauer replied: “Is this for
reinstatement?” Walton responded. “No.7 . Dr. Moss. who was copied on the emails, also

responded to-Bauer, stating:

As your employer and your status is paid leave; 1 expect you to
appear tomorrow at 9:00 AM (o meet with Ms. Walton. You may

HX;Z//‘
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bring whoever you like. If you fail to appear | will consider your
action as an act-of insubordination. - .

Bauer replied:

1 do not wish to be insiubordinate, but | feel that | need my attorney

George McMaster with me. -He is currently in Rock Hill on a case

and 1 will be contacting him directly. Please reschedule.

Dr. Moss responded:

Mr: Bauer,

It appedrs you are unwilling to' meet at. the time which has been

scheduled for tomorrow at 9:00 AM. I will Direct Ms. Walton to

email you the letter in which we were planning 10 meet on. | will

expect you 1o follow the directive in the letter within the identified

time. Failure (o do so-will be considered an act of insubordination.

Bauer did not appear for the meeting.

The next-day, April 29, Walton sent a-letter to Bauer, which directed Bauer to seek
an exainination by Dr. Mary St. John Gay, a mental health professional to whom the District
refers employees for further evaluation. Walton's directive was made ‘pursuant to Board policy
HRS-16, which allows the District to choose the physician that will evaluate an employee.
Wilton's office: facilitated tlie scheduling of Bauer's appointment, informied him the District
would pay for the assessment, and réquested Bauer submit Dr. St. John Gay's opinion by May 16.
At the School Board hearing, when asked by Bauer why she rejected the initial evaluation and
requested Bauer be evaluated further, Walton explained that she felt Bauer was still apparentty
unable to understand the severity of his actions and the District’s level of concern. as

demnornistrated by his refusal to-meet with her about the initial evaluation.

By Walton's deadline of May 16, Bauer had not submitted the requested report.

84&%?7‘
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On May 29, Walton wrote Bauker, reminding him of her directive that he submit Dr. St. John
Gay's opinion by May 16. She further indicated that if Bauer did not appear at a meeting on
Monday Juie 2, 2014, with Dr. St. John Gay's written report, Dr. Moss would proceed with a
recommendation for termination. Dr. Moss also emailed Bauer that day, noting Bauer’s
continued refusal 1o coopeérate with administration and comply with their meeting directives
during his period of administrative leave. Dr. Moss wamned -Bauer that failure to comply with
prior directives by Monday, June 2, 2014, would cause himy (Moss) to proceed with a
recommendation for termination. In that email, Moss laid out the grounds then existing for
termination, citing Bauer's negligence in leaving a student unattended off campus on February 5
and Baueér's subsequent insubordination in refusing to cooperate with District officials in their
attempt to bring resolution to the situation.

Bauer never provided the requested evaluation by Dr. St John Gay, and no
evidence has ever been presented that he ever underwent such evaluation. Walton recommended
to Superintendent. Moss that Bauer's employment be tenninated, citing the following rt;asons:
Bauer's negligence in leaving a child at the recreation center on February 5; his inability 10
understand the severity of this act; and Bauer's multiple refusals to meet and provide the
requésted documentation.

On Hunié 5, 2014, Dr. Mdss recommerided to the Board that Bauer be dismissed,
subject to Bauer’s right to an evidentiary hearing before the Board if requested. Dr. ‘Moss
informed Bauer of his decision by letter dated June 6. 2014, in which he cited his May 29, 2014,
comimunication as containing the grounds upon which his recommendation was based.

At the hearing before the Board. Moss testified that he felt Bauer had been

“extremely insubordinate.” noting that in his. 32 years of experience, this was his first time an

9“3”/
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employee -refused to atiend a meeting while on administrative leave. He also noted he gave
Bauer multiple opportunities to satisfy the directives provided by ‘Walton and, on several
occasions, extended Bauer's deadline to comply with those directives. Moss stated the initial
conceriis he had about Bauer, which emerged during lhe investigation into Baugi’s conduct on
aﬁd,just afier the February 5 incident, coupled with Bauer’s continual insubordination toward
District officials, lefi him with no other choice but to recommend Bauer’s employment- with the
District be terminated.

Bauer appeared pro se at the School Board’s teacher dismissal h’eal;ing. At the
_ hedring, Bauer made the critical error of choosing not 1o testify or otherwise present a case to the
Board, despite being implored to do so by the Board and its advice courisel. Specifically, Bauer
was warned that if he wa‘ivéd his right to testify;, the only festimonial evidence m the record
would be those concessions and the few documents the Board allowed him to admit during
cross-examination. Bauer stated. “I undérstand and that is agreeable. Thank you.” To the extent
Bauer put forward any case at all, his effort to do so was limited to attempts to undercut the
téstimony of the Superiniendent’s witnesses. Bauer had commipiled numerous documents, which
were provided to the Board in several notebooks. but Baier entered only a few of these
documients into evidence during his cross-examination of withesses for the administration. After
Bauer informed the Board he would not testify, call witnesses, or. maké any statements under
oath, counsel for the Superintendent moyved 10 have all of Bauer’s documents not admitted into
the record during the hearing rémoved, and not considered by the Board. ‘Bauer verbally agreed
that the record would contain ofily those documients he successfully entered during his. cross-
examination of the Superintendent’'s witnesses and those -entered into evidence by the

Superintendent. Neiiher his cross-examinations nor the documeints he entered into the record
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rebuited or undermingd the testimony and other evidence supporting the Superintendent’s

allegations regarding Bauer’s. failure to supervise students and his acts of insubordination.

DECISION OF THE BOARD

On May 2, 2015, the Board voled unanimously to uphold the District
Superintendent’s recoimmendation that Bauer be dismissed. from employment. The Board
concluded that there were good and sufficient reasons for terminating Bauer because, by his
conduct, he manifested an evident unfitness for teaching. See S.C. Code Ann. §§ 59-19-90(it),
50.25-430. Those reasons were based upon Bauer's negligence in the supervision of students.
particularly theincident of February 5,.2014, when he lefta studcﬁt unattended at the off-campus
rec center, and on Bauer’s c.onrinued insubordinate conduct subsequent to the incident on
February 5, 2014. The Board issued a written Order dated May 19, 2015, setting forth in some
detail the basis for its decision.

RELEVANT STATUTES; STANDARD OF REVIEW

The Teacher Employment and Dismissal Act (“the Act”) governs the
employment and dismissal of all public school teachers in South Carolina.  Section
59-19-90(2) of the S.C. Code of Laws vests in the board of trustees the power and duty to
employ and discharge teachers. Specifically, the slétule-slat_es that the board shall “[eJmploy
teachers and discharge them when good and sufficient reasans for so doing present themselves
.7 8. C. Code Ann. § 59-19-90(2). “A school board has long had the power to discharge
teachers ‘when good. and sufficient reasons for doing so present themselves.”™ ddams v.

Clal','eudon Cnty. Sch. Disi. No. 2, 270 S.C. 266, 272, 241 S.E.2d 897, 9060 (1978). The

1‘1 ax p% i
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Employment and Dismissal Act wasmnot so much intended to limit this power as it was intended
) prévem its abuse. /d.

The Act provides tlie procedures governing teacher dismissals, which meet the
requirements of due process in providing a notice of the grounds for dismissal to the teacher as
well as an opportunity fc;r an ev%demiary hearing before the school board. S.C. Code Ann.
§ §9-25-460. During the hearing, ;hé teacher inay be represented by counsel, cross examine the
District’s withesses, and. present 'hjs own tesfimony, witnesses, documents, and arguments in
support of his case. § 59-25-460.

The Act also affords a dismissed teacher the right 1o appeal the Board's decision.
S.C. Code § 59-25-480. South Carclina courts .have long re@ognized that the scope of judicial
review in such appeals must be limited to an examination of the record of the evidentiary
licdting to determine whether there is substantial evidence to support the Board's.decision. See
Laws v. Richland Cnrv. Seh. Dist. No. 1,270 SC 492; 495, 243 S.E.2d 192, 193 (1978): Kizer v,
Dorchesier Cirv. Voc. Ediic. Bd. Of Trustees, 287 S.C. 545, 548, 340 S.E.2d 144, 146 (1986);
Hendyrickson v. Spartanbiarg Cniv. Sch. Dist. Five, 307 S.C. 108, 110, 413 S.E.2d 871. 873 (Ct.
App. 1992); Felder v. Charleston Crty Sch. Dist., 327 S.C. 21,25, 489 S.E.2d 191, 193 (1997).
Specifically, this Court’s review of the Schoo! Board's decision is limited to addressing the
question of “whether the grounds given for termination of ‘the [teacher’s] employment are
supported by substantial evidence." Laws, 243 S.E.2d at 193. Consequently, this Cm;n is only
concemned with the existence of such evidence, not its weight. Barrein'v. Charleston: Cnry. Sch.
Dist., 348 5.C. 426, 434, 559 S.E.ZdA365, 369 (Ct. App. 2001).

Substantial evidence is that, which “considering the record as a whole, would

allow reasonable minds to reach the conclusion the {schoot board] must have reached in order
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10 justify its ac’tiobn."' Hendrickson, 307 S.C. at 110-11, 413 SIE.2d at 873. If substantial
evidence exists, this Court may not substitute its judgmen-‘ for that of the Board, and the
decision must be upheld. Jd. This scope of review is intended to preserve the “"powers,
functions, and discretion which must necessarily be vested in educational authorities if they are
to execute the duties imposed upon them.” L.aws._ 270 S.C. at 495,243 S.E:2d at 193.

ISSUES ON APPEAL

As indicated, the issues on appeal are those set forth in Appellant’s Notice of”
Second Amended Civil Appeal, filed on October 19, 2015. Those. issues..as framed in lheb second
amended appeal, are;
1. Bauerwas improperly accused and/or terminated under § 59-25-430 and § 440.
2. . The Board improperly foun_d that good and sufficient reasoﬁs existed to discharge Bauer
as provided under § 59-19-90(2).
3. The District repeatedly violated due pmcéss that is required in §§ 59-25-450, 460, and
470.
4, 'The Board improperly found that Bauer manifested an evident unfitness. for teaching
under § 59-25-430.
S. The Board improperly upheld objections 1o limit the testimony of witnesses.
6. The Board improperly considered the fact that Bauer did not testify on his own belialf
duﬁng the evidentiary hearing.
7. Bauer was never properly charged.

DECISION.
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A. Substantial Evidence Supports the School Board’s Determination That
There Were Good and Sufficient Reasons for Terminating Bauer’s

Em;:,loymem.3
In addition to empowering local school boards with the broad authority to discharge
teachers when “good and sufficient reasons™ become apparent, the Act provides that a district
may terminate the teacher’'s employrent for behdvior that demonstrates the teacher’s evident

unfitness for teaching. § 59-19-90(2); § 59-25-430; see Hall . Boaid of Trustees-of Sumter Cnty.

Seh. Dist. No. 2,330'S.C. 402, 406, 499 S.E.2d 216, 218 (C1. App. 1998). “Evident unfitness for

teaching may be manifested by conduct such as, but not limited. to. the following: persistent
neglect of duty, willful violation of rules and regulations of the district board of trustees,
drunkenness, conviction 6f a violation of the lé“' of this State or the United States, gross
immorality, dishonesty, illegal use, sale, or possession of drugs or narcotics.”™ § 59-25-430
(emphasis added). Section 430, therefore, providesa non-e%haustivc,lisl of the reasoris a teacher
in South Carolina can be dismissed.

In the present case, the Board's decision uphoiding Bauer’s dismissal was based
on 2) the instances when Bauer failed 1o properly supervise students, coupled with his apparent
failure to understand and appreciate the seriousness-and potential consequences of those actions,
zmd by Bauer’s willful refusal to follow the directives (_)f his superiors.

There is substantial evidence in the record suppbﬁing at Iea;t 1wo instances in
which Bauer failed to supervise his sludeﬁls s required by Board Policy 1S-2 and seemed
unconcemed about the child’s wellbeing in both siluulior}s. Brockway testified that Bauer was
unaqure that a child, who was supposed to be in his gym class, was actually seen wandering

alone and unsupervised outside the gym building. She also stated it'was not possible for Bauer

3 Spetion A addresses the first, second and fourth grounds histed in Bauer’s Notice of Secorid Amended Civil

Appeal.
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to have monitored students both iniside and outside the gym ‘at the same time, and that Bauer
seemed unable to appreciate the safery concernis involved. The Board also heard testimony from
Brockway and Clendaniel about the more serious incident where Bauer left a child unattended
off camipus at the rec center. According to Clendaniel’s testimony, the discovery that the child
was missing only occurred afier an employee from the rec center returnéd the child to the
School, establishing that Bauer remained unaware of the missing student until he was returned to
the School some 30 minutes afier the class returned. Clendaniel‘slaled' Bauer’s apparent lack of,
concern or acceptance of personal responsibility was shocking. According to McAden and
Walton, Bauer continued to exhibit-a similar disinissive attitude throughout the investigation of
the incident, which they too found shocking and worthy of considerable-concern.

Batier's conduct, which was described as defensive and unprofessional, continued
during the investigation and culminated in his apparent refusal to meet and comply with
directives from District officials .on ‘three occasions. Bauer refused to attend the meeting
scheduled with Wah(;n for April 29, indicating that he:would only come toi the meeting if it were
being held 1o reinstate him. Rather than taking steps to immediately recommend Bauer's
tennination baged on his insubordination, Dr. Moss directed Bauer 1o comply with certain
directives from Walton. The letter required a second e\;alualion before a decision would be
made on reinstatement, which was to have been submitted by May 16, 2014. Bauer failed to
provide a second report on May 16 as instructed. In a letter from Dr. Moss on May 29,-2014,
Bauer was given an additional opportunity to comply with the Disirict’s directives and report for
a mecting on. June 2, 2014, Bauer neyerpréduced the second medical opinion and did not report

for the June 2 meeting.
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Bauer was given numérous’ opnonﬁnities and several extensions to comply. with
the District’s chosen process for resolving his 'su"spensio,n‘ Moreover, Bauer was wamed
repeatedly that his refusal to atiend meetings and participate in the resolution of the matter would ‘
be ¢onsidered insubordination. Despite these warnings, Bauer continued to refuse to: cooperate
wiih the Distriet in fesolving his suspension.. Only afier it became clear that Bauer refused to
meet with District officials aid comiply with their directives, and byivirtue-oﬂhat fact, r.efu‘sed 1o
engage in the process that gould haveé led to a resolution and reinstatement, did Superintendent
Moss recommend Bauer’s employment with the Distiict be terminated.

The Act expressly states that manifést unfitness for teaching is deionstrated by a
willful violation of rules and regulations of district board of trustees. Here, Bauer willfully
disobeved orders from his superiors and in so doing. violated the District’s rules requiting that
employecs act professionally. |

Bauer's cross-examination of the Superintendent’s witnesses and the few
documents he enteréd info evidence do not contradict the facts that Bauer left a child
unsupervised at. the off-campus rec. center and’ ‘thereafle'r refused to comply with certain
directives by his superiors. For these reasons, the Court finds substantial evidence supports the
School Board's decision that there were good and sufficient reasons for terminating Bauer’s
‘cmplo,\'mem because his conduct manifested an evident unfitness for teaching.

B. The District. Complied With The Due Process Requirements in Sections
59-25-450, 460 and 470. *

The record establishes that the District complied with the due process
requitements of the Act as set out in §§ 59-25-450, 460, and 470. The only claims of due

process violations properly before this Count are those ruled upon by the Board in its May 19

*Section B addresses the third and seventh.ground listed in Bauer's Notice of Second Amended Civil Appeal.
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Order. Those allegations are: 1) the hearing was not conducted within the statutory deadline
specified in section §9-25-470, and 2) the “charges™ or grounds for termination were not
properly given to Bauer. The Board’s opinion properly addressed both of these alleged due
process violations. and correctly concludéd no such violations occurred.  Any additioa.\a!
allegations of due process violations dre not preserved for this Court’s review because the
Board’s Order did not rule on them.

1. Bauer failed to support his contention that he never waived the 15
day requirement for conducting the hearing.

As noted in the Board’s opinion, Bauer contacted the District through its advice
counse! prior to the hearing to say that his atlomey (George McMaster) never waived the
statutory requirement that the teacher dismissal hcaring be held within 15 days of the
Superintendent’s recommendation. Although Bauer, in his opening statement at. the School
Board hearing, remarked that he would demonstrate why no waiver had occurred, he failed
during that hearing 10 produce any testimonial or documentary evidence in support of his
contention. This failure, like others, was the result of Bauer’s refusal to put up a case on any of
his contentions. Therefore, in the absence of any record evidence on the issue, this Court. must
agree with the finding that a waiver of the statutory deadline occurred.

2. Bauer was aware of the bases for the Superintendent’s reasons
for seeking dismissal.

Bauer argues error in the-manner in which he was informed of the reasons for the
Superintendent™s recommendation for termination. Bauer describes these .reascms for his
termination as “the charges™ against him. In its May 19 Order, the Board correctly determined
that the communications from Superiniendent Moss to Bauer provided more than adequate
written notice and an explanation of the reasons for his. recommendation. The Board also:

correctly determined that the notice of the recommendation for dismissal was properly issued
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by the Superintendent, not the Board, as Bauer contends.

Under § 59-2_5-460, teachers facing dismissal are entitled to f'\\’ritl’e}1 notice
specifying the cause of dismissal . .. as well as the opportunity for an evideniiary heafing
befare the school board. This statute is meant to satisfy the requirémems of procedural due
process. However, the statute does not provide any heightened standard for notice, as Bauer
argues; that is, there is no requirement that the éauses be listed in a particular format, no
prohibition on listing those causes in pfose form, and no requirement that the causes be marked
as “official.”

As the Board determined, the connnunicationé from Superintendent Moss—
specifically Dr. Moss's email to Bauer on May 29 and Dr Moss's subsequent letter dated June
6-—provided adequate and sufficient written notice and veXp[anation that Bauer was
recommended for dismissal because of a failure to supen'isé students and behavior that
amounted to insubordination. The May 29 email listed Bauer's infractions, which began on
February 5 when he lefi a child in his care unattended at an off-campus facility for some 30.
minutes. The email continues with a listing of the various meetings Bauer refused to attend and
the directives issued by Walton and Dr. Moss that Bauer refused to follow. Dr. Moss’s letter to
Bauer on. June 6—the official notice of Moss’s intent 1o seek Bauer's termination—stated: “The
bases for the recommeridation include the grounds provided to you in my cmail dated May 29,
2014.” Therefore. Bauer cannot gainfully say that he was unaware of the infractions which led
Moss to recomimend dismissal. In addition to the clear, linear _explangtion of Bauer’s infractions
while on administrative leave, as contained in qué’s May 29 emiail. Moss and Bauer exchanged
multiple written comrespandences between April and June, in which Moss reiterated on several

occasions that Bauer’s refusal 1o altend meetings and follow Walton’s instructions would

constitute insubordination.
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Funhermore; the Couri docs not agree that the Board erred in-‘considering' Bauer’s
entire Ieacllfng record, including a prior instance of failing to supervise a studént. This
information was.relevant to the question of Bauer’s continued fitness as. a teacher and necessary
10-explain the actions taken by Baver’s superiors. The fact that this-and oiher incidents heard by
the Board were not specifically referenced. in Dr. Moss's email listing the reasons for Bauer’s
termination recommendation is incohscquemial. 'lt doés niot change the fact that Bauer was
di.s'missed for the grounds listed in Moss’s May 29 email and as referenced in the June 6 letter 10
Bauer—negligence and insubordination,

Finally. to the extent Bauer continues to believe that the recommendation for
tennination should have been issued by the Board, the Board's Order correctly states that the
reasons for dismissal originate with the. Superintendent. The Superintendent is the moving party
in'the case and presehts its position to the Board. which sits as an impartial adjudicatory body. It
does not make sense in ternms of due process for the Board to be the budy both bringing the
charges against the teacher and the body hearing those charges.

3. Bauer's employment was not terminated prior to his evidentiary
hearing before the Board.

Bauer maintains that he actually was terminated without. the opportunity for a
hearing, in violation of §§ 59-25-460 and 470, and contrary to the Soﬁth Caralina Court of
Appeals holding in Brown v. James, 389 8.C. 41, 697 S.E.2d-604.(Ct. App. 2010).* Initially. this
jssuc was. not supported by Bauer at the School Board™s hearing by evidence or argument and

was not preserved for appeal because the School Board did not rule on it. Secondly. Bauer's

* The Brown decision is inapposite. In Brown. there never was a hearing before the school board
regarding the teacher’stermination. The case involved unusial procedural facts, but in the final analysis,
the coun decided that the teacher’s rights under the Employment and Disinissal Act, as well as under due
process, had been violated because a termination action was finalized without the 1eacher being afforded a
hearing under the Act. Such circumstances clearly are not the case here.
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coniention is without merit because his employment with the District clearly was not terminated
until the Board unaniniously voted to uphold the Superintendent’s recomiiendation on May 2,
2015. |

Bauer’s belief that he was terminated before the hearing is based on a continuing
misunderstanding about the meaning and impact of two documents.. First, Bauer points to his
contract renewal letter dated April 2, 2014, “The letter states that the District is issuing him a
contract for the 2014-2015 school year, but that the contract would be réscinded should the
Distriet delerminé the temnination of his employment is warranted and niake that
recommendation to the board. Bauer believes, incorrectly, that this léttcr_indicated- Moss
assumed the power to non-renew a contract prior 10 a hearing.

Bauer points 1o Moss’s June 6 letter and 1estimony surrounding the Board’s
cur]dilio;\al' aceeptance of Mass’s rccommendalién 10 the Board on June 3 10 terminate Bauer.
The June 6 letter informs Bauer that the Board “conditionally accepted” Moss's
recommendétion, subject to a hearing as required by § 59-25-470. ;l'ixe letter further clarifies:
“Please understand thai the Board has not at this time reviewed or considered the merits of the
recommendation so this action is not a final decision of the Board.™

Moss's April 2, 2014 contract renewal lctter may suggest that Bauer’s contract

would 7ot be renewed upon the Superintendent’s recommendation to the Board, rather than the

Board’s actual decision on the merits following a hearing. However, Moss’s JuneAé letter makes

it clear that Bauer's eniployment will only be terminated after a hearing and a final décision by

the board conceming the 2013-2014 contact. Therefore, to the éxterit Bauer's contention is
~properly before the Coutt, it is without merit.

4. Bauer was ot entitled to-an improvement plan.
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Bauer believes he should have been provided an improvement plan pursuant 10
§ 59-25-440. This issue is not preserved and therefore not properly before this Cour, given that
Bauer failed to offer any evidence or testimony on the matter and the Board did not fule on it.
Furthermore, this conterition i without merit. As the Board’s written Order of May 19. 2015
’makes,clear, Bauer was dismissed under §59-25-430 of the Act for misconduct related to a
serious (and repeated) failure to supervise students and behavior which. amounted to
insubordination in the aftermath of the precipitating incident. Itis only'in the case of termination
for unsatisfactory performance that a teacher is entitled to what may be chara‘c’ierized as an

“improvement plan” and an opportunity to improve poor teaching performance. See § 59-25-440

(where “a reason” exists “thal may lead to . . . dismissal,” the administration shall “bring the
matter in writing to the attention of the teacher . . . and make a reasonable effort to assist the
teacher .. . . and allow reasonable time._for improvement.”). In shon, this is a misconduct case

under § 59-25-430, not an unsatisfactory performance case under § 59-25-440. An improvement-

plan'wis neither indicated nor required.

C. The Board Did Not Abuse Its Discretion in Ruling on the Parties
Objections.

Bauer asserts that “[i}he Board 'improper'ly upheld object’ioné to limit the
testimony of witnesses.” (Scc;)n'd Amended. Notice of Appeal, fifth ground). Bauer does not
explain which specific rulings by the Board he believes were erroneous, what exactly the errors
were, or how those rulings were pl_'c;illdi(:i&\l to him: See Fields v. J. Havnes Waieis Builders.
Inc.. 376 S.C. 545, 557, 658 S.E.2d 80. 86 (2008) (stating the general rule that to warrant
reversal based un the-admission or exclusion of evidence, the appealing party must show both the
error of the ruling and prejudice).  Additionally, Bauer’s assertion that ail objectig)ns by

Complainant’s atiorneys were sustained is not sufficient to sustain this as an appeal issue. See
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Ellie. Inc. v. Miccichi, 358 S.C. 78, 99, 594 S.E.2d 485, 496 (Ct. App. 2004) (stating where an
jssue is stated as -only a short conclusory statement, it is abandoned on appeal): Rule 208,
SCACR (requiring that each issue be addressed and followed by discussion and citation of

authority). Thérefore, the Count cannot consider-these claims of error.

D. The Board’s Consideration of Bau'er’s_Féilure to Testify Was Proper.

To the extent there is any alleged error on appeal regarding the Board's
consideration of Bauer’s refusal (o testify, this issue is not preserved because that claim of
error was never presented to the Board for consideration; nor was that concern specifically
addressed in the Board’s May 19 Order. At the conclusion of the hearing before the Board,
“one of the trustees asked what evidence the Board might consider on Bauer's behalf, given
Bauer's decision not to offer testimony. Bauer raised no objection to this inquiry and instead
claimed that he had presented a “strong” case through his cross éxamination and the few
documénts hie presented. Although Bauer has offered various explanations for his decision not
10 testify, the fact remains 'that. he freely and by his own decision chose not to present a case
before the lé(ﬁard, leavihg the record virtually devoid of a.ny facts in support of his position.

Bauer asserts -error in the Board’s. consideration of his decision not to testify.
The Board’s opinion references Bauer’s failiiré 10 testify on several occasions, primarily to
expla;in that his refusal to present testimonial evidence and the introduction. of minimal
documentary evidence through cross-examination prevented him from offering any
significant rebuttal 1o \hg Superintendent®s case against him.

4 There is no indication the Board drew any adverse inference against Bauer @s a

result of his failure 1o testify, even though such inference would not have been improper. Cf.

Baxter v, Palmigiano, 425 U.S. 308, 318 (1976} (holding the Fifth Amendment does not
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forbid adverse inferences against parties to civil actions when they refusc to testify in
response to probative evidence offered against them). The Board simply had little, if any,
evidence before it in support of Bauer's position;, and none which successtilly undermined

the'administration’s case.

CONCLUSION

Based on the Couirt’s review of the record and consideration of Appeliant Bauer’s
contentions on appeal, the Court concludes that there is more than substantial evidence in the
record sipporting the Board™s findings and its decision to terminate Bauer’s émployment
because, by his conduct, Bauer manifested an evident ‘unfitriess for teaching. The Coun
determines that, considering the record as a wlhole, reésonable minds could conclude that
Bauer’s termination was justified.  Accordingly, the Board properly concurred with the
Superintendent’s reconimendation of dismissal, and the Court hereby upholds the Board's
decision and dismisses this appeal. 12 P

AND IT IS SO ORDERED this ﬁday of March, 20

/) \
Marvin H‘_Wukf# ™
Master-In-Equity and Spegial Circy# Court Judge

Beaufort, South Carolina
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Corrections (Suggested)

to The Proposed Order
That Was Submitted by David Duff
3/4/2016

Poét Note .

There were eight (8) pages remaining to the Duff Proposed Order that need a rebuttal,
but Appellant will end this Detailed Document which I believe should already have compelled
a more nearly accurate and thoughtful Order.

The proposed Final Order on the merits of the appeal hearing on March 4, 2016,
prepared by David Duff, of Duff, White and Turner has significant flaws that must be
addressed. Some of the erro_ré are simple careless inaccurate repetitions, with a lack of
attention to detail. Others seem to be willful falsehoods.

Ap'pellar;t will discuss specific errors in the proposed Order, but first some
misperceptions that are difficult to address since they involve personalities.

The numerous accusations of a bad attitude are difficult to defend. Appellant (“I”, if
first persoh is allowed) has no believébl'e defense against the ngbulous, but well rehe_arsed and
finally exaggerated testimonies that had evolve;d from one to the many. I ask the Judge, the
attorneys, or any observers of the hearings, who have seen me over the past two years if these
accusations comport with what they have observed.

Mr. Duff used the word “ridiculous” in quoting me. Also the attorneys at the hearing
used it repeatedly. I only used the word one time and once again in my apology. Yes I thought

it was ridiculous to make something sinister out of an event for which I had no control. When

the
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administrators askéd me to repeat what I had said I did so, and added, “I’m sorry. That
was silly and unnecessary.”

The apology was not included in their documentation.

I asked if they (Administrators) had recbrdings of our meetings, since they used
quotation marks. I also asked them to either produce the recordings or allow me to submit my
own. There was no responsé. (Letters will be provided if requested) That seemed so simple.
Would my recordings be vallowed--apparently not if it indicated duplicity from administrators?
Who decided that--Administrators or attorneys? No response.

There are unsolicited testimonials to the Board that were sent to Moss and Evans, but

never delivered to the Board. Here are a few excerpts. (See exhibit 100)

Commander Gregory Hall, Parris Island

“If Mr. Bauer has been accused of disrespectful or disruptive behavior, that is certainly
contrary to my own experience. I absolutely believe he has been a positive influence on my
three children and their attitudes toward Physical Education and school in general. I would be
happy to discuss my own experiences regarding this matter over the telephone or in person if
necessary.”’

Dr. Hall was never contacted.

(Name) “has felt a tremendous loss since Mr. Bauer's departure. She loves Mr. Bauer,
and so do we! It's impossible not to, when we measure the positive impact that he's had in our
~ daughter's life. We miss Mr. Bauer, and our greatest wish is that he'll be back to teaching this
year! V
Sincerely,”

Renee and Todd Fox

“Our child thinks he has some pretty amazing qualities for a PE teacher: funny, makes

everyone laugh, includes everyone, can tell when someone is upset/sad, knows their names,
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creates new and fun activities and always makes them feel like “trying” new things. Once Mr.
Bauer left the school, I can't tell you how many and how often many different students asked
and wanted to know where he was and when he would be back! His being away affected many
many students at our school. I have yet (in dealing with many students on a weekly basis) to
find a student who doesn't “miss him and want him back”!

Tammy Downing, President PTO, (wrote 1004 words)

It is true that I have tenaciously defended myself against false accusations. The event at

the pool has been mis-represented so often that it has a life of its own, but without any

evidence against me. Evidence was available that would have cleared me, if it had been

preserved, as agreed.

There are 30 pages of testimonials from administrators, including during the week that

Appellant was placed on Administrative Leave.

Tue 1/4/2011 9:30 AM

‘From: Chen, Xinfang

To: Owen, Sarah

Cc: McAden, Jill M; Bauer; John A
Subject: Thank you, Mr. Bauer
‘Dear Mrs. Owen,

I had a great talk with Mr. Bauer, our PE teacher this morning. He is so nice and
wonderful. I will start to observe his PE lesson next Monday. As a part of the Chinese
immersion program, our PE lessons w1ll 1ncorp0rate some traditional Chinese games/sports
and Chinese language/instructions...

I am very excited. Thank you so much, Mr. Bauer for your cooperation and what you
have done.
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Sincerely,

Xinfang(Jane)Chen '
CLIMB Project Manager/Program Coordinator

From: McAden, Jill M

Sent: Thursday, January 09, 2014 8:25 AM
To: Bauer, John A; Lofton, Lakeisha S
Subject: RE: PE club

Yes, your club is always so popular.....you attract the masses. We wanted to support you and not let the kiddos down! {
think this will work.

Has your gym been clean to your satisfaction?

Page 8, Assistant Principal Clendaniel Deposition 2/16/2015
Q “..At the deposition of Ms. McAden,

in December, she referred to Mr. Bauer as an

excellent teacher, a good coach, an excellent

mentor and that he was liked by all of the

children; does this sound like a fair

description of Mr. Bauer to you?

A Yes.” ‘

Assistant Principal Clendaniel, Board Hearing, page 126

. “Well, he was a good teacher. He seemed to love what he did, love children.”

The accusation that I _refuse to admit to serious wrcv)ng-doing is true. But if the facts are
aétually believed, one shcﬁild conclude that I did my job properly. Bélief that planted
evidence, falsified documents, and false evidence actually happened is hard to understand.
Why would they? Very confusing--but it is the truth. Why was I so important as to cause such

an extreme reaction?
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I can only say that no concrete evidence exists that I did anything wrong, and there is
the withheld technologicai data that would clear me.
Why should I not have defended myself as strongly as I did? What innocent person

“would accept the death penalty to his career without resistance?

Charges
As a core to this case is the perception that there were more than two charges involved,

made into a problem by the fact that no charges were ever issued in print and were only

verbally stated on the third day of the Board Hearing. That is apparently not taken as a serious
problem--but it was to the Appellant.

In my opening statement I defended against what I thought might be four charges, not
knowing that it had been reduced to two charges.

What trial was ever conducted without knowing the charges? Only one that Appellant
has heard of: Moss v. Bauer

Unfortunately TEDA 470 was not enforced and the District did not confine itself to
“substantiation of the charges”. In addition I was not a110\;ved to present “any and all

defenses” also required in TEDA 470.

The False and Misunderstood

Page 2
"It is not apparent from the record why Bauer chose not to testify”

Mr. Duff has a mono-thematic claim which is deceptive on a number
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of counts. That is the fact that Bauer did not testify. That is true---BUT it would
not have mattered. Duff apparently blocked, during deliberations, my relevant
and “substantial” evidence that was presented during cross examinations. Note

the following exchange.
Board Hearing (Emphasis mine)

Page 568 -

MR. RIVERS: So, if we don't have anything to consider, how can we -- what will
we have to -- you know,to deliberate on, if there isn't anything --

MR. JOHN BAUER: Deliberate on the cross-exams.

MR. BAUER: Yes, the witness testimony that --From the witnesses -- from the
five witnesses can be considered, I believe. if I'm correct.

MR. DUFF: You are correct.

MR. BAUER: And I note that there were a number of exhibits that were not
presented due to my inexperience in questioning, but I feel that what has been presented is--
has merits to it, basically.

MR. DUFF: Okay.

MR. BAUER: Okay.
CHAIRMAN EVANS: And there was a substantial amount of -- evidence put into
the record under cross-examination.

MR. BAUER: Exactly.
MR. RIVERS: Okay.
CHAIRMAN EVANS: Okay.

MR. BAUER: Thanks.
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Bettye Anderson & Associates Beaufort, South Carolina
(843)525-0791 (800)543-5506 Page 568 of 587

In addition

* In one cross;examination Childs and Halligan objected 226 times. They were never
overruled by Duff, Evans, or the Board.

* Essential evidence had been withheld by the District: Grade book, 10,000 emails,
security camera footage, and telephone records.

* Bizarre Manufactured evidence was knowingly accepted by Duff and Evans.
(December 10, 1013 (sic), and February 4, 2014 pre-dated documents, and false grade
book) '

» The strategy was to not allow Bauer to get evidence admitted in order to protect
against appeal.

* Duff and Evans allowed Attorneys to successfully object to Bauer using Deposition
testimony to impeach witnesses.

. Duff and Evans allowed attorneys to use an improperly introduced, and flawed in
form, Motion in Limine to block all relevant evidence.

» The Board Order, allegedly written by Duff, never dealt with laws that were cited by
Appellant.

 Board bias became apparent. The Board resented being exposed as having violated
Brown v. James, and violating TEDA, on repeated occasions.

«  Note that the Board wrote a false set of minutes in February 2015 to replace the
minutes of June 5, 2014.

+ In addition the Board was angry with Bauer concerning the terms of a possible
settlement, that was requested by Childs and Halligan.

+ Evans and Duff allowed new allegations to be entered, that were not exposed during

Discovery and that had not been accused nor charged, but would not allow Appellant time
to prepare a rebuttal . ***
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» The above again exposes the necessity of charges before a trial and the value of
Discovery.

»  Whatever law Bauer cited while witnesses were under oath was not considered to be
admissible by Duff and Evans.

Mr. Duff attended the deliberations of the “iurv”‘.
We allege that Mr. Duff wrote the error prone Board Order.

« In deliberations, we allege, that Mr. Duff decided which laws could be considered--
dismissing law, and case law, as not being cited under oath.

* In deliberations, we allege, that Mr. Duff decided what evidence could be considered

to-be the Record negating rulings by Mr. Evans.

CHAIRMAN EVANS: “._.but we will recognize that all these letters are in the booklet
- . you gave us, so we can take them under advisement when we deliberate.”

***MR. BAUER: “Thank you. My plan of proving my case through opposing witnesses
has been-- been rejected, respectfully. I thought that my approach would give continuity to the
subject:matter through most -- through the most appropriate witness.

I have heard new allegations against me.

- I cannot organize a narrative of logical context while sitting here all day and working all
night. If you will allow it, we can continue while I gather my thoughts for my testimony and
closing. My questions for Dr. Moss are written out. Iwould like someone to read my
questions...”

I had thought that my father--or someone else could read my questions in order to get

the answers on the record, and that I could prepare a rebuttal to new accusations that had not

been disclosed.
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Page 3 of Proposed Order
“His performance as a teacher over the vears was unremarkable”

My Response:
Seventeen years unblemished record

Appellant taught 917 students; Legal limit was 500 students. Appellant did not
complain '

Appellant was awarded a $1000 Special Olympics Project Unify Grant.

Appellant set records for raising money for the SC Heart Association.
Note: Bauer’s mother was SC Heart Mother of the Year. ‘

Appellant was a Project Unify Mentor Teacher for troubled students.
Appellant was a 2nd grade and 5th Grade Math Tutor and Mentor.
Appellant developed and grew an early morning Walking and Running Club.

Appellant developed and grew an after school PE Club. The after school
program was popular and was consistently filled to capacity.

Funds that were used to pay Bauer for the after school club were donated back
to the 'school.

Appellant arranged for Olympic Gymnast Zuzana Sekerova (Slovakia, 2000
Sydney Olympics) to teach a week of classes for all students from 2008-2012-IB Integration

Appellant arranged Volleyball Lessons--Hilton Head High School Volleyball
Coach (Jolanta Graham) from Poland-IB Integration

Appellant arranged Lacrosse lessons from Head Coach and Athletics Director
Joseph Monmonier (Hilton Head High School)-IB Integration

Appellant arranged tennis lessons from the Clint Van Eswegan International
Tennis Academy student teachers who hailed from Japan, Korea, Mexico, Brazil, Australia,
etc. IB Integration '

Appellant was Mentor Cooperating Teacher for Student Teachers

Appellant was mentor for high school Teacher Cadet Program.
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Appellant had no prior documented discipline referrals in his career.
Teacher of the Month 2003

National Board Certified in 2003

Page 3. Proposed Order (Brockway November 1)

This incident was not accused nor charged in the only document that was proffered as
anything resémbling charges--the May 29, 2014, email from Moss. (“Bases” for
Recommendation)

This is the event where an inexperienced Assistant Principal had no

idea how to proceed, but found nothing wrong.
~February 16, 2015, Brockway Deposition.

Q So maybe five minutes altogether to

21  assess that that's the student that she was

22 referring to and that that student wasn't hiding

23 or missing? .
24 A Give or take a few minutes, yes.

Proposed Order (same event) _
“...impossible for Bauer to monitor and supervise students both inside and outside the

}2]

False. I was standing in the doorway to monitor students, by prior arrangemeht with the

office. (Phone calls verified by McAden in her Deposition)

McAden Deposition, page 122-123 (same event)
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- Q Okay. Do you have any phone records
0123 |
1 MARTEL - MCADEN (DIRECT EXAMINATION)
where Mr. Bauer would have been calling
Ms. Jurgenson and asked to have the doors open?
A 1--1don't have phone records, but
I'm -- I'm aware that -- that he called

[0, I L S B NS

Page 3, (Proposed Order, same event)
“argumentative, agitated, and uncooperative.”

The same Assistant principal did not understand what a Rest Wall was, and then took
‘me away from my class (admitted in her deposition) --leaving the class unsupervised. She then
verbally abused my étudent. The ;rying student was a second grader, not fluent in English, who

: d1d not understand why he was told that following my class procedures was wrong.

The Assistant Principal accused me of defending the student. Of course 1 did. She
thought that my defending the studeﬁt and that my trying to explain the Rest Wall to her was
being uncooperative.

Page 3, Quoted fromeroékway Document
“Mr. Bauer interrupted the conversation saying the child did nothing wrong and that 1
(Brockway) did not understand how things worked in his class.”

Her statement ié correct. Her interpretation is wrong. Defending an innocent child who
is being aggressively accused by an assistant principal is the right thing to do. Unfortunatély, it
has cost me dearly.

Page 3, of proposed Order (same event)
“unattended, unsupervised child”
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False. The child was at an assigned place--the Rest Wall. I was standing in the child’s
line of sight, in the doorway by prearranged permission from the office. Security cameras

would have confirmed that, but that data was withheld.

Page 4, of proposed Order (Pool event)

“Bauer has never disputed that he left the child at the rec center.”

Anyone péying attention should know that I went to and returned from the center with
the same number of students. When I admitted that I left him behind it was clear that I was
claiming responsibility, but not blame. The subtleties of languége are willfully being used to
blame me for something about which I had no knowledge.

No one knows when the student came to the pool, if or when he joined the class, or why
he had an unexcused tardy, why his mother was en route to the school, if medication was
needed, or where he was hiding.

The child’s beﬁavior on .that day was an anomaiy. The child was always well behaved,
and never a problem, but he was not interviewed to éee what had happened that day. Perhaps
something to do with his 504 status? Knowing the child, I would surmise that there was
something involved beyond his control.

Remarkably, not only was the child not interviewed, nor was the parent interviewed,
and available security camera data was not consulted, nor preserved, in spite of testimony, by

principal McAden that it was preserved.
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sPage 209 Board Hearing (McAderl)

A “Ms. Walton asked me to secure Mr. Bauer s laptop and to make sure everythrng was
kept in -- intact...

Q Did she specify anythmg besides" laptop, like computer -- anything electronic
besides computers?

A The laptop with his ema11 correspondence phone messages everything was to be
preserved --

Page 5 of Proposed Order
“Bauer indicated to McAden that it was the student who was at fault stating the child
should have been written up for failing to follow directions.”

False

What Bauer actually said: :

Child’s name “...did everything he was supposed to do, and -- he's an awesome kid. |
mean, I love the kid to death. I've never had a discipline issue with him. Ever. And -- and.he
did the exact right thing he should have. He went up to the employee, who walked him over,
and I thought that was really great of him to do that, you know?”

Page 151, Line 3, Bauer Deposition-- August 28, 2014

Careless with Facts
a.  “Walton met with Bauer, Clendaniel and Brockway on February 6. 2014.”

One paragraph later (same meeting)

b. . On February 7, 2014, Walton wrote Bauer to memorialize the F ebruary 5
meeting.” ‘ :

That contradiction of dates for the same meeting met with four objections from Bauer
durrng the hearing. Objections went for naught.

Board Hearing held April 30 to May 2, 2015, page 289
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MR. BAUER: “There was no meeting on February 6th. There was a meeting on
February 5th, February 7th, February 11th, and March the 5th. On February 6th, I was given
one day off, and to go see Ms. Walton on February 7th --“

This seemingly insignificant error indicates a larger problem.

The wrong date, uniformly misstated by each witness, indicates much rehearsal time
and a master plan. These same witnesses refer to “ridiculous” and “lack of remorse” with the

same uniform discipline and inaccuracy.

However, there is an arrogant hazard in my pointing out small errors since a pro se

former PE Teacher will not be error free, but his ambition is not to make errors out of

carelessness.

To paraphrase a well known proverb:

“One who is careless in the little will be careless also in the much.”

Page 5 of Proposed Order
“leaving a student unattended off campus.”

Mr. Duff is ignoring the obvious facts, stated many times.

The student was not unattended--in fact an attendant returned the child.

Page 5 of Proposed Order
“Off Campus”
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The Recreation Center is on the campus, a campus that includes three schools and the
Recreation Center. The Center is 22 yards from the Elementary School front.

Mr. Duff does not explain why easy and, obviously, desirable data from security

cameras were not observed, nor preserved--as per agreement and guaranteed by attorneys for
the District.

Psychiatric E;/aluation
Page 7 of Proposed Order
“Dr. Rosenbloom, (sic) opined in a very general statement that Bauer was capable of
performing the essential functions of his job and could return to work.
How can this be difficult? The Doctor, by law, can only give a general statement. (see
below for law***)
Dr. Rosenbaum-Bloom’s name is only slightly difficult, but Mr. Duff has not naxfled her
- correctly in any document that I can remember. (Duff cannot blame Deborah Thomas, the
Court Reporter, who recorded if the way he mis—said it.) Why does Mr. Duff not have the pro
forma respect of calling Dr. Rosenbaum-Bloom by her correct name?
Dr. Rosenbaum-Bloom is a woman who has mahy honors, an Ivy League. Degree, and
who donated a kidney to her husband. |
Mr. Duff is, apparently, unfamiliar with laws that control psychiatric evaluations. I risk
repetition, but Mr. Duff has not, perhaps, read the léws. If I am wrong why does he not

respond?

***0One should consult: Title One ADA Section 902, Vol 2, Compliance Manual.
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The U.S. Equal Employment Opportunit)} Commission »
, . “The ADA's requirements.... apply to all of the employees of a covered employer,
whether or not they have disabilities.” '

. “Any inquiries or examination, however, must be limited in scope to what is
needed to determine whether the employee is able to work”.

»  “If an employer decides to make that referral, the basis -- why the organization
feels the exam is needed -- must be documented.”

All of these points, and more, were made repeatedly to the administration, and to Childs
and‘ Halligan, since May of 2014. But Childs and Halligan dismissed the observations by
saying that Bauer was acting more like a lawyer than as a PE Teacher. (Why was “acting like a
lawyer” a negative epithet from lawer&?)_

Bauer agreed to meet with Dr. Géy, but could get no response from Walton to that
email. While I was awaiting their response thgy moved forward with my termination. Then,
unbelievably, the District paid Dr. Gay $200 for an appointment that was never made.

Who would approve such a payment? Why would Ms. Walton not respond to Bauer’s

willingness to see Dr. Gay, or his agreeing to see someone else acceptable to all concerned?

(Exhibit 46)

Proposed Order, page 7
“On April 23, Walton's office contacted Bauer to schedule a meeting for April 25 to
discuss the physician’s letter. ” ' ’

Mr. Duff, or someone, has substituted “physician’s letter” for “the Report” .
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“The Report” was thought to deal with Work Status and Reinstatement. This is one time
that Mr. Duff has a right to be confused, so were we. Appellant will include a few quotations to
| identify the contradictions between Walton and Moss.
Adding to the confusion was that Ms. Walton does nof allow witnesses, and wishes for
there to be no Written record. When asked about this she responded.
5 Q Why did this go unresponded to?
6 A Because I was waiting to meet with

7 Mr. Bauer. 1 like to talk to employees in
8 person. Not through E-mails.

References to April 23, 2014, in the Proposed Order.

Comrﬁunication was by telephone though a secretary. Refgrerices were contained in the
Walton letter on April 29. Walton makes no reference to a bhygicianjs letter to be discussed at
the meeting.

There are other confusions. Walton says that Dr. Rosenbaum-Bloom is on vacation 1n
Atlanta. Emory is not a resort--it is a hospital, and D;. Rosenbaum-Bloom had donated a
kidney to her husband.

Ms. Walton refused to say what the meeting was about.

“The topic for the meeting is decided by Ms. Walton, not you.” Moss.

The following will indicate the confusion and contradictions by the

upper administration.
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Bl Moss: “Please note there has been no conversation or direction toward
terminating...the meeting to follow would have been to discuss the report and the
appropriate time to report back to work.”

Bauer: “I can be there at 2:00PM if this is for reinstatement.”
Bauer also indicates that for anything other than reinstatement he would like to have his
attorney present.

Bauer to Walton: “Is this for reinstatement?”
 Walton to Bauer: “No”

Note: At first Ms. Walton refused to answer the question.

B Attorney George McMaster writes several emails on his availability, and contact
information.

Bauer: “I am available anytime after today” (Recovering from conjunctivitis)
Walton: “If you would prefer I will place you on administrative leave without pay and

then we can operate on your schedule and demands

-Bauer: I do not wish to be insubordinate, but I feel that I need my attorney George
McMaster with me.”

Moss: “You may bring whoever you would like.”
Walton: “Iwill not be contacting your attorney.”

If anyone wishes to read all of the email messages from this time period, in chronology,

they will be available. But Walton tended not to communicate.

Since the action against Bauer had moved from Performance to Punishment a lawyer is

now permitted, if the employee requests it. (This information comes from a consulting lawyer

who will supply the citation shortly. Apparentl'y this has to do with Employment Law)

Other contributing factors:
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«  All of the Administrators testified that they were not familiar with The Employment
and Dismissal Act. (Ms. Walton testified both ways)

*  Walton was not aware that she was the lead Investigator and was responsible for “The
Report”. ' ' '

~«  Moss testified that Bauer could see “The Report” in his personnel file, maintained by
Walton.

* The Report does not exist.

* Administrators were also not familiar with ADA requirements that they were
violating in this case. '

Should a case be made for claiming out of control incompetence by the Administration?

Page 8; Proposed Order
“HRS-16, which allows the District to choose the physician that will evaluate an
employee.” ' )

The section of HRS 16 cited by the Administration was for Sick Leave. Bauer was on
Administrative Leave.

“Physician” is singular, not plural.

In any case the Administration is bound by ADA. To wit

The U.S. Equal Employmeht Opportunity Commission

. “The ADA's requirements.... apply to all of the employees of a covered employer,
whether or not they have disabilities.”
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. “Any inquiries or examination, however, must be limited in scope to what is
needed to determine whether the employee is able to work”.

. “If an employer decides to make that referral, the basis--why the organization
feels the exam is needed -- must be documented.” :

* Page 10, Proposed Order

“On June 5, 2014, Dr. Moss recommended to the Board that Bauer be dismissed, subject
to Bauer s right to an evidentiary hearing before the Board if requested,

False

“Out of executive session the board made a motion to approve the superintendent s
.recommendation to terminate the employment of employee A. approved.”
The rights of “Employee A” were not stated in the minutes.

Moss conﬁrmed the non-conditional termination on June 16 “You are current (sic) no
longer an employee...

The June 6, 2014, Moss letter that cited Employee rights was a form
letter, which he nullified on June 16.

The Board ratified the non-conditional termination and illegally published the document
in September 2014.

Page 10, Proposed Order
...noting that in his 32 years of experience, this was his first time an employee refused to
attend a meeting while on administrative leave.”
Care should have been taken to accurately quote what Moss said,
and that Moss then gave evolving and false versions.

¢ Moss claimed that he recommended dismissal after Appellant refused to ineet with
“him. (Page 68, Deposition, and quoted in Hearing)
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* Bauer did not refuse to meet with Moss. He was never asked to meet with Moss.
District failed to find any evidence to support Moss’ claim.

*  Moss testified that he would produce the email invitations. (Page 66, 39-40 of
deposition) He did not.

* Moss changed ‘meeting with him’ to ‘meeting with the administration’. Again no
emails of the invitations from him OR from the Administration.

*  While Moss did not produce email invitations, he falsely testified that he had done
s0. (Pages 543 and 546 of Board Hearing)

« Evans and Duff did not require Moss to show any invitatory evidence.

e Moss again changed his story, through attorneys, from clalmed mv1tat10ns by email,
to claiming that they were by phone calls. ‘

» Telephone records reveal that there were_no calls. (Telephbne records were available
in the notebook for the Board’s deliberation)

Page 10, Proposed Order
“...critical error of choosing not to testify”

Bauer did not testify. That is true---BUT it would
not have mattered. What was “substantially” ** admitted by Evans during
testimony was suddenly not to be considered in deliberations.

- In one cross examination Childs and Halligan objected 226 times. They were never
overruled by Duff, Evans or the Board.

» Essential evidence had been withheld by the District: Grade book, 10,000 emails,
security camera footage, and telephone records.

*  Bizarre Manufactured evidence was knowingly accepted by Duff and Evans.
(December 10, 1013 (sic), and February 4, 2014 pre- dated documents, and false grade
" book)
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+ The strategy, I believe, was to not allow Bauer to get evidence admitted in order to
protect against appeal for a case week on the merits.

* Duff and Evans allowed Attorneys to successfully object to Bauer using Deposition
testimony to impeach witnesses.

» Duff and Evans allowed attorneys to use an improperly introduced and form-flawed
Motion in Limine to block all relevant evidence.

* The Board Order, allegedly written by Duff, never dealt with laws that were cited by
Appellant.

» There was evident bias by the Board, i.e., Board resented being exposed as having
violated Brown v. James, and violating TEDA, on repeated occasions.

* The Board wrote a false set of minutes in February 2015 to replace the minutes of
June 5, 2014, to hide the Brown violation.

«  The Board was angry with Bauer concerning the terms of a possible settlement, that
had been requested by Childs and Halligan.

«  Evans and Duff allowed new allegations to be entered, that were not exposed during
Discovery and that had not been accused, nor charged, but would not allow Appellant time
to prepare a rebuttal. (details are covered below**)

* The above again exposes the necessity of charges before a trial and the value of
Discovery. '

*  Whatever law Bauer cited while witnesses were under oath was not considered to be
admissible by Duff and Evans. '

Mr. Duff attended the deliberations of the “jury”.
We allege that Mr. Duff wrote the error-prone Board Order.

* In deliberations, we allege, that Mr. Duff decided which laws could be considered--by
dismissing law, and case law, as not being cited under oath.

* Indeliberations, we allege, that Mr. Duff decided what evidence could be considered
to be the Record negating rulings by Mr. Evans.

~ Page 553 .
CHAIRMAN EVANS: “...but we will recognize that all these letters are in the booklet
you gave us, so we can take them under advisement when we deliberate.”
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**Re: Substantial evidence not considered during deliberation
Page 568
CHAIRMAN EVANS: And there was a substantial amount of -- evidence put into
the record under cross-examination.
MR. BAUER: Exactly.
MR. RIVERS: Okay.

- CHAIRMAN EVANS: Okay.

MR. BAUER: Thanks.
Page 15, Proposed Order _
“Those reasons were based upon Bauer s negligence in the supervision of students...”

Mr. Duff simply refuses to believe testimony, given repeatedly under oath, that the

allegation_involved one student----and only one student.

Moss, Board Hearing, page 528

“No what I said was ‘Your leave began -- your administrative leave began on February
Sth for leaving a special needs student off campus.” (“Student” is singular)

Walton, Deposition page 42, Exhibit 49
Q “One incident?”

A “The incident that he was placed on administrative leave for was negligence to_one
student in his class.”
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Perhaps Mr. Duff realizes that one event with one student does not meet the “pattern of

neglect” required by 59-25-430

Page 14, Proposed Order

Decision

“Evident unfitness for teaching may be manifested by conduct such as, but not limited to,
the following: persistent neglect of duty, willful violation of rules and regulations of the district
board of trustees, drunkenness, conviction of a violation of the law of this State or the United
States, ‘gross immorality, dishonesty, illegal use, sale, or possession of drugs or narcotics.”

Mr. Duff uses “not limited to” as an 6pen loophole. What was that conduct that was

commensurate with drunkenness, conviction of a violation of the law of this State or the
United States, gross immorality, dishonesty, illegal use, sale, or possession of drugs or

narcotics? None was ever named.

Page 15, Proposed Order _
“...to be in his gym class, was actually seen wandering alone and unsupervised outside
the gym building.”

No, the child was in an assigned place, and the Investigator concluded that ‘nothing was
amiss’.

If the investigator found nothing wrong what is the rationale for Duff ’s. claim?

This incident was not accused nor charged in the only document that was proffered as
anything resembling charges--the May 29, 2014, email from Moss. (;‘Bases” for
Recommendation) |

This is the event where an inexperienced Assistant Principal had no

72



idea how to proceed, but found nothing wrong.

February 16, 2015, Brockway Deposition.
Q So maybe five minutes altogether to
21 assess that that's the student that she was
" 22 referring to and that that student wasn't hiding
23 or missing? '
24 A Give or take a few minutes, yes.

Needless repetition of accusations by Duff creates needless

repetition in rebuttal.

Proposed Order (same event) ,
“...impossible for Bauer to monitor and supervise students both inside and outside the

2

False.

I was standing in the doorway to monitor students, by prior arrangement with the office.

(Phone calls verified by McAden in her Deposition)

McAden Deposition, page 122-123 (same event)

Q Okay. Do you have any phone records

0123 '

MARTEL - MCADEN (DIRECT EXAMINATION)

where Mr. Bauer would have been calling

Ms. Jurgenson and asked to have the doors open?
A 1--1don't have phone records, but

I'm -- I'm aware that -- that he called

WD AW N
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The same Assistant principal did not understand what a Rest Wall was, and then took
me away from my class (admitted in her deposition) --leaving them unsupervised. She then
verbally abused my student. The crying student was a second grader, not fluent in English, who
did not understand why he was told that following my class procedures was wrong.

The Assistant Principal admits that I defended the student. She thought that ﬁly_
defending the student and that my trying to explain the Rest Wall to her was being
uncooperative.

Page 3, Quoted from Brockway Document
“Mr. Bauer interrupted the conversation saying the child did nothing wrong and that 1
(Brockway) did not understand how things worked. in his class.”
Her statement is correct. Her interpretation is wrong. Defending an innocent
child who is being abused by an assistént principal is the right thing to do. Unfortunately, it

has cost me dearly.

The child was at an assigned place--the Rest Wall. I was standing in the child’s line of
sight, in the doorway by prearranged permission from .the office.

Sécurity cameras would have confirmed that, but that data was withheld.

Page 16, Proposed Order
“...indicating that he would only come to the meeting if it were being held to reinstate

2

him..

False. Bauer never “indicated” that.
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Duff omits that Bauer wished to bring a witness to the meeting--preferably his attorney,

George McMaster. Ms. Walton denied his request, after Moss has approved the request.

Bauer to Walton: “Is this for reinstatement?”
- Walton to Bauer: “No”

Note: At first Ms. Walton refused to answer the questibn.

B Attorney George McMaster writes several emails on his availability, and contact
information. :

Bauer: “I am available anytime after today” (Recovering from conjunctivitis)
Walton: “If you would prefer I will place you on administrative leave without pay and
then we can operate on your schedule and demands.”

Bauer: I do not wish to be insubordinate, but I feel that I need my attorney George
McMaster with me.” . '

Moss: “You may bring whoever you would like.”
Walton: “Iwill not be contacting your attorney.”

Page 16, Proposed Order
Duff: “The only claims of due process violations properly before this Court are those
ruled upon by the Board in its May 19 Order.”

Mr. Duff ignores the Board Hearing Transcript which, by law, is the only document

listed for consideration at the COURT OF COMMON PLEAS. TEDA 480
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Mr. Duff wrote and/or approved the Order, an order which was quite dishonest. The
Board and the administration routinely violated both TEDA and Case Law. Unethically

_blocking the truth does not make it untrue.

Page 17, Proposed Order

“Here, Bauer willfully disobeyed orders from his superiors and in so doing, violated the
District s rules requiring that employees act professionally.”

Not true.

Mr. Bauer agreed to do everything asked of him and only asked clarification regarding

the request for a second psychiatric opinion to comport with ADA, and the right to have a

lawyer accompany him to a meeting.

There are eight (8) more pages to the proposed Order, but I will end this Detailed

Document which I believe has already compelled a more nearly accurate and thoughtful Order.
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STATE OF SOUTH CAROLINA IN THE COURT
COUNTY OF BEAUFORT OF COMMON PLEAS

JOHN ALDEN BAUER il
C.A.NO.: 2015-CP-07-1343
Appellant ' '

APPELLANT’S PRE-TRIAL
V. BRIEF

BEAUFORT COUNTY
SCHOOL DISTRICT

Respondent

Appellant John Alden Bauer Il (“Bauer”) pro se, as of October 13,
2015, prepared and submits this Pre-Trial Brief, October 26, 2015, as
_ ' follows:

STATEMENT OF THE FACTS

John Alden Bauer lll, a seventeen-year veteran educator (National -
Board Certified 2003, cum laude Master of Arts in Teaching Degree)
began his employment as a Physical Education Teacher at Hilton Head

Istand International Baccalaureate Elementary School on February 5,
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2002. Twelve years later, on .Februar,y 5, 2014, he was placed on paid
administrative leave. Superintendent Jeffrey C. _Mdss (“Moss”)
recommended Bauer’s termination under S.C. Code Ann. §59-25-430 for
reasons that he called “bases” in an email (no Ietter) dated May 29, 2014.
(The emailed “bases’ were non-itemized, and in prose form, Exhibit 11,
page 2)
| On June 5, 2014, the Board of Education approvéd “..the

superintendent’s recommendation to terminate the employment... ”-of
| Bauer. There had been no hearing (Exhibit 5). Moss’ June 6, 2014, letter
called it a “conditional recommendatfon for suspension”, in contradiction
to the termination wording in the minutes of the meeting. On June 16,
2014, Mdss clarified the wording by emailing Bauer “You are current (sic)
no longer an emplbyee. .. (Exhibit 6) |

'I.'he,request by Bauer for a hearing was dated June 21, 2014, and
was sent with an FOIA Requést for work emailé, to be used in his
defensé. The hearing was not sc;heduled-. On July 3, 2014, Moss emailed
Bauer that Bauer’s former attorney had requested a hearing delay
(Exhibit 3). There was no evidence for that claim. The attorney, George

McMaster, answered verbally and later in an email, that he had not asked
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for the delay and, in fact, “‘was no longer practicing law” That is evidence
from the principally cited person. (Exhibit 4).

“.take everything on evidence. There’s no better rule.” (Dickens)

Bauer submitted a Motion/Petition to thé Board, on July 7, that since
no hearing had been scheduled within fhe 'Iegal time frame that he should
be reinstated (Exﬁibits 12, 15). There was no response.

The FOIA Request (Exhibit 1'3) was ignored. Jennifer Staton
(“Staton”), Risk Management Coordinator in Human Resources, who is
responsible for FOIA Requests, testified in a deposition on March 26,'
2015, that the FOIA Request was ‘properly drawn, bUt was never
forwarded to her by Moss, nor by Alice Walton (“Walton”), the Human
.Resc')ur'ces Officer. (Citations will be in the Arguments)

Bauer applied for unemployment benefits in August of 2014,
and was denied on August 12, 2014, due to the wording of the termination
supplied from Human Resources to the South Carolina Employrhent and
Work Force offices (Exhibit 14).

The Board ratified the termination and illegally published the report

on September 2, 2014. (Exhibit 7). The published ratification remained on
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the BCSD website for 5%2 months. No hearing had been held, nor
* scheduled. Walton admitted that publishing the ratification was a violation
of law (Exhibits 18 and 19)

Moss unilaterally non-renewéd (terminated) Bauer’s new contingenf
contract without a Board hearing and without telling Bauér, some tim.e
after April 2, 2014. (Exhibits 1 and 18) Walton festified that Moss had the
authority to terminate a contract, and she twice swore that she would
supply the state law and pblicies that gave Moss that ability. She did not
supplyvthe information. (Exhibits 34 énd 35)

On October 21, 2014, Bauér again petitioned the Board to schedule
a hearing and requested a de novo 15 day calendar timé frame
compatible with the guideline in §59-25-470 (Exhibit 15). There was no
- response. |

The “hearing’ waé held April 30 - May 2, 2015, 312 déys after the
hearing request.

Bauér and his formef attorney, Lauren Martél who was éttending the
hearing, were appalled at the lack of decorum and/or organized
procedure. Ms. Martel rose, as an officer of the court, to complain about

the lack of due process. She was told to sit down and be quiet. (Exhibit
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58) Inappropriate side comments by the Board indicated that the June 5,
2014, meonditional termination was not about to be challenged. (Exhibit
5) One member of the Board made a derisive comment loud enough for
all to hear “He does not know what he is up against”. All of that as the
hearing had hardly begun.

Security cameras can confirm, in general, the above.

Opposing counsel and the Board made extensive statements about
the fact that Bauer did not testify. This is an important point.and an entire
seption will be devoted to that subject—after thé formal Arguments. (Page
- 59) |

The Board Order, without review by Bauer, was sent by email, in an
attachment, to Bauer on May 20, 2015. Bauer filed an appeal nine days |

later on May 29, 2015. All interested parties were served.

81



STANDARD OF REVIEW

The review of the school board decision terminating a teacher’s
contract will involve issues of due process and whether the decision was
based on “substantial evidence”.

Due procesé requires “due notice and an opportunity to be heard”
South Carolina Constitution, Article 1, Section 22. Also the South Carolina
Supreme Court requires “(1) Adequate Notice; 2) adoquate opportunity
for a hearing; (3) the right to introduce evidence; and (4) the right to
confront and cross-examine witnesses.” Moore v. Moore, 376. S.C. 467,
657 S.E.2d 743 (2008).

A long delay (in this case of 293 days) does not meet that standard
of “adequate opportunity’. (Middleton v. Qharleéton County.)

“To delay justice, is injustice”. (William Penn, 1693)

“When the Board voted unanimously on April 24th to terminate
Brown'’s contract, it clearly affirmed the notice of dismissal and this
constituted a final decision.” 4674 Brown v. James, THE STATE OF

SOUTH CAROLINA, in The Court of Appeals. July 2010.
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“Additionally, in Idaho Watersheds Project v. Hahn, 307 F.3d 815,

825-28 (9th Cir. 2002), the Ninth Circuit held that under certain
circumstances, an agency's initial decision can be considered final for |
exhaustion purposes. Specifically, when an agency has completed the
process for reaching an initial decision that has immediate legal effects on
the petitioner, the initial decision will be considered a final decision, even
though the initial decision-maker may reconsider its decision or the initial
- decision is subject to réview Within the agéncy. " 4674 Brown v. James,
THE STATE OF SOUTH CAROLINA, in The Court of Appéals. July 2010.
A school board decision ter'minating a teacher’s employment
requires a decision that is based on substantial evidence. Felder v.
Charleston County School Dist., 327 SC 21, 25 (1997). “‘Substantial
Evidence is evidence thét allows reasonable minds to reach the same
conclusion as the board.” Laws v. Richland County School Dfst. No. 1, |
270 SC 492 (1978). The Administrative Practicés Act éllows for court
reVersaI of an agency decision “made upon unlawful procedure” or in
excess of "statl)tory authority”. Adamson v. Richland County School Diét.

No. 1, 332 SC 121 128 (1998)
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Violations and Errors
by the Board of Education of the
Beaufort County School District

in the matter of John Alden Bauer llI.

It was acknowledgéd by the Board that the Board considered the fact that
Bauer did not testify to be important.
« ltis on the record that evidence against the District was not admitted by

Duff/Evans at the hearing. (Exhibit 24)

«  David Duff, Advice Attorney to the Board, (“Duff”) indicated prior to the
hearing that evidence impeaching a Moss affirmation would not be admitted at

the hearing. (Exhibit 8)

The Board allowed attorneys for the District to imply inaccuracies as fact.

(Exhibit 16)

+  The Board allowed Moss to contradict his own testimony and to give

perjurious testimony that may have influenced the Board’s decision. (Exhibit 17)
. The Board voted on June 5, 2014, to terminate Bauer, without a hearing,
from his PE Position at Hilton Head Island Elerhentary School. (Exhibits 5 and 2)

(TEDA Section 59-25-460; Case Law: Brown v. James; Duff Article, Exhibit 2)
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. The June 6, 2014, Moss letter states the board action as ‘t should have
been’not the way that it was, and Moss clarified that contradiction on June 16,

informing Bauer that he was no longer employed. (Exhibit 6)

. Board Chairman William Evans (“Evans”) repeatedly ruled using the words
“conditionally terminated”. The June 5, 2014, minutes that were posted in June

2014, through February 2015, did not use the word “conditionafl’. (Exhibit 5)

The Board ratified the termination of Bauer in August of 2014, and allowed
the fatifying document to be published on September 2, 2014, (Exhibit 7) Walton

admiitted that it was a violation of law. (Exhibits 18 and 19)

- The Board allowed Walton to give obvious false testimony. It is clearly
evident from transcript pages 375 - 378 (EXhibit 20). “capable of performing the
essentials of your position” vs. not “talking abOut a job description”. More below

(Exhibits 45, 63)

. The Board action was based on a retaliatory recommendation by the

administration, as explained by the administrators and by Vernie Williams in his

closing statement. (Exhibit 21) (Title VIl of the Civil Rights Act, the Americans
with Disabilities Act, the Equal Pay Act, and the Eair Labor Standards Act)
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. The Board failed to schedule a hearing within 15 days of Bauer’s appeal. It

delayed 293 days. (TEDA Section 59-25-470)

. The Bbard failed to consider, and to Vote, on Bauer’s Motion and Petition of

July 7, 2014. (Exhibits 12 and 15)

- The Bbard failed to consider, and to vote, on Bauer’s Motion to Schedule a

Hearing, dated October 21, 2014. (Exhibit 15) -

In February 2015, the Board substituted, on its website, false minutes for

the June 5, 2014, mihutes, an admission of error.

. No official ‘causes’ or charges were ever issued by anyone. There is only an
email from Moss stating “bases” for his recommendation. (May 29— Exhibit 1)
(TEDA Section 29-25-460) These ‘bases’ afrived before Walton wrote that
Bauer would be charged after June 2. (Exhibit 22) Bauer was never

charged.

- - The Board did not know the ‘bases’, ‘céuses’, or ‘charges’, and Duff replied
that the charges would become known as the hearing progressed. It turned out
that the four (4) bases had been reduced to two (2) chérges The two (2) charges

were never sent. (Exhibits 23 and 41)
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 The Board allowed consideration of the Motion in Limine although that motion
was not broperly introduced, nor served (at least not in the spirit SC Rule 6(d) which
- should be observed) (Exhibit 64) Receiving. a motion 23 hours before a hearing
does not allow ﬁme for reaction or preparation. In addition they got the name of the

board wrong and the name of the appellant wrong.

The Board éllowed de bene esse testimony by a key witness in spite of
objections by Bauer (transcript pages 267-269). Williams mis-represented the de
bene esse as being “exactly the same” as the hearing except for the camera.
Bauer learned that there womd be no judicial officer and Bauer believed that
testimony without a judicial officer would lend itself to chaos. Mr. Williams
obj.eCted during the cross examination 2.25 times and caused chaos. This hearing -
couid have been scheduled at a time when the witness was available, between
July 6, 2014, and April 30, 2015. (The travel plans of the witness were known in-

November of 2014)
The Board voted to terminate Bauer, effective May 2, 2015. Since

the procéduré was delayed by the administration Bauer’s pay should not

have stopped before the effective termination date. (TEDA 59-25-430)
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Additional Considerations regarding David Duff,
Advice Attorney to the Board.

Bauer repeatedly tried to explain how he was damaged by the district not

meeting the Diséovery Dead[ine. Duff interrupted Bauer six times in a row,
allowing Bauer a 2.3 word average, and declared: “It wasn't withheld....you
say you‘ received it a few days late.” Partial delivery of emails was eight (8)
days late. (Exhibit 24)

Fact: All tﬁe evidence, especially emails, was wfthheld 429 days (1.17
years) and delayed 279 days after the FOIA Bequest. At least 79% of the eméil
evidence has never been sent. (Those are figures from the administration and
Vernie Williams, i.e. 6,000-12,000 emails promised; 1,081 deiivered; Exhibits
25, 26)

Duff and Evans would not allow guestions going to credibility of the
witness and challenged the relevance of Bauer’s questions to specific
‘ ‘bases" (“charges”).

(Transcript pages 236, 256-259 among othérs)
“... Rule 611(b)... A witness may be cross-examined on any métter
relevant to any issue in the case, including credibility.” (also Rule 609 goes to

honesty)
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Duff announced (ruled?), immediately before deliberation and then |
repeated after being queried, that Bauer’s Opening Statement citations (of law)
could not be considered by the Board since they were “not in the form of sworn
testimony” and that it was “not Iegally competent evidence”, [Citations of Law
need not be under oath, attorneys do it routinely] (Exhibit 27)

Duff advised Bauer, ex parte, during the Walton de bene esse deposition
to cancel the rémaining portion of the cross examination.

Duff initiated a conversation, ex parte, with Bauer’s father in a parking lot

in which they discussed the case. (July 15, 2015)

Errors in the Order
by the Beaufort County Board of Education

in the matter of John Alden Bauer Il
Paragraph 2
“‘Steadfastly refused to take the stand”. (Accusation against Bauer)
Bauer wished to take the stand but the Board voted not to allow him
time to prepare. (Exhibit 26) This is explained on page 59 of this .

document.

Paragraph 3
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RE: Delay of hearing. The ‘Board’ wrote that Bauer did not offer
evidentiary support that his attorney did not ask for a delay. Bauer offered
evidence from George McMaster, but Duff indicated before the hearing
that the McMa.ster message would not be admitted. (Exhibits 4, 8)

.Th'e Board order refers to a “basis’ being “negligence in supervising
students. ” Plural. (Page 2, paragraph 3, also other pagés including 10
and 11) The ‘basis’ (Exhibit 11) mentioned student (singular).‘ Since it was
a singular event the basis violates TEDA 59-25-430. (“Pattern of Neglect’)

Walton testified that it was one student and one incident. (Exhibit 49)

The student is referred to as “a section 504 disabled
student.” (pages 2 and 6) The student was Gifted and Talented, and had
no physical

dis‘ability.
The Board order states “the board cannot, and should not, be the
party issuing the specifications of causes for dismissal.” TEDA

59-25-460 statevs, “No teacher shall be dismissed unless written notice
specifying the cause of dismissal is first given the teacher by the District

Board...” The
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author has confused the ‘bases’ for recommending dismiésal with
‘causes’ for dismissal.

The Board Order repeatedly indicates that they took into
cdnsideration that Bauer did not testify. Bauer wished to testify but rulings
of the board made it unwise. A detailed disqussion of this issue begins on
page 59.

The Order falsely referé (page 5) to “unnumbered documents from
Mr. Bauer’s exhibit notebooks.” All documents in Bauér’s notebooks vwere
numbered.

The order states that Bauer did not atte‘nd a meeting with Walton
“for various reasons, including the fact that he (Bauer) was attempting to
make arrangements for his lawyer to participate in any meetings.” Walton
refused to allow any witness at any meeting, or any written record of any
discussion. (Walton Depositioh, Exhibit 30)

The Orde'r states “became apparent...Mr. Bauér was not going to
comply with directives...” To the contrary, Moss testified that he reached
the decision to recommend dismissal when Bauer ‘“refused to meet with
me as suberintendent”.' (Moss Depositioh, Exhibit 31) Moss testified that

he would provide emails to support this accusation. He did not, and he
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could not, but testified at the hearing that hé had prdvided “everything
asked of him”, a false statemént. (Board transcript, Exhibit 32)

| “The Board accepted the Superintendent’s recommendation on a
conditional basis.” (Order page 10) The false word is “conditional’.

The ﬁ\inutes of June 5, 2014, (Exhibit 5) terminated Bauer without
“condition” and without a hearing. In February 2015,,the Board substituted
a new set of minutes for June 5, 2014—an admission of error.

Walton testified that “ termination” and “conditional termination” are
not the same thing. This distinction was not considered. (Exhibit 18)
| The Decision in the Order repeats the error of ‘students-plural’ vs.
‘student-singular’. (Exhibits 11 ahd 49) |

The carelessness in the details, even minor details, of the Order
including inaccurate approbation of ‘academic credentials, makes the
order |

implausible.

INTRODUCTION TO THE ARGUMENTS

Valued Teacher, Administrative Praise, Parent Testimonials

The administrative staff at Hilton Head Elementary and Walton

92



testified during depositions that Bauer was “An excellent teacher,
good coach, excellent mentor”, “friendly”, “couﬂeous", ‘quick to
volunteer”, and “liked by the students”. They also testified that they were
willing to work with him again. (Depositions: Clendaniel, page 31; Brockway,
page 13; McAden, page 33, page 54, page 134; Walton, page 51) Exemplar exhibit

33.

- At the Board Hearing Assistant Principal Donald O Clendaniel
(“Clendaniel’) said, “We/l he was a good teacher. He seemed to love what
he did. Love the children.” (Exhibit 33)

Bauer was involyed in “Studenf Intervention” tutoring. These were
‘at risk’, low scoring stUdents in math, and Bauer got excellent results. He
received an‘ email December 10, 2013, from Maureen Kecmer, the
Numeracy Coac}h, that began “These are fabulous scores.” (Exhibit 62)

There were numerous and lengthy testimonials from parents and
colleagues addressed to the Board (File 148), but not delivered to the
Board. There are also copious notes and memos of praise for Bauer from
the administration throughout his 12 years at the school, including during

the week that he was put on leave.
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Shirley Fawley (“Fawley”) of Childs and Halligan, attorney for Moss,
wrote to Attorney George McMaster, who for a time was advising and
assisting Bauer, that Vernie (Williams) and | will confer with you ...... a
possible ‘altérnate resolution’ to the situation. Bauer had been pro se
since May 22, but nevertheless hoped that the offer to discuss an
. ‘alterriate resolution’ would be honored. .Eight months later, in February -

2015, Bauer was invited to propose a settlement in writing. He complied.

- - There was no response, other than a dismissive and disrespectful verbal

quip.

ARGUMENTS

Due Process

Compound Violations (a listing)

Moss falsely applied HRS-16 “Sick Leave”to apply to Administrative
leave, Human Resources illegally published a report ratifying the
termination, Human Resources reported erroneous information to the SC
Empibyment Office that cauéed Bauer to lose benefits, the Board gave no
response to Bauer’s motions and petitions, adminisiration’s féilure to

forward the FOIA request for proper handling, failure to respond to FOIA
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request, delayed providing emails for 422 days, and thén only providéd
between 10% and 21% of the emails (their figures), no notice of charges
was ever issued, improperly drawn “bases” (presumed charges) from
Moss, “bases” from Moss sent by email only, and then changed from four
(4) bases to two “charges” not discovered until the third day of the
hearing, no investigation report, no preservation of technological evidence
in spite of affirmation from Fawley that it was being preserved, did not
respond to an improvement plan, administration’s failure to produce
evidence under the rules of E-Discovery, also was 8 days late providing
(partial) discovery,\ unequal treatment by the administration, (the
-classroom teacher who did not account for her missing student was not
disciplined), retaliation by the administration, and the Board in its Order
considered it to be important that Bauer did not testify, terminatiori without
a hearing, Moss altered policy for non-renewal, Moss falsified an alleged
request for delay from MéMaster.

The cost of inabpropriate and unnecessary review of emails by
attorneys for the District, hiring and payrhent to attorneys for the school
district, use of district emponées for this case with public money, however

managed, including trusts, etc., and the methods of remittance should be
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published. The retainer was reported, by the Island Packet, as being
nearly $500,000. Additional money spent in this case— estimated to be

in excess of $1 M, (based on district data) should be public record.

Termination Without a Hearing

“SC CODE: SECTION 59-25-430. Dismissal of teachers; grounds;

opportunity for hearing; suspension pending resolution of charges.

‘Any teacher may be dismissed at any time who shall fail, or who
may be incompetent, to give instruction in accordance with the directions
of the ‘superinténdent, or who shall otherwise ménifest an evident

unfitness for teaching; provided, however, that notice and an opportunity

shall be afforded for a hearing prior to any dismissal.”

“SC CODE: SECTION 59-25-460. Notice of dismissal; conduct of
hearing.

No teacher shall be dismissed L)nless written notice specifying the
cause of dismissal is first given the teacher by the District Board of

Trustees and an opportunity for a hearing has been afforded the teacher.”
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Board Meeting Minutes, June 5, 2014
Source: http://www.beaufort k12.sc.us/pages/BCSD/Links/School_Board/

Board_Meetings/1108173481404768018/2014_Board_of_Education_Meeting

“The Board then went into executive session to discuss a personnel
matter. Out of executive session, the board made a motion to approve the
superintendent’s recommendation to terminate the employment of
Employee A. ApprOved.

The meeting was adjourned at 6:15 p.m.”

* Employee A was identified by Walton as Bauer
The following are from Brown v. James.
“When the Board voted unanimously on April 24th to terminate
Brown’s contract, it clearly affirméd the notice of dismissal and this
constituted a final decision.” 4674 Brown v. James, THE STATE OF

SOUTH CAROLINA, in The Court of Appeals. July 2010.
and

“Specifically, when an agency has completed the process for
reaching an initial decision that has immediate legal effects on the
petitioner, the initial decision will be considered a final decision, even
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though the initial decision-maker may reconsider its decision or the initial

decision is subject to review within the agency.” 4674 Brown v. James

The words ‘Immediate termination’ are used in the letter from
Fawley, September 19, 2014, “...the superintendent...when he
recommended your immediate termination from employment to the Board

of Education.” (No thought of “conditional”)

In Moss’ letter June 6, 2014, he used the word ‘conditional but on.
June 16, he emailed: “You are current (sic) no longer an employee of the

Beaufort County School District.” (Exhibit 6)

The Board substituted in February 2015, minutes for June 5, 2014.
Removing minutes and substituting fictional minutes eight (8) months

after the event is an admission of error.

Non-Renewal of Contract Without a Hearihg

Moss offered a contingent contract to Bauer on April 2, 2014, which
Bauer signed. The final sentence of Moss’s letter was: “However, please

- understand this contract will be rescinded should the District determine
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the termination of your employment is warranted and make that

recommendation to the Board.” (Exhibit 1)

Moss did not inform Bauer, as required by law, that he had the right

to appeal within 15 days. (Exhibit 2).

Moss has assumed the power to non-renew a contract prior to a
hearing, which is specifically forbidden in law. (Exhibit 2; Brown—see

below)

“Further, when the Board voted to accept James' recommendation
for the fno-fenewal of Brown's teaching contract prior to conduéting a
héaring, its decision had an immediate effect on Brown's legal rights.[12]
Sections 59-25-460 and 59-25-470 of the South Carolina Code (2004)

make it expressly clear that before the Board makes a final decision

regarding the acceptance or rejection of a recommendation for non-
renewal of a teacher's contract, the teacher must be afforded the

opportunity to be heard. The observance of the procedural requirements
of the Employment and Dismissal Act is mandatory and not a matter of
discretion.” 4674 Brown v. James, THE STATE OF SOUTH CAROLINA,

~ in The Court of Appeals. July 2010.
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From the website of Duff, White and Turner:

“As a result of the Court’s decision in Brown, it is clear that school
boards may no longer make initial decisions to accept or reject a
superintendent’s non-renewal recommendation prior to an evidentiary

hearing.” (Exhibit 2)

Note: David Duff, of Duff, White and Turner, was counsel for James,
in Brown v. James, and was Advice Attorney to the Board during Bauer’s

hearing.

Ratification of Termination—Illlegally Published

The Board ratified Bauer’s termination, without a hearing, and
published the Ratification document on the BCSD Human Resources

website on September 2, 2014, and it remained on the site until February

2015. (Exhibit 7) Walton admitted that publishing the Ratification was

illegal. (Exhibits 18 and 19)

Delay of Hearing

TEDA SECTION 59-25-470.
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“The hearing shall be held by the board not less than ten

" nor more than fifteen days after the request is served, and a

notice of the time and place of the hearing shall be given the

teacher not less than five days prior to the date of the hearing.”

- Bauer requested a hearing on June‘21, 2014. The latest the hearing
could .be started was July 6, 2014.
Letter from Fawley and Vernie Williams (“Wil.liams”) of Childs and
Halligan, attorneys to Moss, July 22, 2014, page 3:
“Please note that under the Act, only the teacher may waive the

statutory deadline.”

On June 26, 2014, Fawley and Williams wrote to George McMaster

“_..thank you for agreeing to waive the statutory deadline...”
McMaster said that there was no agreement to delay the hearing

and in fact McMaster was no longer assisting Bauer, who was pro se, and

‘McMaster was no longer practicing law. (Exhibit 4)
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McMaster, April 21, 2015 at 5:12 PM: “/ assisted John Alden Bauer,
I, who was acting pro se with respect to certain matters regarding his
employment at Hilton. Head Elementary.” (Exhibit 4)

On May 20, 2014, Bauer’s father, Dr. John Bauer (“Dr. Bauer”) wrote
to McMaster, “Feel free to bail from Alden’s case—-BUT—-/ ask you to do
two things before you exit.” Dr. Bauer then asked McMaster to write a
letter to preserve technological evidence, which he did. The last sentence
from Dr. Bauer is, “I guess pro se is not recommended—but maybe we

.can pull it off.”

Bauer and his father were concerned about the Board’s reaction to
being required to hold a hearing on the July 4 weekend and exchanged
the foIIowing email messages on June 28, 2014: (File 131)

Bauer, 7:45 AM: “l could be wrong and | know we talked abeut this
before but | believe the hearing has to start either Friday July 4 Saturday

July & or Saturday July 6 based on when they give us notice.”
Dr. Bauer: “...they don’t want to be here on a holiday. If we object

we lose points for cooperation. If they ask, we nicely say that we prefer

not to delay, but whatever Mr. Evans wants.”
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McMaster email April 21, 2015. “/ am informed that Mr. Bauef and
his father Dr. Bauer exchang‘ed emails .outlining their willingness to extend
the deadline, as to avoid a conf/ict with July 4th, but by no more than 7
days.”

(Exhibit 4)

Complaihant’s Motion in Limine submitted thé day before the

hearing, objected to admitting the emails between the Bauers. (They also

objected toiany case law from outside of South Carolina) Exhibit 64.

All objections by complainant’s attorneys were sustained.

The Board did not ésk, or suggest that Bauer waive the deadline of
the hearing, nor did anyone else. The District imposed the delay

unilaterally.

Qn July 3, 2014,' Bauer emailed Moss ‘_‘Sihce no hearing was
scheduled may | assume that | will be going back to work? | pledge to
fully cooperate with the administration at HHIE, and do my best for the
children.” |

iVIoss answered, “You are not correct. Your attorney has requested
an extension from the deadline established.” (Exhibit 3)

Moss offered no evidence of such a réq_uést and has never

explained the false assertion.
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McMaster, on April 21, 2015, wrote, “...Dr. Jeffrey Moss in an email
on July 3, claimed that | had asked for a de)ay to the hearing. | did not
make any reqdest of any nature regarding a delay and, in fact was no
longer practicing law.” (Exhibit 4)

Also on July 3, 2014, Bauer émailed Moss, “‘We are not requesting
an extension, nor have we ever asked for one. We expéct to follow the
wording and requirements of 59-25-470.”

There was still time (July 3) to have the hearing.within the
.designated legal time frame, and the attorneys for the district had had 5

months to prepare.

There are many more such communications but' the important issue
was that it should have been clear that Bauer wished to have the hearing
soon in order to be able fo return to work in August fdr the start of school
at Hiltbn Head Elementary, or to have an opportunity to try to find
emplbyment in time to start the term at another school. The hearing was

held 292 days later.

The Board Order states:
“There was further indication that the statutory deadline for waiving

the hearing was waived by an attorney, who indicated in writing to
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counsel for the complainaht that he represented Mr. Bauer. Mr Bauer did
not pursue this objection at the hearing, at least not with evidentiary
support and for the reasons mentioned above the record is devoid of any

evidence supporting Mr. Bauer’s contention.”

McMaster had written: ‘1 did not make any request of any nature
regarding a de/ay and, in fact was no longer practicing law.” The email
from the attorney that was referred to in the order, G‘eorge McMaster, was
- not allowed into evidence. Duff had indicated thet it w'oulld not be admitted

into evidence in a emai April 22, 2015. (Exhibit 8)
The Complainant’s “Motion in Limine" (Exhibit 8), inappropriate to
the spirit of [SC Rule 6(d)] was offered one day before the hearing, and
indicated that they weuld object to such a letter, and Duff wrote on April
22,2015, that McMaster’s errfail was not in “evidentia.ry form”. “George,
all this may be nice, ‘but' it is not in an evidentiary form that is likely to be
admitted.” (Exhibit 8) Such exactitude in negativism requires that | again

observe that they got the name of the board wrong and the name of the

appellant wrong.

Again, all objections by complainant’s attorneys were sustained.
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In the Court of Common Pleas, Case No. 2013-CP-10-7094 Shana
Washington-Middleton v. Charleston County School District the decision

includes the following page which addresses the issue of delay.
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The District has argued that the lateness of the hearing was “harmless.” This argument
ignores the reality of Ms. Washington-Middleton’s status as a teacher in limbb, awaiting exercise
of her statutory right to be heard prior t.o termination. To suggest tﬁat Ms. Washington-Middleton
was required to seek and accept other employrﬁent due to the Board’s delay would lead to the
absurd result of rewarding districts for violating ‘statutory rigﬁts. Additionally; this argument
ignores the mandatory nature of TEDA acknowledged'by the Supreme Court in Johnson v.
Spartanburg Co. School Dist. No. 7, 314 S.C. 340, 444 S:E.2d 501 (1994) and the Court of

Appeals in Brown. The Board’s failure to meet the statutory requirements renders its decision

. per se invalid. Ygung v. Charleston County_School District, 397 S.C. 303, 725 S.E.2d 107
(2012) (statutory violations alone support reversal of a teacher termination)

It is a well-established legal principle that where the terms of a statute are clear, courts

’

must apply those terms according to their literal meaning without resort to subtle or forced

construction to limit or expand the statute’s operation. Moody v. Dairyland Ins. Co., 354 S.C. 28,

30-31, 579 S.E.2d 527, 529 (Ct. App. 2003) The plaix; language of Section 470 states that “[t]he
hearing [of a teacher appeal] shall be held by the board not less than ten not more than fifteen
days after the request is served.” (Emphasis aaded). Regardless of the wisdom or folly of this
mandate, the Court is barred from imposing another meaning to this provision. Hodges v.
Rainey, 341 S.C. 79, 85, 454 S.E.2d 578, 582 (2000) The Court’s' conclusion conforms to
controlling law affirming the mandatory nature of the requirements.of TEDA. For example, in
2010, the Court of Appeals held that the language of TEDA is unambiguous and “the observance
of the procedural requirements of the Employment and Dismissal Act is mandatory and not a

~ matter of discretion.” Brown v. James, 389 S.C. 14, 697 S.E.2d 604, 611 (Ct. App. 2010)

(Emphasis added) Because there is controlling precedent affirming the mandatory nature of
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The court ordered the reinstatement of Washington-Middleton.

Emails and FOIA Réqu_es_t
Under Rule 34a of the Federal Rules of Civil Procedure;
‘A party may serve on any other party a request within the scope of
Rule 26(b): (1) to produce and permit the requesting party or its
‘representative to inspect, copy, test, or sample the following items in the
responding party’s possession, custody, or control:
(A) any designated documents or electronically stored information...

stored in any medium...”

| (i) A party must produce documents as they are kept in the usual

course of business...”

| After-Bauer was placed on Paid Administfative Leave he asked
repeatedly for his work emails. During the Spring of 2014, Bauer asked
14 times for access to his emai|$. Thirteen times there was no response
and once theré was a one word negative reply (“denied’). On September

19, 2014, Fawley wrote:
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“. .Athe Superintendent has already informed you that any access you
had to Beaufort County School District (“District’) te:chnology ended when
he recommended your immediate termination frofn employment to the
Board of Education.”

There are two problems with Fawley’s statement. 1) It does not

explain denial of his emails from February 5, 2014, to June 5, 2014,
“and 2) The Superintendent never told Bauer that his access to District
technology had ended, contrary to the claim in the letter.

Bauer noted that between February 5, 2014, and June 18, 2014, the
-administration had not responded to his request for his work emails which
he needed for the preparation of his defense. On June 18, 2014, Bauer
- ~sent a Freedom of Information Act Request to Moss and Evans to receive
the emails. (Exhibit 13) There was no response (a misdemeanor; see
below). |

FOIA, as amended by Public Law No. 104-231,110 STAT 3048,
updated August 13, 2014 (File 301) states:

“(3) (B) In making any record available to a person under this
paragraph, ah agency shall provide the record in any form or format

requested by the person if the record is readily reproducible by the
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agency in that form or format. Each agency shall make reasonable efforts
to maintain its records in forms or formats that are reproducible for

purposes of this section.”

“6)(A) Each agency, upon any request for records made under
paragraph (1), (2), or (3) of this subsection, shall-- |
(i) determine wfthin ten-days twenty days (excepting Saturdays,
-Sundays, and legal public holidays) qfter the receipt of any such request
whether to comply with such requesi and shall immediately notify the person
making such request of such determination and the reasons therefor, and of
the fight of such person to appeal to the head of the agency any adverse

determination;...”

The reference above to “twenty days” is Federal. In South Carolina
the response window ié 15 dayé according to Staton. The Citizen’s Guide
to SC FOIA includes “Any person or group of pefsons-who willfully
violates the provisions of [FOIA law] shall be deemed guilty of a

misdemeanor...”
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Moss testified on December 16, 2013, that FOIA requests are
handled by the Risk Manager, Jennifer Staton. Walton, on February 5,

2015, also testified that Staton would have handled the request.

| In a letter from Fawley and Williams on December 17, 2014, (six (6)
months after the FOIA request) the attorneys stated that Bauer’s request
was not valid. “This is not a valid discovery request or South Carolina
Freedom of Information demand.”

Bauer made six (6) status requests about FOIA between June 23,

2014, and December 5, 2014. No responsé.

Staton testified on March 26, 2015, that the FOIA Request from
- Bauer was never given to her. (Deposition, page12) She examined the
request during her deposition and was asked if it was accepfable. She

answered, “It looks fine.” (page12, line 9)

FOIA Continued. How Many Emails?

. 12,000 emails promised (2,000 per year) First email is dated
January 2008. (Exhibit 25) (Numbers from the district)

. 1,081 emails delivered (180 per year)
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Where are the other 11,000 emails?

On August 11, 2014, Williams wrote, “It appears that there are
hundreds of pages of emails for each month. We are continuing to review
approximately several thousand pages....” (Exhibit 26)

It is inappropriate for cémplainants to review defendant evidence

and to determine what to give to the respondent/defendant.

And where are those “several thousand pages” of emails?

According to Walton’s deposition on February 5, 2015, she could
have provided the emails in three (3) minutes (page 252, line 14) and she
estimated that there were 6,000 emails in three (3) years (page 259, line 11),
an-estimated 2,000 per year. (Exhibit 25)

Review emails? Bauer only asked for his emails that
could be “provided in three minutes” with no other access to district data, -
just as had been the case when he was employed. How much pu_biic

money was wasted in those meaningless mbnths of inappropriate reviews
by Childs and Halligan?

Of the 12,000 estimated six-years of emails, the District provided a

thumb drive with 1,081 emails on March 24, eight (8) days after the
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Discovery Deadline, a deadline date set by the District. The thumb drive
was also received 279 days after the FOIA Request. Partial compliance

with evidentiary requirements came too late for use in depositions.

Bauer was harmed by this since 1) he did not have access to the
information, such as work orders, n.ames_—“Wayne v. Wane”, etc., in time
to use in the depositions, and 2) by being late Bauer did not have -
adequate time to pfepare to use the emails in the long delayed hearing.
(Non-cooperation from attorneys for tvhe district has been a problem in
other.areas}as well). 3) P'rincipal Jill McAden‘ ("McAden) testified that
there were no security cameras in the gym. The numerous emails proving
her knowledge of the cameras came after her false testimony and altered
fhe questioning

effectiveness. (Exhibit 53)

Problems With The “Charges”

Bauer noted the lack of knowledge exhibited by Evans and Duff in
reference to any “charges’. They had no idea that there were no official

charges, what they were, and that they were not being addressed (Exhibit 59).
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Duff stated that Bauer would understand the charges as the Hearing

progressed (Exhibit 23).
Duff then asked Williams if the charges were in the exhibits. Williams
falsely answered that they were. It would have been simple, “Let’s see the

charges”. There were none (Exhibit 59).

Evans then ordered Ms. Brockway sworn, who testified for 14 pages
about a child hiding, not in the bases (charges) and she concluded:
1. “No student was hiding” (Bfockway Deposition page 53, line 12—24)
2. But wénted to “make sure 'it} did not happen again” (Brockway

Deposition page 24, line 20)

The Board assumed that the four bases that Moss wrote on May 29 were

the “charges’, but ‘Moss testified that there were only two (2) charges (Exhibit
41) Those two (2) ‘éharges’ were never sent to anyone, and the Board did not
hear about them until the third day of the hearing.

The Boafd, the Chairman of the Board, the attorneys for the District,
the Advice Attorney to the Board, and the appellant were not aware of the

specific causes or “charges” involved in this case, although that document
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is required to come from the Board (See Section 59-25-460 below). The
confusion is evident in the Board Hearing transcript, pages 45 to 48.
(Exhibits 59 and 63)

The Order from the Board (page 3) confuses Suspension
(59-25-450), with Dismiséal (59-25-460) Suspension may be determined
by the superintendent if he believes that there is cause for dismissal, but
dismissal is to be determined in a hearing, after the charges, “causes’,

"are noticed in writing from the Board.

“SECTION 59-25-460. Notice of dismissal;....
“No teacher shall be dismissed unless written notice specifying the
cause of dismissal is first given the teacher by the District Board of

Trustees and an opportunity for a hearing has been afforded the teacher.”

The ‘cause’ for dismissal, or ‘charges’, or ‘bases’ (Exhibit 11) were
presumed in an email from Dr. Moss, non-itemized, in prose form. No
letter was sent. (Moss (later) called the so-calléd charges ‘ba‘s'es’.. May
29, 2014, Walton, was asked if the ‘base.s’ were sent certified mail she
answered, “| believe they were...because everything we sent to him was

certified mail.” (Exhibit 37)
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Can the Superintendent act in pvlace of the Board? On July 22, |
2014, the attorneys for Moss wrote, “Neither the Superintendent nor you
héve the authority to establish the Board’s agenda.”

| After Duff had stated that Bauer would understand the charges as

the hearing progressed Bauer objected. His objections were ignored.

Lauren Martel asked to speak to the issue as an officer of the court

and as the legal advisor to Bauer who was pro se. She was denied.

(Exhibit 58)

It is doubtful that the Board will be well-informed when they only
héar from the Superintendent prior to a motion for disrﬁissal, followed by
a co-mingling of attorneys for the Superintendent and the Board, and a
Superintendent executing a task assigned to the Board. Add that the
teacher was not allowed to present “any and all defenses’, the result was
flawed..

Walton testified that Moss presented his case to the board and that
Evans “asked questions”, even though he wés to be the “unbiased’

presiding officer at the hearing. (Pages 31 and 32, Walton Deposition)
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“Note: Moss had never met Bauer

Bases 1 &2

There are difﬁcultieé with the ‘presumed chargés’ themseIVés.
“Bases” 1 and 2 in the Moss email are: (Exhibit 11, page 2) “Your leave
began on February 5, 2014 for Iéavihg a special needs student
unattended off campus. This was categorized aé Neg)igence and
Insubordination.”

-The child was not unattended, and was on schc_)ol district property
(The locker room is a very short distance from the school entrance area).
The child within minutes was discovered and returned to the school.

* Security footage was vital, but data was not preéerved, in spite of

assurances by Childs and Halligan.

Concerning the insubordination at the pool event: Clendaniel wrote
the ddcumentation for the February 5 event, and did not claim
‘insubordination’. At Clendaniel’s deposition he was asked if he had ever
accused Bauer of insubordination. He answered, “No.” (page 48,

Clendaniel Deposition, Vol. 1)
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Bauer was not allowed to cross examine Clendaniel on the issue of
his document being misinterpreted in the “bases” (Page 147, Board

Hearing)

Clendaniel’s testimony causéd a problem for Moss. Referring to the
February event Moss had emailed, “This was categorized as
Negligence and Insubordination.” But at the hearing Moss insisted that he
did not meah insubordination at the pool»eve'nt. He was repeatedly asked
to explain “this” was characterized as ;..Insubofdination’i He was
unmoved.
Moss also referred to the student és ‘special needs” and the Board,
‘in its Order, called the child “disabled’. The student was a 504 studenf
Aand categorized as “Gifted and Talented”. 'He had no physical disability.
The Negligence Charge involved one child and one event, which -
does not meet the requirement of the law, as stated in 59-25-430, which
states ‘persistent neglect” for evident unfitness for teaching. The Board
Order inco.rrectly referred to “repeated incidents of failure to supervise
students.” , and “because of his negligence in supervising students.” Not

charged nor accused. One student. One incident. (Exhibit 49)
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- Williams was able to parry questions by repeatedly objecting that we

were asking for a “legal conclusion”. The; law called TEDA is routine,
_short, and eaéy to read. Should not admini‘strators be required to know
and be trained in the law that they are applying? (Exhibit 16) In any case
When administrators get it wrohg it should not cost the career of an
ackhowledged good teacher.

Walton claimed that Bauer had “willfully” left the child behind
(Deposition, page 134) and that she did not take into consideration his 17
year teaching history. (Deposition page 89)

The questions of “unfitness, and uncharged accusations” will be

di’scussed separately from the charges. (pages 47 and 57 here:in)
(Bases 3 & 4 overlap, but 4 seems to naturally precéde 3)
Basis 4

The fourth ‘basis’ (fourth sentence of the May 29 Moss email) was:

“You were requested to have an examination from a psychiatrist and
report back.”
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'Bauer did preciselv what was asked and saw Dr. Rosenbaum-
“Bloom on March 28, 2014, who was approved by the district. The doctor
wrote that after reviewing his job déscription and discussing the situation
with Bauer that: “It is my médical opinion that John Bauer is indeed
capable of performing the essential functions of his job énd return to all of
his duties as soon as possible.”

- Walton had prdvided a general job description and wrote that she
wanted a statement: “...indicating whether she (doCtor) believes you are

- presently capable of performing the essentials of your position with or

without reasonable accommodation.” (Exhibits 45 and 63)

Nothing else in this area was “charged”, but the Board was
concerned that the doctor’s evaluation: “...indicated in a general manner
only that Mr. Bauer was capable of performing the essential functions of

his job.”

Compare: -

Walton Requirement (email 3/25/14; Exhibit 63):

‘capable of performing the essential functions of...”
and

Board Criticism (page 8): “... only....
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capable of performing the essential functions of...”

Walton had provided a general job description for the doctor’s
guidance; the doctor complied. (Exhibits 45, 63)

At the Board Hearing Walton testified that she was not “talking about
a job description”. Page 375, line 12. (Exhibit 44) The document that Ms.
Walton supplied to the doctor was simply a job description, and only a job
description (Exhibits 45, 63).

At this point Bauer had met the requirem’ent cited to see a
‘psychiatrist and report back’. |

But Walton then asked Bauer to get a second opinion from a
psychiatrist used by the district. Bauer raised queStioné about this and
asked for clarification of several issues—énd then agreed that he would
see “Dr. Gay, or someone else acceptable to the district”. (Exhibit 46)

-Moss wrote on May 29, 2014, that the directive to see a 'psychiatrist
was “allowable under our policy.” (Exhibit 225d) Bauer wondered if Moss
was inventing.policy ad libitum. |

The iséues: AVDA guidelines and HRS-16. Bauer had read that ADA

required a choice of 3 unbiased doctors and that ADA kicked in when he
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was asked to see a bsﬂ/chiatrist because it assumeé the possibility of a
disability. BaUer asked for a clérification; there Was no »response.
| Walton was usihg the H‘RS-16 Sick Leave section as the authority
for requiring'a second opinion. Bauer was on Administrative Leave, not on
Sick Leave, and Bauer asked for clarification and wrote that he wtiuid
'then agree to see Dr. Gay, or someone else acceptable to the district.
(Exhibit 46) Again, there was no response.

‘Moss did not “charge” in reference to asking for a second opinion.

Basis‘3
_ “The date to discuss the results was _scheduled for April 25, 2014”,
(‘Results’ haci to do with the (psychiatric report.) Moss was claiming
insubordination Conceming the meeting. |
Bauer héd met with Walton fQur times, often with other members of
the administration in attendance. He wés c'ohcerhed about .the hostility
from Waliton, l'the Iack of a writt'én‘ record, and he asked for the attendénce
by a witness. Walton did not wish to communicéte “‘important matters by

email” and would not allow a witness at the meeting. “Because | was
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-waiting ‘to meét with Mr. Bauer. | like to talk to employees in person. Not
through E-mails.” (Walton Deposition, page 191 )

In view of the hostility from Walton, Bauer believed that-she might
be enjoying his discomfort, possibly enga.ging in a set-up, (more on this
below) and Bauer asked to have a witness at the meeting. George
McMaster, his pro bono attorney, was assisting énd was available Iater in
the day of the scheduled meeting, bﬁt Walton rerSe_d to alter the time. “/
will not be contacting your attbrnéy” email, April 28, 2014.

In the meantime, while re'f‘usihg‘to Iallow a witness, Walton refused
at first to answer if the meeting W_as for reinstatemén't,' finally 'sayi.r“\g ‘no’.

, Coﬁtrarily Moss said that Bauer could bring anyone to the meeting that he
. ‘wished ’and that the meeting was to find a time to return to work. Moss
-and Waltoh seemed to be on different' pages. Bauer was céught in the
middle.

Also oh May 29, 2014, Walton wrote: Dr Moss is asking you (to)
schedulé an_appo‘intmentv and present the writtenvre.port to me in my office
by.June 2, 2014. Once ybu present this documentétion, (from Dr. G‘ay) we

will inform you of the charges against ydu. ” (Exhibit 22)
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The deadline was June 2; the ‘bases/charges’ could not be ‘official
on May 29. When Bauer presents the psychiatric report, no matter what it
says, Walton asserts that he will be chérged, which is illogical. (Exhibit
22)

.The-four bases, which became two (2) “c‘hargés” were nevér
- properly drawn, nor were they delivered, nor discovered until thé third day
of the hearing.’ |

The word “insubordination” does not appear in SC Code Séction 59
TEDA), the c‘ont'rolling act. The Unifo.rm dee of Military Justice needs
- three articles, ovér 8,000 words, to deal with the subjeét of
- Insubordination.

- Insubordination used asa ‘cohﬁpelling charge" is complicated,
" dependent on the substance and legality of the command, or the |
legitimacy of» the demand‘. Moss admits that if may be valid to disobey.

(email April 28, 2014)
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Uncharged Accusation Used by the Board

From Section 59-25-470:

“The complainants shall initiate the introduction of evidence in
Substantiation of the charges.”

The Negligence Charge involved one child and one event (Exhibit |
49). The Board Order incorrectly refers to “repeated incidents of failure to
supervise students”, and “because of his neg/igence in supervising
students.” The word ‘students’ in the VO‘rd'er was plural. This was not
‘accused’. |

Walton Was asked if there was ‘persistent neglect” (59-25-430)

“I believe | was dealing with one case of neglect, and that was a child
being left at the pool.” (Exhibit 49)

There were uncharged and groundless accusations made at the
Board Hearing. One involyéd an assistant principal investigating a child |
that “was hiding”. The assistant principal found “everything fine” within a
‘few minutes”_(Brockway Deposition, pége 52) and that'no child was
hiding (Brockway Deposition, page 53).

Finding nothing wrong is not. “evidence in substantiation of the

charges” nor evidence of unfitness.
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Additionally the event had already been investigated by Lakeisha
Lofton and Lofton had found nothing wrong.

Yet the Board allowed the uncharged groundless accusation to go
on for 14 pages and would not allow documents to show that she had not
preserved data that the attorney’s for the district had written that the
school’s three administrators had agreed to preserve.

Surveillahce footage was available and could, and should, have
been observed by Brdckway befo‘re writing her document.

Another uncharged accusation involved Motoroia Radios Clendaniel
(Board Hearing page 127, line 16—_). This was not charged and was
vneVe-r included in the Discovery Phase, and had nothing to do with
“substantiating the charges; ”This accusation was weak and the other
person involved was an assjstant principal. |

When Moss was asked if there were any other previous reasons to

investigate Bauer, Moss answered: “.../ don’t know if there were any

issues in previous years.” (Moss Deposition, page 38, lines 18-19)
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Investigation Into the Pool Event

The conduct and quality of the “investigation” was flawed. No effort
was made to consult security footage. We now know that the
cameras that could have cleared Bauer are digitized; the cameras can
| store-footage up to 5.4 years. The footage may still be available. The
District has never made an eﬁort‘to find the truth, through available

technological data in spite of promising to do so (Exhibit 52).

Moss was asked at his deposition if he could provide a copy of the
investigation report. He answered, “Mr. Bauer's been told multiple times
hecan-have access to his personnel file at any point in time.” (Page 41,

Moss Deposition)

Moss’ reply implies that there is an investigation report. Walton

testified that there was no report. (Deposition pages 115 and 117)

There was confusion among the witnesses as to who investigated
and who the lead investigator was. On page 48 of her deposition, Walton
said that there was no lead investigator. On page 115 Walton said that

she was the lead investigator.
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Cléndaniel, ‘who was named by Walton as one of the investigators,
was asked a series of questions including 1) who were the investigators,
2) how coul_d we find out (who the inyestigators were), 3) when did the
investigation start, and 4) when did the investigation end? His answer to
each, “| don’t know.” (Clendaniel Deposition page 118). Clendaniel was
also not certain if he was part of the investigating team (page 118).
Clendaniel wrote the documentation for the pool event. His
. document and accusations started what has becomé this case, therefore,
it was thought that he would be a valuable resource for fact-finding.
Clendaniel said the three words “/ don’t know” 226 times in his deposition.
That does not count the times he used synonyms for I don’t know” or the
- times that he was evasive, including “I don't rehvember", 22 times.
Clendaniel’s document referred in detail» to the pool evént for part of
3 pagés. Such time observations as 3:44, 3:59, etc. indicate a resource
for accuracy, and yet he transferred references of “silly and unnecessary”
from the apology to another accusation. Time details suggest an office -
recording; Bauer wrote to Fawley on August 8, 2014, asking if there were
a recording and‘said that_ he would welcome the recording into the

hearing, and asked if he (Bauer) could have the same consideration. The
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answer was that Clendaniel did not have a recording—Dbut to the request

that Bauer be welcomed to submit his own reCording went unanswered.
At the meeting at 4:00PM Bauer was asked to repeat what he had

said to Clendaniel about being documented for this event. Bauer

answ_ered “1 Said that it was ‘ridiculous’. I'm sorry, that was silly and

unnecessary.” That apology was not reported. If a recording eould be

- produced under the Preeervation Letter (see below) it would settle the

issue. But data was not preserved.

E@eervgtion of Dgtg for the Investigation
On May 20, 2014, Dr. Bauer asked McMaster to do one last thing
prior to Bauer going totally pro se. The last thing was to write a letter
to preserve electronic data which Bauer feared was not being protected.
The letter, May 21, 2614, (Exhibit 52) was extensive (more than a
single page) and asked for preserving “all data, electronic data, includi‘ng |
but not limited to...." etc.
Fawley answered, 37 days later, on June 26, 2014, “We checked

with the administfation and have been assured that the staff has taken

appropriate steps to preserve the data contained on District-owned
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computers and other electronic devices at the district level and at Hilton
Head Elementary School, which are applicable to the matter involving

your client.”

Clendaniel was asked if he was aware of the réquest to preserve .
data. He answered, “No”. (Deposition |, Page 107)

Assistanfc Pri'ncipal Brockway was asked if she was asked to
preserve. data. She answered: “/ do noi know.” (Brockway Deposition
page 85) Brockway was also asked if surveillance tapes had been
preserVed ‘as instructed’. She a_nswered, “I have no idea. ”(Deposition
Page 84)

McAden hés written and received many emails about the
surveillance cameras, including in the gym (Exhibit 53). On December 16,
2014, at her deposition McAden was asked if there were surveillance

cameras in theAgym. She answered, “No.” (Page 124)

There were many questions about the poo! event that needed

investigating: Questions: Did the weather play a part, how did a child go

undetected while Bauer performed his usual safety protocols, Why was

the child tardy (unexcused).to school, was he the same child who came
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late to the pool, why did Moss say that the child was unattended, why was
someone late to the pool, why was policy changed to allow tardy students
to come late to a safety-intense class, did someone bring the student to
the pool, was the child hiding after the class, and if so—why, was the
student trying to avoid returning to school, was the child having a difficult
day, why was the child’s mother on the'way to the school, did the
mother’s impending presence indicate an eaflier problem with the
student, why did the child’s classroom teacher not notice his absence,
and why did the classroom teacher not take roll that morning? If Bauer
was admonished why was the other teacher not treated the same way?
An adequate investigation would have conducted the appropriate
Interviews, viewed surveillance footage, and repbrted the results, but......
Williams in his closfng statement said that there was no

need for an investigation.

Improvement Plan

“SECTION 59-25-440. Written notice to teacher of possible dismissal;
school administrator required to make reasonable effort to assist teacher

in corrective measures; reasonable time for improvement required.
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“Whenever a superior, principal, where applicable, or supervisor
charged with the supervision of a teacher finds it necesséry to admonish
a teacher for a reason that he believes may lead to, or be cited as a
reason for, dismissal or cause the teacher not to be reemployed he shall:
(1) bring the matter in writing to the attention of the teacher involved and
make a reasonable effort to assist the teacher to cbrrect whatever
appears to be the cause of potehtial dismissal or failufe to be reemployed
.and, (2).except as provided in Section 59-25-450, allow reasonable time

forimprovement.”

- Between February 5, and August 5, 2014, fhe Superintendent never
invoked Section 59-25-450, therefore, the Improvement Plan should have
been implemented in February. (Moss was unfamiliar with TEDA, see
next page)

.BaUer was asked on February 11, 2014, to submit an Improvement
Plan. On February 13, he submitted a PE Teacher Career Improvement
Plan (Exhibit 9). McAden acknowledged receipt for her ahd for Walton on
February 18, 2014. (Exhibit 9) That same day Walton forwarded her copy |

“to Connie P. Jackson of Childs and Halligan, attorneys for Moss.

132



There was no response to Bauer’s Imprdvement Plan, in spite of
59-25-440. (59-25-450 will also be discussed separately under “Evident
Unfitness” pagé 57) The principal is the primary person to deal with the
Irﬁpro_vement Plan, according to SeCﬁon 59-25-440 of TEDA. When
- McAden, as principal, was asked if she had talked with Bauer about his
plan she answered, “No”, and then added falsely that “This plan was not

turned in to me.” (Exhibit 9) |
As noted above fhe plan was received by McAden on February 18,
2014. When McAden was asked whét policies she used when she
decided to call a teacher’s conduct into question she answered, “In- -in
‘my.common sense.” (McAden -Deposition‘, page 18) McAden was shown a
copy of the' Teacher Employment and Dismissal Act, specifically
59-25-430 and she was asked if she was familiar with it. After examining
the document she answered, “No.” (Depositiqn page 17)
Moss also indicated that he was unfamiliar with TEDA b_ecause he
had spent so much time in North Carolina. When asked the law he cited
325, the North Carolina statute. When asked the equi\)alent law in South

Carolina he answered, “I'd have to look at the statute book.”

(Moss Deposition Page 16)
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Since both Moss and McAden were not able to recognize the
relevant statute (Section 59, TEDA) governing this case it is unlikely that
they were using the exception for dealing with the Improvement Plan cited
in 59-25-450. (59-25-450 will be dealt with Under “Evident Unfitness")

Walton had met with Bauer three (3) times between FebruaryAS and
February 11, (and would meét again 22 days later on Mérch 5, 21 days
after submitting the Improvement Plan).

When askéd if the District should have giy_en Béue_r a chance to
improve, she answered, “Mr. Bauer never came back after he submitted
his document (flor improvement.” (Walton Depositioh, Pag"e'271) and “Mr.
‘Bauer dfd not come back. He did not Come 'back to even discuss the
improvehvent plan.” (Page 271)

_But in April Waltqn wrote “On March 5, 2014, we met again with Mrs.

McAden....” April 29, 2014,

“Evident Unfitness for Teaching”

Immediate termination of a teacher has been upheld in SC appellate

courts only where evident unfitness was “Unden'iably and abundantly
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presént.” Kizer v. Dorchester Vocational Edu, Bd. of Trustees, 287 SC
545 (1986)

Administrators testified during depositions that Bauer was “An
excellent teacher, good coach, excellent mentor”, “friendly”, “courteous”,

“quick to volunteer’, and ‘liked by the students”. They also testified that

they were willing to work with him again. (Depositions: Clendaniel, page 31;
Brockway, page 13; McAden, page 33, page 54, page 134; Walton, page 51)

Nothing in the ‘charges’ claims to substantiate unfitness to teach as
being “undeniably and abundantly present.” No witness testified as to
unfitness. |

‘Examples in S.C. Code Ann. §59-25-430 of unfitness for teaching
include “persistent neglect of duty, willful violation of rules and regulations

of district board of trustees, drunkenness, conviction of a violation of the

law of this State or the United States, gross immorality, dishonesty, illegal

use, sale or possession of drugs or narcotics.”
Since the list is non-exclusive other evidence of unfitness may be

considered as long as it suggests a similar seriousness. As cited in Hall

‘and Kizer “turmoil, tension, confiict, fear”, etc. may be considered. (Kizer v.

DORCHESTER CTY. VOCA. EDUCA. BD. OF TRUST.287 S.C. 545 (1986) 340 S.E.2d 144,

SC Supreme Court. Hall v. The Board of Trustees. Adams 270 S.C. at 272.)
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The District did not cite, nor claim, any evidence that would preclude
an opportuni.ty for improvement, especially in a 17 year career in which
Moss and Walton said that they were unaware of any previous problems.
(Moss Deposiﬁon, page 38) |

~ In Hall, the Appeals Court states that “the Act was also intended to

prevent the abuse of a school board’s power of termination.”

Also in Hall: “The Board argues Hall's failure to supervise and
»insubordinatién demonstrate her evideni unfitness for te_aching, thereby
justifying her dismissal without providing her vyith a reasonable time for

improvement. We disagree.” Hall v. The Board of Trustees. Adams 270 S.C. at 272.)

As noted in the “Improvemeht Plan” Section, Moss and McAden
both testified that they were unfamiliar with TEDA (McAden Deposition,
page 18; Moss Deposition, page 16)

Not knowing the law is not an valid excuse.

Leadership Matters
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Bauer Did Not Testify. Why?

A few weeks before the hearing Bauer’s attorney had a death in the
family. Since the delay was now nine months, Bauer decided not to ask
for a delay and elected to participate in the hearing pro se.

Since Bauer was pro se the Board would have ample opportunity to
become familiar with him, and his disposition. Therefore, testifying would
not have mattered in that regard.

As the hearing began it became Iapparent that the Board considered
that the June 5, vote to terminate was final, end that they were not about
to be a jury that changed its mind after the verdict.

Bauer had planned to introduce evidence in two ways.

1) A copy of the Opening Statement was provided as the first
document in the notebooks, and was intended to introduce all of the
reievant evidence, (Rules 402, 56) tQ be later reinforced from the
complainant’s witnesses. As Bauer would introduce his subjects the
identification numbers would be prominent. S_inee the opposing attorneys
had the same document they could rebut at the appropriate time. The
advantage was to have a narrative to present the case without the

constant interruptions that had punctuated the deposition process.
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(Williams had objected 225 times during the de bene éssé Cross exam.
Each objection caused the \)ideo to be interrupfed in order for the Board
to consider the objection and vote. It was predictably chaos)

The Board was not given the_ notebooks before the opening
statement and could not follow the sequence. Off the record Dr. Bauer
asked abouf the notebooks. Mr. Bauer was told to proceed.

The citations of evidence in the opening statement included sworn
testimony from depositions, citations of Ia.w, and evidenbe from the
claimant’s evidentiary file. These should be allowable whether or not
Bauer'was under oath. Fed.R. Civ. P. 56(c)(4). Fed.R. Civ. P. 56(c)(1)(A),
Rule 32(a)(8); 28 U.S. Code § 1746, Fraser v. Goodale 342 F.3d 1032,
1036 (9th Cir. 2003). The Trial Evidence Committee of the ABA lists many
more examples. |
| Duff announced (ruled?), immediately before deliberation, that
Bauer’s Opening Statement citations (of law) could not be considered by
the Board since they were “not in the form of sworn testimony” and that it
~ was “not legally competent evidence”. (Exhibit 27)

2) Bauer’s plan was also to use the testimony of the District’s

witnesses, and to use the sworn testimony from depositions to further his
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case. Less than one day preceding the hearing, counsel for Mosé
inappropriately presented a Motion in Limine in which they proposed to
challenge every key piece of evidence that Bauer was relying on. (Exhibit
64)

| . Duff and Evans discussed the Motibn in Limine two days prfor to the
hearing, and before Bauer had received a copy. (Hearing Transcript, page
361)

As the hearing_ progressed it became clear that Moss’ counsel were
being:sustained by Duff/Evans on every objection and Bauer was unable
to present evidence through the District’s witnesses. (Rules 402, 56, and
otherrules cited above)

- -Duff urged Bauer té testify and Bauer considered doing so. Bauer
had not prepared an additional organized presentation since his original
plan was comprehensive, but he considered that with a few hours of
tho,ught he might be ready to shift hié long considered procedure. Bauer
asked the Board to conéider letting Bauer’s father read the questions that
Bauer had prepared for the Moss’ cross examination, while Bauer

gathered his thoughts for testifying. Denied. (Exhibit 54)
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From June 2014 to November, it was expected that Bauer would be

bro se at the hearing and that his father, Dr. Bauer, wou|d do all of the
cross examinations. For 5 months theré was no objection to having Dr.
Bauer conduct the cross examinations.

Afterl extensive consultation with Duff, Evans ruled that Dr. Bauer
could not read the questions, Bauer then realized that the previous 3 days
of vainly trying to get evidence into the record would furn into an
additional 2 days of testimony if he were to fully presént his case.

The negative attitude of thé board was evident. |

An .extra few days was not a happy prospect for the Board, who had
alréady listened for 3 days to unchafged accusations. Bauer had a
notebook of ovef 300 pieces of evidence on dver 700 pages. Counsel for
the district had pledged, through their untimely Motion in Limine, to
challenge everything thét ‘they’ considered to be “not relevant’and the
Cﬁair’s rulings had consistently gone against Bauer.

Bauer could not ask McAden if she would submit her letter of
December 10,' 1013 (sic) to forensic analysis. Williams quoted Duff to say

that Bauer deal with that during his own testimony (They did not explain

how McAden would answer the question) There was no ruling, but the
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demeanor of Duff and Evans'made it clear to Bauer that they would not
allow Bauer to proceed. That objection, combined with the Motion in
Limine that eliminated all germane evidence that Bauer wished to use,
made for a proceeding that disregarded ‘verifiable truth.

Rather than attempting to lengthen the heéring in brder tov'receive a
dubious adjudication, Bauer decided tov take a page from Brown v. James
and go directly to the Court of Common Pleas.

We contend that the Board, by restricting “any and all defenses”,
and by focusihg on the fact that Bauer did not.testify, did not have good
and sufficient reason to terminate his employment.

-~As such Bauer’s termination should be reversed.

Concerns About Board Hearing Procedures

1. Evidence that was not included in Discovery was allowed to be
pfesented by the District. (Board Hearing Transcript, page 127, line -16—)
Bauer objected and was overruled. (page 128. lines 4-19)

2. “Rules of Procedure”.

| Beginning in June 2014, Bauer requested information on hearing

procedures.. There was only cursory information; the first mention of
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“Rules of Procedure” was after the Hearing began. (Page 12 of the
Hearing

Transc'ript)

| 3. Duff appeared to be runnihg the hearing (pages 164-165—24
Iihes) and told Bauer that he should not be questioning witnesses on the |
eyidence relating to their déposition testimony. Wheﬁ Bauer cited several
~ legal points including TEDA “any and all defenses”, Duff responded,
“..that doesn't really relate to evidence.” How can that ruling be serious?
(Exhibit 56) |

. ‘4. “present any and all defenses to the charges”implies a large
leeway for the appellant. Bauer was restricted. (59-25-470)

5. Re: complainants “evidence in substantiation of the charges”
implies testimony that applies to the two “charges’. Duff and Evans did
- not réquire the District to stay with testimony related to the two “charges’.
(59-25-470)

6. Accusations not revealed during Discovery, should not have been

allowed at the hearing.
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7. If appellant notebooks are not allowed during an appellant’s
opening presentation, it should be known ahead' of time.

8. If Board members are going to write oh the evidence instead of
on notepads, it should.be known ahead of time.

9. If nofebook contents are to be Shredded after the hearing, it
should be known ahead of fime. |

10. If appellant will not be allowed to leave With hAis. back-up
notebook, it should be known ahead of time..

11. When evidehce was offered to indicaie that a witness had lied E
during a deposition; Duff and Evahs would not allow the' evidence, a
crimiha’l record—in spite of Rule 609, and in fact had the evidence
removed from all notebooks. Destroying evidence at the Bdard Hearing
level infers, or at least implies; that é court would rule the same as the
Board. |

12. When a witness testified at the Board Hearing in contradiction to»
her deposition, the attorneys objected to the deposition testimony being
allowed—challenging the authenticity of the edit-protected electronic

copy, etc. This debate went on for 7 pages during the appearance of the
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first witness. (Board Transcript pages 77-91) This witness was testifying
about a non-charged event. (i.e. not iﬁ the ‘bases’)

13. Williams asked to have sealed, unopened transcripts of
deposition that were to be used in cross examinations. Are the edit
protective practices of the Twentieth Century still relevant today with PDF,
etc? Is it possible to change anything in a rhodern electronically produced
trahscript?

14. Notebooks, after shredding contents, should be protected and
returned to the appellant. Nine (9) out of the twenty (20) notebooks

volumes were not returned by the district. Everything was shredded.

CONCLUSION

The appalling violations of law, and of due process by the district to
condemn an acknowledged “excellent’ teacher to a career death penalty

must be corrected.
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Respectfully Submiﬁed

John Aiden Bauer Ili

5 Gumtree Road

Unit E-11 ,

Hilton Head Island, SC 29926
843-384-1506

aldenbauer706 @gmail.com

October 26, 2015

Beaufort, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT FOURTEENTH JUDICIAL CIRCUIT
JOHN ALDEN BAUER lii - C.A.NO. 2015-CP-07-1343
Appellant A MOTION TO DISQUALIFY DAVID

DUFF AS RESPONDENT’S COUNSEL

A

BEAUFORT COUNTY SCHOOL
DISTRICT

Respondent

Between April 30 to May 2, 2015 Mr. David Duff of the law firm of Duff, White and
Turner servled as Advice Counsel for the Beaufort County School Board during my teacher
termination hearing. He represented himself as a third party neutral.

Duff is now representing the Beaufort County School District.

According to the :

South Carolina Rules of Professional Conduct

Rule 1.12 Former Judge, Arbitrator, Mediator or Other Third-
Party Neutral o
“Except as stated in paragraph (d), a lawyer shall not represent anyone in
connection with a matter in which the lawyer participated personally
and substantially as a judge or other adjudicative officer or law clerk to such a person
or as an arbitrator, mediator or other third-party neutral, unless all parties to the
proceeding give informed consent, confirmed in writing.” (Ex.6)
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I have not given consent to this, and ask that Mr. Duff be recused.

~

Respectfully Submitted,

John Alden Bauer il

5 Gumtree Road

E-11 ' .
Hilton Head Island, SC 29926
aldenbauer706@amail.com
(843) 384-1506

October , 2015
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Four factual issues so one-sided that they need not be tried

1 Jeffrey Moss unilaterally changed policy for non-renewal

2 Jeffrey Moss falsely claimed that George McMaster, formerly the counsel for
Bauer, asked for delay of hearing

3 Board terminated Bauer without a hearing (Ratified and Pub- lished)

4 Hearing failed to claim unfitness for teaching, and failed to con- sider
administration’s disregard of Bauer’s Improvement Plan.

Respectfully Submitted,

John Alden Bauer III
5 Gumtree Road
E-11
Hilton Head Island, SC 29926 aldenbauer706@gmail.com (843) 384-1506

October 19, 2015
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When Bauer tried to question Moss or Walton about TEDA , or any other controlling law,
Vernie Williams, counsel for Moss, objected. (Hearing page 380, line 22, TP4)

2. Moss falsely claimed that Bauer’s attoméy asked for a delay. (Ekhibit 3)

George McMaster (pro bono counsel to Bauer until May 22) wrote “...Dr. Jeffrey Moss in
an email on July 3, claimed that I had asked for a delay to the

* hearing. I did not make any request of any nature regarding a delay and, in fact was no
longer practicing law.” (Exhibit 4)

Duff, Advice Counsel to the Board, indicated that he would not admit Mc- Master’s
email. (Exhibit 8) ‘ '

3. Board Terminates without a hearing

The Board voted (without condition) to terminate Bauer, without a hearing, on June 5,
2014 (Exhibit 5). Moss temporarily called the termination conditional on June 6, but Moss
confirmed the unconditional termination on June 16, 2014, (Exhibit 6) “You are current (sic)
no longer an employee...”

The Board ratified the termination, without a hearing, and illegally pub- lished the
- termination on September 2, 2014. (Exhibit 7)

“Yet, there is no language in the Employment and Dismissal Act that states that a final
decision of the Board is subject to a teacher’s right to a hearing after the fact.” (Brown v.
James) ’ '

In February 2015, the Board substituted a new Set of minutes for June 5, 2014, adding the
~word ‘conditional’, an admission of error.

" But the damage was done.

“When the Board voted unanimously...to terminate Brown’s contract, it clearly affirmed
the notice of dismissal...” (Brown v. James)

4. Unfitness for teaching, not claimed except in opening statement.
No witness testified as to unfitness for teaching.

The Board Order incorrectly states in plurélity that Bauer did not properly supervise
students. The accusation involved one student. And there was no evi- dence that Bauer did not
follow all of his protocols. (59-25-430 “persistent ne- glect™)

A change in policy allows a tardy student to slip into a safety-intense class.

151



The “investigation” did not consult surveillance footage, nor interview indi- viduals, to
determine what had happened. (McAden Deposition pages 18 and 19. TP 2)

The Board Order states that insubordination indicated unfitness for teach- ing. Case law
is clear about this, and in fact TEDA does not use the word ‘insub- ordination’. Hall 330 S.C.
402, 409; Shell 362 S.C. 408 (2005); Kizer 287 SC 545 (1986)

The administration gave no opportunity for improvement. Ms. McAden, Principal,
testified that she was unaware of the statute that required this. (McA- den Deposition Page 16,
line 19 to page 17, line 17; Section 59-25-440; Im- provement Plan, Exhibit 9)

In Addition;

Evans, a former administrator, acting as Judicial Officer at the Board Hear- ing was
inappropriate since he is publicly an avid supporter of Jeffrey Moss.

On January 9, 2015, the Board voted that hearings to dismiss teachers should be
conducted by trained hearing officers, who will be impartial. Passed 9-1.

Respectfully Submitted,
October 19, 2015

John Alden Bauer I

5 Gumtree Road
E-11

Hilton Head Island, SC 29926 aldenbauer706@gmail.com (843) 384-150
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON
: ' PLEAS

COUNTY OF BEAUFORT FOURTEENTH JUDICIAL CIRCUIT
' C.A. No.: 2015-CP-07-1343

John Alden Bauer II1
Appellant
- MOTION TO COMPEL
FORENSIC ANALYSIS
VIDEO FEBRUARY 5, 2014
\'A

Beaufort County School District
Respondent

Appellant asserts that recorded video from the surveillance cameras at Hilton Head
Island Elementary and the Island Recreation Center between 10 AM and 1:30 PM on
Wednesday, February 5, 2014, will exonerate or would have exonerated the Appellant.

Appellant is informed and believes that this withheld evidence had a damaging negative

influence on the decision of district officials to continue the Appellant’s pa1d administrative
leave indefinitely.

Appellant is informed and believes that the withholding of this evidence in the school |
board hearing had a damaging negative influence on the school board members deliberation
and ultimate decision.

PARTIES AND JURISDICTION
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Appellant, John Alden Bauer III, complaining of the Defendant Beaufort
County School District, would respectfully show unto the court:

Appeilant is a resident of Beaufort County, South Carolina and was
employed by Defendant Beaufort County School District (“District”) as a
physical education teacher at Hilton Head Island Elementary (“HHIE”)

Respondent the school district in the County of Beaufort, in the state of -
South Carolina. Hilton Head Island Elementary is located within the District.

The events giving rise to the followmg causes of action occurred in Beaufort
County, and jurisdiction is proper. '

APPELLANT BACKGROUND INFORMATION

1. Plaintiff is a veteran,17 year phys1cal education teacher (12.4 years at
HHIE)

2.. Plaintiff had a Continuing Contract. (Similar to tenure)
3. Plaintiff has a Bachelor of Science (cum laude) in Business
Administration with a focus in Marketing and Management from the

University of South Carolina (1987).

4. Plaintiff has a Master of Arts in Teaching-Physical Education (cum
laude) from the University of South Carolina(1996).

5. Plaintiff is a National Board Certified Teacher (2003), one of the highest
achievements in the field of education.

6. Plaintiff received positive evaluations throughout his career as a physical
education teacher.
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ALLEGED HISTORY/FACTS

1. On Wednesday, February 5, 2014, Plaintiff took a 5th grade class of 23
students across the street to the Island Recreation Center for swim classes and
returned with 23 students at the end of class.

2. The Island Recreation Center grounds are 22 yards from the carhpus
grounds of Hilton Head Island Elementary. (See Exhibit)

3. During the course of the class, a male, a Gifted and Talented student
member in this class, arrived late to school and snuck over into his assigned
swim group, taught by certified swim instructor Jesse, an employee of the
Island Recreation Center. |

4, The 5th grade regular classroom teacher had not taken attendance or
submitted an attendance report. (See Exhibit)

5. At the conclusion of the class session period, the student in question
stayed behind, apparently hiding in the dressing room of the Island Recreation
Center.

6. He returned to school 25 minutes later with an Island Recreation Center
employee.

7. Plaintiff was accused of negligence for leaving a student in the dressing
room and was placed on paid administrative leave.

8. Video surveillance cameras are located throughout the Hilton Head
Island Elementary school campus as well as the Island Recreation Center.
Cameras are located indoors and outdoors.

9. Principal Jill McAden of Hilton Head Island Elementary said at her

deposition on Tuesday, December 16, 2014, that there were no video
surveillance cameras.
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10. On Wednesday, May 21, 2014, attorney George McMaster, of Tompkins
and McMaster, LLP in Columbia, SC sent a Litigation Hold Letter to the
Beaufort County School District stating that all documentations and
recordings of any nature, electronic or otherwise be preserved.

11. On Thursday, June 26, 2014, the law firm of Child and Halligan,
representing the Beaufort County School District, sent a letter to attorney
George McMaster stating that the administrative staff had taken all the
necessary steps to preserve data on district own computers and other
electronic devices. :

“We checked with the administration and have been assured that the staff has taken
appropriate steps to preserve the data on district owned cdmputers and other

electronic devices at the district level and at Hilton Head Island Elementary
School, which are applicable to the matter involving your client.” (See attached)

- 12. On Thursday, September 17, 2015, Appellant’s attorney Lauren Martel,
of the Martel Law Firm in Hilton Head Island, SC requested information on
video surveillance cameras at Hilton Head Island Elementary, from David
Ernest, IT Project Manager, of the Beaufort County School District. There
was no response. ‘

13. On Wednesday, October 7, 2015, Appellant requested information on
video surveillance cameras at Hilton Head Island Elementary, to_Jennifer
-Staten, Risk Management Coordlnator of the Beaufort County School
Dlstrlct No response

14. On Thursday, October 22, 2015, Appellant requested information on
video surveillance cameras at Hilton Head Island Elementary, from David
Grisham, Protective Services Coordinator at the Beaufort County School
District. Grissom refused to provide information

15. As of Friday, February 19, 2016, the Beaufort County School District
has not provided Appellant any preserved video camera surveillance nor any
other information.

Appellant prays that judgment will compel the Defendant to a computer
forensic analysis of any recorded video camera surveillance of Wednesday,
February 5, 2014, from 12 pm-1:30PM
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I state under penalty of perjury that the above is correct and truthful.

Respectfully Submitted,

February 19, 2015

John Alden Bauer Ill

5 Gumtree Road

E-11 ,

Hilton Head Island, SC 29926

(843) 384-1506
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON
PLEAS

COUNTY OF BEAUFORT FOURTEENTH JUDICIAL CIRCUIT
' C.A. No.: 2015-CP-07-1343

John Alden Bauer 111
Appellant

' MOTION TO COMPEL

FORENSIC ANALYSIS

" Beaufort County School District
Respondent

PARTIES AND JURISDICTION

Appellant, John Alden Bauer III, complaining olf the Défendant Beaufort County |
School District, would respectfully show unto the couﬁ:

Appellant is a resident of Beaufort County, South Carolina and was employed
by Defendant Beaufort Couﬁty School District (“District”) as a physical educat_ion teacher at

Hilton Head Island Elementary (“HHIE”)
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Respondent the school district in the County of Beaufort, in the state of South
Carolina. Hilton Head Island Elementary is located within the District.

The events giving rise to the following causes of action occurred in Beaufort

County, and jurisdiction is proper.

APPELLANT BACKGROUND INFORMATION

- 16. Appellant is a veteran, 17 year physical education teacher (12.4 years at HHIE)
17. Appellant ha& a continuing contract at Hilton Head Island Elemehtary at the time of
his .administrative leave.
18. Appellant has a Bachelor of Science (cum laude) in Business Administration with a
focus iﬁ Mafketing and Management from thé Univerksity of South Carolina (1987).
- 19. Appellant has a Master of Arts in Teaching-Physical Education (cum laude) from the
University of South Carolina (1996). |

20. Appellant achieved status as a National Board Certified Teacher in 2003.
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FACTS

1. OnFeb 5, 2014, appellant was placed on adrr'linistrativg leave by the Beaufort
County Sc.hool District.

2. Ori July 10, 2014, appellaﬂt received exhibits frorﬁ the law_.ﬁrm of Child’s and
Halligan, répresenting the Beaufort County School District. These were exhibits that the
school district and counsel intended to use in support of their decision to terminate the
appellant’s employment.

3. Includedin these exhibits was a letter purportédly written by Principal Jill McAdgn
of Hilton Héad Island Elementé\ry dated December 10,1013 (Sic)

4. The document falsely states that the appellant failed to attend a specialist teacher
meeting, and lost or misplaced at least three student confidential 504 plans, according to
assistant principal Michele Brockway. But according to assistant pfincipé.l Michelle
Brg@kway, in her deposition, the appellant has never been accused of losing a 504 plan.
Abpéllant asserts he has never missed a specialist meetihg. |

5. This document was admitted into evidence at the appellé.nt’s school board hearing
termiﬁation hearing which was held between April 29 and May 2, 2015. |

6. Appellant asserts he never received suéh a do_cument.'

7. Appellant asserts this document is not authentic.

8.  The authenticity of this document was questioned by school board member Michael
Rivers at the schéol board hearing held between April 29 and May 2, 2015

9. Appellant asserts that this document and the testimony in the hearing had a |

damaging negative influence on the decision of the school board members.
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10. Appellant has repeatedly asked for the Beaufort County School Districf to have an
independent computer forensic analyst examine the document at the appellan-t’s expense
but the requests have been ignored. Requesfs were on the following dates:

March 18, 2015

April 4, 2015

May 1, 2015 at Board Hearing
August 3, 2015

August 27, 2015

November 11, 2015

Dec 27,2015

i Appellant prays that judgment will compel the defendant to a computer forensic
andlysis\fof the computer of Principal Jill McAden to determine the‘ authenticity of the

document aforementioned.

I state under penalty of perjury that the above is correct and truthful.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON
PLEAS

COUNTY OF BEAUFORT FOURTEENTH JUDICIAL CIRCUIT
C.A.No.: 2015-CP-07-1343

John Alden Bauer 111
Appellant
MOTION TO PRESERVE
CLAIM OF ERROR
V.

Beaufort County School District
Respondent

The Advice Counsel to the Beaufort County School District Board of Education, David
Duff (Duff, White, and Turner) and William Evans, Chairman of the Board, during the Board
Hearing of April 36 to May 2, 2015, knowingly, willﬁﬂly, and negligently:
¢ Admitted into evidénce a false “Grade Book” (Ciass Record) ﬁsed to imply unfitness
to teach.

*  Withheld the authentic Grade Book.

. Incorrectly Implied Unfitness and Negligence by indicating that the false Grade Book

was official and that it had been mis-used by the teacher.
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-» After notification Childs and Halligan, and Duff, White, and Turner, were obligated to

learn the truth, to not allow false evidence, and to take remedial measures, if necessary.

(SCRCP and/or SCRPC Rules 3.3(3), 1.2(d), 8.4(b), 1.0(f), 1.6)

Respectfully Submitted,

John Alden Bauer 111

5 Gumtree Road

E-11 ' ,
Hilton Head Island, SC 29926
aldenbauer706(@gmail.com
(843) 384-1506

January 4, 2016
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Appellant Mefnorandum

Motion to Preserve Claim of Error

C.A. No.: 2015-CP-07-1343

History of the “Real Grade Book™: (Grade Books are exhibits 50 and 51)

» The “Real Grade Book” was demanded by the administration on February 11, 2014,

‘and confiscated, as is common at the end of a term, or of active employment.

*  The “Real Grade Book” was placed in a file cabinet by Jill McAden, Principal of
Hilton Head Island Elementary School, along with un-redacted confidential student files.
(McAden testified that she secured the documents in a file cabinet, along with other items

previously used by Bauer. Deposition, page 131)

Attorneys knew of the falsification

» Exhibit 39: Notification to Childs and Halligan about false grade book

. Ekhibit 40: Notification to Duff about false grade book (page 2)

» Exhibit 42: Nofiﬁcation, again, to Childs aﬁd H.alligan of false grade book (page 2)
« Exhibit 47: Hearing Transcript: Béuer vigorously objects to false Grade Book and

explains why it is the wrong evidentiary exhibit.
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» Bauer explained in his Opening Statement, page 29 of hearing transcript, that the

attorneys were planning this dubious maneuver.

The attorneys from Childs and Halligan knowingly, willfully, and negligently

introduced the false grade book and David Duff and William Evans knowingly, willfully, and

negligently admitted the false grade book as true evidence.

| The Authentic Grade Book is Returned
On July 2, 2015, the District returned 11 of 20 binders (the other 9 are unaccounted for).
The District also sent computer equipment belonging to the District, and illegally sent 13 un-

redacted confidential student files, sent the genuine grade book, and inadvertently sent a set of

Master keys (!) for the District Offices, all to Professor Bauer, father of the appellant, in

Columbia.

[The confidential student documents being sent to an unauthorized recipient violates
| federal law (FERPA). The attorneys, and each member of the Board, have been apprized of
their responsibilities and after 7 months, inexplicably, have taken no appropriate or remedial

actions. ]/

165



With the claim that the complainants were uSing false evidence, Childs and Halligan
were obligated to learn the truth, to not allow false evidence, and to take remedial measures, if
necessary.

(SCRCP and/or SCRPC Rules 3.3(3), 1.2(d), 8.4(b), 1.0(f), 1.6)

Respectfully Submitted,

John Alden Bauer III

5 Gumtree Road

E-11

Hilton Head Island, SC 29926
aldenbauer706@gmail.com
(843) 384-1506

January 4, 2016
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