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CERTIFICATE OF COUNSEL

Counsel for the Petitioner certi'ﬁes that the Petition for Rehearing was made and| finally

QUESTIONS PRESE TED -

Whether the Court of Appeals faxled to properly apply South Carolina law to the two

identical “LSRP Notification Endorsements” which Respondent itself incorporated into
Respondent insurer’s two policies (an initial and a replacement policy) issued to
Petitioner, which resulted in the Court of Appeals’ failure to enforce Respondent’s own
clear and unambiguous exclusion of the “Loss Sensitive Rate Plan surcharge pre mium”
from applying to the two policies Respondent issued to Petitioner?

Whether the Court of Appeals erred by rewriting the insurance policies issued by
Respondent to Petitioner in favor of Respondent by relying on a rule of law which only

arises when an ambiguity exists, after the Court of Appeals agreed with both partles that
there was no ambiguity in the pohcles Respondent issued to Petitioner? g

i

Whether the Court of Appeals erred in factually concludlng that Petitioner intended for
the “LSRP surcharge premium” to apply to the two policies Respondent issued to
Petitioner, when this factual conclusion was incorrect and, more importantly,
inappropriate since undertaking ‘a factual ana1y31s required the Court of Appealsito

disregard, ignore and rewrite Respondent s own; clear and unambiguous exclusion of
“LSRP surcharge premium”. contained in’ Respondent’s “LSRP Notification

Endorsement” Respondent 1ncorporated 1nto both pollcles issued to Petitioner?

STATEMENT OF THE CASE

Petitioner 1s a family owned trUcking company in the Pee Deearea of

South Carolina which has been in business since 1945. Petitioner employs over 70 truck drivers

and 40 office administrators and supplies national transportation for Petitioner’s custorners.

(Appendix’ 00503.)

!.
!
§

This case arises from a dlspute between Petltloner as named 1nsured under an 1nsurance

policy, and Respondent as Petltloner S 1nsurer regardmg the appllcablllty of an “LSRI{’

surcharge premium” to the msurance COverage Respondent 1‘ssued to Petltloner The m1t1al

1
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insurance policy was issued in December of 2003 (Appendix 00594-00615). The samé policy
replaced by Respondent in March of 2003 (Appendix 00616-00647).- Both policies pravided
Petitioner with workers compensation ilnsurance and both policies contained an identical “LSRP
Notification Endorsement” prepared by Respondent and required by the South Carolina
Department of Insurance (SCDOl) 1n order to ensure that all named-insured parties would be on -

notice of the intent and details of »thef;f-:‘.IfSRP surcharge ,prernium.plan” whenever it applied to a

policy issued by insurers to named 1nsureds (Appendlx ~00575 )

The lower court issued an order dated February 5 201 5 holding that the “LSRP
Notification Endorsement” prepared by Respondent and 1ncorporated into both policies issued to
Petitioner clearly, unequivocally and unambiguously excluded the application of the “L'SRP
surcharge premium” from the two policies Respondent issued to Petitioner and ordered
Respondent to reﬁmd Petitioner’s $52__,1 14 letter of credit Respondent had appliedto
Respondent’s claim for a $175,000 “‘lJSRP surcharge premium” from Petitioner. (Appendix 001
-0014) | L

Respondent appealed the lovyer hc‘ourt 'S de01s10n\ .to tbe South Carolrna Court of Appeals

and, on January 10, 201 8, the Court of Appeals reversed the lower court by holding that the

“LSRP surcharge premium’ applled to both pollcles 1ssued by Respondent to Petitioner.
(Appendix 767-0771) Petitioner’s tlmely request for a rehearrng was denied by the Court of
Appeals by an order dated Aprrl 18, 2018. (Appendlx 0804. ) Thereafter, Petitioner timely filed
this Petition tor a Wr1t of Certrorarl seekmg a review of the Court of Appeals’ decision by the

South Carolina Supreme Court.




= B‘:AC.KGRO’jUND FACTS
On November 1, 2003, six (6v) -days prior the effective date of the initial policy
Respondent issued to Petitioner on November 7, 20023, the SCDOI condz‘tionally authorized
South Carolina assigned risk insurers, including Respondent, to charge an extraordinary “Loss
Sensitive Rate Plan surcharge pre_rniurn” to certain policy holders in South Carolina. (Appendix
547.) However, SCDOI required’participating insurers to provide prospective insured parties
with a “notification” that the LSRP surcharge premium would apply to their policies.

Specifically, SCDOI’s BASIC MANUAL of LSRP rules (Appendix 00566-00590) required

insurers intending to apply the “LSRP surcharge premlum .to ‘their policies to incorporate into

each policy an “LSRP Notification Endorsement” which_ would.“ensure” that any South Carolina

& ‘ |
insured party affected by the LSRP surcharge premium would be “notified of the intent and

details of the (I SRP) Plan:”

D. Notice to Assigned Risk Policyholders
‘All assigned risk policies shall be endorsed with policy endorsement WC
00 04 17 - Assigned Risk Loss Sensitive Rating Plan (LSRP) Notification
(“LSRP Notification Endorsement”).in order to ensure that all possible
qualifying risks are notified of the intent and details of the Plan. All

- assigned carriers shall be required to attach this endorsement to all
asgzned risk policies. '

(Empha51s supphed ) (Appendix 00575 )

Pursuant to the foregorng SCDOI notihcation requirement both pollcies issued to

Petltioner contained a version of the “LSRP Notiﬁcation Endorsement prepared by Respondent
which was based on a model “LSRP Notiﬁcation Endorsement” provided by SCDOI (Appendix

00582,) Respondent incorporated its own version of the “LSRP Notification Endorsement” into




Petitioner’s initial policy at Appen'di}f(.';;(‘)jO608 and into Pétitioner’s replacement policy at

Appendix 00628. : ’ o | | : ' [ L ’
It is noted here that Respo'ngd.éf;t’_"s OWﬁ vcr'éior‘;l}oif th(;‘_f.LSRP Notification Endorsement”
actually excluded the application -of the “-_‘LSRP 's_urchérgé prémium” from all South Carolina
policies. The first sentence of Respondent’s version of the “LSRP Notification Endorsement”
states:
This endorsement is issued because you may qualify to have the
cost of your insurance subject to the assigned risk mandatory Loss
Sensitive Rating Plan (LSRP).
'(Appendix 0060.8 and Appendig 00628.)
After listing the seven (7) qualiﬁcat'iqlr:;ts; for LSRP “eligibility, ” Respondent’s own version of the
“LSRP Notiiﬁcatio.n Elldoréemenéi’ ended with thefollowmg s"e‘ntence:

This endorsement applieé in,the S:tjéte‘s'{ 1,1steci}ff,r__1 tt‘he"s_:chedule below:

- SCHEDULE

STATE I PREMIUM ELIGIBILITY
Alabama $200,000
Alaska ' ©$200,000
Connecticut : $200,000
District of Columbia $200,000
Georgia $200,000
Idaho - - $200,000 .
[llinois - S - -$200,000 .
Indiana -~ . ... _ $100,000
Kansas ' ' $200,000
Nevada .~ -~ . . $200,000
New Hampshire . $175,000

- North Carolina = - =~ . - . !$200,000
South Dakota - 7 . .$200,000

Therefore, Respondent’s own plain, clear and .u:na;mb‘i' ii‘ou‘s)?vlanguage it incorporated into its

version of the “LSRP Notiﬁcatiori_‘Eriddrsemient,” exc’luded;{the‘ajb}SliCation of the “LSRP
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surcharge premium” from all South Carolina insurance policies, including the two poli

Respondent issued to Petitioner.

Not withstanding the éécclusion of the “LSRP surcharge premium” from the twa

issued to Petitioner, Respondent neVé‘itheless‘ asserted a'clai'm against Petitioner for an

surcharge premium” of $175, OOOO after the pohcy cov_rage year had concluded and ap

Petitioner’s $52,114 letter of credlt to the asserted “LSRP surcharge premium.”

Petitioner filed this lawsuit to recover from Respondent the $52,114 Letter of Credit P

had pledged to cover any additional workers compensation premium found due. Aftes

discovery, both parties filed motions summary judgement in the lower court.
After applying South Carolina law regarding interpretation of insurance policie

Respondent’s “LSRP Notification Endorsement,” the lower court held that the Respon

“LSRP Notiﬁcation Endorsement” 'excluded the application of the “LSRP premium sur

from the pollcxes 1ssued by Respondent to Pet1t1oner and ordered Respondent to refund the

Asar

cies

policies
“LSRP
plied
esult,
etitioner
extensive

o

S tO
dent’s

charge”

$52,114 sum under Petmoner s letter of credlt (Appe 'lex 001 - 0014) Respondent appealed

the lower court’s order to the Court of Appeals As 1nd1cated above on J anuary 10, 201 8 the

Court of Appeals reversed the lower court s order in favor of Petltloner by holdlng that
Respondent’s “LSRP Notification Endorsement” did not exclude the “LSRP premium

from applying to the policies issued by Respondent o Petitioner.

surcharge”

Petitioner seeks a writ of certiorari to review the Court of Appeal’s decision to reverse the

decision of the lower court in favor of Petitioner.




ARGUMENT

~ The Court of Appeals failed to properly apply South Carolina law to the two

identical “LSRP Notification Endorsements” which Respondent itself incorporated -
_into Respondent insurer’s two policies (an initial and a replacement policy) issued to

Petitioner, which resulted in the Court of Appeals’ failure to enforce Respcimdent’s

own clear and unambiguous exclusion of the “Loss Sensitive Rate Plan surcharge

premium” from applying to the two policies Respondent issued to Petitione

T,

After properly stating the South Carolina rulesv__.o'f irisurance policy interpretation, the

Court of Appeals nevertheless fai.ledtti‘cl) _'properly_afiﬁly these rules to the exclusionary language

contained in Respondent’s own “LSR}’ Notification E:_rfdovr'sfém'ent,”‘ which was incorporated by

both of the policies issued to Pétitiopér;

_ Respondent’s version of the ‘;LSRP.NofniﬁcatiQn Enldorsement” used in both of
subject policies contained a clear and unambiguous list of all states wherein Responder
to apply the “LSRP premium surcharge.” Very clearly, the state of South Carolina doe
appear on the list. This omission bijlespondent of the state‘of South Carolina effectiy
excluded both of the South Cérolina policiesv Respondent issued to Petitioner from app

“LSRP premium surcharge” from the subject pol.icvies.

It is further noted here that R}ef‘s!}éondent’ls i_’psuréirice fpo"licy itself sets out contractual

principles controlling any policy"fchairlée”'té Rés'bovr:l: nt s:_zii'nsurance policy:
GENERAL SECTION. -,
A. The Policy

This policy includes at its effective date the Information Page and
all endorsements and.schedules listed there. It is a contract of
insurance between you (the employer named in Item 1 of the
Information Page) and us (the insurer named on the Information
Page). The only agreements relating to this insurance are stated in

the
1t intended
s not

rely

ying the




thlS policy. The terms' of thls DOll J may' not Be changed or waived
except by endorsement issued by us to be part of this policy.
(Emphasis supplied.)(Appendix 00603.)

C . ’ !
Clearly, Respondent’s own policy prohibits any “change” in the policy’s terms “except by

endorsement issued by (Respondent) to be part of this policy.”
Respondent’s .appeal from the loWer eourt’s.deeision is clearly an effort by Respondent to
avoid the consequences of its on\rn cle_ar‘and unequivocal policy terrns Respondent itself used in
preparing its version of the “LSRP Notiﬁcation Endorsement.” While Respondent persuaded
the Court of Appeals to rewrite Respondent S “LSRP Notification Endorsement” for

Respondent’s benefit, the Court of Appeals not only 1nva11dated the controlling insurance

contract law its order cites, but also v101ated Respondent s own 1nsurance contract which clearly
prohibits unilateral pollcy changes See USAA Prop & Cas Ins. Co v, Clegg, 377 S.C. 643,
655, 661 S.E.2d 791, 797 (2008) (Courts must enforce, not write, contracts of insurance, and

their language must be given its plain, ordinary and popular r_neaning.)

Respectfully, the Court of Appeals was taken in by Respondent’s false proposition that

: ' : |
the conditional allowance by SCDOI to allow insurers in South Carolina to apply the “LSRP
surcharge premium” to their South Car_olina‘policies, meant that the “LLSRP surcharge premium”
: S |

would be automatically incorporated into all South Carolina policies, “as a matter of law,

2

simply by mentioning “LSRP surcharg"e" premiurn.” However this proposition is totally false.

[(‘

To the contrary, SCDOI spec1ﬁcally requlred a -f’1nsurers 1ntend1ng to apply the ['LSRP

surcharge premium,” to 1ncorporate an “L%RP Not1ﬁcat10n Endorsement” into each policy in
order to “ensure that all'possible qua}lifying rlsks are notrﬁed of the intent and details of the

(LSRP) Plan.”:




D. Notice to Assigned Risk Policyholders.

All assigned risk policies shall be endorsed with policy endorsement WC

00 04 17 - Assigned Risk Loss Sensitive. Ratrng Plan (LSRP) Notificatio
(“LSRP Notification Endorsement”) in order to ensure that all possible
qualifying risks are notxﬁed of the intent-and details of the Plan. All
assigned carriers shall be requlred to attach thrs endorsement to all
assigned risk pohcles Lo R

(Emphasis supplied.) (Appendix 00575.)
However, the Respondent’s version of the “LSRP Notification Endorsement,” v

incorporated into both polices issued to Petitioner, utterly failed to notify Petitioner tha

'

n

vhich it

t the

“LSRP surcharge premium” would apply to South Carolina policies, including the two policies

issued by Respondent to Petitioner. To the contrary, the clear, unequivocal and unamb

language Respondent used in its version of the “LSRP Notification Endorsement” exc}
“L.SRP premium surcharge” from applylng to the South .Carfolina policies Respondent 1

Petitioner.

Respondent’ s clear and.“un:a'rnhziéuous ercl usibni-‘ o-f the
applying to the South Carolina Zpo.'lie‘i.e:s'issued bj}.Petitioner .should have been enforced
the Respondent by the Court of Appeals just like the lower court did. Instead, the Cou
Appeals embraced Respondent’s false proposition that SCDOI’s condrtlonal requireme
insurers to incorporate the “LSRP Notiﬁcation Endorsement” into their to policies som

“amended/supplanted” (Respondent’s Final Brief at Appendix 00680, Line 6) and/or “

“LSRP premium surcharge”

iguous

uded

ssued to

from
against
rt of

nt for
chow

evised

and amended” (Respondent’s Final Brief .at Appen‘dix 00628, Line 12) the plain, ordinary, clear

and unambiguous excluszonary language Respondent used in its version of the “LSRP

Notrﬁcatron Endorsement” that it mcorporated mto its- South Carolina policies.




The false proposition Respondent used to overcome Respondent’s own language in its

version of the “LSRP Notification Endorsement” requires the Courts to ignore and disregard

time-honored South Carolina rules of law binding contracting parities to their own clear and

unambiguous contractual terms. _Th'eg:@ourt of Appeals',,err_edl.iby condoning such an abe

N
I

2

which unabated and uncorrected, wouid‘iresult in the plarn

insurance contracts in South Carorin; vfnoilonger bemgenforceable Respondenf’s false
proposition would permit insurers to :eontest their own clear and unamhiguous terms to
own self—serving ends.

Our courts should not assist insurers rewrite their own policy exclusions in orde
drastically change and alter the .plain, ordinary and unambiguous meaning of policy ter

courts should not bend applicahle rules of law to the point of breaking them in order to

‘clear, unambiguous terms in

rration,

suit their

r to
ns. Our

give an

insurer relief from their self—created dilemmas and their own choice of exclusionary language. |

The only fair, reasonable and. proper 1nterpretat10n of Respondent S “LSRP Notificatior

.,.u

Endorsement” is that it excluded from all South Carohna pohcles such as the ones Res

1ssued to Petitioner, the appllcatron of the “LSRP prem um surcharge

Auto-Owners Insurance Company v. Ben]amm 415 S C. 137 781 S.E. 2d 137
2015) (Shearouse Adyv. Sh No. 48 at 36) is but one example of legrons of cases
-bind contracting parties to their prain, speciﬁc,.unequivocal language used in their own
cont_racts:.

Insurance policies are subject to the general rules of contract _
construction. Whitlock V. Stewart Title Guar. Co:, 399 S.C. 610,
614, 732 S.E.2d 626, 628 (2012) (quoting M & M Corp. of S.C. v.
Auto-Owners Ins. Co:, 390 S.C. 255, 259, 701 S:E.2d 33, 35 ‘
(2010)). The cardinal rule of contract interpretation is to ascertain

1

pondent

Ct. Ap.
which

insurance




“and give legal effect to the parties' intentions as determined by the
contract language. Id. (quoting McGill v. Moore, 381 S.C. 179,
185, 672 S.E.2d 571, 574 (2009)). Courts must enforce, not write,
contracts of insurance. and their language must be given its plain,

ordinary and popular meaning. Id. (quoting USAA Prop. & Cas.
Ins. Co. v. Clegg, 377 S.C. 643, 655, 661 S.E.2d 791, 797 (2008)).

Whe_re the contract's language is clear and unambiguous, the

language alone determines the contract's force and effect.
Whitlock, 399 S.C. at 615, 732 S. F 2d at 628 (quotlng McGlll 381

S.C.at 185,672 S. E2d at 574)

(hmphasrs supphed )

II. The Court of Appeals erred by rewrltmg the‘insurance policies issued by

Respondent to Petitioner in favor of Respondent by relying on a rule of law which
only arises when an amblgulty exists, after the Court of Appeals agreed with both
parties that there was no ambiguity in the policies Respondent issued to Petitioner.

In interpreting the clear and unambiguous exclusion contained in Respondent’s
Notification Endorsement,” the Court of Appeals erroneously decided to “consider the

whole” in its effort to “second guess” the intention of the parties. However, there was

for the Court of Appeals to look any further than the clear and unequivocal exclusion of

‘LSRP
policy as a
no reason

the

“LSRP surcharge premrum” from’ the pollcles 1ssued to Petltloner and. contalned in Respondent’s

“LSRP Notrﬁcatlon Endorsement ” :

|

Instead enforcing Respondentg’f’s pol'icy as written' the Court of Appeals undertook to

determine what.the contractmg partles mtended To fac;lhtate this effort the Court of Appeals

s -«-";'(_‘!' ' H

resorted to a rule of law that only arlses whenever an amblgulty ex1sts However, in thi
Court of Appeals had agreed with both partles that no ambiguity existed in Respondent
Nevertheless and without the ex1stence of an amblgulty, the Court of Appeals rewrote t

insurance policies issued by Respondent to Petrtloner in favor of Respondent.

10

s case, the
s policy.
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Under South Carolina law, partles areboundbyheplam,spemﬁc, unequivocal language
used in their insurance contracts. Courts are required- te‘en%(‘)”rce iﬁsurance policies as written,
and they cannot second guess what the contracting parties may have intended. However, an
exception may exist whenever there is an ambiguity, in which case Courts are permitted to look
beyond the ambiguous‘ terms .in order to ascertain the intention of the contacting parties.
Conversely, however, where no ambiguity exists, courts should not superimpose their own
interpretation upon the clear, unafnbiguous policy language used by the parties.

The foregoing rules are enunciated in the case of Auto-Owners Insurance Company v.

Benjamin, supra. First of all, Auto-Qlw‘ners InSurance’Com})any states that the “cardinal rule” of

construction requires courts to ascerfain and giv'ejlegal .feffeét to the insurance contract language:

Insurance p011c1es are subJect to. the general rules of contract
construction. (Cltatlons omitted.) The cardinal rule of contract
interpretation is to ascertain and give legal effect to the parties'
intentions as determined by the contract language. (Citations
omitted.) "Courts must enforce, not write, contracts of insurance,
and their language must be given its plain, ordinary and popular
meaning." (Citations omitted.) Where the contract's language is

* clear and unambiguous, the language alone determines the
contract's force and effect.” (Citations omitted.)

7]

Secondly, whenever a Court determines that the insurance contract’s language
ambiguous, the Court is permitted to look beyond the ambiguous language and consider the

“whole document” to assist the Court d_etermine the intention of the parties:
Whether the language of a contract is amblguous is'a questlon of
law for the court.- An 1nsurance contract'is read as.a whole
document so that 'one may not, by pomtmg 'gut a single sentence or
clause, create an ambiguity." (CltathI’lS omltted ) However, this
court must construe "[ajmbiguous or eonﬂlctlng terms in an
insurance policy . . . liberally in favor of the insured and strictly

" against the insurer.” (Citations omitted.) Insurance policy

11




exclusions are construed most strongly against the insurance
company, which also bears the burden of establishing the
- exclusion's applicability." (Citations omitted:)

Again, the intention of the parlies to an lnsuranée eontract where the terms are clear and

unambiguous should be deduced from the plain, ordinafy and un'alnbiguous policy language
itself. The exclusion created by Respondent under in its version of the “LSRP Notification

Endorsement,” is not ambiguous. Accordingly, the Court of Appeals should have enforced the

endorsement as written, just as the lower court did. Stated differently, there was no reason for

the Court of Appeals to go beyond the plain language of Respondent’s “LSRP Notification
Endorsement,” in order to interpret its clear and unambiguous language stating that “LSRP

surcharge premium” did not apply to South Carolina policies such as the policies issued to

Petitioner.

III.  The Court of Appeals erred:m factually concludmg that Petitioner intended for the

“LSRP surcharge premlum” to apply to the two, polncnes Respondent 1ssued to
Petitioner, when this factual. conclusnon was‘mcorrect and, more 1mp0rtanltly,

inappropriate since undertakmg a factual analySIS requlred the Court of Appeals to
disregard, ignore and réwrite Respondent’s own clear and unambiguous excluszon

of “LSRP surcharge premlum” contained in Respondent’s “LSRP Notification
Endorsement” Respondent incorporated into both policies issued to Petitioner.
|

The intention of parties to a clear and unambiguous insurance contract should O:nly be
!

deduced from the plain, ordlnary and unambiguous policy language itself. The Court Eof Appeals

failed to enforce the plain language used by Respondent’s “LSRP Notification Endorsement,”
which clearly and ambiguously" excluded the “LSRP surcharge premium” from applying to the
policies Respondent issued to Petitldner. Instead the Court of Appeals undertook to second

guess and analyze what the contractmg partles 1ntended In d01ng so, the Court of Appeals

rewrote the insurance policies 1ssued by Respondent P.-etvltlonen in favor of Respondent.




The factual conclusion by the Court of Appeals that Petitioner intended for the
surcharge prernium” to apply to the two pol‘icies'issued to Petitioner by Respondent is

contradicted by affidavits provi_ded by Petitioner’s officers (President Allen Ard at App

“LSRP

endix

00503-00508 and Safety Director Harry Brown at Appendix: 00545-00546). These officers of

Petitioned stated that no one ever_ expla_ined the “LSRP” to Retitioner.

According to Petitioner’s Svafvet&;_Direetor Brown brochure explaining the “LS

RP

surcharge premium” would not have been relévant to Petiti_oher because both policies issued by

Respondent to Petitioner excluded the “LSRP surcharge premium” from applying to the two

South Carolina policies issued to Petitioner. (Appendix 00546) Petitioner’s president,
Ard, states that Petitioner understood the $52,114 letter of credit Petitioner gave to Resj
“would be rescinded by (Respondent) as soon as the final audit was completed and the
Premium paid by (Petltroner )’ (Appendrx 00507)

As the lower court stated the scant use by Respondent of the term “LSRP” in th
1nsurance contracts issued by Respondent to Petltloner falled to alter the clear, unambig

. 2 ] . ;
exclusion, Wthh in Respondent ] own words used in the “LSRP Notlﬁcatlon Endorsen

excluded the applrcatlon of the “LSRP surcharge premlum”,zifrom the two South Carolin
issued to Petitioner. (Appendix 008) There is no factual basrs tor the Court of Appeals
concluding that Petitioner intended for Respondent to charge Petltroner the “ILSRP surc

premium.”

More importantly, the factual conclusion by the Court of Appeals that Petitioner

for the “LSRP surcharge premium” to apply to the two policies issued to Petitioner by

Allen
hondent

Final

Uous
1ent”

a policies
harge

intended

Respondent is contradicted by the plain and unambiguous language Respondent itself used in its

13-




I

Vo o . e e

own “LSRP Notification Endorsement,” which clearly and specifically excluded the “LSRP

surcharge premium” from applying to the two policies Respondent issued to Petitioner

Stated

differently, there was no basis for the Court of Appeals to factually conclude that Petitioner knew

Respondent would apply the “LSRP surcharge premium” to Petitioner’s policies after the

Respondent’s policies were deliv'eredto Petitioner with Respondent’s “LSRP Notification

Endorsement” incorporated therein, which endorsement clearly, plainly and unambiguously

notified Petitioner that the “LSRP squharge prernium"’:_ Was;‘.excluded from Respondent’s South

Carolina policies.

Under South Carolina insnrdnee law, the inte‘ntrio'n of the parties to an insurance contract

is best derived from looking at the llang;uage used in the insurance contract itself. Whe

Never

insurance contract language is clear and unambiguous, Courts should not rewrite an insurance

contract, undertake to second guess what the parties intended, or otherwise torture the |
unambiguous language contained in the contract, in an effort to arrive at an alternative
interpretation, meaning or conclusion that favors one party and hdrms the other. See, 4
Owners Insurance Company v. Benjdmin, supra.

The fact that both pohcles 1ssued by Respondent to Petltloner excluded “L.SRP

premium” from appllcatlon in Petltloner ] p011c1es should have been recognized as ove

hlain,

luto-

surcharge

rriding

anything else to the contrary. T he faetdal conclué‘ior‘i :b tHe Court’o,f Appeals is contradicted by

<

the plain and unambiguous lang,uage used by Respondent in 1ts own “LSRP Notificatio
Endorsement,” which clearly and spemﬁcally excluded the “L. SRP surcharge premium’

applying to the two policies Respondent issued to Petitioner.

14
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In sum, there was no basis fof the Court of Appeals :t‘o fabtually conclude that Petitioner
knew Respondent would apply thé “LSRP surchafge 'prgz_fhi&.rri"’ to Petitioner’s policies after the
policies were delivered by Respohdé'ni to Petitioner with Reépondent’s “LSRP Notification

Endorsement” contained therein, which clearly, plainly and unambiguously informed Petitioner

that the “LSRP surcharge premium” was excluded from Respondent’s South Carolina policies.
The intention of the parties to an clear and unambiguous insurance contract is best derived from
looking at the language the parties usea in the insurance contract itself.
~ CONCLUSION
For the foregoing reasons, Petitioner Ard Trucking Company respectfully requests that

this Court grants its Petition for Writ of Certiorari.

Respectfully Submitted, -

SC BarNoTT755
Attorney for Petitioner
Ards Trucking Company

Hartsville, South Carolina
May 17, 2018
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