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STATEMENT OF ISSUES ON APPEAL

L DOES SOUTH CAROLINA LAW ALLOW A JUDGE TO DETERMINE THE
AMOUNT OF PREJUDGMENT INTEREST TO BE AWARDED IN AN
INVERSE CONDEMNATION CASE
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II. STATEMENT OF THE CASE

Respondent initiated this action on September 20, 2013 alleging‘negligence and inverse
condemnation. The complaint Was subsequently amended to include 5 other Plaintiffs in
November of 2013 alleging similar flooding issues. A jury trial was held between March 27,
2017 and-March 29,2017 in Aiken County. After the close of Respbndent’s case in chief,
Respondent e..le_cted to ferege hlS claim of negligence and submit only fh_e inverse condernnation
cause of action to tne jury. After th@e days o'f testimony and argument, thejury awarded
Respondent the amount of $134,000.00 as just cempensation for the market value of the preperty
taken through the actions of Appellant. |

On April 12,2017, Respondent moved the lower court for an award of attorney fees and
| costs pursuant to S.C.FCOde § 28-2-240 and S.C. Code §28-11-30. On April 24, 2017, two .other
Plai‘ntiffs settled their claims at mediation. Harold Héns‘on settled his claim for $100,000.0_() and
David McKee’s claim was settled for $50,000.00. The parties further stipulated that Respondent
- could not recover prejudgment intefest on either of the settled claims. Qn May 22,2017,
Reepondent amended his motion for an award of attorney fees and costs to include Responldent
Hanson pursuant to the same statufery authority.

On June 16, 2017, the lower Court issued an Order granting the following relief to
Respondent:_
e Costs of $23,984.89;
. Prejudgnlent interest of $37,769.67 o'nv the jury award only;
o Post-judgment intefest of $1650.10;
e Attorney fees in the Amount of $68,707.87 for Respondent; and

e Attorney fees in the amount of $33,000.00 for Hanson. R.18
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Appellant filed a motion to reconsider the lower court’s June 16, 2017 Order on June 26, 2017,
seeking reconsideration of the lower court’s “Order awarding prejudgment interest.” R.20 The

lower court denied the motion to reconsider on August 11, 2017. R.1-57
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FACTS
Respondent is a homeowner in Aiken County whosé property was flooded by stormwater
runoff from the recéntly constructed 1-520. Respondent filed an inverse condemnation action
claiming that Appellant redirected and increased the flow of storfnwater ontq'his property,
resulting iﬁ a constitﬁtiohal faking of hisiprop'erty for public use. 'Aﬁ Aiken Céunty jﬁ_ry agreed
and awarded hiﬁl $134,000.00 iﬁ damages for the loss o-f value of his property. Via post trial

motion, the lower court awarded costs, attorney fees, and prejudgment interest to Respondent.
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ARGUMENTS

Standard of Review

The single issue in this appeal is an interpretation of law in the State of South Caroliﬁa.

Therefore, the standard of review is plenary. See S.C. Const. art. V, §§ 5 and 9; S.C. Code Ann.
§§ 14-3-320 and -330 (1976 & Supp 1999); S C Code Ann. § 14-8-200 (Supp. 1999) (grantmg
'A Supreme Court and Court of Appeals the Jurlsdlctlon to correct errors of law in both law and

“equity actlons); I'Onv. Town of M. Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000).

South Carolina law allows an award of interest on the judgment of just compensation
S.C. Code § 28-2-420 states:

A condemnor shall pay interest at the rate of eight percent a year upon
sums found to be just compensation by the appraisal panel or judgment
of a court to the condemnee. This interest shall accrue from the date of
filing of the Condemnation Notice through the date of verdict or
judgment by the court. Interest accruing on funds on deposit with the
clerk of court must be offset against the interest computed pursuant to
this section. Interest shall not accrue during the twenty-day period
commencing upon the date of verdict or order of judgment. If the
judgment is not paid within the twenty-day period, interest at the rate
provided by law for interest on judgments must be added to the
judgment. Thereafter, the entire judgment shall earn interest at the rate
provided by law for interest on judgments.

Apbellant cites Vick v. S.C. DOT, 347 S.C. 470, 556 S.E.2d 693 (Ct. App. 2001) in
support of its argﬁment that Re‘spond_ent is not entitled to prejudgment intefest. Vick dealt with
‘an appeal in which the SCDOT challenged a jury charge that allowed the jury to determiné
‘prejudgment ‘interest.' The applicable language in that case reads as foilows:

A Plaintiff is generally entitled to interest in property cases. (emphasis
added) 11 S.C. Juris. Damages § 8(a) (1992); see E. I. Du Pont De
Nemours & Co. v. Lyles & Lang Constr. Co., 219 F.2d 328, 342 (4th Cir.
1955). This court noted in a condemnation case that "the purpose of
awarding interest is to compensate the landowner for the delay in the
monetary payment that occurred after the property has been taken." S.C.
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Dep't of Transp. v. Faulkenberry, 337 S.C. 140, 149, 522 S.E.2d 822, 826
(Ct. App. 1999). The addition of prejudgment interest is designed to pay
the landowner for the time value of money that should have been received
at the time of the taking and is an element of just compensation. Id.

We find this principle is equally applicable in an action for inverse
condemnation; however, unlike government condemnations, the
legislature has not set a rate or method for determining interest in inverse
condemnation actions. South Carolina case law implies that interest
recoverable in inverse condemnation actions is an issue to be charged to
the jury for its determination as a measure of damages. See S.C. State
Highway Dep't v. Miller, 237 S.C. 386, 392, 117 S.E.2d 561, 564 (1960)
(stating, "assuming, without deciding," that interest was recoverable, "it
was the duty of the respondents to call the matter of interest on the award
to the attention of the trial judge and request an instruction upon such so
that the jury could, by their verdict, determine what was 'just
compensation'."). Moreover, "the court may even consider the market rate
of interest rather than the statutory legal rate, if that will be required to
compensate the Respondent fully."

Vickv. S.C. DOT, 347 S.C. 470, 480-481, 556 S.E.2d 693, 699 (Ct. App. 2001). Nowhere in
this langqage does it say that a Respondent waivés ‘his aBility to recover pre-judgment interest by
failing to reqﬁest a jury charge. The Court of Appeals stated that it is “implied” that thé issue of
prejudgment interest can be chargéd to the jury. Even the precedent relied upon by the Court of
Appeals indicates it was “assuming, without deciding” that interest was recoverable. The most
important language in the Vick case is the last sentence quoted above. The Court of Appeals
specifically said that “the court may even consider the market rate of interest rather than the
s'tatutory legal rate, if thétwill be required to‘. compensate the Plaintiff fully..”(emphasis_added).
If the court is alloWed to consider the market rate of interest for b,urposes of 'prej udgment
interest, it cannot be a matter within the éxclusive province of the jury.

To understand Appellant’s only argument, this Court must examine S.C. State Highway

Dep’t v. Miller, 237 S.C. 386, 392; 117 S.E.2d 561, 564 (1960). Miller was the primary

authority cited by the court in Vick in finding that South Carolina law implied that interest is an
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issue for the jury. However, Miller was decided before the legisiature established a statutory
right to interest in condemnation cases. In fact, the underlying issue in Miller dealt with
traditional condemnation and not inverse condemnation. Accordingly, Miller was overruled by
the statutqry schemg enacted legislature and has no precedential value to the ’issue currently
before this Court. Without Millér, Vick is without any foundational or precedential suppoﬁ and
cannot now support Appellant’s argument. | | |

If this Court were to adopt the théory. of Appellant, a troubling paradox could be created
delineating statutory condemnation cases from inverse condemnation cases. In both instances, a
citizen is depfived of property by an action of the government. In cases where the government
initiates the llitigation, the citizen is guaranteed to be awarded interest if he preyails under S.C.
. Code §28-2-420. Undér the scheme argued by Appellant, such interest is uncertaiﬂ and left to

~ the discretion of the jury. Such a dichotomy would be unjust and may actuélly i‘ncventivize the
government from forégoing the statﬁtory condemnation procedure in an effort to escape the |
certainty of interest under S.C. Code §28-2-420. Thibs cannot be the iﬁtent of the legislaturé ﬁor
‘an outcome authorized by this Cou.rt.'

The laW has long allowed prejudgment interest on obligations to pay money from the
time when, either by agreement of the parties or operation of law, the payment is demandable, if
the sum is certéin or capable of being reduced to éertainty. Smith-Huntef Coﬁstr. Co. . Hopson,
365 S.C. 125,128, 616'S.E.2d 419, 421 (2005‘); Babb v. Rothrock, 310 S.C. 350, 353, 426 S.E.2d
789,791 (1993). The fact that the amount due is dispitted by the opposing party does not rendér
the claim unliquidated for the purposes of an award of prejudgment interest. The proper test for
determining whether prejudgment interest may be awarded is whether the measure of recovery,

not necessarily the amount of damages, is fixed by conditions existing at the time the claim
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arose. Smith-Hunter Constr. Co., 365 S.C. at 128, 616 S.E.2d at 421; Babb, 310 S.C. at 353, 426
S.E.2d at 791; Wayne Smith Constr. Co., 294 S.C. at 146-47, 363 S.E.2d at 119. The right of a
party to prejudgment interest is ﬁot affected by rights of discount or offset claimed by the
opbosing party. It is the character of the claim and not the defense to it that determines whether
préjudgment ip‘terest is alléwable. Lee v. Thermal Engineerfng Corp., 3_52 S.C. 81, 88-89, 572
S.E.2.db298, -3(_)2 (Ct. App. 2002); Southern Welding Works, e, v K& s Constr. Co., 286 S.C.
158, 164, 332 S.E.2d 102, 106 (Ct. App. 1985). A jﬁdgment debtof is required to pay interest bn
his debt as compensation for his continued retention and use of the creditor's money béyond the |
dat‘e payment was due. Sears v, Fowler, 293 S.C. 43, 45-46, 358 S.E.2d 574, 575 (1987).
In this case, Appellaht owed money to Respondent from the time of the taking. Tl;e amount was
~ determinable by operation of law through an inverse condemnation proceeding and was reduced -
toa liquidated suva by the jury on March 29, 2017. ‘This Court only allowed pfejudgment
interest from the time the Complaint was filed, and not from the time of the actual taking. This
comports with VSouth Carolina law. See Babb v. Rothrock, 310 S.C. 350,426 S.E.2d 789(1993)
Nothing in the law prohibit_é Respondent from seeking prejudgment interest from the
court after a verdict. In order to prevent an unjust and unequal outcome between citizens under a
stafutory condemnation proceeding and those under an inverse condemnation proceeding, both
| must be entitled to prejudgment interest. | _The law clearly states that the presiding court may
determine the ra‘fe of iﬁterest. Therefore, the determination of the actual émount of interest is a
matter of multiplication that can be accomplished by either the jury or the presiding judge. In |
such circumstances, the outcome would be the same and any error in not dirécting the jury to

compute that interest was harmless error. The lower court did not err in awarding the interest
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and, even if such error did occur, it was harmless error. Therefore/th¢ lower court must be

AFFIRMED.

cker S. Player
Player Law Firm, LLC
1415 Broad River Road
Cqalumbia, SC 29210
803-315-6300
Tucker@playerlawfirm.com
Attorﬁejy for Respondent

Page 12 6f 14



STATE OF SOUTH CAROLINA

In the Court of Appeals
Appellant Case No.: 2017-001881 :
» RECEIVER)
APPEAL FROM AIKEN COUNTY ‘ B
Court of Common Pleas FEB 28 2013

Doyet A. Early, III, Circuit Court Ju§g Court of Appeals

Civil Action No.: 2013-CP-02-2157
John Burke, ................ e s Respondent
Vs.

The South Carolina Department of Transportation, .............ccccveiiiiiiniiiiiieeninnenn.. Appellant

CERTIFICATE OF COUNSEL

The uhdersigned certified That Respondent’s Brief is identical to t

espondent’s Initial Brief except
~ for references to the Recod on Appeal in compliance with the Rules S '

Tucker S. Player
layer Law Firm, LLC
415 Broad River Road
lumbia, SC 29210
803-315-6300
Tucker@playerlawfirm.com - -

Attorney for Respondent

Page 13 of 14



