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STATE.OF SOUTH CAROLINA ) | IN THE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) . SR

Jericho State Capital Corp. of Florida,: C/A: 2013-CP-26-5530

Plaintiff,
V.

Chicago Title Insurance Company,

Defendant.

C/A:2015-CP-26-1084

Lynx Jericho Partners, LLC, (Consolidated with the above case)

. Plaintiff,
V. 4

Chicago Title Insurance Company,

T i A T S g e R N T T N g T e

Defendant.

ORDER'ADDliESSING MOTIONS FOR‘ SUMMARY JUDGMENT

(Endingn Action) - | h |
This matter is before me as Special Referee to make appropriate ﬁndings of faet 'and
conclusions of law with the authority to enter a final judgment in these cases pursuant to the terms
of the Consent Order of Reference entered February 13, 201 5. A hearing \axras held on Jandary 28,
2017, at Folkens Law Flrm PA, F lorence South Carolma The parties appeared with thelr
respective counsel of record. Based on the entire record before me, | make the followmg findings

and concluswnS' | | |

The cases have been consolidated.. Plamtlffs Jerlcho State Capltal Corp of Florida (herein
“Jerlcho State”) and Lynx Jerlcho Partners LLC (herem “Lynx Jerlcho”) have ﬁled a motlon for

summary Judgment as to 11ab111ty only. Defendant Chlcago Title Insurance Company (herem
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“Chicago Title”) has filed a motion for summary judgment as to liability an‘d damages. Chicago
Title filed an initial motlon for summary&udgment prior to these cases belng consolidated. Later,
a consolidated motion for summary judgment amended the‘originally filed motion ‘ |

Summary judgment may only be granted when “the pleadings [and] deposmons Ce
together with the afﬁdavrts if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to judgment as a matter of law.” Rule 56(c), SCRCP; Lanham v.
Blue Cross & Blue Shield ofSoilth Carolina, Inc., 349 S.C. 356, 361-62, 563 S.E.2d 331; 333
(2002) (when. rullng on a motion for summary judgment, “the evidence and all inferences which
can be reasonably drawn therefrom must be viewed in the li ght most favorable to the nonmoving
party.”).:

Many of the facts are not in dispute. As to the disputed facts, I have viewed those lacts and
the inferences which can be reasonably drawn therefrom in the li ght most favorable to the opposing
party to each party s respective motion for summary Judgment Although I acknowledge that with
cross-motions for- summary Judgment this process can be rather convoluted it must be done in the

absence of a stipulation from the pames that [ apply a preponderance of the evidence standard.

The subject property is approx1mately 131 .40 acres located in Socastee Townshrp, Horry

County, South Carolina (“the Property”). The Property borders the Intracoastal Waterway The
‘McClam family owned the Property for decades until 1t sold the Property in .]uly 2006

Plaintiffs are two mortgagees msured under loan policies of title insurance issued by
Chicago Trtle in 2006. The policies insure defects i in the t1t1e which may have been mrssed by a
title examination, omitted from the public record or arise by fraud or forgery, but also exclude,

among other matters, zoning laws, ordinances, regulations, and eminent domain. Each claimed

exclusion also has at least one exception.

4
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TIMELIN E -

'On July-2, 2002, the Horry Couhty Council adopted Ordinance 88-202 (“the Ordinance”),
which amended the ofﬁcial map of Horry C,;ounty.to show the future locativons of a proposed
highway to provide opportunities for Horry County or other governmental entities to purchase
properfy and to reduce acquisition costs. The Ordinance added to the official map “the right-of-
way identified as Altémativé 1 for the proposed Carolina Bays Parkway from Highway 501 to
Highway 17 By-paés as shown'in th;é document entitled Carolina Bays Parkway, Phase V FEIS
Conceptual Roadway. Plans.” The conceptual roadway plan was attached to the Ordinance.

The Ordinance did not identify the properties.affected by the possible futuré construction
of the Carolina Bay Parkway, nor did it contain a list of pfoperty owners who may have been
affected in the future if the proposed Parkway was actually construct‘ed. The c;)nceptual roadway
plan attached to the Ordinance also did not identify the property that may be affected in the future
by the name of the oWner or by tax map number. The McClam family, owners of fhe Property at
*# that time, were not mentioned in the Ordinance or in the attached conceptual plan.

On July 9, 2002, the Ordinance was recorded with the Horry County Registef of Deeds. It
was indexed under the name “Horry County,” but was not indexed under the names of the property
owners who may be affected by the stsible future constrﬁction of the Carolina Bays Parkway or
under the names of any McClam fa‘lmily members who owned the Property on the date the
Ordinance was ‘recorded. Although the Ordinance states “fhe construction of The Carolina Bays
Parkway from Highway 501 to Highway 17 By-pass will occur . . .”, no condemnation action was
filed at that time. One searching title to the properties affected would ﬁot find the Ordinance unless
the.person had prior knowledge of the Ordinance or checked every filed documeﬁt sequentially in

the Register of Deeds, a patently unrealistic endeavor.
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In July 2006, Jeffrey Shoup and Tom Hix through their company, Peachtree Properties of
North Myrtle- Beach, LLC (“Peachtree”) purchased the Property from the McClam family for
$22,500,000. They intended to develop the land asa lérge_residential complex with béautiful views

and access to the Intracoastal Waterway. To finance its purchase of the Property, Peachtree

obtained mortgage loans from R.E: Loans, LLC (“REL”) and Jericho State Capital Corp. of Florida -

(“Jericho State”). Peachtree gave an'$1 8,452‘0,006.00 first mortgage covering the Property to REL
(“REL Mortgage™). AChicag‘o Title issued a loan policy of title insurance to REL. The policy date
is July 25, 2006, and the insured amount is $17,Q71,873.33 (“REL ‘P'o'licy”).‘

Peachtree also gave a $4,263,888.00 second mortgage covering the Property to Jericho
State (“Jericho State Mortgage™).” Chicago Title issued a loan pollicyr of title insurance to Jericho
State. The policy date is glso July 25, 2006, and the insuréd amount is $4,263,888.00 (“Jericho

State Policy”). The Jericho State Policy and the REL Policy will be collectively referred to at

" times as “the Policies.”

Prior to the closing, Jericho State’s attorney provided Peachfree’s attorney with a closing
checklist. One item required f‘[s]atisfactory resolution of the determination by municipality not to
build a bridge.” On July 17, 2006, Peachtree’§ attorﬁeyv asked Jericho State and its attorneys to
remove that item from the checklist. The item was then removed from the closing checklist.

Another item on the checklist was the requested re;:eipt of a zoning verification letter. On
July 19, 2006, Peachtree’s attorney éent to Jericho State’s attorney a zonihg verification letter
stating the Property is “currently zoned R-1 on the Horry County Zoni‘ng Maps.” The zoning
verification letter said notiling about a planned highway or any restriction from use.

On May 15, 2007, Horry‘ County Council adopted ordinance 76-07, which rezoned the
Property as the Peachtree Plantation Planned Development District (the‘ “PDD Ordinance™). The

P
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PDD Ordinance approved development of the Property as a mixed-use development with

numerous residential peircels. The PDD Ordinance stated it was adopted based on an application

submitted by Peachtree and that Peachtree agreed to donate part of the Property to Horry County:
- The property owner has agreed to donate to Horry County at no cost, property
sufficient to construct that portion of the 300 ft. wide Highway 31 (Carolina Bays

Parkway) right-of-way that traverse the property in issue. The property will be

. conveyed to Horry County by general warranty deed, free of all encumbrances
within'120 days of third reading of this ordinance. (Emphasis added:)

The PDD Ordinance set forth other agreements-between Horry County and Peachtree about
the land Peachtree agreed to donate and convey (the “Parkway Parcel”). The PDD Ordinance was
« recorded May 17, 2007.

On June 8, 2007, Jericho State filed a foreclosure action seeking to foreclose the Jericho

State Mortgage 'and a mortgage it held on other property given by T & J Development of North
Myrtle Beach. A foreclosure hearing was held on October 30, 2007, at which counsel for Jericho
State testified as follows:

[W]e have conducted a title examination of the public records maintained by Horry

County pertaining to the Defendants and to the mortgaged property, and we find no

other parties holding or claiming any interest of record in and to any of [the

Property] . . . as described in the [Jericho State] Mortgage . . .. We therefore advise

the Court that the [Jericho State] Mortgage is and remains a valid second mortgage

lien upon the Peachtree Property . . . subject only to the . . . interests of the [REL

Mortgage]. (Emphasis added.) ' :

The court entered a foreclosure order on November 7, 2007, ordering the Property be sold
subject to the REL Mortgage and finding $7,490,031.71 was due under the note secured by the
Jeficho State Mortgage. Jericho State was the successful bidder with a bid of $9,000,000, a bid
exceeding the amount due under the note. Jericho State received a master’s deed for the Property

recorded February 26, 2008, resulting in Jericho State owning fee simple title to the Property

subject to the REL Mortgage which at that time had a balance of approximately $18,918,047.50.

7
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By letter dated February 26, 2009, Jericho State.submitted a claim to Chicago Title «. . .
due to the taking/condemnation of the- Property in question pursuant to, ‘amongst other
documentation, the Ordinance . . . which Ordinance was not reflected-as a title exception in the

Loan Policy . ...”

On October 12, 2009, Jericho State filed with the Horry County Court of Common Pleas a

verified complaint against‘.Horry Coonty and the SCDOT, docket number 2009-CP-26‘-9968,
seeking an order finding the PDD Ordinance wets not binding, rescinding the rezoning granted by

“the PDD Ordinance, and .terminating the obligation to donate the Parkway Parcel (“Zoning
Rescission Action™). Exhibit C attached to that verified complaint, the'agreement to construct and
fund the applicable part of ttle Carolina Bays Parl‘(‘way,‘was entered into by and between Horry
County and the SCDOT on June 20, 2007, elmost orte year after the Policies were issued.

Jericho State’s February 26, 2009, claim was denied'by Chicago Title by letter dated
December 3’, 2009..‘"1“he claim was denied based on Exclusion 1(a) and noted that a proof of loss
had not been provided. |

On December 15, 2009, three Jyears Aafter the policies were issoed, an eminent domain case
(“Condemnation Action”) was filed by the South Cerolina Department of Transportation regarding
the proposed highway. The statutorily required tender of oayment was made. SCDOT -alleged
Jericho State was the owner of the Property and.condemned 10.18 acres of the Property—the
Parkway Parcel—for highway purposes, as part of 'the‘Carolina Bays Parkway project. The

SCDOT further alleged “[t]he property sought herein is to be acquired for public purposes, more

particularly for the construction of a section of SC Route 31 (Carolina Bays Parkway).” During‘

the course of the Condemnation Action,. Jericho State admitted “[tjhat the'date of taking for

valuation purposes is December 15, 2009.” No attempt was made by Jericho State or Lynx Jericho

A
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to seek valuation of the Property on a date earlier than December 15, 2009 based on the Ordinance
or on an inverse condemnation theory -Jericho State and Lynx Jericho claimed the condemnation
of the Parkway Parcel fesulted ina $4,010,000 loss. The SCDOT argued the loss tbtaléd $998,000.

On March 18, 2010, the parti_es dismissed the Zoning Rescission Action. The Stipulation
of Dismissal stated that “[i]nsofar as the South Carqlina Department of _Transportétion, as agent
for Horry County, South Carolina, has filed an eminent domain action beéring Civil Action
Number 2009-CP-26-11956, and which action resolves' the issues raised in the present declaratory

judgment matter,” Jericho State desired to dismiss the Zoning Rescission Action.

On July 29, 2011, Jericho State filed an action agéinst Chicago Title asserting causes of .

" action entitled Breach of Contract-Recovery of Insurance Benefits; Breach of Contract-Breach of
the Covenant of Goeod Faith and Fair Dealing; and Tortious Bad Faith Refusal to Pay Insurance

" Benefits and Bad Faith Failure to Investigate an Insurance Claim. Chicago Title filed its answer

on February 16, 2012, denying the material allegations of the éomplaint and asserting defenses

> therein.

REL -assigned the REL Mortgage to Mortgage Fund ‘08, LLC by an instrument recorded

‘May 16, 2008. Mortgége Fund <08, LLC filed for bankruptcy in 2011. With approval of the

bankruptcy court in 2012, the} REL Mortgage was assigned to Susan L. Uecker as trustee of the
Mortgage Fund ‘08 Liquidating Trust (the “Liquidating Trust”). The Liquidéting Trust assigned
the REL Mortgage tb Lynx Jericho by instrumeﬁt réecorded May 22, 2013.

Lynx Jericho submitted a claim on the Lynx Jericho Policy by letter dated June 21, 2013.
Chicago Title requested documents. from Lynx Jericho as part of its investigation. Lynx Jericho

provided documents to Chicago Title in December 2014.

g
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In December S, 2014, a jury awarded Plaintiffs $2,1 00,000 in the Condemnation Action as
~ just compensation for the 2009 partial taking of the subject property.
| Chicago Title denied the Lynx Jericho Policy claim on January 30, 2015.
On February 12, 2015, Lynx Jericho filed an actiqn,against Chicago Title asserting the
same causes of action thatl Jericho State asserted in its action. Chicago Title filed its answer on
May 13, 2015, denying the material allegations of the complaint and assefting various defenses.

TITLE INSURANCE

Insurance policies are subject to the general rules of contract construcﬁon. B.LG. Enlefs.,
Inc. v. First Fin. Ins. Co., 334 S.C. 529, 514 S.E:2d 327, 330 (1999). When a contract is
unambiguous, clear, and explicit, it must be construed accordihg to the terms the parties have used.
Id. The court must enforce, not write, contracts of insurance and must give policy language its
plain, ordinary, and popular meaning. /d.

An insﬁrer’s obligation is defined by the terms of the policy and cannot be enlarged by
judicial construction. S.C. Ins. -Co. v. Whité, 301 S.C. 133, 390 S.E.2d 471, 474 (Ct. App. 1990).
“INf the intention of the parties is clear; courts have ﬁo authority to torture the meaning of policy
languagé to extend coverage that was never intended by the banies.” S.C. Farm Bureau Mut. Ins.
Co. v. Wilson, 344 S.C. 525, 544 S.E.2d 848, 850 (Ct. App. 2001). Courts are not authorized to
pervert policy language or to exercise inventive powers to create an ambiguity where none exists.
Stewart v. State Farm Mut. Auto. Ins. Co., 341 S.C. 143, 533 S.E.2d 597 (Ci. App..2000).

Insurance contracts are construed against the drafter, and in favor of coveragé for the
insured. General Acc. Ins. Co. v. Safeco Ins. Companies, 314 SC 63, 443 S.E. 2d 813 (Ct. App.
1994). Insurance policy exclusions are constrﬁed “most strongly against the insurance company,

which also bears the burden of establishing the exclusion’s applicability.” Owners Ins. Co. v.

o
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Clayton, 364 S.C. 555, 614 S.E.2d 611, 614 (2005). The rule that insurance contracts must be

construed against the insurervapplié"s“'to title insurance coniracts. First Cafo\linas Joint Stock Land

: Bank of Columbia v. New York Title, 172 S.C. 435, 174 S.E. 402 (1934).

“The rule of strict construction against the insurer does not apply where the language used
in the policy is so plain and unambiguous as to leave no room for construction. Nor does the rule

of strict construction authorize a perversion of language or the exercise of inventive powers for the

purpose of creating an ambiguity where none exists.” S.S. Newell & Co. v. American Mutual

Liabilfty Ins. Co., 199'S.C. 325, 19 S.E.2d 463, 466 (1942).

Title insurance “is designed to save (the insured) harmless from any loss through defects,

‘liens, -or encumbrances that may affect or burden his title when he takes it.” Firstland Village

Associates v. Lawyer’s Title Insurance Co., 277 S.C.184, 284 S.E.2d 582'(1981).- The purpose of

title insurance is to place the insured in the position that he thought he.occupied when the policy .

was first issued. Whitlock v. Steward Title, 399 S.C. 610 (2012).

'

The insuring provisions of the Policies at issue are

SUBJECT TO THE EXCLUSIONS.FROM COVERAGE, THE EXCEPTIONS
FROM COVERAGE CONTAINED IN SCHEDULE B AND. THE
CONDITIONS, AND STIPULATIONS, CHICAGO TITLE INSURANCE
COMPANY, a Missouri corporation, herein called the Company, insures, as of
Date of Policy shown in Schedule A, against loss or damage, not exceeding the
Amount of Insurance stated in Schedule A, sustained or incurred by the insured by
reason of: ' ‘ '

. *. %k ¥k ok ‘
2. Any defect in or lien or encumbrance on the title;
3. Unmarketability of the title;
% %k %k %

Plaintiffs contend the Ordinance falls under insuring provision 2, “[a]ny defect in or lien

or encumbrance on the title,” and provision 3, “[u]nmarketability of the title.” Plaintiffs, as the

R.13
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insureds, have the burden of showing their claims fall within ‘co'verage Qf the insurance contracts.
Gamble v. Travelers Ins. Co., 251 S.C. 98, ]60 S.E.2d 523, 525 (1968).

Title insurance policies indemnify for loss related to title to the property, not physical

defects or government regulations which inhibit the use ef property. R. Cunningham, W. Stoebuck .

& D.-Whitman, The Law of Property § 11.14 at 274 (1984); 11 COUCH ON INSURANCE § 159:48

(“a title insurer does not make any representation or assume any liability with respect to whether A

the insured will be able to procure government permits authorizing him or her to use the land in
any particular manner; title insurance policy provides protection against defects in, or liens or
encumbrances-on, title, rather than against governmentally imposed impediments on-use of land

or for resulting impairments in the value of the land.”). 2

* The Policies define “unmarketability of title” as:
an alleged or apparent matter affecting the title to the land, not excluded or excepted from
coverage, which would entitle a purchaser of the estate or interest described in Schedule A
or the insured mortgage to be released from the obligation to purchase by virtue of a

contractual condition requiring the delivery of marketable title.

OFFICIAL MAP

An official map is “a map or maps showmg the locatlon of ex1stmg or proposed public

.street highway, and publlc utility rights- of-way, publlc bulldmg sites and publlc open spaces

adopted by the governing authority of a 'municipality‘ or vcounty.” S.C. Code ‘Ann. §6-7-1210.
Counties and municipalities “establish official maps to reserve future locations of any street,
highway, or public utility rlghts -of-way, public. bu1ld1ng site or pubhc open space for future public
acqulsmon and to regulate structures or changes in land use in such rlghts of-way, bu1ldmg sites
or open spaces.” S.C. Code Ann. §6-7-1220.

The adoptien of an official map is a .land planning tool available to counties and

municipalities. The Ordinance directly concerns the official map of Horry County, as it amends

10
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the official map to show the future location of a prqpq_sed highway and to provide opportunities
for Horry County or othfar gove'rnfnenfal entities to pﬁrchase property and to reduée acquisition
costs. ‘The Ordinance is administered by the zéning administrator, and the statutes authorizing the
~ adoption of an official map, which are cited in the Ordinance, state aﬁ official map is “one of the
several instruments of land use control auihorized by this chapter.” Ordinance 107-98 § 6.0. It is
clear the Ordinance by its very terms is a land planning tool.
TITLE,‘MARKETABILITY, BURDENS & ENCUMBRANCES

Title and marketability are concepts distinct from land use and value. McMaster v.
Strickland, 305 S.C. 527,':409 S.E.2d 440 (Ct. App. 1991). Even though a “purchaser may not be
able to use the property for the purpose f;)r whi,ch he sought, such does not mean the sellers cannot
deliver marketable title.” Id. at 530, 409 S.E.2d at 442.

South Carolina deﬁnes an “encumbrance” as a third party’s “right to or interest in land”
resultilng‘ in diminution in value and generally includes liens, easements and other claims. Martin
v. Floyd, 282 S.C. 47, 317 S.E.2d 133 (Ct. App. 1984); Truck South, Inc. v. Patel, 339 S.C. 40,

528 S.E.2d 424 (2000). A “burden on the property” does not always constitute a lien, easement or

other encumbrance. Martin and Truck South, Inc. “The fact that property may be useless or may

be put fo only limited use does not mean that the property is not marketable.” Stanley v. Atlantic
Title Ins. Co., 377 S.C. 405, 411, 661 S.E.2d 62, 65 (2008). Chicago Title cites a number of cases
from other jurisdictions whi‘cvh support the contehtion that ordinances and resolutions that 'regulate
the use of property dq not éffect title. I find these cases persuasive and consistent with the holding

#

in Stanley.

11

R.15

¥801092d0G102#3SVYO - SV31d NOWWOD - AYYOH - Wd v0:¢L 0L INf £L0C - 3714 ATIVOINOYLO3 13



“ DECISION

After reviewing the entire record and cénsidering thé able argqments-of counsel, and in
viewing the evidence in the light most favorable to the Plaintiffs, I conclude that on the date the
Policies Were issued, Peachtree, the owner, and the two mortgagees had the only claims, liens, or
interest in and to the Property, subject only to a utility easement. While the Ordinance may have
potentially frustrated or made it difficult to develop certain parts of the Property, the Ordinance,
like other land plahning tools, only affected the use of the Property, not its title. The Ordinance is
not an encumbrancg or de.fect, an(_j does not render title‘u.nrvnarketable. The Policies provide
protection against defects in, or liens or encumbrances on, title not othemise ﬁoted in the policy,
but there are no coverages for governmentally irﬁposed imbediments on the use of the land or for
impairments in the value of thé land.

I rejéct Plaintiffs’ contention that.the purpose of the Ordinaﬁce is not to regulate use but
rather to-designate a'right-of-way_ and transfer title. As noted above, at the October 30, 2007,
foreclosure hearing, counsel for Jericho State testified that after conducting a title examination, he
could find no other parties holding or claiming any interest of record in and to any of thé Property.
He was right. The Jericho State Mortgage was a valid mortgage, subject only to the REL Mortgage
(and a recorded utility. easement over the Property in favor of Grand Strand Water and Sewer
Authority which was listed as an e*ceptidn on Schedule B to the Policies).

A contrary conclusion could potentially wreak haVoc in the title ~insuranc.e indus.try. The
Official Map is not indexed .under property owner names. It does not appear in the chain of title.
A title abstractor and real estate .lawyervwould have to discern all potential ramifications of a
county’s expression of future plans as aid out in the Official Map if the map were deemed an

encumbrance upon all affected properties. The cost of property transdctions, including the

7 12
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attendant cost of title insurance, would skyrocket.tEcoriomlic development would be chilled as the
State, counties and municipalities would be} éubject to inverse condemnation actions by simply
expressing a desire to oﬁé day considg:f vachAuiringv rights-of-way to various traéts. These are the
types of concerns the-South Carolina S-upreme Court Had in Kiriakides v. The School District of
Greenville County, 382 S.C. 8, 675 S.E.2d 43§ (2009).

The master additionally observed his conclusion was supported by public policy,
namely, the construction of public projects would be severely impeded if the
government incurred liability for inverse condemnation as a result of merely
announcing plans to condemn, citing National By-Products, Inc. v. City of Little
Rock, 323 Ark. 619, 916 S.W.2d 745, 749 (1996) (“Construction of public-works
projects would be severely impeded if the government could incur inverse
condemnation liability merely by announcing plans to condemn property in the
future.”); Santini v. Connecticut Hazardous Waste Management Service,251 Conn.
-121, 739 A.2d 680, 691 (1999) (“[I]f the government were to be considered as
having accomplished a compénsable taking as a result of mere planning that,
because of its publicity, harmed the value of property, public planning would be.
discouraged....”); City of Buffalov. JW. Clement Co.,28 N.Y.2d 241,321 N.Y.S.2d
345, 269 N.E.2d 895, 903-04 (1971) (stating the threat of condemnation generally
does not constitute a taking and any changes in value are incidents of ownership).
The master stated that Kiriakides’s arguments, “if accepted,. would have a
devastating impact on government and its citizens.”

" 675 SE2d at 443,

Granted, a title insurqr could affirmatively and unequivocally exclude any matters._set forth
on an official map. Buta conclusion that the Ordinahce is not to regulate use but rather to designate
a right-of-way and transfer title woulﬁ_l conceivably impact South Carolina law on general warranty
deeds Warranting property to be frée of eﬁcumbrances, even when title insurance is not involved.

I also reject Plaintiffs’ contention thét the Ordinance is a bublic recofd Unde‘r Lyons v
Fidelity Nat. Title It;s. bo., 415S.C. 115,781 S.E.2d 1A26 (Ct. App. 2015). In Lyons, the Court of
Appeals founa an Horry County no-build reéolution to be a public record. The Lyons opinion was

vacated by Order of the Court of Appeals dated August 26; 2016, and is not binding authority.
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Plaintiffs also rely on Whitloclr v. Stewart Title Guar. Co.,2011 WL 45149367 (D.S.C. Oct.
3, 2011), an unpublished opinion of the United Srates District Court for the District of South
Carolina, which is easily distinguishable.. In .Whit?oclr, United-States District Court Judge R. Bryan
Harwell SpeciﬁcallyAfound the title policy in that case as providing “broad coverage for title
problems caused by zoning laws and for laws and regulations concerning land use and
improvements on the Iarid Id. at page 6. Judge Harwell pomted out that “. . . the insurance
company. was the drafter of the contract. It could have easily deﬂned the ’term ‘public record’ as

not coverlng zoning laws.” Id.

Unlike the Stewart Title policy in Whitlock, the Policies in this case in Exclusion 1

specifically and broadly exclude various forms of governmental regulation of the use of property,
including “any law ordinance or governmental regulation (including but not limited to building
and zoning laws ordinances, or regulatlons) restrlctmg, regulating, prohlbltmg or relating to (i)

the occupancy, use, or emovment of the land.. . ..” (Underlme added. )

Chicago Title bears the burden of establlshmg an exclusmn’s applicability and the
exclusion must be construed liberally in favor of Plaintiffs and strictly against Chicago Title. See,
Whitlock v. Stewdrt T r'tle, 399 S.C. 610 (20i 2) (tne South Carolina Suprerne Court decision
answering a certified question from Judge Harwell in the W'hitlock.case above); bwners Ins. Co.
v. Clayton, 364. S.C. 555, 560, 614 S.E.2d-6] 1, 614 (2005); First Caro-linas Joint Stoclr Land Bank
of Columbia v. New York Title, 172 S C. 435 (1934) |

~ Chicago Tltle has met its burden of establlshmg excluslons to coverage. Plalntlffs claimed
losses are excluded by Exclusion 1 which removes coverage against various forms of
governnaental regulat’ion of the use of nroperty, and be Exclusion 2 \;vhich eliminates coverage for
condemnarion or eminent domain, and otvher‘ex‘clusions. |
2
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As noted above, Exclusion 1 is clear and unambiguous as it specifically and broadly
excludes any ordinance relating {6 the use of land. Under the facts of this case, a right-of-way
could not have existed and title to thgt right-of-way could not have vested in any governmental
entity until a condemnation action was filed. I know of no legal authority which establishes a
right-of-way by changes to an Official Map.

| a]sb reject the contention that the exception to Exclusion 1 applies. Exclusion 1(a)
contains an exception “to the extent that a notice of the enforcement thereof or a notice of a defect,
lien or eﬁcumbrance_resulting from a violation or alleged violation affecting the land has been

recorded in the public records at Date of Policy.” If a right-of-way had -already been established,

%" there would have been no need to condemn the Parkway Parcel or to provide the County with the

ability to grant permits for construction. Neither the Ordinance itself, nor any amendment to the
Ordinance, is a notice of a violation or alleged violation of the Ordinance. There is nothing in the
record to suggest that any enforcement proceeding was ever initiated for any alleged violation.

I also reject the contention that the exception to Exclusion 2 applies. The eminent domain

~ exclusion contains an exception when “notice of the exercise thereof has been recorded in the

public records at Date of Policy, but not excluding from coverage any taking which occurred prior

- to the Date of Policy which would be binding on the rights of a purchaser for value without

knowledge.”

The South Carolina Eminent Domain Procedure Act (the “Act”) is the exclusive manner-

by which South Carolina governmental entities exercise their power of eminent domain. The Act
provides that a “condemnor may commence an action under this chapter for the acquisition of an
interest in any real property necessary for any public purpose.” S.C. Code Ann. § 28-2-60. “The

provisions of. [the Act] shall constitute the exclusive procedure whereby condemnation may be

o
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-undertaken in [South Carolina).” /d Thé Parkway Parcel was--condemned on December 15, 2009,
when the Condemnation Action was filed, not before. The Coﬁdemnation Action speciﬁéa]ly
stated December 15, 2009, as the date of the taking, and no one objected to that legal position.

Also, the condemnation notice must contain certain information in order to be effective to
cause a transfer of title. A condemnation notice must be captioned “CONDEMNATVION NOTICE,
TENDER OF PAYMENT,” must desi gnate ?he cdndemﬁing authority and all of the owners of the
land being condemned, contain a legal description for the 1and being taken, state the basis for the
rjght to take the land, attach a 'map or sketch, state where the owner may go to inspect the plans
for the project, and co.ntain a detaiﬂled‘ notice promulgated by S.C. Code Ann.‘§ 28-2-280. The
IO.rdirllance‘contains none of these requirements.' | |

I reject Chicago Title’s cbntenﬁon that Plaintiffs’ clainis are excluded by Exclusions 3(a)
and 3(b). Genuine issues of material fact exist as to whether Plaintiffs “created, suffered, assumed
or agreed to” any provisions of the Ordinance to the extent they could be deemed defects and
encumbrances. _Thev inquiry by Jericho State’s attorney about “satisfactory resolution of the
determination by municipality not-to build a bridge” is pfoblematic for Jericho State, but I conclude
there are genuine issﬁes sundﬁﬁding that inquiry to deny summary judgment on this ground, such
as viewing the removal of that particular céncer'n from the checklist as evidencé that Jericho State’s
understanding was that the highway would be located on neighboring property. Also, I do not
impute any alleged knowledge of Glenn Chwatt and Scott Svirsky to Lynx Jericho.

[ also reject Chicago Title’s contention that Plaintiffs” claims are excluded by Exclusion
3(c) because there is “no loss or damage to the Insured claimant.” [ havé considered the evidence
of loss in the light most favorable to Plaintiffs. This is a close question, as the amounté due Jericho

State at the time of the public sale when it foreclosed its second mortgage lien was $7,490,000,

7

R.20

801092dOS10Z#3SYD - SYITd NOWINOD - AHYOH - Wd ¥0:Z4 0L INF £10Z - AF114 ATIVOINOYLO3T3



and its successful bid of $9,000,QOO, arguably made it whole. Also, Lynx Jericho has yet to
foreclose the REL mortgage which it currently holds. Bﬁ’::-sﬁfﬁcient genuine issues of material
fact exist to wérrant denying summary judgment on this ground.

Plaintiffs’ 'claim; are also excluded by Exclusion 3(d) which excludes claims for post-
policy matters. The Condemnation Action was filed December 15, 2009, after the effective dates
of the Policies. Any loss or damage claimed by Plaintiffs as result of the Condemnation Action is
therefore excluded.

I also reject Plaintiffs’ contention thrbugh the submitted affidavit from their expert, title
examiner David Turner, tha;t thé Ordinaﬁce is a public ;ecord and freely ‘available for inspection.
Ordinarily, on its face, Mr. Tdmer’s affidavit would create a genuineA issue as to this one material
fact. However, his conclusory affidavit is témpered by his sworn deposition testimony in which
he candidly admits tl"iai one would first have to have independent knowledge before going to the
Register of Deeds’ office in ordér to ‘check the indices under Horry County 'Coﬁncil for the
i#"Ordinances, as they are not in the chain of title. [Def. Ex. #2 - Dep. Of David C Turner, pg. 35,

“line 15 — pg. 36,‘ line 14; pg. 51, lines2—-13.] -~ - |

Much was made at the hearing and in the memoranda as to Jericho State having requested
a letter from the municipality conﬁfmiﬁg tha.t‘a bridée would not;be built prior to cloging: Although
this fact may suggest prior knowledge of an allegéd title defect By a potential purchaselr'_w.‘hich
wouid negate title insurance coverage, | have consiciered that letter, the related checklist, and 6ther
facts in the light rﬁost favorable to Plaintiffs and find the ‘issues raised not to be ma’terigl for
summary judgment pﬁrposes. |

Becauée no coverage exists Aunder the Policies as a matter Qf law, Chicago Title is granted

summary judgment on the breach of contract — recovery of insurance benefits claims.

7
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. Chicago Title is also granted summary judgment on t:he breach of the covenant of good
faith and ‘fair dealing claimg. ‘The implied covenant of good faith and féir dealing “is not an
independeﬁt cause of action separaie from the claim for brgacl; of contract.” RoTéc Servs., Inc. v.
Encompas.s; Servs., 1hc., 359 S.C.. 467, 473, 597.S.E.2d 881, 884 (Ct. A}:;p. 2004). Aé there is no
coverage for any claimed loss, there is no breach of contract.

Chicago Title is also granted surﬁmaly judgment on the bad faith claims, including the ones

for refusal to pay insurance benefits and for failure to investigate an insurance claim. Chicago-

Title has not acted in bad faith ih refusing to pay insufance,beneﬁts. Defendant Chicago Titlé
denied Plaintiffs’ claims by separate letters. Jerichp State’s claim was denied by letter dated
Decembef 3, 2009, in which Chicago Ti'tle based its denial on two grounds. Subsequently, by letter
dated January 30, 2015, Chfcago Title denied Lynx Jericho’s claim based on different grounds,
despite the same underlying property' defect. “Bad faith is aﬁknowing _féilﬁre on the part of the
insurer to exercise an honest and informed judgment in processing a claim... . . [A]n insurer acts
in bad faith where there is no reasonable basis to support the insurer's decision.” American Fire &
Cas. Co. v. Johnson,332 S.C. 307, 311 (Ct.App.1998); Cock—N-Bull Steak House v. Generali Ins.
Co,321S.C.1(199). |
Chicago Title has not acted in bad faith in failing--to‘ investigate an insurance claim.
Chicago Title exercised an honest and inforrhed judgment in processing Plaintiffs; claims, and-it

had a reasonable basis to support its decision. It has not failed to pay benefits due under the

Policies, nor has it engaged in any ‘bad faith conduct in considering and investigating Plaintiffs’

claims. Chicago Title had a reasonable, good faith basis for contesting the claims and has

succeeded in contesting coverage.

Z
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ORDER COMPELLING DISCOVERY and ATTORNEY’S FEES & COSTS

By Order Grantlng Defendant s Motions to Compel dated June 4, 2015, 1 ordered Jericho
State to serve complete responses to.Defendant’s First Supplemental Recjuests for Production of
Documents and to Defendant’s.Sech(Pi Su_pplemental Requests for Production of Documents
within 20 days of the date thét Order was executed. Defendant’s request for attorney’s fees was
held in abeyance.

After considering all relevant factors in determining whether attorney’s fees should be
awarded in the motion to compel matter, I decline to award attorney’s fees.

Tﬁe p?rties will equallly. divide the costsv of this reference.

CONCLUSION

For the foregoing reasons, Plaintiffs’ motions for summary judgment are denied and

Defendant’s motion for summary judgment is granted. Defendant’s request for attorney’s fees

%////Z/

Karl A. Folkens, Special Referee

sought in its motions to compel is denied.

IT' 1S SO ORDERED.

Florence, South Carolina
July 2,2017
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"IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
. : ) - FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) - CASE NO. 20}1—CP-26-(914\A°\
Jericho State Capital Corp. of Florida, )
g ) ‘
"Plaintiff, ) . COMPLAINT
, _ ) "(Jury Trial Demanded)
Vs. ) '
) :
Chicago Title Insurance Company, ) ?;‘,‘ "é
) C o
Defendant. ) 2z 2
) 22
o zz
The Plaintiff, Jericho State Capital Corp. of Florida, complaining of the D 32 an
Chicago Title Insurance Company, would respectfully show unto this Court the following:a“-;;
for
~ Parties and Jurisdiction
1. The Plaintiff, Jericho State Capital Corp. of Florida (“Jericho” or “Plaintiff”), is

a corporation organized and existing pursuant to the laws of the state of Florida.
4@ A 2.  The Defendant, Chicago Title Insurance Company, is an insurance -company
/)rganized and existing pursuant to the laws of the state of Missouri, doing business in Horry

[ i’ County, South Carolina.

3. Jurisdiction and venue is properly before this court because the action concerns

real property that is located and situated in Horry County, South Carolina and a contract to be

performed in Horry County, South Carolina.

Factual Allegations - .
4. . By General Warranty Deed dated july 6, 2006 and recorded on July 25, 2006, (a
copy of which is attached hereto as Exhibit A), Peachtree Properties of North Myrtle Beach,

. LLC (“Peachtree™) acquired title to approximately 131.4 (+/-) acrés of real property adjacent to
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the Intracoastal Watérway in Socaéfce Township in Homry County, South Carolina (the
“Property”). |

5. As a part of the transaction whereby it acquired the Property, Peachtree executed
a first priority mortgage, recorded.on July 25, 2006 in Mortgage Book 4629 at Page 255, in favor
of R.E. Loans, LLC in the principlé amount of $18,520,000.00 (the “R.E. Loans Mortgage”).

6. Peachtree also executed a.second priority mortgage in favor of Plaintiff in the
principle amount of $4,263;888.00,‘ which G/as recorded in Mortgage Book 4629 at Page 277 on
July 25, 2006 (the “Jericho Mqrtgage”), a copy of which is attached hereto as -Exhibit.B.

7. On the same day the R.E. Loans Mortgage and the Jericho Mortgages were

rgéordcd, the befendant .Chicago Title Insurance Company issued a title policy, bearing Policy
Number SC2330-46-06-RE—388A-2006.7210740-72338570, insuring Jericho’s mortgage interest
in the Property (the “Title Policy”) under the Jericho Mortgage up to $4,263,88_8.00. A-copy of |
the Title quiéy is attached hereto as Exhibit C.
i 8. Priér to Peachtree acquiﬁng title to the Property and prior to the Defendant
Chicago Title issuing the Title} Policy, the Horry County Council adopted Ordinance 88-202
" amending the “Official Map for Horry County,” which shows the specific location of current and
future roadway improvements within the county (the “Ordinance”). The Official Map for Horry
County is now, and was in July 25, 2606, part of thé public records of Horry County, South
Carolina.

9. The Ordinance was recorded on July 9, 2002 in Deed Book 2497 at Page 986 in
the office of the Register of Deeds for Horry County, South Carolina.

10. - The maps recorded with Ordinance-88-202 show the proposed location of the

Carolina Bays Parkway extending from HighWay ‘501 to Highway 17 Bypass.
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11. The Property upon whicﬁ Plaintiff has its Mortgage (which is insured by the Title
Policy) is ‘clearly shown on the Official Map as being part of the property over which the
Carolina Bays Parkway will be built and from which land will be taken. |

12. ‘Despite the Ordinahce being recorded more than four years prior to the Title -
Policy being‘i'ssqed,' this projected condemnation is not listed as an exception in the Title Policy.

13. When' the Plaintiff learned that the Carolina Bays Parkway was to be constructed

over the Property and that portions of the Property will be condemned as a result, it made a claim

-to the Defendant under the Title Policy. -

14. Jericho filed a foreclosure action, bearing case number 2007-CP-26-03579, in the
Court of Common Pleas for Hofry County, -South Carolina, seeking foreclosure of the‘ Jericho
Mortggge, which was gra.ntgd by the court.

15. Jericho was’ the successful bidder at the foreclosure sale and title to the Property
was conveyed to Jericho by that certain Deed from the Hon'y County Master-In-Equity, recorded
on February 26, 2008 in Deed Book 3317 at Page 992 in the Office of the Register of Deeds for
Horry County, South Carolina. Jericho is the current owner of the Property

16. " The Defendant Chlcago Title has denied the clalm

FOR A FIRST CAUSE OF ACTION
(Breach of Contract-Recovery of Insurapce Benefits)

17. ‘The above allegations are hereby repeated as if set forth verbatim.

18. _ By issuing the Title Policy, the Defendant contractually agreed to insure the
Plaintiff’s mortgage interest in the Property against any- loss sﬁstained by it by reason of any
defect or defects in.the title of i’eééhtree to the Property and' the estate granted to Plaintiff in the

Jericho Mortgage, subject only to the stated eéxceptions.-
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19. The Title Policy states that Defendant agreed to insure against any loss or damage
incurred by the Plaintiff for any loss it suffers as a result of:
(a) Any defect in or lien or encumbrance on the title; or
() . unmarketability of the title.
20. The projected condemnation of a portion of the Property to construct the Carolina

Bays Parkway is a defect to the title of the Property or ‘otherwise renders title to the Property

unmarketable.
21. The title defect existed prior to the time the Defendant issued the Title Policy.
22. Recordation of the Ordinance in the property records in the Office of the Register

of Deeds for Horry’(llounty, South Carolina provided notice of the title defect to the Defendant
prior to the Defendant i 1ssu1ng the Title Pohcy | |

23. The Title Policy does not list the Ordmance or the matters shown on the Official
Map, or the proposed condemnation of the Properry as an exceptions to coverage.

The Plaintiff sent notice of its claim to the Defendant and made a proper demand

for insurance beneﬁts under the Title Pollcy by letter dated February 26, 2009

25. The Plaintiff has suffered damages equal to the loss in value of the Property as a
result of the title defect or unmarketablhty of the title to the Property. |

26. | The Defendant wrongfully denied the clalm on the basis that the “defect on title
(i.e. the taking/condemnation of the Property) relates to a matter that is an exception in the
policy,” citix;lg the langﬁage in the Title Policy that excludes from coverage matters. relating to
government regulation when it knew or should heve-known that the referenced prevision_ did not

control this matter.
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27. _The Defendant materiélly breached the -‘express contract of insurance by refusing
to pay the Plaintiff for losses sustained by the Plaintiff as a result of the defect in the title to the
Property. | |

28. - Plaintiff is informed and believes that it is entitled .'to‘ judgment against the
Defendant for actual damages in an amount to be determined by the tier of fact for breach of
contract.

FOR A SECOND CAUSE OF ACTION
(Breach of Contract-Breach of the Covenant of Good Falth and Fair Dealmg)

29. The above allcgatlons are hereby repeated as if set forth verbatlm
30. The Title Policy is a contract of insurance between Plamtlff and Defendant that
contains within its terms the implied covenant of good faith and fair dealing.

31.  In denying the Plaintiff’s claim, the Dxcfendant felied on the language in the Title

Policy that excludes from coverage matters relating to government regulation. _
% 32. The recorded Ordinance is notice of the county’s intent to exercise it power to

condemn the Prcperty, therefore, the claim is properly evaluated under the excldsion found in the
Title Policy relating specifically to eminetnt domain, rather than. the exclusion relating to
governmental Regulation cited by the Defendant, which c]early related to land-use regulations.

33. The exclusxon relatmg to eminent domain prov1des explicit coverage for -a loss
resulting from the rights of ertunent domain prov1ded that “notice of the exercise thereof or a |
notice of a defect, lien or encumbrance resulting from a violation or alleged violation affecting
the lahd has been recorded in the public tecords at Date of Policy.” |

34.  Recordation of the Ordinance in the propcrty records in the Office of the Register

of Deeds for Horry County, South Carolina provided notice of the title defect to the Defendant
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prior to the Defendant issuing the Title Policy and clearly brings the claim within the coverage

pfovisions of the Title Policy.

35, Defendant breached tho covenant of good foith and fair dealing in directing the
Plaintiff to the cxclusionary. language ‘relating to gov'érnmental regulation rather than the
language relating to eminent domain, and by wrongquy denying the claim.

36. Defendant breached the cOvennnt of good faith and fair dealing in improperly and
unreasonably denying the Plaintiff’s claim on the basis of the exclusionary language rolating to
governmental regulation when it knew or should have known that it did not apply to this matter..

37 Plaintiff is informed and believes that it is entitled to judgment against the
lSefendant for actual damages in an amount to be determined by the tier of fact for breach of the
covenant of good faith and fair dealing contained in the Title Policy.

| | FOR A THIRD CAUSE OF ACTION

(Tortious Bad Faith Refusal to Pay Insurance Benefits and Bad Faith Failure to Investigate
L "an Insurance Claim)

38. “The above allegations are hereby repeated as if set forth verbatim.
39. . The Title Policy is a valid and mutually binding contract of insurance.
40. The Defendant refused to pay the Plaintiff insurance benefits despite a valid and

proper claim being made by the APlaintiff to the Defendant.

41, The Defendant relied on the language in the Title Policy that excludes from
coverage matters relating to government reguiation in denying the claim on the basis that the
condemnation is an exception to the .Title Policy when it knew or should have known that
another provision was controlling.

42, Therecorded Ordinance is nublic notice of the county’s intent to exercise it power

to condemn the Property; therefore, theaclaim is properly evaluated under the exclusion found in
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the Title Policy relating speeiﬁcally to eminent ‘domain rather than the exclusion relating to
governmental Regulation cited by the Defendant. |

43, The exclusion relating to erninent domain provides explicit coverage for a loss
resultmg from the rights of eminent domam prov1ded that “notice of the exercise thereof or a
notice of a defect, lien or encumbrance resultmg from a violation or alleged violation affecting
the land has been recorded in the public records at Date of Policy.”

44, *Recordation of the Ordinance on July 9, 2002 in Deed Book 2497 at Page 986 in
the office of the Register of Deeds for Horry County, South Carolina in the public records
provided notice ‘of the title defect to the Defendant prior to the Defendant issuing the Title
Policy. |

45. The Defendant intentionally refused to pay the l;laintiff insurance benefits despite
a vahd and proper claim being made by the Plalntlﬁ"

46. . The Defendant purposefully directed the Plamtlff to the exclusronary language )
relating to governmental regulation rather than the language relating to eminent domain.

47. The Defendant improperly and unreasonably denied-the Plaintiff’s claim on the
basis of the exclusionary language relating to governmental regulation. |

48. The Defendant knew that the claim was properly evaluated' under the eminent
domain language and knowingly misrepresented to the Plaintiff the policy provision relating to -
coverage. |

49. 'l'he Defendant failed to investigate and eValuate the claim under the eminent
domain language within a reasonable time period.

50. - As a result thereof, Plaintiff suffered consequential damages, including but not

limited to financial loss, interest on the unpaid claim, and attorneys’ fees and costs.
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51. Plaintiff is informed “ and believes that it 1s entitled to judgment against the
Defendant fnr actual and punitive damages, including but-not limited to prejudgment interest, in
an amount to be determined by the ﬁer of fact for tortious bad faith refusal to pay insurance
benefits. SN

WHEREFORE, the Plaintiff prays for the following relief:
a. For judgment agéinst the Defendant for actnal damages in an amount to be
determined by the trier of fact for breach of contract and refusal to pay insurance
beneﬁts under the First Cause of Action;
b. For judgment against the Defendant for actual damages in an amount to be
determined by the trier of fact for Breach of the Covenant of Good faith and Fair
Dealing under the Second Cause of Action;
c. For judgment against the Defendants for actual and punitive damé.gés in
an amount to l;e determined by the trier of fact for Tortious Bad Faith Refusal to
-Pay Insurance Benefits under the Fourth Cause of Action;
d. For the costs of this actinn; '
e. For such other and further relief as the court deems just and proper.
/"_V
Fred B. Newby, SC Bar No. 04202
C. Leigh Andrew, SC Bar No. 72898
4593 Oleander Drive
Myrtle Beach, South Carolina 29577
(843) 449-9417

Attorneys for the Plaintiff Jericho State
Capital Corp. of Florida

April 1, 2011 .
Myrtle Beach, South Carolina
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STATE OF SOUTH CAROLINA

) ,
) INTHE COURT OF COMMON PLEAS
COUNTY OF HORRY ) | '
Jericho State Capital Corp. of Case No. 2011-CP-26-6449
Florida,
 Plaintiff, -
vs. - ANSWER

Chicago Title Insurance Company,

Defendant.

N st Nt N N s Nt gt st st

Defendant Chicago Title Insurance Company (“Chicago Title”) hereby answers the

Complaint as follows:

FOR A FIRST DEFENSE
1. Chicago Title denies each and every allegation of the Complaint not hereinafter
_ specifically admitted.
2. Chicago Title admits paragraph 1 of the Complaint upon information and belief.
3. As to the allegations of péragraph 2 of the Complaint, Chicago Title admits it is

an insurance company doing business in Horry County, South Carolina, but denies it is currently
6rganized and existing pursuant to the laws of the state of M.isAsou.ri. ‘
4. The allegations of paragraph 3 of the Coﬁuplaint contain conclusions of law and,
therefore, no response is requifed.- S
| 5. As to the allegations of paragraph 4 of the Complaint, Chicago Title admits by
General Warranty Deed'da\ted July 6," 2006 and recorded July 25, 2006, Peachtgee Properties of
North Myrtle Beach, LLC (“Peachtrée”) acquired title to ;hé property described thefein, which
property is adjacent to the Intracoastal Waterway in So;:aétee Township in Hdrry County, South

Carolina. With respect to the unanswered allegations of paragraph 4, Chicago Title craves
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reference to the General Warrant& Deed for the specific terms and import thereof and to the
extent the unanswered allegationé of ;;aragraph 4 are inconsistent with ;h‘e specific terms and
| import of the General Wa;nanty Deed, thg same are deniéd.

| 6. Chicago Titlé admits Ath'e allegations of paragraphs 5 and 6 of the Complaint.

7. As to the allegations of paragraph 7 of the Complaint, Chicago Title admits it
issued a loan policy of title insurance bearing Policy Number SC2330-46-06-RE-388A-2006.721
0740-72338570, with its e;ffe'ctive date 'being the same day the R.E. Loans Mortgage and the
Jericho Mortgages were-recor‘_d'ed; insuring the Jericho Mortgage on the. Property (the “Title
folicy”) with an insured amount of $4,263,888.00. Any allegations of paragraph 7.inconsistent
“with the foregoing are denied. |

8. = Chicago Title is without knowledge and iﬁfonnation sufficient to form a belief as
to the truth or falsity of the allegations of paragraph 8 of thé'Complaint and, therefore, denies the
same. |

9.. - Chicago Title admits the allegaiions of paragraph 9 of the Complaint, but would
Hfurther allege the Ordinance does not comply ‘with the recording act and it was not indexed
against any owners of real property or anyone else and thus it would not provide constructive
notice as it would not be found in a title search of the subject property; :

10.  Chicago Title is without knowledge and information sufﬁciént to form a belief as
to the truth or falsity of the allegations of paragraphs 10 and 11 of the Complaint and, therefore,
denies the same.

11.  As to the allegations of paragraph ‘12 of the Complaint, Chicago Title admits the

Title Policy contains no exception related to the Ordinance. Any allegations of paragraph 12
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inconsistent wi'rh the foregoing are denied

12. As to the allegations of paragraph 13 of the Complamt Chlcago Title admits
Plamtlﬁ" made a claim with Chicago Title under the Tltle Policy. Chlcago Tltle is without
knowledge and information sufficient to form a bellef as to the truth or fa131ty of the remaining
al]eganons of paragraph 13 and, therefore, denies the same. |

| 13.  Chicago Title admits the allegatlons of paragraphs 14 and 15 of the Complaint. |

14. As to the allegations of paragrap_h 16 of the Complaint, Chicago Title would
admit it denied the claim’ because it is not covered under the terms, con_ditions,_ stipulations,
exclusions, and limirations of the Title Policy; ‘.

15. | As to the reiterated allegations of paragraph 17 of the Complaint, Chicago Title.
-repeats and realleges each and every one of the preceding paragraphs as if set forth verbatim
herein.

16.  As to the allegations of paragraph 18 of the Complaint, Chicago Title craves
reference to the Title Policy for the specific terms.and import,thereof and to the extent the
allegations of paragraph 18 are inconsistent w1th the- specific "terms and import of the Title
Policy, the same are denied. |

17.  Astothe allegations of paragraph 19 or' the Complajnt, Chicago Title admits only
that the Title Policy states Chlcago Tltle insures against any loss or damage sustained or incurred
by reason of (a) any defcct in or lien or encumbrance on the tltle or (b) unmarketability of the
title, but would further allege this is subject to the'exclusion; from coverage set forth in the Title
Policy, the exceptions from coverage contained in Schedule B of the Title Policy, and the

Conditions, and Stipulations of the Title Policy. Any allegaticns of paragraph 19 inconsistent
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with the foregoing are denied. |

18. Chicago Title denies the allegations 0}‘ paragraphs 20, 21, and 22 of the
Complaint. |

19.  As to the allegations of paragraph 23 of the Complaint, Chicago Title admits the
Title Policy does not list the Ordinance or the matters on the Official Map as stated exceptions in
the Title Policy and Chicago Title would further allege it did not list the proposed condemnation
of the Property as an exception ‘to coverage as ther¢ was no condemnation or proposed
condemnation.

20.  As to the allegations of paragraph 24 of the Complaint, Chicago Title admits

“Plaintiff made a claim for insurance benefits under the Title Policy by leﬁer dated Februafy 26,

2009. The remaining allegations of paragfaph 24 are dehied.

21.  Chicago Title deni'eé_ the allegations of paragraphs 25, 26, 27 and 28 of the
Complaint. |

22.  As to the reiterated allegations of paragraph 29 of the Complaint, Chicago Title
repcats and realleges each and every one of the preceding paragraphs as if set forth verbatim
herein. |

23.  As to the allegations of paragraph 30 pf the Complaint, Chicago Title admits fhe
Title Policy is a contract of insurance between Chicago Title and Plaintiff. The remaining
allegations of paragraph 30 contain conclusions of law and, therefore, no r‘esponse‘is required.

24.  As to the allegations of paragraph 31 of the Complaint, Chicago Title admits that
in denying the Plaintiff’s claim, it relied on the language in the Title i’olicy that excludes from

' coverage matters relating to government fégula_tion, but Chicago Title would further allege this
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was not the only or exclusive basis for the denial of Plaintiff’s claim; |

25.  As to the allegations of paragraph 32 of the Complaint, Chicago‘ Title admits
Plaintiff’s claim is also excluded pursuant té the eminent domain exclusion. With respect to the
remaining allégations 6f paragraph 32, Chicago Titl¢ craves reference to the Title Policy and the
0rdiﬂance for the specific terms and import thereof and to the extent the allegations of paragraph
32 are inconsistent with the specific terms and import of the Title Policy and the Ordinance, the
same are denied. "

26.  As to the allegations of paragraph 33lof the Complaint, Chicago Title craves
reference to the Title Policy and its erﬁinent dorﬁain exclusion for the specific terms and import
thereof aﬁd to the extent the allegations of péragraph 33 are inconsistent with the specific terms
and import of the Titlé Policy and its eminent domain exclusion, the same are denied. |

27.  Chicago Title denies the allegations of paragraphs 34, 35, 36, and 37 of the
Complaint. |

28. . As to the reiterated allegatiqns of paragraph 38 of the Complaint, Chicago Title
repeats and realleges each and every one of the preceding palfagraphs as if set forth verbatim . .
herein.

29. Chicago Title-admits the allegations of ﬁaragraph 39 of the Complaint.

30. - As to the allegations of paragraph 40 of the ‘Cc')mplaint, Chicago Title admits it
refused to pay Plaintiff insurance beneﬁt‘s.. Chicago Title denies the remaining allegations of

paragraph 40.
| 31.  Asto the allégations of paragraph 41 of the Complaint, Chicago Title admits it

relied in part on the language in the Title Policy tlj\at‘exclud.es from coverage matters relating to

5
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government regulation in denying the claim and admits theh’l"itl_e Policy excludes condemnation
as more specifically set forth in the 'l"itlé Policy. Chicago Title denies the remaining allegations
of paragraph 41. | | | )

32. Asto the allegations of paragraph 42 of the Complamt Chrcago Title admits
Plamnﬁ‘s clalm is also excluded pursuant to the emment domam exclusnon Wlth respect to the
remaining allegatnons of paragraph 42, Chicago Title craves reference to the Tltle Policy and the
Ordinance for the specific terms and import thereof and to the extent the allegations of paragraph‘
42 are inconsistent with the specific terms and import of the Title Policy and the Ordinance, the
same are demed | . |

33, Asto the allegatlons of paragraph 43 of the Complamt Chlcago Title craves
reference to the Tltle Pollcy and its emment domain exclus1on for the specnﬁc terms and import
thereof and to the extent the allegations of paragraph 43 are inconsistent with the specific terms
and import of the Title Policy and its eminent domain exclusion, the same are denied.

i 34. Chwago Title denies the allegatlons of paragraphs 44, 45, 46, 47, 48, 49, 50, and
51 of the Complamt
35.  Chicago Title demes Plamtlft’ s prayer for relief, mcludmg all subparts.

FOR A SECOND DEFENSE
(Terms Condmans Sttpulatzons Excluszons and Limitations of the Title Policy)

36. Chlcago Title repeats and realleges each and every one of the precedmg
paragraphs'as if set forth verbatim herein.

37. . ‘Each and every cause of action alleged in the Complaint is barred, in whole or in
part, by the terms, conditions, stipulations, exclusions, and limitations in the Title Policy and the

principles of law applicable thereto.
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FOR A THIRD DEFENSE
(Terms, Conditions, Stzpulatzons Exclusions, and Lzmttatzons of the thIe Pohcy)

38. Chicago ‘Title repeats and realleges each and every,'-one of the preceding
paragraphs as if set forth verbatim herein |

39.  The Title Polrcy contains condltlons and stipulatlons Wthh must be satisfied in
order to obtain coverage under the Title Policy. The Title Policy’s conditions and stipulations

provide in ‘pan as follows:
5. - PROOF OF LOSS OR DAMAGE

In addition to and after the notices required under Section 3 of these
Conditions and Stipulations have been provided the Company a proof of
loss or damage signed and sworn to by the insured claimant shall be
furnished to the Company within 90 days after the Insured claimant shall
ascertain the facts giving rise to the loss or damage. The proof of loss or
damage shall.describe the defect in, or lien or encumbrance on the title or
other matter insured against by this policy which constitutes the basis of
loss or damage and shall state, to the extent possible, the basis of
calculating the amount of the loss or damage. If the Company is
prejudiced by the failure of the insured claimant to provide the required
proof of loss or damage, the Company’s obligations to the insured under
the policy shall terminate including any liability or obligation to defend,
prosecute, or continue any litigation, with regard to the matter or matters
~ requiring such proof of loss or damage.

In addition, the insured claimant may reasonably be required to submit to
examination under oath by an authorized representative of the Company
and shall produce for .examination, inspection .and copying, at such
reasonable times and places as may be designated by any authorized
representative of the Company, all records, books, ledgers; checks,
correspondence and memoranda, whether bearing a date before or after
Date of Policy, which reasonably pertain to the loss or damage. Further, if
requested by any authorized representative of the Company, the insured
claimant shall grant its permission, in writing, for any authorized
representative of the Company to examine, inspect and copy all records,
books, ledgers, checks, correspondence and memoranda in the custody or
control of a third party, which reasonably pertain to the loss or damage.. '
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All information designated as confidential by the insured claimant
provided to the Company.pursuant to this Section shall not be disclosed to
others unless, in the reasonable judgment of the Company, it is necessary
in the administration of the claim. Failure of the insured claimant to.
submit for examination under oath, “produce other reasonably requested
information .or grant permission to secure reasonably necessary
information from third parties as required in this paragraph, unless
prohibited by law or governmental regulation, shall terminate any liability
of the Company under this policy as to that claim.

40.  After Plaintiff submitted its claim to Chicago Title, Chicago Title requested
information from Plaintiff as set forth in Paragraph 5 of the conditions and stipulations of the
Title Policy, but Plamtlff failed to provide such information to Chicago Title and, therefore, any
potentlal 11ab111ty Chicago Title may have had under the Title Policy termmated

: | 4]1. Accordmgly, Plaintiff’s claim under the Title Policy was appropriately denied and
lentlﬁ’ s Complaint should be dlsmlssed in its entirety.

FOR A FOURTH DEFENSE
(Exclusions of the Title Policy)

42.  Chicago Title repeats and reaileges each and every one of the preceding

-paragraphs as if set forth verbatim herein.
43.  The Title Policy sets forth numerous exclusions to coverage. The Title Policy

specifically excludes coverage for loss or damage which arises by reason of rights of eminent

domain. More specifically, the Title Policy provides as follows:

- Exclusions from Coverage

The following matters are expressly excluded from the coverage of this policy and
the Company will not pay loss or damage, costs, attomeys fees or expenses
which arise by reason of:

* ¥ ¥k ¥

2. Rights of eminent domain unless notice of the exercise thereof has
been recorded in-the public records at Date of Policy, but not
8
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excluding from coverage any taking which occurred prior to the
Date of Policy which would be bmdmg on the nghts ofa purchaser
for value without knowledge. _

44.  Because no notlce of the exercise of the rights of emment domaln was recorded in

the publlc records at the date of the Tltle Policy, Plaintiff’s claims are excluded under the Title

Policy.
45.  Accordingly, Plaintiff’s claim under the Title Policy was appropriately denied and

Plaintiff’s Complaint should be dismissed in its entirety.

FOR A FIFTH DEFENSE .
(Exclusions of the Title Policy)

46.  Chicago Titie ‘repeats and‘realleges each and“every one of the -precedihg
paragraphs as if set forth vefbatim herein. |

47. = The Title Policy sets for_th additional exelusions td covehage. The Title Policy
specifically excludes coverage for loss or damage which .a.rises by reason of law; ordinance,
government regulation, or any government police power. More speciﬁcall'y,zvthe Title Policy

provides as follows:

Exclusions from Coverage

“The following matters are expressly excluded from the coverage of this policy and |
the Company will not pay loss or damage, costs, attorneys’ fees or expenses
which arise by reason of:

1. (a) any law, ordinance or govemmental regulation (including but not
limited to building and zoning laws, ordinances, or regulations)
restricting, regulating, prohibiting or relating to (i) the occupancy,
use, or enjoyment of the land; (ii) the character dimensions or
location of any improvement now or hereafter erected on the land;
(iii) a separation in ownership or change in the dimensions or area
of the land or any parcel of which the land is or was a part of; or
(iv) environmental protection, or the effect of any violation of
these laws, ordinances or governmental regulations, except to the
extent that a notice of the enforcement  thereof or a notice of a

9 .
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defect, lien or encumbrance resulting from a violation or alleged
violation affecting the land has been recorded in the public records
at Date of Policy. :

(b) Any govemment police power not excluded by (a) above -except to
the extent that a notice of the exercise thereof or a notice of a
defect, lien or encumbrance resulting from a violation or alleged-
violation affecting the land has been recorded in the public records
at Date of Policy.

48.  Neither a notice of the enforcement of the ordinance nor a-noticé of a defect, lien
or encumbrance resulting from a violation or alleged violation affecting the land was recorded in
- the public records at date of the Title Policy.

49.  Accordingly, Plaintiff’s claim under the Title Policy was appropriately denied and

Plaintiff’s Complaint should be dismissed in its entirety.

FOR A SIXTH DEFENSE
. (Exclusions of the Title Policy)

50.  Chicago Tiﬂe repeats and reallégeé each and every one of the preceding
paragraphs as if set forth verbatim herein.

51. The Title Policy sets forth additional exclusions to coverage. The Title Policy
specifically excludes coverage for certain matters which result in no loss or damage to an insured
claimant. Mon;é spec.iﬁc;ally, the Title Policy providés as follows:

Exclusions from Coverage

The following matters are expressly éxcluded from the coverage of this policy and
the Company will not pay loss or damage costs, attorneys’ fees or expenses
which arise by reason of: :

* Aok

3 Defects, liens, encumbrances, adverse claims or other matters:
* % %k %

(c) resulting in no'loss or damage to the insured claimant.

10
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52 Plaintiff’s property is encumbered.by‘ a(mortgage in the oﬁginal principal amount
of $18,520,000.00, which mortgage is an exception in the Title Policy.

53.  The South Carolma Department of Transportatlon exer01sed its right of eminent
domain for the first time pursuant to a condemnation notice and tender of payment filed with the
Horry Coqitty Court of Common Pleas on December 15, 2009 (“Condemnation Action”j.

" 54.  Plaintiff ,vstill be 'co'”mp.ensated’ for any loss it claims is established by virtue of the
Condemnation Action.

55. Pleintiff has therefote suffered no loss or damage. - -

56.  Accordingly, Plaintiff’s claim under the Title Policy was appropriately denied and
Plamttff’s Complaint should be dlsmlssed in 1ts entlrety

FOR A SEVENTH DEFENSE
(Exclusions of the Title Policy)

57. Chicago Title repeats and realleges each and every one of the preceding
paragraphs as if set forth verBatim herein.

~ 58.  The Title Policy sets; forth additional exclusions to coverage. The Title Policy

specifically excludes coverage for matters that take place after the Title Policy is issued. More

specifically, the Title Policy provides as follows:

Exclusions from Coverage -

The following matters are expressly excluded from the coverage of this policy and
the Company will not pay loss or damage, costs, attorneys’ fees or expenses
~ which arise by reason of: ,

ok okok

4 Defects, liens, encumbrances, adverse claims or other matters:
* k * % -

(d) attachmg or created subsequent to Date of Policy . . ...
11 .
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59. . The South Carolina Dopartrnent of Transportation exercised its right of eminent
domain for tﬁe first time pursuént toa condémnation notice and tender of payment filed with the
Horry County Court of Conﬁnon Pieas on December 15, 2009 (“Condemnation Action™), after
the date the Titlo Policy was issued.

| 60. Aﬁy loss or damage olainied by Plaintii’f as result of the condemnation of the
subject property is therefore excluded from coverage unde; tho Title Policy.

61.  Accordingly, Plaintiff’s claim under the Title Policy was appropriately denied and
Plaintiff’s Complaint should bé dismissed in its entirety.

. - FOR AN EIGHTH DEFENSE
SR (Terms of the Title Policy)

62.  Chicago Title repeats and realleges each and every one of the preceding
paragraphs as if set forth verbatim herein.
63.  The Title Policy sets forth the following insuring provisions:

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM
COVERAGE CONTAINED IN SCHEDULE B AND THE CONDITIONS, AND
STIPULATIONS, CHICAGO TITLE INSURANCE COMPANY, a Missouri
corporation, herein called the Company, insures, as of Date of Policy shown in Schedule
A, against loss or damage, not exceeding the Amount of Insurance stated in Schedule A,
sustaincd or incurred by the insured by reason of:

1 Title to the estate or interest descrlbed in Schedule A being vested other than as stated
therein;

2 Any defect in or lien or encumbrance on the title;

3 Unmarketability of the title;

4 lack of a right of access to and from the land;

5 The invalidity or unenforceability of the lien of the insured mortgage upon the title;

6 The priority of any lien or encumbrance over the lien of the insured mortgage;

7 Lack of priority of the lien of the insured mortgage over any statutory lien for services,
labor or material:

a . arising from an |mprovement or work related to the land which is
contracted for or commenced prior to Date of Policy; or
b. arising from an improvement or work related to the land which is
contract for or commenced subsequent to the Date of Policy and which is
12
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financed in whole or in part by proceeds of the indebtedness secured by
the insured mortgage which at Date of Policy the msured has advanced
or is obligated to advance; -
8 The invalidity or unenforceablhty of any assignment of the insured mortgage, provnded
the assignment is shown in Schedule A, or the failure of the ass:gnment shown in
Schedule A to vest title to the insured mortgage in the named insured assignee free and
clear of all liens.

64.  Plaintiff’s claim does not fall within any of the insuring provisions 6f the Title
Policy. |

65.  Accordingly, Plaintiff‘s c]éirﬁ under the Title Policy was appropriately denied and
Plaintiff’s Complaint should be dismissed in its entirety.

FOR A NINTH DEFENSE
(Failure to Mitigate Damages)

66. Chicago Title repeats and realleges each and every one of the preceding
paragraphs as if set forth verbatim herein.
67.  Plaintiff has failed to mitigate its damages.

FOR A TENTH DEFENSE
(Waiver)

68.  Chicago Title repeats ahd realleges each and every one of the preceding
paragraphs as if set forth verbatim herein.
69.  Plaintiff’s claims are barred by the doctrine of waiver.

FOR AN ELEVENTH DEFENSE
(Economic Loss Rule)

70. Chicago Title repeats and realleges each and every one of the preceding

paragraphs as if set forth verbatim herein.

- 13
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71.. Plaintiff seeks damages for purely economic losses and therefore Plaintiff’s |
remedies are limited by the economic loss ‘rule, to include the prohibitfon against tort-based
causes of action.

FOR A TWELFTH DEFENSE
(Additional Defenses Reserved)

72. Cﬁicago Title repeats and realleges each and .every one of the preceding
paragraphs as if set forth verbatim herein.

73.  Chicago Title reserves the right tb pléad additionai affirmative defenses upon
further discovery.

WHEREFORE, having fully answered the Plaintiff’s Complaint, Défendant‘Chicago
;[‘itle Ihsurance Company respectfully reques‘ts that the Coﬁrt issue an Order:

A. Dlsmlssmg the Plaintiff’s Complamt

B. Awardmg Chicago Title attomey fees and the costs of this action; hand o

C. Awardmg any such other rellef as the Court deems just and proper

o ~ CALLISON TIGHE & ROBINSON, LLC

W)Y

Depfetri K. Koutrakos, SC Bar #11318
1812 Lincoln Street, Suite #200

P. O. Box 1390 :

Columbia, SC 29202-1390

Telephone: 803-404-6900

Facsimile: 803-404-6902

jimkoutrakos(@callisontighe.com

ATTORNEYS FOR DEFENDANT
CHICAGO TITLE INSURANCE
COMPANY

February 15, 2012
1020.5§6\Answer

14
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
: ) . FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASENO. 2015-CP-26- ’DW
Lynx Jericho Partners, LLC, ) L=
3 ) - S e
Plaintiff, ) COMPLAINT Tihw
‘ ) SRS
. Vs. ) PR
B ) s 2 2
Chicago Title Insurance Company, ) e -
' ) %4
Defendant. ) ~ '
)

The Plaintiff, Lynx Jericho Partners, LLC, complaining of the Defendant, Chicago Title

Insurance Company, would respectfully show unto this Court the following:
~ Parties'and Jurisdiction

1. The Plaintiff, Lynx Jericho Partners, LLC (“Jericho” or “Plaintiff”), is a
corporation organized and existing pursuant to the laws of the state of Florida.
2. The Defendant, Chicago Title. Iﬁsurance Company, is an insurance company

" organized and existing pursuant to the laws of the state of Missouri, doing business in Horry

County, South Carolina.

3. Jurisdiction énd venue is “prp.periy before this court because the action concerns real
property that is located and 'sitl}ated in Horry County, South Caroliné and a c_ont'ract to be
performed in Horry County, South Carolina.

o jFactual Allegations

4. By General Warranty Deed dated July 6, 2006 and recorded on July 25, 2006 in

Deed Book 3132 at Page 779 in therecords of the Regi‘ster of Deeds for Horry County, South

Carolina, Peachtree Properties of North Myrtle Beach, LLC (“Peachtree”) acquired title to
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approximately 131.4 (+/-) acres (;firl;:al property adjacent to the intracoastal Waterway in Socastee
Township in Horry Coun:ty, South Carolina (the “Property”). |

5. As a part of the transaction whereby it acquired the éroperty, Peachtree executed a
first priority mortgage, dated July 5, 2006 and recordeq on July 25, 2006 in Mortgage Book 4629
at Page 255 in the records of the Regisfer of Deeds for Horry County, South Carolina, in favor of
R.FE. Loans, LLC in the principle amount of $18,520,000.00 (the “R.E. Lbans Mortgage” or
“First Mortgage”). A copy of the First Mortgage is attached as Exhibit A and incorporated by
reference herein. |

6. . R.E. Loans, LLC assigned its First Mortgage to Wells Fargo Foothill, LLC by

instrument dated July 17,2001 and recorded on August 15, 2007 in Mortgage Book 4952 at Page

1521 in the records of the Register of Deed for Horry County, South Carolina.

- 7. Wells Fargo Foothill, LLC reassigned the First Mortgage back to R.E. Loans, LLC

by instrument dated March 11, 2008 and recorded on December 12, 2008 in Mortgage Book 5130

at Page 2614 in the records of the Register of Deeds for Horry County, South Carolina.

- 8. ‘R.E. Ldans, LLC assigned Ihé First Mortgage to Mortgage Fund 08, LLC by
instrument recorded‘datéd effective as of January 4, 2008 and recorded on May 16, 2008 in
Mortgage Book 5071 at Page 96 in the records of thé Register of Deeds for Horry County, South
Carolina and ‘subsequently corrected by that certain “Corrective Assignment of Mortgage” dgted
April 26, 2011 and recorded on July-28, 20011 in Mortgage Book 5336 at Page 3001 in the\records
of the‘ Register of Deeds for Horry County, South Carolina. -

9. First Mortgage Fund *08, LLC filed bankruptcy on September 12, 2011 in the
United States Bankruptcy Court inl‘the Northern District of California, Qakland Division, Case

Number 11-49803-RLE.

DAY



10. By Order dated February 3, 2012, the bankrﬁptcy court cohﬁrmed the “Joint
_ Chapter 11 Plan and Disclosure Statement,” which creat.ed‘ the Mor}éage Fund '08 Liquidating
Trust (the “Trust”) and transferred the assets of the debtor in possessidn, Mortgage Fund *08, to
the Trust and empowered the trustee, SgSan L. U‘ecker, to liquidate and transfer the assets.'v The
First Mortgage was specifically referred to in the court’s ofder as an aséet and was transferred to
the Trust.

11. Susan L. Uecker, as trustee of_ Mortgage Funa 08 Liquidating Trust, assigned the
First Mortgage to the Plai‘ntiff, Lynx Jericho Partners, LLC, by instrument dated April 17,2013
and recorded on May.22, 2013 in Mortgage Book 5500 at Page 2940 in the records of the Register
of Deeds for Hovrry County, South Carolina thereby making the Plaintiff the current holder of the
First Mortgage. |

12. Peachtree also executed a sécond ~prion’tyﬂ mortgage in favor.of Jericho State Capital
of Florida in the principle amount of $4,263,888.00, which was recorded in Mortgage Book 4629
at Page 277 on July 25, 2006 (ihe “Jericho Mortgage” or “Second Mortgage”). |

13. The Defendant Chicago Title Insurance Company issued a title policy, bearing
Policy Number 7210740-733 17401, insuring R.E. Loans LLC’S first pfiority mortgage interest in
the Property (tﬁe -“Ti;le Policy”) under the R.E. Loans Mortgage up to $17,071,873.33. A coﬁy of
the Title Policy is attached hereto as Exhibit B and incorporated by reference herein.

14. The “Date of Policy” as listed on Schedﬁle A of the Title Policy is July 25, 2007 at
3:23 pm; however, upon information and belief, the vdate is incorrectly shown on the policy due to
a typographical or scrivener’s error and the correct “Date of Policy” for the Title Policy is July 25,

2006, which is.the same date the First Mortgage was recorded.
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15. Priof to Peachtréé.acquiring title to the Prop'erty and prior to the Defe;ldant Chicago
Title issuiﬁg the Title Policy, the Horry County Coﬁncil adopted Ordinance 88-202 amending the
“Official Map for Horry County,” which shows the specific location of current and future roadway
improvements within the county (the “O-rdinan-ce”).' |

16. | The Official Map for Horry Cognty is noW, and was in July 25, 2006, part of the
public records of Horry County, South Carolina.

17. The Ordinance was recorded on July 9, 2002 in Deed Book 2497 at Page 986 in the
office of the Register of Deeds for Horry County, South Carolina.

18. The maps reéorded with Ordinance 88-202 show the location of the Carolina Bays
ParkWay extending from Highway 501 fo Highway 17 Bypass. | |

19. The Property upon which Plaintiff has its Mortgage (whicl;' 1s ’insured by the Title
Policy) is clearly shown'on the Official Map as being‘part of the property ovef which the Carolina
Bays Parkway wili be built gind from 'which land will be taken. .‘

20. The above described Ordinance and Official Map reflects a proposed
condemnation, thé county’s cléim fo the land, defect, and/or encumbrance upon to the subject
property. |

21. ° Despite the Ordinén'ce» being recorded more than four years prior to the Title Policy

being issued, this projected condemnation, claim, defect and/or encumbrance is not listed as an

. exception in the Title Policy.

22. Jericho State Capital of Florida filed a foreclosure action on its second priority
mortgage, bearing case number 2007-CP-26-03579, in the Court of Common Pleas for Horry
County, South Caroliné, seeking foreclosure of the Jericho Mortgage, which was granted by the

court.



23, | Jerichp State Capital of Florida was the successful bidder at the foreclosure sale
and title to the Property was cbnveyed to Jeriého State Capital of Florida by that certain Deed from
the Horry County Master-In-Equity, recorded on February 26, 2008 in Deed Book 3317 at Page
992 in the Ofﬁce of the Reglster of Deeds for Horry County, South Carolina. Jerlcho is the current
owner of the Property.

24. By letter dated_June‘?_l, 2013 sent certified mail, ?md by s}ubséquent letter dated
November 14, 2014, the Plaintiff, as successor and or/ assignee to the named insured R.E. Loans,
LLC, made a claim to the Defendant under the Title Policy as a result of the condemnation of the

property resulting from the Carolina Bays Parkway being constructed over the Property as shown

on thé Official Map. )
- 25.  The D;:fendant Chice;go has-denied the claim b letter dated January 30, 2015.
| - FOR A FIRST CAUSE OF ACTION
(Breach of Contract-Recovery of Insurance Benefits)
26. The above allegati’oné are~ hereby répeatéd a§ if set forth verbaﬁm.
27. By »i‘ssuing the Title Poli.cy, the Defendant contractually agregd to insure. the

Plaintift’s mortgage inferest in the Propedy against any loés sustained b§ it by reason of any defect
or defects in the title of Peachtree to the Property and the estate granted fo Plaintiff in the First
Mortgage, subject on}l yto the stated exceptions. -
28. The T.itle ?o]icy states that Defendant agfeed to insure égainst any loss or damage
incurred by the Plaintiff for any loss it suffers as a result'of:
(a) | Any defect in or lien or enc@br@cé on the title; or

(b)  unmarketability of the title.
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29. The portion of Vthe Préperty désignated for condemnation to construct the Carolina
Bays Parkway is a claim, defect or enéumbrance to the title of the Property or otherwise renders
title to the Property unmarketable.

30. The title defect existed prior to the time the Defend;mt issued the Title Policy.

31. Recordation of the Ordin;‘mce in the property records in the Office of the Register
of Deeds for Horry County, South Carolina provided notice of the title defect to the Defehdant
prior fo therDefendant issuing the Title Policy.

32; The Title Policy does not list the Ordinance, the matters shown on the Official Map,
or the px_‘oposed condemnation of the Property as an exceptions to coverage.

33. The Plaintiff sent notice of its claim to the Defendant and made a proper demand
for insurance benefits under the Title Policy by lettérs dath:d June 21, 3013 and November 14,
2014. |

34. The Plaintiff has suffered damages equal to the loss in value of the Pfoperty asa
_ result ;)f the title defect or unmarketability of the title to the Property.

35. The Defendant wrongfully denied the claim.

36. The Defendant materially breached the exp.ress contract of insurance by refusing to
pay the Plaintiff for losses sustained by the Plaintiff as a result of the defect in the ftitle to the
Property.

37. Plaintiff is informed and believes that if is entitléd to judgment against the
Defendant for actual damages in an amount to be determined by the tier of fact for breach of
contract.

FOR A SECOND CAUSE OF ACTION
(Breach of Contract-Breach of the Covenant of Good Faith and Fair Dealing)

38. The above allegations are hereby repeated as if set forth verbatim.
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39. - The Title Policy is a contract of insurancel between Plaintiff and Defendant that
contains within its terms the implied covenant of good faith and fair dealing.

40. The recorded Ordinance is notice of the county’s claim to the property and intent
to exercise it power to condemn the Property and isa defect .and/or encumbrance of the Property,
gnd isa cOvefed 1055 as defined in the Policy.

41.  The exclusion relating to eminent domain provides coverage for a loss resulting
from the rights of eminent dornain that have been recorded in the public records at Date of Policy
and any taking which has occurred prior to date of policy which would be binding on the rights of
a purchaser for‘ value without knowledge.

42. The exclusion relating to land use restriction provides coverage as to any ordinance
or governmental regulation or poliée power when there is a notice of the enforcement thereof or a
notice of & defect, lien or encumbrance resulting from a violation or élleged violation affécting the
land has been recorded in the public records at Date of Policy.

43. Recordation of the Ofdinance in the property recérds in the Office of the Register
of Deeds for Horry County, Sdﬁth Carolipa provided notice of the title defect to the Defendant
prior .to the Defendant issuiﬁg the Title Policy and clearly brings the claim within the coverage
provisions of the Title Policy.

44. The Defendant intentionally refused to pay the Plaintiff insurance benefits despite

"a valid and proper claim bei.ng méde by the Plaintiff.

45. The Defendant improperly and unreasonably denied the Plaintiff’s claim.
46. The Defendant failed to investigate and evaluate the claim within a reasonable time
period.
.
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47. ~ Defendant breéchea ‘the covenant of good’;f faith and fair dealing by wrongfully
denying the claim. o
48. Plaintiff . is informed ‘and. believes thét it is entitled to judgment against the
Defendant for-actual damages iﬁ an arﬂount to be determined by the tier of fact for breach of the
covenant of good faith and faif dealing contained in the Title Policy.
FOR A THIRD CAUSE OF ACTION

: (Tortlous Bad Faith Refusal to Pay Insurance Benefits and Bad Faith Fallure to Investigate
an Insurance Clalm) ; :

49, The above allegations are hereby repeated as if set forth verbatim.
50. The Title Policy is a valid and mutually binding contract of insurance.
51. The Defendant refused to pay the Plaintiff insurance benefits despite a valid and

proper:claim being fnade byl the Plaintiff to the Defendant.

52 The recorded Ordinance isvpubli(': notice of the county’s claim on the property and
intent to exerciéé its pbwer to condefnn the Property‘ and is a defect and/or encumbrance on the
:v Property and is a covered loss under the Policy. |
53. The Policy'pr’ovides céverage for an ordinance or govemfhéntallregulation or police
- power, eminent domain and taking,»as.set forth above. |

54. Recordation of the Ordinance on July 9, 2002 in Deed Book 2497 at Page 986 in
the office of the Register of Deeds for Horry County, South Carolina in the public records provided
notice of the title defect to the Defendani 'pr.io,r to the Defendant issuing thg Title Policy.

55. The Defendant intentionally refused to pay the Plaintiff insurance benefits despite
a valid and proper claim being made by- the Plaintiff.

56. The Defendant improperly and unreasonably denied the Plaintiff's claim.
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57. " The Defendant failed to investigate and evaluate the claim within a reasonable time
period.
58. As a result thereof, Plaintiff suffered consequential damages, inclu_ding but not

limited to tinancial loss, interest on the unpaid cl‘aim, and attoméys’ fees and costs.

59. Plaintiff is informed and believes that jt is entitled to judgment against the
Defendant for actual and punitive damages, including but not limited to prejudgment interest, in
an amount to be determined by the tier of fact for tortious bad faith refusal to pay insurance
benetits.

'WHEREFORE, the Plaintiff prays for the following relief:

a. = For j'udgmem against the Defendant for actual damages in an amount to be
determined by the trier of fact for breach of contract and refusal to pay insurance
benefits under the First Cause of Action; :

b. For judgment against the Defendant for actual damages in an amount to be
_determmed by the trier of fact for Breach of the Covenant of Good faith and Fair
Dealing under the Second Cause of Action;

c. . Forjudgment against the Defendants for actual and punitive damages in an
amount to be determined by the trier of fact for Tortious Bad Faith Refusal to Pay

Insurance Beneﬁts under the Fourth Cause of Action;

d. For the costs of this action;-and for such other and further relief as the court
deems just and proper.

Fred B. Newby, SC B3 No. 04202
- C. Scott Masel, SC Bar Now] 2497
4593 Oleander Drive

Mpyrtle Beach, South Carolina 29577
(843) 449-9417

. Attorney for the Plaintiff Lynx Jericho
Parners. LLC

February 11,2015 -
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY : " Case No. 2015-CP-26-1084
Lynx Jericho Partners, LLC,
~ Plaintiff,
V8.

Chicago Title Insurance Company,

s 2
-7 g
ANSWER 22 :’% A
2.8 2
Defendant. a'v =
. o
Defendant Chicago Title Insurance Company (*“Chicago Title”) hereby answers the
# Complaint as follows: “
| FOR A FIRST DEFENSE : '
1. ‘Chicago Title denies each and every alle'iga_tion of the Complaint ﬂot hereinafter
specifically admitted. '
,,,,,, 2.
: 3.

ChicagoATitle admits paragraph 1 of the Complaint upon information and belief.
As to the allegations of paragraph 2 of the Complaint, Chicago Title admits it is

an insurance company doing business in Horry County, South Carolina, but denies it is currently
organized and existing pursuant to the laws of the State of Missouri.
4

The allegations of paragraph 3 of the Complaint contain conclusions of law and,
therefore, no response is required. .
5.

As to the allegations of paragraph 4 of the Complaint, Chicago Title admits by

General Warranty Déeddated July 6, 2006 and recorded July 25, 2006, Peachtree Properties of
North Myrtle Beach, LLC (“Peachfree”) ac‘quired title to the property described therein, which

property is adjacent to the Intracoastal Waterway in Socastee Township in Horry County, South

Carolina. With respect to the unanswered allegations of paragraph 4, Chicago Title craves
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reference to the Genéral Warranty Deed for thé. specific terms and import thereof and to the
extent the unanswered allegations of paragraph ‘4 are inconsistent with tﬁe specific terms and
impqrt of the General Warranty Deéd, the same are denied. |

6. Chicago Title admits the allegations of paragraph 5 of the Complaint except that it
denies there are any atfachments to the Complaint.» |

7. As to the allegations of paragraph 6 of the Compléint, Chicagb Tiﬂe craves
reference to the assignment instrument referenced. therein for thé specific terms and import
thereof and to the extent the allegations.‘ of paragraph 6 are inconsistent with the specific terms
and import of the assignment instrument, the same are denied.

8. As to the( allegations of paragfaph 7 of the C;mplaint, Chicago Title craves
reference to the assignment instrument'referenéed therein for the specific terms and import
thereof and to the extent the allegations of paragraph 7 are inconsistent with the specific terms
and import of the assigﬁment instrument, the same aré denied.

9. ‘As to the allegatioﬁs of paragrapﬁ 8 6f the Cbmplaint, Chicago Title craves
réference to the assignment instruments refefenc;éd therejh for the speci‘ﬁc terms and import
thereof and to the extent the allegations of paragraph 8 are inconsistent with the specific terms
and impoﬁ of the assignment instruments, the same are denied.

10. Chicago Title is without knowledge and .in,formation sufficient to form a belief as
to the truth or félsity of the allegations éf bparagréphs 9 aﬁd 10 of the vComplaint and, therefore,
denies thé same. o | | »

11. As to the allegations of paragréph 11 of the Complaint, Chicago Titlé craves
reference to the assignment ipstrument referenced therein for' the specific terms ﬁnd import

thereof and to the extent the allegations of paragraph 11 are inconsistent with the specific terms
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and import of the assignme.nt instrﬁment, the same are denied. As to the allegations of paragraph
11 regarding Plaintiff being the currerit holder of the First Mortgage, Chicago Title is without
knowledge and information sufﬁcient. to form a belief as to the truth or falsity of those
allegations and, therefore, denies the same.

12.  Chicago Title admits the allegations of paragraph 12 Qf the Complaint.

13.  As to the allegations of paragraph 13 of the Complaint, Chicago Title admits it
issued a loan policy of title insurance bearing Policy Number 7210740-75317401 (the “Title
Policy”) insuring the First Mortgage with an insured amount of $17,071,873.33. Chicag;) Title
denies there are any attac_hménts to the Complaint. Any a]legations of paragraph 13 inconsistent
.+ with the foregoing are denied.

- 14.  Chicago Title is without knowledge and information sufficient to form a belief as
to the truth or falsity of the allegations of paragraphs 14 and 15 of the Complaint and, therefore,
denies the same. | |

15.  Chicago Title denies tﬁé allegatibns of paragraph 16.0f the Complaint.

16. Chicago.T.itle admits the allegatidns of pmaéraph 17 of the Complaint, but would
further allege the Ordinance does not comply with the recording act, it ‘was not properly
witnessed and acknowledged and it was not indexed against any owners of real property or
anyone else; therefore, it would not providecénstrucﬁve notice as it would not be found in a title
search of the Property. |

17.  Chicago "Fitlle is without knowledge and information sufficient to foﬁn a belief as
to the tﬁth or falsity of the allegations of paragraph 18 of the Complaint and, therefore, denieé
the same. |

18.  Chicago Title denies the allegations of paragraphs 19 and 20 of the Complaint.
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19. As to the allegatlons of paragraph 21 of the Complamt Chlcago Title admits only
that the Ordinance was not hsted as an exception in the Title Policy, but denies the remalnlng
allegations of paragraph 21.

20.  Chicago Title admits the allegations of paragraphs 22 and 23 of the Complaint. -

21. As to the allegations of paragraph 24 of the Complaint, Chicago Title admits that
by letter dated June 21; 2013, Plaintiff rnade a claim with Chicago Title under the Title Policy
and craves references to that letter for the terms and ‘import of that letter.

22.  Chicago Title adrnits the.‘alle'gations of paragraph 25 of the Complaint.

s 23, As to the reiterated allegations of paragraph 26 of the Complaint, Chicago Title
repeats and realleges each and every one of the preceding paragraphs as if set forth verbatim
herein. o |

24. As to the allegatlons of paragraph 27 of the Complaint, Chicago Title craves
reference to the Tltle Pohcy for the specific terms and import thereof and to the extent the
allegations of 'paragraph 27 -are inconsistent with the spemﬁc terms and import of the Title
Policy, the same are denjed. | | |

25, As to the allegations of paragraph 28 of the Complaint, Chicago Title admits only
- that the Title Policy states Chicago Title insures against any loss or damage sustained or incurred
by reason of (a) any defect in or lien or encumbrance on the title; or (b) unmarketability of the
title, but would further allege this is subject to the exclusions from coverage set forth in the Title
Policy, the exceptions from coverage contained in Schedule B of the Title Policy, and the
Conditions and Stipulations of the Title Policy. Any allegations of paragr_aph 28 inconsistent

with the foregoing are denied.
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26.  Chicago Title den‘i;s the allegations of ;paragraphs 29, 30, and 31 of the
Complaint. -

| 27.  As to the allegations of paragraph 32 of the Complaint, Chicago Title admits tﬁe

Titlé Policy does not list the Ordinance or the matters on thé Official Map as stated exceptions in

the Title Policy and Chicago Title would fﬁrthér allege it did not list the proposed condemnatioﬁ

of the ‘Prop‘erty as an .vexcept.ion ‘to. coverage as there was no condemnation or proposed
condemnation.

28.  As to the allegations of paragraph 33 of the Complaint, Chicago Title admits

Plaintiff made a claim for insurance benefits under the Title Policy by letters dated June 21, 2013

- and November 14, 2014. The remaining allegations of paragraph 33 are denied.

29.  Chicago Title denies the allegations of paragraphs 34, 35, 36, and 37 of the

Complaint.

30.  As to the reiterated allegations of paragraph 38 of the Complaint, Chicago Title

. repeats and realleges each and every one of the preceding paragraphs as if set forth verbatim

herein.

31.  Asto thé allegations of paragraph 39 of the Complaint, Chicago Title admits the
Title Policy is a contract of insurance between Chicago Title and the ‘insured under the Title
Policy. The remaining allegation"s of paragraph 39 contain conclusions of lav;/ and, therefore, no
reéponse is required. R

32. Chicago Title déﬁies the allegations of paragraph 40 of the Complaint.

33.  As to the allegations of paragraph 41 of the Complaint, Chicago Title admits
Plaintiff’s cléim is excluded pursuaﬁt to the erﬁinent domain exclusion. With respect to the

remaining allegations of paragraph 41, Chicago Title craves reference to the Title Policy for the
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s.pe.ciﬁc' terms and import thereof and to the extent the allegations of paragraph 41 are
inconsistent with the speciﬁq terms and import of the Title Policy, the same are denied.

34,  As to the alle_gatiéns of paragraph 42 of the Complaint, Chicago Title craves
reference to the Title Policy for the specific terms and import thereof and to the extent the
allegations of paragréph 42 are inconsistent with the specific terms aﬁd import of the Title
Policy, the same are denied. | | |

35. Chicago Title denies the allegations of paragraphs 43, 44, 45, 46, 47, and 48 of
the Complaint.

36. - As to the reiterated allegations of paragraph 49 of the Complaint, Chicago Title
repeats and realleges each ana evver-y one of the prececiing. parégraphs as if set forth verbatim
herein.

37.  Chicago Title admits the allegations of paragraph SQ of the Complaint.

38. As to the allegations of paragraph 51 of the Complaint, Chicago Title admits it
refused to pay Plaintiff insurance benefits. Chidago Title denies thbc‘e remaining allegations of
paragraph 51. |

39.  Chicago Title denies the allegations of paragraphs 52, 53, 54, 55, 56, 57, 58, and

59 of the Complaint.
FOR A SECOND DEFENSE
(Rule 12(b)(6), SCRCP)
40.  Chicago Title repeats and realleges each and every one of the preceding

paragraphs as if set forth verbatim herein.
4]1. Plaintiff’s Complaint fails to state facts sufficient to constitute a cause of action

and should be dismissed.'
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FOR A THIRD DEFENSE
(Terms, Conditions, Stipulations, Exclusions, and Limitations of the Title Policy)

42. .. Chicago Title repeats'f‘and -reallegeé éacﬁ and e~very one of the preceding
paragraphs ;\s if vset 'foﬁh verbatim l;ereih. |

434. Each and evéry cause of ;ction alleged in the Complaint is barred, in wilole or in
part, by the terms, conditioﬁs; stipulations, exélusions, and limitations of the Ti’tie Policy ana the
principles of law applic;lble thereto. | |

' FOR A FOURTH DEFENSE
(Conditions and Stipulations of the Title Policy)

44, Chiéégo- Title repéats and recalleges each and every: one of the preceding
i paragraphs as if set forth verbatim hereiﬁ. | |
45.  The Title Policy contains conditions and stipulations which must be satisfied in
order to obtain coverage ‘under the Title Policy. The Title Policy’s conditions and stipulations
provide in part as follows: | |
'5. " PROOF OF LOSS OR DAMAGE

In addition to and after the notices required under Section 3 of these
Conditions and Stipulations have been provided the Company a proof of

“loss or damage signed and' sworn to by the insured claimant’ shall be
furnished to the Company within 90 days after the Insured claimant shall
ascertain the facts giving rise to the loss or damage. The proof of loss or
damage shall describe the defect'in, or lien or encumbrance on the title or
other matter insured against by this policy which constitutes the basts of
loss or damage and shall state, to the extent possible, the basis of
calculating the amount of the loss or damage. If the Company is
prejudiced by the failure of the insured claimant to provide the required
proof of loss or damage, the Company’s obligations to the insured under
the policy shall terminate including any liability or obligation to defend,
prosecute, or continue any litigation, with regard to the matter or matters
requiring such proof of loss or damage.

~In addition, the insured claimant may reasonably be required to submit to

examination under oath by an authorized representative of the Company
and shall produce for examination, inspection and copying, at such
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reasonable times and places as may be designated by any authorized
representative of the Company, all records,. books, ledgers, checks,
correspondence and memoranda, whether bearing a date before or after
* Date of Policy, which reasonably pertain to the loss or damage. Further, if
requested by any authorized representative of the Company, the insured
claimant shall grant its permission, in writing, for any authorized
-representative of the Company to examine, inspect and copy all records,
books, ledgers,.checks, correspondence and memoranda in the custody or
control of a third party, which reasonably pertain to the loss or damage.

All information designated as confidential . by the insured claimant
provided to the Company pursuant to this Section shall not be disclosed to .
others unless, in the reasonable judgment of the Company, it is necessary .
in the administration of the claim. Failure of the insured claimant to
submit for.examination under oath, produce other reasonably requested
information or grant permission to secure reasonably necessary

. information from third parties as required in this paragraph, unless
prohibited by law or governmental regulation, shall terminate any liability
of the Company under this policy as to that claim. ’

46. = After Plaintiff submitted its claim to Chicago Title, Chicago Title requested
information from Plaintiff as set forth in P;iragfaph 5 of the coﬂditioris and stipulations of the
Title Policy, but Plaintiff failed td provide such infonnagion to Chicago Title and, therefore, any
potential liability Chicago Title may have had iunder the Title Policy terminated.

| 47. Aééordingly, Plaintiff’s claim under.thé Title Policy was appropriately denied and
Plaintff's Complaint should be dismissed in its entirety., -

"FOR A FIFTH DEFENSE
(Exclusions of the Title Policy)

48. Chicag(; Title fepeafs and fealleges each"and every FOIjle ;)f the preceding
paragraphs as if set forth verbatim hert;in. |

49. The Title Policy sets forth numerous exclusions to coverage. The Title Policy
speciﬁcally ‘Iexcludes coverage for lo!ss or ‘damage which a;iseS' by re%lson of rights of eminent

ldomajn. More specifically, the Title Policy provides as follows:
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Exclusions from Coverage

The following matters are exprgssly excluded from the coverage of'thi_s policy and
the Company will not pay loss or damage, costs, attorneys’ fees or expenses
which arise by reason of: :

L
N

¥ ¥ ¥ %

2. Rights of eminent domain unless notice of the exercise thereof has
been recorded in ‘the public records at Date of Policy, but not
excluding from coverage any taking which occurred prior to the
Date of Policy which would be binding on the rights of a purchaser
for value without knowledge.

50.

Because no notice of the exercise of the rights of eminent domain was recorded in

the public records at the date of the Title Policy, Plaintiff’s claims are excluded under the Title

Policy.

51.

Accordingly, Plaintiff’s claim under the Title Policy was appropriately denied and

Plaintiff’s Complaint should be dismissed in its eritirety.

52.

FOR A SIXTH DEFENSE
(Conditions and Exclusions of the Title Policy)

Chicago Title repeats and realleges each and. every one of the preceding

paragraphs as if set forth verbatim herein.

53.

7.

The Title Policy sets forth the following conditions:

DETERMINATION AND EXTENT OF LIABILITY.

This policy is a contract of indemnity against actual monetary loss or

damage sustained or incurred by the insured claimant who has suffered loss or
damage by reason of matters insured agamst by thlS policy and only to the extent
herein described.

(a) The liability of the Company under this pollcy shall not exceed the
least of:

(i)  the Amount of lnsurance stated in Schedule A, or, if

applicable, the amount of insurance as deﬁned in Section 2 (c) of these Conditions
and Stipulations;
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(i)  the amount of the unpaid principal indebtedness secured by
the insured mortgage as limited or provided under Section 8 of these Conditions
and Stipulations or as reduced under Section 9 of these Conditions and
Stipulations, at the time the loss or damage- insured against by this policy occurs,
together with interest thereon; or
(iii)  the difference between the value of the insured estate or
interest as insured and the value of the insured estate or interest sub]ect to the
defect, lien or encumbrance insured against by this pohcy
54. The Title Pollcy sets forth additional exclusions to coverage. The Title Policy
specifically excludes coyerage for certain matters which result in no loss or damage to an insured
claimant. More specifically, the Title Policy provides as follows:

Exclusions from Coverage

The following matters are expressly excluded from the coverage of this policy and
the Company will not pay loss or damage, costs, attorneys’ fees or expenses
which arise by reason of: ~

ek %k

3 Defects liens, encumbrances, adverse claims or other matters:
%k k & &

(c) ‘resulting in no loss or damage to the insured claimant.

55. Tlre South Carolina Department of Transportation exercised its right of eminent
domain for the ﬁrst time pursuant to a condemnation notice and tender,of payment filed with the
Horry County Court of Common Pleas on December iS, 2009 in the casé captioned South
Carolina 4Department of Transportdtion vs. Jericho State Capitdl Corporation of Florida, et al.,
Case No 2009-CP-26-11956 (“Condemnatlon Actlon”)

56. Plamtrff was compensated for any loss it claims is establlshed by virtue of the
Condemnation Action.

57. Plaintiff has therefore suffered no loss or damage.

58. Accordingly, Plaintiff’s claim under the Ti_tle Policy was appropriately denied and
Plaintiff’s Complaint should be dismissed in its entirety.

10
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" FOR A SEVENTH DEFENSE
(Exclusions of the Title Policy)

59.  Chicago Title repeats and realleges each and every one of the preceding
paragraphs as if set forth verbatim herein. |

60. . The Title Policy Isets forth additional exclusions to c'overage. The Title Policy
specifically excludes eoverage for matters that take place after the Title Policy is issued. More
speciﬁcally, the Title Policy provides as follows:

Exclusions from Coverage

The following matters are expressly excluded from the coverage of this policy and
the Company will not pay loss or damage costs, attorneys’ fees or expenses
which arise by reason of:

Kk k%

4 Defects, hens encumbrances adverse elalms or other matters
* ¥ % % .
(d) attachmé or created subsequent to Date of Policy . .. ..
61. The South Carohna Department of Transportatlon exercised its rlght of eminent
domain for the ﬁrst time pursuant to the Condemnation Action, which was filed after the date the
i Title Policy was issued.
62.- An}; loss or damage claimed by Plaintiff as a result of the condemnation of the
Property is therefore 'exclucied from coverage under the Title Policy.
63. Accordingly, Plaintiff’s claim under the Title Policy was appropriately denied and

Plaintiff’s Complaint should be dismissed in its entirety. -

FOR AN EIGHTH DEFENSE
(Exclusions of the Title Policy)

]

64. Chicago Title repeats and realleges each and every one of the preceding

paragraphs as if set forth verbatim herein.

11
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65.  The Title Policy sets forth the following additional exclusions to coverage:

Exclusnons from Coverag
The followmg matters are expressly exclided from the coverage of thls policy and
the Company will not pay loss or damage costs attorneys’ fees or expenses
which arise by reason of:
3. Defecfs, liens, enchmbrances, adverse claims or other matters:
(a) created, suffered, assumed or agreed to by the inéured claimant;
(b) not known to the Company, not recorded in the public records at
Date of Policy, but known to the insured claimant and not disclosed in writing to
the Company by the insured claimant prior to the date the insured claimant
became an insured under this policy;
66. At the time Plaintiff purchased the First Mortgage, it had knowledge of the issue
about which it now claims, improperly, is a defect or encumbrance on title.
1 67. In addition,‘ Plaintiff provided Chicago Title with what it represented to be its loan
file, and in the loan file, there exists a contract of sale which identifies the Ordinancc.
68. Plaintiff’s claims are therefore excluded from coverage by Exclusions 3(a) and
3(b).
69. Accordmgly, Plaintiff’s claim under the Title Pollcy was appropriately denied and

Plaintiff’s Complamt should be dismissed in its entlrety

FOR A NINTH DEFENSE
(Terms of the Title Policy)

70. Chicago Title repeats and realleges ecach and every one of the .preceding
paragraphs as if set forth verbatim herein.
71. The Title Policy sets forth the following insuring Apro'visions:

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM
COVERAGE CONTAINED IN SCHEDULE B AND THE CONDITIONS, AND
STIPULATIONS, CHICAGO TITLE INSURANCE COMPANY, a Missouri
corporation, herein called the Company, insures, as of Date of Policy shown in Schedule
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A, against loss or damage, not exceedmg the Amount of Insurance stated in Schedule A,
sustained or incurred by the insured by reason of:

1 Title to the estate or interest descrlbed in Schedule A being vested other than as stated
therein;

2 Any defect in or lien or encumbrance on the title;

3 Unmarketability of the title;

4 Lack of a right of access to and from the land;

5 The invalidity or unenforceability of the lien of the insured mortgage upon the title;

6 The priority of any lien or encumbrance over the lien of the insured mortgage;

7 Lack of priority of the lien of the insured mortgage over any statutory lien for services,
labor or material:

a. arising from an improvement or work related to the land which is
contracted for or commenced prior to Date of Policy; or
b. arising from an improvement or work related to the fand which is

contract for or commenced subsequent to the Date of Policy and which is
financed in whole or in part by proceeds of the indebtedness secured by
the insured mortgage which at Date of Policy the insured has advanced
~ or is obligated to advance;
8 The invalidity or unenforceability of any assignment of the insured mortgage, provided
the assignment is shown in Schedule A, or the failure of the assignment shown in
Schedule A to vest title to the insured mortgage in the named insured assignee free and
clear of all liens. ‘

72. Plaintiff’s claim does not fall within any of the insu;ing provisions of the Title
Policy. |

73.. 'Accordingly, Plaintiff’s claim under the Title Policy was appropriately denied and
Plaintiff’s Complaint shoul& beAdi'smissed in its entirety.

FOR A TENTH DEFENSE
(Terms, Conditions, and Exclusions of the Title Policy)

74. Chicago Title repeats and realleges each and every one ef the preceding
paragraphs as if set forth verbatim herelin.

75.  Plaintiff’s claims are excluded or not covered By the Title Policy because there is
no proof of loss or damage and Plaintiff has suffered no loss or damage.

76. - The Title Policy reqﬁires Plaintiff 'to provide Chicago Title with a “signed and
sworn to” proof of loss or démage and to “describe the defect in, or lien or encumbrance on the

title, or other matter ... which constitutes the basis of loss or damage.” Plaintiff has not provided
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such information to Chicago Title. - -

71. In order for its claim to be covered, Plaintiff must suffer loss or damage.
78.  Plaintiff has suffered no loss or damage because it has not foreclosed the First
Mortgage.

79.  Until a foreclosure sale is held, and the amount received for the Property is
established, Plaintiff has suffered no loss or damage.
80. Accordingly, there is no coverage for Plaintiff’s claims under the Title Policy.

FOR A ELEVENTH DEFENSE
(Failure to Mitigate Damages)

81. Chicago Title repeats and realleges each and every one of the preceding
paragraphs as if set forth verbétim herein.
82. Plaintiff has failed to mitigate its damages.

FOR AN TWELFTH DEFENSE
- (Waiver)

83.  Chicago Title repeats and realleges each and every one of the preceding
paragraphs as if set forth verbatim herein.
84. Plaintiff’s claims are barred by the doctrine of waiver.

FOR A THIRTEENTH DEFENSE
(Economic Loss Rule)

85. Chicago Title repeats and realleges each and every one of the preceding
paragraphs as if set forth verbatim hérein.'

86. Plaintiff 4_seeks': damages for purely economic losses and therefore Plaintiff’s
remedies are limited b& the econorhic-lbss rule, to include fhe prohibition against tort-based

causes of action.
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FOR A FOURTEENTH DEFENSE
(Payment)

87. W Chica‘g',o‘ Titleﬂ repeats and ',realleges cach and every one of the preceding
paragraphs as if set forth verbatim herein.

88. Plaihtiff has beeﬂ paid for its loss by virtue of payiﬁent it received or should have
received in the Condemnation Action..

89. Plaiﬁtiff-sciaims are therefore barred by the doctrine of payment.

~ FOR A"F.IFT.EENTH DEFENSE
(Res Judicata and Collateral Estoppel)

90. Chicag(; ‘Title repeats and realleges each and every one of the preceding
paragraphs as if set forth verbatim herein.

91. Some or all of Plaintiff’s claims are barred by the doctrines of res judicata and
collateral estoppell by virtue of the Condemnation Action and the verdict rendered therein.

FOR A SIXTEENTH DEFENSE
(Additional Defenses Reserved)

92."  Chicago Title repeats and réalleges_each and every one of the preceding
- paragraphs as if set forth verbatim herein. |

93. | Chicago Title reserves the right to plead additional affirmative defenses upon
further discovery. |

WHEREFORE, having fully answered the Plaintiffs Complaint, Defendant Chicago
Title Insurance Conipany respectfuliy requcl:stsi that the Court iés;e an Order:

A. Dismissing the Plaintiff’s éomplaint;

B. Awarding Chicago Title attorney fees and the costs of this action; and
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C. - Awarding any such other relief as the Court deems just and proper.

CALLISON TIGHE & ROBINSON, LLC

7m;- 7@/

Demetri K. Koutrakos SC Bar No. 11318
1812 Lincoln Street, Suite #200
P.0.Box 1390 .

Columbia, SC 29202-1390 - -
Telephone: 803-404-6900

Facsimile: 803-404-6902

Email: jimkoutrakos@callisontighe.com

.;ATTO'RNEYS FOR DEFENDANT
May 11, 2015

1020.566\L.ynx\Answer
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