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: TATEMENT OF THE CASE

HlstOl'V 'of thns Cas S :




n't0 providing timely

sh four eléments in ord




{'."-i

4249z 400(c)) (3) that the preex1st1ng 1mpa1rment was a hmdrance/obstacle to "
employment or re-employment (§ 42- 9—400(d)) and (4) that the preex1st1ng lmpalrment o
combrned w1th or Was aggravated by the workplace 1n_]ury to result in substant1ally. .

greater dlsablhty than that Wthl'l would have resulted from the subsequent 1njury alone (§ L

42 9 400(a))

. State Accrdent Fund S C Code Ann § 42-7- 3lO(d)(2) (Supp 2014) In 2007 the "‘f

the Second In ] Fund ofﬁclally terrnmated on July

SC CodeAnn §42

320 (a) (Supp' 014) The Leg1slature tasked the State ‘udget vand Control Board wrth

w1nd1ng down the affalrs of the Fund and prov1d1ng for 1ts “efﬁcrent and expedltrous =

closure . Id p1te the fact that 1nsurance carrre S

' of rennbursementl‘from the Fund for payment of second 1nJury beneﬁts they contmue to

industrial division to EnerSys. (R. p. 280) Therefore, most of the employees at the ~

The Fund 1s funded by annual assessments pald by carners self—msurers and the; ﬁf’. :

) & o longer entltled to the beneﬁt

| fWB‘r'kéfé?’Ccf‘ﬁiiapensatldﬁ 'Aét..'gndefwént a 'S'ubs'taiﬁ'ﬁéﬂ‘ reformatlonAs part ofthe reform e
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center of these rermbursement claims worked for at least three dlfferent employers

| 'Dunng those tenures of employment the employees expertenced heavy metal porsomng ‘

- and a plethora of other health malad1es

There is no dlspute that employees who worked at the Sumter battery o

- manufactunng fa01l1ty were‘ xposed to varrous amounts of lead on a dally

RO mhalanon mgestmn and de al contact Employees workmg 1n the plant

' lead often resulted in workers blood lead levels routmely exceedmg lOO m1crograms per -

_"decrhter of blood (pg/dL) (R. pp- 363-92.)
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«= Begmnmg in 1978 OSHA started recommendmg permrss1ble exposure hmlts as '

{l | , measured by blood lead levels OSHA ﬁrst promulgated legally enforceable regulatlonsv .

,ﬂ : in, 1983 and 1ts current permrssrble exposure llm1t guldehnes requrre an employer to-

**" Ea nnmedrately remove a Worker ﬁom a lead laden envuonment when hrs/her blood lead

F levelsreach s1xty mrcrograrns per decﬂlter of blood 29 C F R 1910 1025(k)(l) (R p ‘l
37 )' Moreover_ 1f an emplo elhas blood lead levels of ﬁfty mrcrograms per decrhter of |

1nd1cated 1f there was a one-tlme blood lead level readrng of forty-four mrcrograms per

'decrllter of blood or greater (R p 393. )
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' ’w“H:}L" L *‘"YJ w"“’"}.;

L ‘»_THE CIRCUIT COURT ,ERRED‘_

In add1t1on a revrewmg court should reverse remand or mod1fy a dec1sron of the

Workets’ Compensatlon Comrmssron 1f it is affected by an’error of law Etheredge V. o

Monsanto Co 349 S. C 451 562 S. E 2d 679 (Ct App 2002) Case law unequlvocally ‘

establrshes that statutory 1nterpretat10n is a questlon of law and the appellate court “1s )

free to dec1de matters of law w1th 10 partlcular deference to the fact ﬁnder » Klng V. Intl . : S

Kmfe& Saw Florence 395 SC 437 442 718 SE2d 227 229 (Ct App 2011) SC'--*;,‘_ ‘

»Umnsured Emnlovers Fu d(v House 360 S C 468 602 S E2d 81 (Ct App 2004)

leewrse the deterrmnat1on of legrslatrve mtent 1n a statute 1s 2t atter of law .Wehle v

' S C Retlrement Svst 363 S E 394 611 S E 2d 240 (2005) leertv Mutual Insur Co v Co

S C Second Inturv Fund 363 S C. 612 611 S. E 2d 297 (2005) Th S, in summary,
appellate court must revrew the Commtss10n S 1nterpretat10n of a statute as a questlon of

law and must revrew the Commrssron s applrcatron of the facts to th "statute asa questron’ :

of fact under the substantlal evrdence standard of rev1ew‘ : See K ‘n'g

' SEZdat229

ARGUMEN T

Appellants -submlt that the C1rcu1t Court erroneouslsl afﬁrmed the Commrsswn S 5 '_ - .
B 'decrsron that Appellants dre’ not entltled to’ rermbursement from the South Carolma
‘.Second Injury Fund pursuant to South Carolina Code Annotated § 42 9-400. for the
1nJur1es sustalned by C L: Wllhams Therefore Appellants respectﬁrlly request that thrs ,
Honorable Court reverse the C1rcu1t Court s errors of law and remand this case for. _.

’“addltlonal fact ﬁndrng, wluch 1s consrstent wrth the substantlal ev1dence in the record

,9ssc at442 718 2
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Maithattan, Inc., 241'S.C, 116, 122:23, 127 .24 288

vuled on other grounds by Hunt v. Whitt, 279 S.C. 343, 306 S.E2d

. an



el
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. o e Add1t1onal case law from South Carolina’s appellate courts reafﬁrm that an’
s : o occupatlonal d1sease ac01dent does not occur untll the pornt that “the employee becomes

' drsabled and could through reasonable dlhgence dlscover that h1s cond1t1on is

S "‘ R ,compensable & Mulrv‘;C‘R Bard Inc 336 5.C. 266 519 SE2d 583 (Ct App 1999)

v ) ,? e : see also Bass V. Isochem 365 S C. 454 476 617 SE2d 369 (Ct App 2005) For an,._'

(U S employee to know that a condmon is compensable 1t must be deﬁmtlvely dlagnosed

A R_Qersv Kunta Kmttmg fills, 312 s.C. 377 379—81 440 SE2d 401 4034)4 (Ct App S

therefore follow that pursuantto South Carohna ¢ A_,e law Wllhams date of 1nJury or,l

‘dlsablhty as referenced m' . 42 9- 400(a) rnost deﬁmtely cannot be the ﬁrst day he ever S
_"pworked at the Sumter ba] v‘:ry plant but was 1nstead when he reahzed hlS clalm was o

compensable See Roger 312 S C. at 379—81 440 S E2d at 403—04 (Ct App 1994) o

- leen ‘that - South Carolma Code Annotated § 42- 9 400 prov1des for relmbursement in

! HlS last day of exposure to lead at the plant was actually months before ‘his fi nal termmatlon because he
} : o was on dlsablllty due toa health condmon prior to his termmatlon - :

13
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tions did, in fact, preexist his first exposue to

is last employer at the Sumter F

eimployer, the employer he worked for on his date of injury;
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Court agrees tha,‘ the pre

e exposure to lead wh11e in the ;employ of h1s hable em“ oyer .

was legally known as Yuasa, Inc. However he was 1n1t1ally h1red by ESB Inc on_»

‘ March 12 1976 He was later hlred at the Sumter battery plant s locatlon by Ex1de Corp '»_‘

1n 1983 when the plant changed ownershrp In 1991 the d1v1$1on of the Exrde plant located -

B 1n Sumter was purchased by Yuasa Battery and became Yuasa, Inc The ev1dence-vf( e

unequlvocally estabhshes that Wllhams cardiac d1sease hver drsease and lead exposure o

. co gestlve heart fallure a ears in the employer reco s'_ﬁrst on August 16 1990 when »' o

Y rsuant to.South Carolma law, thllams 'V heavy metal patsomnt7 zs
both.a preexlstt 19 condttton ana' a subsequent llljulj) s

metal p01son1ng was a. pree)nstmg condrtron and subsequent mJury ThlS pos1t10n is

supported by substanttal ev1dence in the record as well as South Carohna statutory and case

law Therefore Appellants request that thls Court reverse the C1rcu1t Court s dCClSIOIl to the N

contr_ary.

15

hlnt’noted as i"arly as Ja 'ary_20 1982 whlle worklng for ESB Inc (R p'y184) HIS'“ e

1ng;‘ condltlons had to;. preex1st the ﬁrst day of Wllhams e
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art ‘disease’ rendefed him totally disabled. Tl

iid the claim relative to theclalmant’ g

* reimbursernerit from the SIF and argued that the claimant’s preexi

Co - 478



heart dlsease and that hlS subsequent 1nJury was the worsened heart condltlon The court

N faced the questlon as to Whether the. clarmant’s total d1sab1hty from the heart dlsease.
constrtuted a subsequent mjury The camer asserted that the heart dlsease could not be a -

- second mjury, but 1nstead was _]USt one total mJury The South Carohna Supreme Court

- reJ ected thls argument and concluded that the heart dlsease ‘was both a preex1st1ng COI‘ldlthn: :

| and subsequent mJury Hunt 313 S. C at 539 443 _S E 2d at 548- Whlle thls c ivse d :'es 1n .

' :’Court held that the only loglcal concluswn was that the clalmant s preeXIStIng cotton dust 'f:

o exposure was a preex1stmg condrtlon under § 42- 9- 400 especrally glven the length of the .
: clannant ] exposure to the cotton dust. Id at 363 372 S E 2d at 917
- The C1rcu1t Court and Respondent have drsmlssed the apphcablhty of the p g -

' Industnes case by ﬁndlng that rermbu1 sement by t the petltloners was pursued on a but—for

17

art, address a statute that 1s partlcular to certam ﬁrst responders contrary to the holdmg PR
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ad o theory of relmbursement however that analysis i 1gnores the fact that the employer/camer

, stlll had to estabhsh as a prerequ1s1te for relmbursement— the ex1stence of a permanent

- .j ) preex1st1ng condltlon and subsequent mjury South Carohna Code Annotated § 42 9-400(g)'-
» '- | spec1ﬁcally states “If the employee has a permanent phy51cal 1mpa1rment as deﬁned 1n'
M Lo th1s sectlon and the prerequmtes for retmbursement have been met and 1f 1t can, be:-‘ o

oS - Industries, discis

7Therefore sunllar to the Sprm,qs'lndustrles case and the Hunt case Appellants sub1n1t

; that Wllllams preex1st1ng heavy metal p01somng.1s both a preex1st1ng condltlon and B

| subsequent 1nJury as requ1red by § 42 9 400 and that- both substantlal ev1dence 1n the ) '

ﬂ _ i Vrecor ] and South Carohna case law supports thlS pos1t10n _
Appellants respectfully subm1t that Wllhams preex1st1ng condltlons of cardlac ‘

dlsease pulmonary dlsease d1abetes heavy metal p01somng, and heanng loss d1d in fact ’

4 : o preex1st hlS date of i 1nJury, and that the dec1s1on of the Commlss1on to the contrary should B

18 A |



4y ’ . be reversed In the alternat1ve Appellants submlt that glven the fact that W1111ams last
. employer at the Sumter battery plant Yuasa, Inc d1d not take over un‘ul well after hrs '
S 3 preexrstrng condrtrons mamfested the evrdence in the record st111 overwhelrmngly'

: supports the conclus1on that,erllams preexrstrng condrtlons d1d in fact preexrst hrs date ’

) - ‘ ' 1' of mJury because they preex1sted hrs ﬁrst day of employment w1th Yuasa Inc s

. c_e m the record estabhshes that Wllhams _ L
condltlons wer ggravated by or’ ined w1th 'Williams workplace

1nJury “of h vy metal pmsonmgfto ] result m substantlally greater _l )
) dlsablhty - U :

Substant1a1 evrdence in the record estabhshes that Appellants camed therr burden c

- workplace 1nJury to result 1n substantlally greater drsablllty (R pp l78 ‘83 75 99 )

‘ Th1s is a medrcal questron d two, doctors specrahzmg in- occupatlonal dlclne and;f' N

lead exposure have answere | the questron in the afﬁrmatlve (R pp 275—99 178 83 ), - j‘:f &

Respondent took no deposrtlons to rebut these doctors oplmons They wrote 1o letters to’
' .' these doctors requestmg them to rebut the1r oprmons They acqulred no oprmons from. _

' -any addltlonal doctors to rebut these specrahsts oprmons Moreover South Carohna s -

i

' ‘appellate courts have made clear that med1ca1 evrdence should be entltled to great respect.t:
19
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O S, —

o and can be dlsregarded only when there is other competent evidence to the contrary

| Burnette v C1tV of Greenv1lle 401 S.C. 417, 737 SE2d 200 (Ct App 2012) cert

| demed Burnette V. C1tv of GTCCHVlllC Op No 5059 (S C Sup Ct. ﬁled May 8 2014)

S ThlS Court has held that when the Second InJury Fund dec1des to put up no rebuttable

_ ev:dence substant1al ev1dence w111 prevall on appeal See Carohnas Recvcllng Group'

Emplovers Ins Co ‘o

- ‘ _ 324‘(Ct App 2012) S1mply domg noth1ng and then argumg agamst the medlcal;.li o -

y wmﬂ; ' 5 of

cardlac dlsease d1abetes Apulmonary d1sease heavy metal p01son1ng, and hearmg loss ‘

"constltuted a hlndrance or obstacle to employment or r mployment as requlred by 42 9.

'm

E 400 fTherefore Appellant 5 equest that this case be re‘ anded for ﬁndmgs of fact relat1ve |

to thlS element of relmbursement In the alternatlve .Appellants submlt that substantlal o

ev1dence estabhshes that they camed their burden of proof in estabhshmg thlS element

for relmbursement

| | 20 |
9 : o _ _ ' : 482



i B " ‘ " _‘ Appellants acknowledge that for them to be entrtled to relmbursement they must‘

ﬁ lprove that substantral ev1dence in the record proves that at. least one of erlrams -
; preex1st1ngl condrtrons constrtuted a lnndrance or obstacle to | employment or 4
u : reemplo‘ymentA South Carolma Code Annotated § 42 9 400(d) outlmes multrple

i ', _ "f were hrndrances obstacles
‘ re mployment . (R pp 178—83 ) These questronnarres are supported by the evaluat1on '5 .

perh ormed by Dr Baker by the global lead report submrtted to the Commrssron and by .'

the med1cal records 1n evrdence

4 B = South Carohna case law makes clear that the Commlssron S decrslons must be
. S supported by substantral evrdence As drscussed supra ina recent appellate court case o

~y B ' R . ‘ IR ; T s



1nvolv1ng reunbursement from the SIF the South Carolma Court of Appeals held that ‘
when “the only reasonable mference that can bé drawn from the substant1al evrdence 1n" L
the record 1s that Cla1mant’s preexrstmg cond1t1on was a hmdrance to hrs,l-

| employment []” it must';‘be found that- the preex1st1ng cond1t10n is a hrndrance orl" o

' obstacle to employment Carolmas Recychn,q Group and Employers Ins Co of Wausau :

i Comnnssron for ﬁndmgs"’o .thrs element of re1mbursement

k "asse that the substantral evrdence in the record and the only ev1dence 1n therecord

L estabhshes that Wllhams preex1st1ng condrtlons of cardrac drsease dlabetes pulmonary ,. ~
dlsease heavy metal po1somng and loss of hearmg were hrndrances or obstacles to
o o employment or reemployment Thus, Appellants request that th1s Honorable Court

" remand thrs case for add1t1onal fact ﬁndmg that is cons1stent Wlth the substant1a1

ev1dence

| 2
] ' _ : N - . ‘ ‘ . 484



. there is no‘ legltlmate argument

e beforethe subsequent 1nJury occurred (2) that the employee concealed a preex1st1n c

D. Appellants had knowledge of Wllllams Preex1st1ng Condltlons as
requlred by§42 9- 400 L e :

Appellants submlt that the Clrcurt erred in falllng to remand thls case to the.y '

Commrssron for a factual ﬁndlng regardlng the knowledge element requlrement for:

rermbursement ﬁom the South Carohna Second In]ury Fund Appellants submlt that", '

. and no argument has been posed‘ that Appellants d1d not‘; _

: condltlon S C Code Ann § 42 9- 400(c) (Supp 2002)

.carry the1r burden of 'proof in estabhshlng the knowledge element requrred forl'

condltron or that -(3) the employee lacked knowledge of the presence of a preexrstmg : o

As dlscussed supra 1n the Facts Sectlon the battery plant S medlcal depattment s .

notes unequlvocally estabhsh knowledge of erhams preex1st1ng condrtlons In 1982 5

P 1_84.) The records are also replete of notes acknowledgmg that Wllllams had been‘.‘

23

c the records began reﬂectmg Wlllrams hypertens1on and helghtened blood lead levels R "‘f |



o o _ exposed to lead at hlgh levels and that he was placed m a med1ca1 removal program R. pp
7 17—20 184—86 188 192 194 196 198 200) Furthermore Appellants ev1dent1ary‘
. submlss1ons also reveal ev1dence m add1t1on to that noted above of Wllhams havmg =

S I - cardtovascular d1sease (R pp 186 189 194 198 200 202 204 206—08 2l3—15)£v

pulmonary problems (R pp 213 14) neurolog1cal problems (R p 210) and hearmg loss',\_‘ 1

24

e . E C S C oL L g



‘ Respectfullysubmltted, .-

June 23,2015
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ISSUES OF APPEAL

';Under S. C Code Annv § 42 9 400(a) d1d substantlal ewdence support thef '

o ,hablhty?

4 Under S.C. Code Ant
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| STATEMENT OF THE CASE |

ThlS isa clann for partlal reunbursement from the South Carohna Second InJury

.tFund (‘the Fund”) by Yuasa Ex1de Incorporated Employer and Arrowpomt Capltal‘. )

" ) Corporatlon Carrler (collect1ve1y “Carrlef) pursuant to S C. Code Ann § 42 9 400

) :‘Carrler alleged that they mcu"‘;ed subst e :"ally greater 11ab111ty for compensatmn and,

The Hearmg Comrrussmner demed Carrler s re . bursement request purs ant to o

'S C Code Ann § 42 9-400 and the Full Commlssmn, En Banc afﬁrmed The C1rcu1t .

- Court afﬁrmed and Carrler appealed to thls Court

49:



STANDARD OF REVIEW

The standard ofr rev1ew for decrslons of the Workers Compensatlon Comnnssmn N -V

'1s establlshed in the Admmlstratwe Procedures Act S C Second InLrV Fund Ve, L1bertv S ‘

Mm_m 353 s c 117 576 SE2d 199 (S.C. Ct APP 2003) A re“ewmg Court:

3278 C. 393 489 s E 2d 219 (S. c Ct App 1997) The fact that

dlffer or that there 1s the p0551b ty of drawmg mconsrstent»conclus1 1S

Carohna Coastal Councﬂ 319 s_f;‘348 461 SE. 2d 388 (1 995)

_H‘ ST ORY,oF THE CLAIM

Cla1mant worked for Yuasa Ex1de Incorporated for twen

olvernentpenod that Claima

no.'ﬁndmgs of any lea !

'3'L>'been .‘ompletely negat1ve ﬁ‘om that standpomt and it is felt that 1t P

E health by contmumg to work 1n n ared that he has prev1ously been

On May 31 2011 approxnnately thuteen (13) years after Clalmant was |

:,tenmnated from Yuasa Ex1de Incorporated Dr Edward Sh1ppen, -expert but not a

'ktreatmg physrc1an determmed that Clannant s health cond1t1ons (whlch mcluded g

'd1abetes hypertensmn, heavy metal poisoning, chronic obstructlve pulmonary dlsease -

sti not dlsturb the Workers vCompensat1on Commlssmn s ﬁndmgs 1f those ﬁndmgs are |

-. 1n the record Pearsonv JPS C""nv - ':"r'_"& Indus COrp
‘asbnable mrnds may o
does‘i'not zpreyent

ncy s ﬁndmgs_ from belng supported by substantlal ev1dence Grant V.. Southlf.,-.': o

. 49



enough to- constltute a hmdrance or obstacle to employment ‘combmed w1th or were

from the Work mJury alone R p 181 183.

g 'phys1c1an, completed a ques_l

1mbursement R p 178 180

. Clalmant pursued tlus clalm asa result of alleg

S battery manufacturmg plant m Sumter South Carohna ! The ._ nd

" 1n Ld;: substant1ally greater llabrhty for compensatron and medrcal beneﬁts (nelther of

were aggravated by the very cond1t10ns that 1t caused

- . A e S A WP G N A NP A PN T i o e, T |y T P i ks M i M N Ty A T T gat:? Ty AT T e et o N TEEN
N “ret 3 - Y EEN TP P M AR I i CHRRG TY CRIVR WO (P S ] o R o 3 DS PO AR T S L S N [ L iy b AL A A <l B LA A UROL

NN

.,

pulmonary hypoventrlatmn syndrome rectal bleeding, co'ronary artery .Vdisease

puhnonary enema, tmmtus loss of hearmg and vertrgo) were permanent and serious -

. aggravated by Cla1mant’s lead exposure and caused Carrrer to mcur substantlally greater '

11ab111ty for medrcal costs and permanent dlsabrhty than that wh1ch would have resulted " N
On June 26 2011 approx1mately th1rteen (13) years aﬁer Clalmant was j
termmated from Yuasa Ex1de Incorporated Dr Edward L Baker an expert but not a s
nnalre :su _portmg Second InJury Fund

o K_adJudrcated by any trlbunal mcludmg the Comrmssron }Instead the underlymg case was N

3y VWthh 1t actually pald) when Cla1mant s alleged preexrstmg cond1t1ons combmed w1th or

The Fund asserts that Carner cannot prove an entltlement to rennbursement .
: 'because the ev1dence does not support that Clalmant suffered any preexrstmg condltlon KRNy

' 'that combmed w1th or was aggravated by a subsequent mjury to substantlally mcrease

eflying fc‘as"e"“‘was no't s

49
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S =med1cal or mdemnlty costs that the alleged preexrstmg condrtlons were nerther a
L 'hmdrance nor obstacle to Clannant’s employment and that pursuant o the statute
B : 'Carrler has not pald any medrcal costs or mdemmty on thlS claun whlch 1s prerequrslte to '

rennbursement S C Code Ann § 42- 9 400 The Camer asserts it is entrtled to o

) _rermhursement ﬁom the Fund because the lead to whrch 1t exposed Clannant caused and__ -

d essors Rp26

The Fund began as encouragement f0f emPlOyerS to hlre and retam ¢ ployeesi R

w1th dlsabrlrtres The Fund was never mtended to operate as a L sa ’y net for ey fyers o

condrtrons as d part of thelr busrness and due to’ the nature of 1ts busrness In Arn

B "MO'COI‘ISIS Ins Co v S C Second Imurv Fund 300 S. C 17 386 SE2d 276 (S C Ct

"-'“;;App 1989) the Court of Appeals addressed the purpose and scope of the Fund

] _ch .as Yuasa-Exrde Incorporated who place thelr workforce m hazardous workmg '.
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,-The Second Inju_ry Fund was. created in 1972 See Sectlon S
'42 9- 400, Code of Laws of South Carohna (l 976) One of .
the j purposes in | tabhshmg the Second Injury Fund was to

€ncourage employers to h1re handlcapped persons byV’
. prov1d1ng relmbursement to the employer or msurer for

R O S T SEN pheay - ‘ K s
{ l.>ﬂ AT RYE RV R AW AW RO

iy,

[slelele

Vs

o,

QOO

‘}'IHO hablhty, although 1t was wholly res le fortheaueged o

c "fdltlons and maladleﬁ \ {uffered by Clalmant

“'-‘For a Carrler to be entltled to rermbursement from the Fund 1t must prove that a

E cla1mant S preex1stmg condltlon aggravated or combmed w1th a subsequent mJury to ‘
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' create substantially greatet permanent disability or medicl costs, $.C. Code Ann. § 42- -
o400 |
" The section prdvidéé?iﬁ'perfinéﬁf part:

: Sectlon 42 9 400, Manner m whlch employer or. msurance

from preex1st1ng 1mpa1rment ,and

s.C CodeAnn § 42- 9 400 allows for Second Injury Fund;re imb; mentofawards .

rof compensatlon and medlcal beneﬁts under_- certa__m cncums_tanetes..:' Thatsectlon :

| subseqiiently -sets” forth the manner and- opefation by wnich ’n"i'd.ical ;and "‘Wé’eidy

'_ mdemnlty beneﬁt payments are to be relrnbursed in quahﬁed cases An award” 1s “[a]

.fmal J.‘%dgme.?}tuoridqclsl?ns, esp. one by an arbitrator or by a jury ‘a;_s,.s,‘eSSmg, daz_rfla,ges'- .

= ‘ . , o S - paR



: BLACK s LaW DICTIONARY 132 (7th od. 1999) s C. Code Ann § 42:9. 5 requ1res that -

| [a]n award made pursuant to thxs T1tle must be based upon specrﬁc and wr1tten detalledt .

: 'ﬁndmgs of fact substantlatmg the award ” Under S C Code Ann. § 42 17 40 an awardl‘ _

D ::.Tls made by the Comm1ssronlas a result of a dlspute between partres An award is s not azi
by “ " r“SettIement Agreement Release and Order »

- The Settlement ‘Agreement, Releage and Ordet states mrelevant part the LT

= resulted from the subsequent mJury alone ” S C. Code Ann § 42-9- 400(a) (Supp 201 1)

| Here Camer d1d not pay any medrcal costs or compensatron to Clalmant

D -5,1 R e . e, N e E A " 20 PRV TN Y ARy T
k‘ : ,) % - t- AR ‘( 7" N Naw” | Mo Yo N i N | N7 N N K N N i gt Nl N P N e N Y T A )
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The Fund presumes that the Settlement Agreement ﬁled on behalf of Camer and |

its predecessors were done SO m good faJth Thus there IS no ba51s upon wh1ch to allow, C

: @ : - rennbursement from the Fund There has been no award and 1f these cases are to remam , |
'denred by Carrler and lf no medrcal or’ compensatlon beneﬁts have been pald to”_-‘, - v

z:} R o Clalmant there is not an award for compensable mJurles upon Wth | relmbursement cah -

,rfzst

Wh11e the Fund reco gnlzes that there are occasmns that a “doubtful and drsputed”_-

B” VCLAIMANTV DID:A NOT"HAVE A"}""REEXISTING CONDITION THAT WAS[ |

-'-Th"é"“'stéta’to‘rgi._'fréﬁﬁbursér’ﬁé f‘--'schém‘e'*’ also 're'q‘tii'r’és i’tha‘t *Carrier esfai‘jiisﬁf that i

o Clarmant’s perrnanent preexrstmg mlpalrment was. permanent and serrous enough to’_

bute a hrndrance or ob'

9—400(d) Claimant’s conditions, 1fthey -p'reexi_sted,l" were not perrnanent and Y,sér'i;ous ]
enough to conStituté a,hi'nd&rance_or obstacl_e to his employr‘nent, '
o ’{i,‘!,On December 12, 1983, cnimaat’s physical examination indicated that there were

0 findings oflead involvement and that h coud coninue woring i bis aea, Rp.155.
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On - January 1‘1; 1984, cmim;{nt’s physical examiﬁation revealed -a past history’ of
" hypertension and l‘rr'iild eirrhosl’s Rp.186. In February, April and September 1984
| Claimiant’s phys1cal exannnatlons revealed that he could ﬁmctlon safely in his present job
‘without oomphcatlons.. Rp.188; Claimant’s sub_se_quent physical examlnatlons from

1988 to 1997 revealed hypetterision; and a history of elevated Tead levels. R.pp.191-192,

194, 196, 198, 200, 202 aind 204:

It is important 1 niote thiit Yuasa Exide, Iricorporated had mariy employeés that were

: expos‘éd’ to lead, and th'ey all were employed for m'ariy yea'rs. If the lead expo'sm"e'was' a -

- hmdrance or ‘obstacle to employment Clalmant would not have been able to work as het N ‘ ‘_

d1d over the course of twenty—ﬁve (25) 3 years

Tn its effott to estabhsh that Clannant had a preemstmg cond1t1on that was permanent :
| and serious enough to const1tute a hmdrance or obstacle to employment‘ Carner rehes
heav1ly on the Clalmant s blood levels and the OSHA regulatlons regardmg perm1551ble '
' _exposure to lead R. p 363 However the prevaﬂmg statute is’ S C Code Ann, §42 9 400 A |
_and this Couitt is not requlr_ed to give deferenCe to OSHA re’gulatlons; : See SC Code'

 Ann:§ 42-9-400,

C CLAIMANT S LEAD EXPOSURE IS NOT HIS FIRST AND SUBSEQUENT :

INJURIES
, In th1s case Carrler’ asserts that both' the first and -’sé'c:ondiﬁjtirieS‘vVere the same'

the exposure to 1ead Carr1er $ pos1t1on is that the lead caused the Clarmant s cond1t1ons

»and subsequent to the developrnent of hlS maladles ‘he was further exposed to lead.
Cjarr1er alleges that Claimant’ S '_contmued or subsequent exposure resulted in add1t10nal or

- wWorsening maladles. Thus, Carrier argues that it is entitled ‘t'o' _reimbursernent for

10
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o p’aymént of a lumpsum ."settienient l- that ﬁe‘ither Erepr"e‘sents‘ ‘ mdemmty ndrv ntédical' :

v. X ,'payments However by statute the Fund only rennburses for dlsabrhty beneﬁts and
b medlcal payments “S.C. CodeAnn § 42-9- 400 | |

In thls case the only ev1dence presented is subsequent to the 1n1t1al exposure 6

lead Here the exposure to lead was comcrdental to: the_beglnmng of work. Smce B

o Camer must prove that the exposure to lead 18 the alleged preemstmg oondltlon Carner N

_1s r’. ulred to show ev1dence of the condltlon pI‘lOI' to th _'tl_almexpo ure,-; S__ee S_.,Cﬂ. _Code_

.Ann‘_-§"42 9 400,

many decades 1t, 1s con31dered a chronlo 111ness requlnng'
long term managernent and observatlon

Rpp 294T295.. o

1
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As a chromc 1llness lead porsonrng is the 1llness 1tself As a chromc ﬂlness lead -
S -p01son1ng does not stand apart from the rnalad1es it causes As the1r experts note the , '
= Clarmants’ “[c]ondltlons [were] caused by lead exposure 1n the workplace » R, p 295 As

the do ctors wrrte Chromc lead porsonmg 1s mamfested by a range of damage to varrous'

C o systems of the body ? Id They ﬁthher state, “We also conclude that lead once absorbedr o .

: 'crtatrons ormtted) Further ! [w}here the statutes language is plarn and unambrguous and

‘ conveys a clear and deﬁnlte rneanmg, the rules of statutory mterpretatron are not neededl

12
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andhe wasnotdlagnosed w1th

nt injury. 296 S.C. 359, 372 S.E.2d 915 (S.C; App. 1988); -
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| "J_the subs’equent_ 1'nJu_'ry jelnnrnat :

In Sp ngs, Clalrnant worked in the cotton mdustry for th1rty-one (31) years and then |
".became totally dlsabled aﬂer workmg for another employer for nine (9) months The |

K Court determmed that Clalmant sp_thrrty—one (31) years of pr1or cotton dust exposure Was =

!the “but for” ‘cause of the subsequent mJury pursuant to S C Code Ann § 42- 9 400(g) It .

| is noteworthy that a deterrmnatron that the preexrstlng COIldl’[lOIl 1s the “but for” cause of 5

assej on that the Commrssmn S decrsron is not supported by substantlal ev1dence 398‘

’ S C 4870. 73 S E 2d 324 (Ct App 2012) In Carohnas Recyclmg the South Carolmav"'f p

of Appeals reversed the dec1sron of the Comm1ssron because the Appellate Panel'
rehed exclusrvely upon an evaluatlon by a non-treatlng phy51c1an who only met w1th the
Clarrnant on one occasmn.” 398 S.C. 480 485, 730 S.E. 2d 324 327 (Ct App 2012) In

thls case none of the experts who provrded med1ca1 opmlons were treatlng physrclans on

14

Y'the need for Carrrer to estabhsh that the1r habrlrty was
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. any occasmn Con51stent w1th the Carohnas Recvclmg dec1s1on the Comrmssmn and the

C t*.'Court reﬁlsed to’ rely on phy51c1ans who d1'2 not pro_vyd_c’ _.'any t'rcatq’;tcr;t_ tg L o

15
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S.E. 2d 200 (2012) In Burnette Clarmant ‘was a pohce ofﬁcer who sustamed two (2) :
E - _separate back 1[1]1.11'165 Thls Court concluded that Commlssmn s demsron, whrch was
- afﬁrmed by the C1rcu1t Court was based on the medrcal oplmon of a Smgle'

: Commlssmner rather than a med1ca1 prov1der Id. Burnette is eas1ly dlstmgurshed from]_ .

thls case Burnette presents 1ssues of compensablhty, or (statute) rather than 1s esof T

relmbursement or: S C COdC;'}§— 42 9 400 Issues of compensab1hty are between a ;:_;f:'

| -. CIarmant and the emp ‘OYer or arrler whlle*""ssues of relmbursement are solely.'bet") een; i

_{--.i'_",'rthe camer and the Fund S C Code § 42 9 400 Moreover the dec131ons below wer not RN

i ‘jnt"erpretatro‘n'of th,e,_vapphcable _stat‘ute. o

CON CLUSION

’ For the reasons‘ clted herem the South Carohna Second InJury Fund req":

) thrs Honorable Court afﬁrrn the decrs1on below as supported by substantlal ev .ence' 1n

the re_cord.
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ARGUMENTS

I. APPELLANTS WERE NOT REQUIRED TO LITIGATE THIS CLAIM TO BE )

ENTITLED TO REIMBURSEMEN T

‘ . In Respondent’s In1t1al Brlef the Fund asserts that because there was no formal_‘l_-
- dec1810n and order w1th a fovrmal award of beneﬁts granted to Clalmant as the result of a '
lltlgated heanng, that thlslclalrn is not subject to relmbursement Not only is th1s a new |
. argument but 1t 1s also d1s1ngenuous Icons1der1ng the fact that the Fund has never taken |

thls posmon before and has a hlstory of rennbursmg clarms that have been settled w1thout‘

party to these clalms attended a few of the medlatlons but never asserted that they would - .

assert that the lack of a formal hearlng would bar relmbursement

Sectlon 42 9 400 does not requlre a formal decrslon and order with ﬁndmgs of

fact and conclusrons of law as a prerequ1s1te for relmbursement In fact the Fund has o

| never argued such untll the submlss1on of 1ts Imtlal Br1ef to thlS Court Sectlon 4’) 9 400’ R
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requlres that the carner and employer pay all medlcal and 1ndemn1ty beneﬁts m the ﬁrst
1nstance and that they then seek relmbursement from the Fund The purpose of th1s |
language is not to requ1re a formal de01sron and order but 1nstead to ensure t1mely

payment of beneﬁts for a cla1mant s 1njury by the carrrer or employer or for the 1ssue of .

y relmbursement to‘handled subsequently

Furthermore the Fund rehes heavrly on South Carohna Code Annotated § 42 9 5

- ,jv_states' “IT i) ORDERED AND AWARDED (R P 34)" Thrv agre_

o .approved and executed by a comrnlssroner on October 21 2010 Thus the language of B

the agreement spec1ﬁcally states that an award has occurred

In llght -of the above Appellants request that th1s Honorable Court reverse the

‘ ~dec1sron of the Clrcult Court and reJect Respondent S argument that the lack of a formal 3

. decrs1on and order bars re1mbursement
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: be a presumptlon that the condltlon 1s permanent and that a“ "1ndrance or obstacle to e

S S RO

el

1L "APPELLANTS CARRIED THEIR BURDEN OF PROOF IN
- ESTABLISHING " THAT" CLAIMANT’S PREEXISTING CONDITIONS -

CONSTITUTED A H]NDRANCE OR OBSTACLE TO EMPLOYMENT
OR REEMPLOYMENT . . :

, .Although in Respondent s Imtlal Bnef 1t c1tes § 42 9 400 as the prevalhng_ .

‘ statute” to determme whether a hmdrance or obstacle to employment or reemployment

‘ enlst 1t 1gnores the fact’ that the very same statute‘ outlmes condrtlons that sewe as,:* o
preSLunptlve h1ndrances or obstacles to employment or reemployment “When an

employer estabhshes hls prror knowledge of the per‘r'nanent lmpalrment then there shall: ".‘

dié‘éés“é:?» ._;.~s-’.c'“ CodeAnn §42 9-400 (Supp 2004)

The South Carohna Supreme Court recently addressed thls very 1ssu‘ and held

(2014) In State Acc1dent Fund Respondent 1ntroduced no ev1dence rebuttrng the

- :presumptrve hrndrances or obstacles to ernployment but 1nstead took the posmon that
: because the“clalmant’s dlabetes was well managed at the trme of h1s 1nJury, that dlabetes: | |
- was not entltled to its presumpt1on as dehneated in § 42 9. 400 Id at 247 762 S E 2d at | ,.
| 23 The South Carollna Supreme Court reJected the vahdrty of that argument and held .

that the Comm1ssmn erred by consrdenng the status of the clalmant S d1abetes at the tnne :

1 tal p01son1ng (32) pulmonary

State AcmdentFund V. S C Second Imury Fund 409 S C 240 247 767 S E 2d 19 23 :

nd1t1on 1s one of the followmg
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of the cla1mant S acc1dent as opposed to whether the condltlon constltuted a hmdl ance orv “
obstacle to employment “as the statute requ1res' ” Id at 247, 762 S E 2d at 23

o In the case at hand Appellants presented ev1dence that Clarmant had lcardrac
dlsease‘ pulmonary d1sease and heavy metal porsomng all before hrs date of 1nJury f

Thus Appellants are entltled to the rebuttable presum' ;ons found in § 42 9 400 for these . ..

condltlons 'Further as 1n State Accrdent Fund Respondent submltted no ev1dence o

reb"ttmg the presumptlons Thus Appellants request that th1s Honorable Court reverse

' .the ﬁndmgs‘of the C1rcu1t Court to the contrary

IaWby theComrmssmn

s As outlmed m-'Appellants In1t1al Brref the date of mJury or dlsablement controls o
- 1n occupatlonal dlsease clarms Thus the preex1st1ng permanent 1mpa1rment requlred by
§ 42 9- 400 most certamly does not have to preexrst the ﬁrst day Clarmant was exposed to s
:lead but mstead must preexrst ‘thie subsequent d1sab111ty as stated in § 42 9- 400 ThlS o -

g p051t10n is- supported by South Carolma authorrty concernmg occupatlonal d1sease
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clalms Appellants pos1t10n is also supported by South Carohna authorlty ﬁndmg an ‘
ent1tlement to relmbursement Where the preex1st1ng condltlon arose out the same

. employment as the subsequent 1nJury See e. ,q Carohnas Recyclm,q Group V. South:

Carohna Second Imury Fund 398 S C 480 730 S E 2d 324 (2012) and State Workers ,'

Compensatlon Fund v South Carohna Second Iniury Fund ( In re: Warren M Hunt v, o 3

' S C State Forestry Comm n) 313 S C 536 443 S E 2d 546 (1994)

In the clalm at hand there is no questlon that Claunant had cardlac d1sease "

. pulmonary d1sease hearl g loss and heavy metal p01somng pnor to hlS date of 1nJury or‘:

 opiniph shouldberevesedas a‘ﬁiatt,e,r_‘_‘otf law; i

LOWER COURT’S DECISION

In 1ts In1t1al Brlef

that the correct 1nterpretat10n of these cases leads to the conclus1on that the C1rcu1t S '

| Court s de01s1on should be reversed .

. i 1ts br1ef Respon_‘_ent mlsconstrues the Carohnas Recychng Group_case In SN

- Carohnas Recychng Group the South Carolma Workers Compensat1on Commlssmn L
1gnored medlcal ev1dence estabhshmg an element of Second Injury Fund relmbursement _ .
. and CIted a plece of ev1dence that had no bearlng on the element 1n support of i 1ts demal of - |

beneﬁts The South Carohna Supreme Court reJected this erroneous approach and held S

SOUTH (CAROLINA CASE LAW. SUPPORTS A REVERSAL OF THE T

copoident misinerpets the cases fCarleuz A
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that substant1al ev1dence supported that the employer and camer had carrred the1r burden )

of proof 1n estabhshmg all prereqursrtes for rermbursement Carohnas Recychng Group,
398 S C at 484 730 SE. 2d at 327 Sunllarly, m the case at hand the Fund has submltted .
' no rehable evrdence of any sort to counter the medrcal ev1dence Appellants have’:’"‘ -

submltted estabhshmg the1r entltlement to relmbursement Therefore Appellants submlt.’;‘

R that the Carollnas Recvclmg case provrdes support for ‘their clalm'for"relmbursement

In llght of the aforementroned case law Appellants request that thls Honorable

Court reverse the decrslon of the C1rcu1t Court



1 S o CONCLUsiON |
For the reasons stated Appellants respectfully request that ﬂ‘LlS Honorable Court co

reverse the Lower Court s dec1s1on

W yStsoo |

(864 239,400
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HA 5 NO PRECEDENTIAL VALUE. IT SHOULD NOT BE -
_ CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(@)(2), SCACR.

THE STATE OF SOUTH CAROLINA
A In The Court of Appeals '

&3

' ‘Cap1ta1 Corporatlon/Arrowood Indemmty
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Latonya D1111gard Edwards, of Dllhgard Edwards LLC
' of Columbla for. Respondent -

o PER CURIAM Arrowporn Cap1ta1 Corporatlon (Carrler) appeals the crrcult
: 'court's order afﬁrmlng the Appellate Patiel of the Workers' Compensatlon S
' Commrss1on s (the ¢ Commrssron s) denlal of Carrier's cla1m for relmbursement from, .
, the Second Injury Fund (th ’nd) Carrier argues the ClI‘CU.lt court erred in -
, denylng 1ts claim for relmburh 'jnent because Carrier met a11 ‘elemients for Fund |
: ‘re1mbursement pursuant to sectlon 42-9- 400 of the South Caro na Code (2015)
We reverse B B o

:'The 01rcu1t court .commltted A lerror of law n mterpretlng sectlon_' 42 9- ,4,00(a)‘t0

| so that the remalnrng hablhtles of the e plald utilizing assessments
accelerated assessments, annnities, 1oss portfolio { transfers, or such other ‘
i mecha sms as are’ reasonably deterrmned necessary _fund any rema1mng

11ab111t1es' of the fund " S C Code Ann, § 42 - 320(A) ‘(Supp 2016)
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that is substantrally greater and is caused by aggravatlon
of the preexisting impairment than that which would
)have resulted from the subsequent mjury alone the
emplo" r ‘or hrs msurance carrier shall pay all awards of

but such employer or his | 1nsurance carrrer shall be
re1mbursed from the Second InJury Fund

Addrtlonally, Carrler satrsﬁes the remarnmg rermbursement factors
that ‘ T -

1. An employee must have a permanent physrcal

1mpa1rment ﬁom any orlgm

521
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2. The employer retains the employee after knowledge of
the pr1or 1mpa1rment .

3, The employee mcurs a subsequent dlsab111ty from
injury by accident : ansmg out of and i in the course of h1s
employment : ~ ’ '

- ‘."_::f'i'dlsablllty than Would have h ‘n caused by the suﬁ :
co IHJUIy alone or ERR R o S

":"Statev Workers Comp l'Fund 313 S C at 538 443 S I 2dA at 547—48 (c1tat10ns

LOCKEMY; C.J., and KONDUROS and MCDONALD, JJ,, coricur.
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' THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SUMTER COUNTY
- Court of Common Pleéfs

The Honorable W Jeffrey Yo.ungt '

Appellate Case No.: 2014-002214 -

_Aub;v_vpoin_“; Capltal Corporgtion/Arrowivood ‘Ind'emnity Co., ..uuie, Appellant, L

South Carolina Second Injury Fund, ................ SO ..... Ceperiduniate Respondent

[In Re: C.L. Wil_liams, 4En1ploye_e/Claimant,
V. -

Yuasa Exide, Incorporated, Employer)

'PETITION FOR REHEARING OF A"' PELLANT
SOUTH CAROLINA SECOND IN:_ RY FUND

Latonya D1ll1gard Edwards Esqulre
Dilligard Edwards, LLC C o
3790 Femandlna Road Su1te 103
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- (803) 750-2214 (telephone) '
(803) 750- 2377 (facsimile)

ATTORNEY FOR SOUTH CAROLINA
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' INTRODUCTION '

Pursuant to Rule 221(a) and Rule 240(1) SCACR the Appellant South Carolma
Second Injury Fund (the Fund) respectfully petrtrons thlS Court for rehearrng of Oprmon

Number 2017 UP-229 dated May 31, 2017 Reheanng is- Warranted When the Court has

overlooked or rmsapprehended an argument Kennedy V. SC Retrrement Systems 349

S.C. 531 564 S. E 2d 322 (2001)

HISTORY OF THE CLAIM

‘ -_ Clarmant worked for Yuasa Exrde Incorporated for twenty-ﬁve (25) years untrl

he was terrmnated in 1998 Clannant worked in vanous capacrtres at Yuasa Ex1de

Incorporated now known as EnerSys unt1l he was termm' d;.'m August 12 1998 InA

1983, a company report noted Clarmant’s blood lead levels but also 1nd1cated that “there
were no ﬁndmgs of any lead 1nvolvement perrod” that Clannant’ “mternal h1story has

been completely negatrve from that standpomt and it is felt that 1t poses no problem to hlS

. health by contrnumg to work in an area that he has prev10us1y been employed ” R p 185

On May 31 2011 approxrmately thlrteen (1 3) years aﬂer VClalmant was

termmated from Yuasa Exrde Incorporated Dr. Edward Shlppen an expert but not a

treatrng phys1c1an determmed that Clarmant s health condltrons (whrch 1ncluded

diabetes hypertens1on 'heavy metal pors'onmg, chronic '.obstructlve pul_rno_nary dlsease,
pulmonary hypoventrlatron syndrome rectal ble'edinvg";‘v"‘- ‘:cor'on‘afy‘ 'artery 'dis‘e’ase'

pulmonary enema, t1nn1tus loss of hearing and Vertrgo) were permanent and serlous

enough to constitute a hmdranCe or obstacle to employrn_ent, 'c_omb_med w1th or -were

aggravated by Claimant’s lead exposure and caused Carrier to incur substantially greater
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liability for medrcal costs and permanent d1sab111ty than that wh10h would have resulted
from the work mjury alone R. p 181 183 l

| On June 26 2011 approx1mately th1rteen (13) years after Clarmant was

| termmated from Yuasa Ex1de Incorporated Dr. Edward L Baker an expert but not a'

tre'atrng : physrclan completed a questronnane supportmg Second InJury Fund

re1mbursernent Rp 178 180

Clalmant pursued thls cla1m asa result of alleged exposure to lead ‘at Employer s |

e battery manufacturmg plant in Sumter South Carolma The underlymg case was not

E | adjudrcated by any tnbunal mcludmg the Comnussron Instead the underlylng case was L

 settled by Carner and Cla1mant by the payment ofa lump j‘Sllm of money ona do' btft

and dlsputed bas1s meamng that Carner accepted no habrhty for the payment of beneﬁts -
but agreed to pay a lump sum to Clalmant in order to av01d htrgatmn As a result of the '
money pald pursuant to the doubtful and dlsputed settlement Carner alleged that 1t'

» -1ncurred substant1ally greater 11ab111ty for compensatron and medrcal beneﬁts (ne1ther of S

wh1ch 1t actually pald) when Clannant’ alleged preexrstmg cond1t1ons combrned wrthvor:'-"

were aggravated by the very COIldlthIlS that it caused

The Fund asserts that Carner cannot prove an ent1tlement to rennbursement o

~ because the -eVidc‘n'ce‘;do_és not support that Clarrnant _suffgred _any pre_e;rrstmg cqnd' ion

that' cOrnbined with' or was aggravated by a-subsequent 1nJury to substant1ally lncrease
medlcal or _indernriity costs; _that '-the alleged .-preexisti‘;ngl conditlohs~=were -neither a
hindrance nor obsta,e_l_e to VClaim_‘a_n__t’s employment; and that pu_rsuant to the st_atute,
Carrier has not paid..any medical costs or indernnity on thls claim, whjch*is prerequisite to

reimbursement. S.C. Co_de_Ann. § 42—9-400. - The ‘Carrier asserts it is entitl'edto
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reimbursement from the Fund because the lead to which it e)i_rposed Claimant caused and
then subsequently aggravated certain medical conditions in Claimzint. As'a resul_t of the

continued exposure, Carrier':‘seekfs to be absolved from all f'rnancial -res‘,ponsibilltyfto the

‘ Clalmant simply because it continued to the employ the'CIa{mant after exposing him to -

1eaa.

ARGUMENT

L THE COURT DID NOT ADDRESS THE FUND’S ARGUMENT THAT
' CARRIER :HAS "NOT MADE THE- REQUISITE - PAYMENT “OF

'COMPENSATION ‘AND* MBDICAL BENEFITS PURSUANT ro sc
"CODE ANN. §42 9 400 4

Thrs rermbursement case Was all brought before the Commrssron on the eve of 1 he o

sunset of the Fund. There has been no adjudrcatron of any facts or 1ssues 1n thlS -

B underlymg case. Th1s ‘case was settled on a doubtful and dlsputed basrs Accordlng to

the settlement agreement this - settlement apphes to Yuasa-Exrde Inc and all of 1ts '

predecessors R.p. 26

The Court 01tes §42 9- 400 (a) to support its deCiSion "I';hat‘ sectronreadsas

substantlally greater fby reason of the comb: d effects of
the preexisting nnpaument and subseque injury or.by
“reason . of the aggravatron of ‘the preex1st1ng 1mpa1rment ‘
than that whrch would have resulted from the subsequent
injury alone the employer or his i insurance carner ‘shall in
the first instance pay all awards - of compensatron and
medical beneﬁts provrded by this Title; but such employer
or his insiirance carrier shall be rermbursed from the
_Second InJury Fund as created by Section 42 74 310 for -
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compensation and medical benefits in the following manner

{

$.C. Code Ann. §42-9-400 (2006 Suppl_ement).

The Court determined that Carrier has: satisﬁed the requirements enumerated
above. However, Carner has not“complied with -§42¥944Q0(a) because it has not m,ad'e
any payment of c0mp'ensation 'or"rné‘d'ical beneﬁts which woﬁld implicate 'reimhurse'ment.

Furthermore the Settlement Agreement states 1n relevant part the followmg

Clarmant contends that he 1s in need of an}
add1t10nal med1cal exatnination and “furthér medical
. =treatment that - he has sustained injuries . to. the bram‘
cardrovascular system musculoskeletal system liver,
k1dneys pulmonary system and. neuropathrc systein; and -
the Employer and ’fCarner expressly deny that’ Clarmant"
‘suffered any, dlsab1lity and assert that there is no need for
past, present or future med1cal treatment ‘The Employer.'
and Carrier also deny Claimant sustamed compevsablev
nries as a consequent of h1s employment duttes éither by_
‘ accldent, repetitive trauma, or exposuré to lead known or
unknown chermcal and toxins. The Employer and: Carner
_deny Claunant s allegatrons and rely upon. the report of Dr:
'N1cholas Llnd and ‘other med1cal prov1ders to refute
'Cla1mant’s allegatlons '
Rp 27 ' :

The Employer and Carner deny the very contentlons for Whrch they now seek R

relmbursement pursuant to S C. Code § 42 9- 400 It is noteworthy that the

re1mbursement statute allows Carner to rece1ve relmbursement for those.medlcal costs

and compensat1on payments that are substant1ally greater “than that whrch would have »

resulted from the subsequent mJury alone ”? S C. Code Ann. § 429- 400(a), (Supp 201 l)
Here, Carner d1d not pay any medlcal costs or compensation fo Clannant |

The Fund presumes that the Settlement Agreement filed on behalf of Carrier and
its predec‘e'ssors‘were done so in'g'ood faith. Thus, there is no basi‘s "u’p'on which to 'al_low

reimbursement from the Fund. There has been no award, and if these cases are to remain
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: denied by . Carrier, and if no ‘medical or ‘compe_nsation Denefits ‘have been paid to

Claimant, there is not an award for compensable injuries upon which reirnburseme__nt can -

rest. -

Whlle the Fund reco gmzes that there are occasions that a “doubtful and dlsputed”

settlement agreement may beneﬁt the part1es to an underlyrng clarrn the Fund isa state -

o aoency and a creature of statute The Fuhd was created by the Leglslature for spec1ﬁc

' reasons and not one of those reasons is to allow employersa'and carrrers avoid therrf'

" statutory responsrblhtres Because there 1S no statutory authorrty to grant rerrnbursement | N

.' ~on demed clalms Where no medrcal or weekly beneﬁts a pard thrs

- denied. The Court does not address th15 argument and rehearrng is Warranted

I THE COURT FAILED TO ADDRESS THE FUND S ARGUMENT )
REEXISTING CONDITION
ERIOUS . ENOUGH . TO

THAT CLAH\/IANT DID NOT HAVE A P
: VTHAT WAS PERMANENT AND . »SEL
‘ CONSTITUTE A HlNDRANCE OR OBST A LE TO El\/[PLOYMENT

' The 'statutory relmbursement scheme also .requlres that -Camer estabhsh '.that"

' Clalmant’s permanent preex1st1ng nnparrment was perm ent and senous enough to
s constrtute a hmdrance or obstacle to- employment or reemp fient S: C Code Ann, 42-
9- 400(d) Claunant s condrtrons 1f they preexrsted were not permanent and serlous
enough to constrtute a h1ndrance or obstacle to h1s employment

The Court failed to address the Fund’s evrdence whrch Would serve to rebut a
presumptron if one ex1sted in tlns case. On December 12 1983 Clarmant’s phys1cal
exammatron mdlcated that there were no findings of lead mvolvement and that he could

continue workmg in his area. Rp 185. On January 11 1984, Cla1rnant’ physwal

examrnatron revealed a past hrstory of hypertensron and m1ld cn'rh051s R.p.186. In

lairns shold be
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'~ February, Aprll and September 1984, Claimarlt’s physica‘l eiannnatiOns ’lr,e,v’eale'd ‘that he
could function safel_y,‘in his present job without complicat_ions. Rp188 Claimant’s
subsequent physical "eXaminations from 1988 to 1997 reyealed hypertenslon and a

history of elevated lead levels. R. pp 191- 192, 194 196, 198, 200 202 and 204

It 1s 1mportant to note tht Yuasa Exrde Incorporated was ﬁlled w1th employees '

o that were exposed to lead and 1t employed them all for many, many years If the lead

exposure was a hmdrance or obstacle to employment Clannant Would not have been,able »

to work as he d1d over the course of twenty-ﬁve (25) years The Court d1d not address' o

this argnment and a rehearrng is -Warranted.-- ‘

CONCLUSION
'For the redsons cited -herein,_' Tt_h,e South Carolina Second Injury Fund _requ;j,éts. that

this Honorable Court lgr_ant its petition for rehearing,

Respectfully submitted,

{ .toﬂya D1111ga‘;/g( ]
lhgard Edwa LLC

(803) 750—'2214 (telephone)‘
(803) 750 2377 (facsmnle)
June 15,2017
Columbla, :South Carolina
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'THE STATE OF SOUTH CAROLINA

In the Court of Appeals - . ?ﬁ? | - {j?ﬁm“‘ w;w‘
-+ - ARV VLG
APPEAL FROM SUMTER COUNTY 15 200

: Court of Common Pleas

The HonorableW Jeffrey Young : ' grree

Aﬁiﬁeligié'case Ko 201_4-0(522'14‘

Arrowpomt Capltal Corporat1on/Arrowood Indemmty Co. Camer PR PR T Respondent

v
South Carolma Second InJury Fund R S, P rededaaiad Vi, Appellant
'[In Re C.L. W1111ams Employee/Clalmant

.v.

- _Yuasa Exide; Incorpo_rated," Employe;)

PROOF OF SERVICE

The unders1gned employee of Dllhgard Edwards LLC, Attomey for the Appellant does

"herehy cert1fy that serv1ce of the Petltlon for Reheanno of the South Carohna Second‘InJury " _-
' Fund to South Carolina Court of Appeals in the above-capt1oned matter was made upon counsel o

of record for Respondents Arrowpomt Cap1tal Corporat1on/Arrowood Indemmty Co and the ,- h

South Carolina -‘Workers’ _Compensaho_n Commission, by placing same m-the Umt__ed_States mail,

first class postage: prepaid, at the belotif listed addresses clearly indicated on s'aid ‘enVelope on this

15% day of June, 2017, as follows: | . B e
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“Vernon F. Duribar, Esquire
‘Stephanie L. Pugh, Esquire
. McAngus Gotdelock & Courle LLC -
Post Office Box 2980 -
‘Greenvﬂle South Carolma 29602

Ashley R Forbes Esqulre
5 Briton Way ,
-Greenv111e SC 29615

The Honorable Amy Bracy, _Judlcral Dlrector
- South Carohna Workers Compensatlon Commlssmn
Post Office Box 1715~ . ¢

Columbla South Carohna 29202 1715
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SUMTER COUNTY
Court of Common Pleas

The Honorable W. Jeffrey Young, Circuit Court Judge

Case No. 2013-CP-43-02286
Appellate Case No. 2014-002214

Arrowpoint Capital Corporation/Arrowood Indemnity Co., ....ccovvevrvenneee Appellant,
V.
South Carolina Second Injury Fund.......ccccovcvvverveicrennincncne terreeeereneenes Respondent,

[In re: C.L. Williams, Employee/Claimant
V.

Yuasa Exide, Incorporated, Employer]

RETURN IN OPPOSITION TO SOUTH CAROLINA SECOND INJURY
FUND’S PETITION FOR REHEARING

Vernon F. Dunbar, Esq.

Stephanie Lamb Pugh, Esq.

55 East Camperdown Way, Ste. 300
Post Office Box 2980

Greenville, SC 29601

Telephone: 864-239-4000

Attorneys for Appellant
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Pursuant to Rules 221 and 240, SCACR, Arrowpoint Capital
Corporation/Arrowood Indemnity Company (Arrowpoint) hereby opposes thé
Slouth Caroliha Second Injury Fund’s (Petitioner) Petition for Rehearing. This
Court did not overlook or nusapprehend any points raised by Petitioner, but
instead properly considered all arguments of both partles Arrowpoint Capztal
Corp./Arrowpoint Indem. Co. v. South Carolina Second Injury Fund, No. 2017-
UP-228, S.C. Ct. App. App. filed May 31, 2017. Thérefor‘e, Petitioner’s Petition
for Rehearing should be denied.

Argume‘nt
L THIS COURT = PROPERLY DISMISSED PETITIONER’S
ARGUMENT THAT ARROWPOINT WAS REQUIRED TO
LITIGATE THE UNDERLYING MATTER IN ORDER FOR IT TO
BE ENTITLED TO REIMBURSEMENT FROM THE SECOND
INJURY FUND.
Petitioners incorrectly assert that Arrowpoint was required to litigate this matter
in order to be entitled to reimbursement from the Second Injury Fund. As an
initial note, Petitioner did not present this preposterous argument until it filed its
Initial Brief with this Honorable Court. For that reason, Arrowpqint asserts that
this argument is not preserved for appeal. Furthermore, Arrowpoint submits that
Petitioner misconstries its interpretation of § 42-9-400, cites no case law to
support its interpretation, ignores the Commission’s directive that this claim be

mediated, and ignores years of practice by the Second Injury Fund granting

reimbursement on claims that were settled.
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A. This issue is not preserved for appeal.
Arrowpoint asserts thgt Petitioner’s argument that Arrowpoint is not entitled to
reimbursement fronﬁ the Second Injury Fund because Arrowpoint settled the case
at a Commission ordered mediation is not preserved for appeal. To preserve an
issue for appeal, the issue must be raised and the fact finder must rule upon it.
See Stone v. Roadway Express, 367 S.C. 575, 582, 627 S.E.2d 695, 698 (2QO6);
W;'lder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 734 (1998); Smith v.

NCCL Inc., 369 S.C. 236, 256, 631 S.E.2d 268, 279 (Ct. App. 2006). Where a

party raises an issue, but the issue is never ruled on by the trial court, and the
party fails to file a motion to alter or amend the judgmenf, the issue is not
preserved.  South Carolina Farm Bureau Mut. Ins. Co. v. SECURE.
Underwriters Risk Retention Group, 347 S.C. 333, 554 S.E.2d 870 (Ct.'App.
2001). The purpose of pbst-trial motions is to preserve such issues for appeal.
Wilder Corp., 330 S.C. at 256, 631 S.E.2d at 279. In the case at hand, Petitioner
did not raise this argument until it filed its Initial Brief with this Court. Final
Brief of Arrowpoint at 7, Arrowpoint Capital Corp./Arrowpoint Indem. Co. v,
S.C. Second Injury Fund, No. 2017-UP-228 (Ct. App. May 3 1,2017). Atno point
did Petitione'r. raise this issue at the Commission or at the Circuit Court. There are
no findings of fact or of law on this issue by the Commissiqn or the Circuit. Couﬁ.
(See R. pp. 1-24.) Furthermore, Petitioner never ﬁlgd any post—hearing motions.
Therefore, Arrowpoint submits this issue is not preserved for appeal and should

be dismissed by this Honorable Court.
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B. Petitioner misconstrues § 42-9-400 and cites no authority for
its interpretation of the statute.

If this Court finds this issue is preserved for appeal, Arrowpoint subrhits
that Petitioner has misinterpreted § 42-9-400 to require parties to litigate all
clalms where a carrier plans to seek reimbursement. There is no authority for this
argtnnent, as § 42-9-400 does not, on its face, requlre all parties to htlgate an
underlying claim when ‘avcarfier seeks reimbursement from the South Carolina
Second Injury Fund. In facf, such an interpretatioh would be contrary tb the
policy of judicial economy and also to the past practices of Petitionef.

If a party presents an argument that is merely conclusory and cites no
suqur_ting ‘autlh(_')rity for the position, the argument ':is deemed abandoned. See
State v. Garner, 389 8.C. 61, 67, 697 SE2d 616, 618 (Ct. App. 2010). Petitioﬁer
cites no authority for the proposition that settliﬁg a claim on a doﬁbtful and
disi)uted basis el_ixninates .a carrier’s ability to seek reimbursement. Instead, it
seeks to convifncef this Court that Arrowpoint paid no compensation for
Claimant’s disability or medical benefits by pulling oﬁt language from a portion
of the settlement agreement. First, the Commission required fhat Arrowboint
mediate this claim with Claimant, and the Second Injury Fund was a party to this
scheduling order and was invited to attend all mediations. (R. pp. 37-43.)
Further, this claim was séttled for $185,000; therefore, to‘say that Arrowpoint,
Claimant’s employer’s workers’ compensation insurahée carrier, paid Claimant
no benefits under the South Carolina Workers’ Compensation Act is disingenuous
of Petitioner. Next, there is little doubt that resolving this claim at mediation

reduced the exposure for Petitioner and for Arrowpoint; therefore, to use a court
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mandated resolution that benefitted both Petitioner and Arrowpoint as an attempt
to escape responsibility for reimbursement is manifestly unjust. Not only is it
unjust, but to adopt this position would mean that Arrowpoint should Have defied
the Commission’s order to mediate and instead backlog the Commission’s docket
with 'hearings. Lastly, the Second Injury Fund has always reimbursed cases that
met the elements for reimbursement, even if they were settled on a doubtful and
disputed basis and has even done so in other lead claims, such'a's the one at hand.

In fact, Petitioner made an offer to resolve this claim when reimbursement was

initially '_sbught. R. p. 266;) Petitioner never presented the argument or informed

Arrowpoint or the Commission that it would take such a poSitibh relative to the

ordered mediations but instead signed off on the Commission’s Order requiring

the claims to be mediated. (R. pp. 37-43.) Arrowpoint submits that this is

Petitioner’s Hail Mary at denial of this reimbursement claim.

In light of all of the above, Arrowpoint submits that this Court properly
di,simis.sed Petitioner’s argument that Arrowpoint had to litigate the undérly@ng
claim to finality, thereby ignoring the Commission’s order to the contrary, in
order to be entitled to reimbursement pursuant to § 42-9-400.

II.  THIS COURT PROPERLY DETERMINED THAT ARROWPOINT
MET ALL ELEMENTS FOR REIMBURSEMENT FROM THE
SOUTH CAROLINA SECOND INJURY FUND, INCLUDING THE
ELEMENT REQUIRING THAT CLAIMANT HAVE A
PREEXISTIN G CONDITION THAT WAS SERIOUS ENOUGH TO
CONSTITUTE A HINDRANCE OR OBSTACLE TO
EMPLOYMENT OR REEMPLOYMENT.

The Court properly found that Arrowpoint proved all elements required

for reimbursement under § 42-9-400, including the element requiring Arrowpoint
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to prove that Claimant suffered a preexisting condition that constitutéd a
hihdr'ance or obstacle to employment or reemployment under § 42-9-400.
Arrowpoint submits that the Record is replete of evidence that Claimant suffered
multiple, preexisting conditions, and that under § 42-9-400(d), these conditions
constitute presumptive hindrances or obstacles to employment that were not
rebutted by a shred of evide'npe.

Prior to his date of injury or disability, Claimant suffered from cardiac
disease, diabefes, pulmonary diseaée, and heavy metal boisoning. Given all of
thesé cbnditions have been briefed, cited, and argued 'previousllly, Arrowpoint will
use Claimant’s .'c‘ardiac disease for purposes of this Return, as Atrowpoint only
has to prove the existence of one. See R. pp. 186, 189, 194, 198, 200, 202, 204,
20608, 213-15, 221, 227, 229, and 234; Final Brief of Appellan‘t at 20,
Arrowpoint Capital Corp./Arrowpoint Indem. Co. v. S.C. Second Injury Fund; No.
2017-UP-228 '(Ct. App. May 31, 2017). However, all of the qforemention_ed
conditions, including the cardiac disease, constitute statutorily imposed
presumptive hindrances or obstacles to employment or reemployment, and none
of these présumfations were refuted by a single piece of evidence fromi Petitioner.
See ‘S.C.- Code Ann. §-42‘-9-400(d) (Supp. 2004). In fact, Petitioner submitted no
evidence to the Cofnmission in this matter, other than a omne -page letter
withdrawing an offer of reimbursement. (R. pp. 270-72.) Further, despite
Petitioner’s disingenuous attempt to selectively point out Claimant’s medical
records from _the 1980°s, Claimant worked at the Sumter Battery. Plant well into

the late 1990’s. Records from the late 1990°s reveal that Claimant’s cardiac
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disease caused him to miss a significant amouﬁt of work, go on disability, and
ultimately lose his job because his cardiac work restrictions could not be mef. R.
Pp. 206—08, 228.) Therefore, there is no question that Claimant’s cardiac disease
constituted a preexisting condition that was a hindrance or obstacle to

employment or reemployment, as required by § 42-9-400, given it was this

condition that ultimately caused Claimant to miss a great deal of work and lose

his job.

Additionally, Petitioher submitted no evidence rebutting the medical
‘evidence ‘Arrowpoint presented establishing that Claimant’s diabetes, cardiac
disease, heavy metal poisoning, hearing loss, and pulmonary disease constituted a
hindrance or obstacle to employment or reemployment. Two separate doctors,
who specialize in lead ‘poisoning and occupational injuries opined these
conditions coﬂstimte hindrances or obstacles to employment or reemployment,
and these opinions are supported by the global lead report and other evidence
submitted by Arrowpoint. Arrowpoint again points out that Petitioner never took
these experts’ depositions. It never hiréd its own experts. To the contrary,
Petiﬁoner submitted no évidence to counter the evidcﬁce submitted by
Arrowpoint or to rebut the présumptions in § 42-9-400(d). As the South Carolina
Supreme Court recently explained, once Arrowpoint invoked fhese presumptions,
the bur.den was on Petitioner to “present substantial evidence in order to rebut the
presumption.” State Accident Fund v. S.C. Second Injury Fund, 409 S.C. 240,

247, 762 S.E.2d 19, 23 (2014). It failed to do so in this case.
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'In light of the above, Arrowpoint submits that it has proven beyond a
prépdnderance of the evidence that Claixﬁant suffered preexisting cbndi%ions prior
to the disability from ,;this claim and fhat all of the aforementioned medical
conditions constituted hindfances or obstacles to empioyment or reemploymént.
In fact, there is absolutely no évidencp to the contrary to rebut this preéumption. |

Conclusion
For the foregoing reasons, Atrowpoint respectfully requests this Court to

deny Petitioner’s Petition for Rehearing.

Respectfully submitted,

Vernor{ F. Dunbar Esd., S TBér/No
Stephame L. Pugh, Esq., S¢/Bér No.: 78483
55 East Camperdown Way; Ste. 300

‘Post Office Box 2980

Greenville, South Carolina 29601

(864) 239-4000

June 26, 2017
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The South Carolina Court of Appeals , ;

Arrowpoint Capital Corporat1on/Arrowood Indemnity - x ﬁ’ - '?i&ﬂ’]
Co., Appellant, | b

V.
South Carolina Second Injury Fund, Respondent. .
[In Re: C.L. Williams, Employee/Claimant,

V.

Yuasa Ex1de Incorporated Employer]

Appellate Case No. 2014 002214

ORDER

After careful consideration of the pet1t10n for rehearing, the Court is unable to
dlscover that any miaterial fact or pnnc1ple of law has been éither overlooked or ‘
d1sregarded and hence, there is no ba51s for granting a rehearmg Accordmgly, the
petition for rehearing is denied. :

Columbia, South Carolina
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