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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF OCONEE Case No.: 2012-CP-37-00902

Alexander Pastene,

Plaintiff, DEFENDANTS’ RETURN
TO
V. “PLAINTIF¥’S MOTION RELIEF
FROM JUDGMENT UNDER RULES 60
Marion R. McMillan and Synergy Spine SCRCP & 55 SCRCP”
Center, P.A.,
Defendants.

Plaintiff Alexander Pastene moves this court for relief from the “Default Judgment
Against Plaintiff Alexander Pastene” filed June 13, 2016. Defendants oppose Plaintiff’s
Motion Relief from Judgment Under Rules 60 SCRCP & 55 SCRCP (hereinafter “Motion
for Relief from Judgment”).' Plaintiff fails to set forth sufficient reasons to grant relief
from a final judgment pursuant to Rule 60 and his motion is barred factually, legally and
procedurally.

The moving party in a Rule 60(b) motion has the burden of presenting evidence
entitling him to relief. A memorandum in support of a Rule 60(b) motion is not evidence.

McClurg v. Deaton, 395 S.C. 85, 87, 716 S.E.2d 887, 888 (2011). By “Addendum” to the

Motion for Relief from Judgment Plaintiff provides “Facts and Detailed Sequence of
Events™ from 2012 through 2016. Although a fair portion of the “facts™ as set forth in this
“Addendum” are not in evidence, most are irrelevant to this court’s consideration of the
pending motion anyway. The relevant inquiry revolves around the prior orders in this case,

the damages hearing and the Plaintiff’s conduct in connection with the hearing.

! Rule 55(c) does not apply because Plaintiff is not seeking to set aside an entry of default. He is asking for
relief from a final judgment. See Howard v. Holiday Inns, 271 S.C. 238, 246 S.E.2d 880 (1978)(after the
filing of an order declaring defendant to be in default and setting damages hearing, the order may only be set
aside upon a showing that it was taken through mistake, inadvertance, surprise or excusable neglect).
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On June 17, 2014, the court filed a Final Order of Default Judgment (Exhibit “A”).
Pursuant to this Order for Default Judgment, Plaintiff was held to be in default on the
Defendants’ counterclaim.

On June 20, 2014, Plaintiff, by his own admission, received a copy of the Order for
Default Judgment. (Exhibit “B” ~ Motion for Reconsideration).” Plaintiff filed a Motion
for Reconsideration on or about August 11, 2014 — long after the ten day deadline set forth
in Rules 52 and 59(e), SCRCP.

The court heard Plaintiff’s Motion to Reconsider the Order of Default Judgment on
September 16, 2015. |

The court denied Plaintiff’s Motion for Reconsideration by order filed April 1,
2016 -(_Exhibit “C™). Plaintiff received a copy of this Order Denying Motion for
Reconsideration. (See Motion for Relief from Judgment p. 10 para. 53). Plaintiff did not
file a Notice of Appeal from the Order Denying the Motion for Reconsideration or the
Order for Default Judgment. Accordingly, the Order of Default Judgment became the law
of the case.

The damages hearing related to the Order for Default Judgment was held on April
12, 2016. The Clerk’s Office mailed a “Notice of Motion Scheduling™ by certified mail to
Plaintiff. (Exhibit “D”). This Notice clearly indicated that the “Damages Hearing™ was
scheduled for April 12, 2016 at 2:00 p.m. The Plaintiff signed the Return Receipt on
March 18, 2016. As acknowledged by Plaintiff in his Motion for Relief from Judgment,
Beverly Whitfield of the Oconee County Clerk of Court’s Office also advised Defendant

of this hearing by phone.

2 In his most recent Motion for Relief from Judgment, Plaintiff now claims he never received a copy of the
Order of Default Judgment. (Motion for Relief from Judgment p. 7, para. 33). This assertion is false in light
of Plaintiff’s prior admission coupled with the fact he actually submitted a letter to Judge Maddox and filed a
Motion to Reconsideration from the June 17, 2014 Order of Default Judgment. {Addendum to Motion for
Relief from Judgment p. 34-35).
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By Form 4 Judgment in a Civil Case dated April 18,2016 and filed April 19, 2016,
the court awarded the Defendants $100,000 in actual damages and $200,000 in punitive
damages. The Form 4 specifically stated that a formal order was to follow. (Exhibit “E").

On or about April 29, 2016, Plaintiff filed a Motion to Vacate the Form 4
Judgment filed April 1, 2016. (Exhibit “F”). In this Motion, Plaintiff requested that the
court reconsider and vacate the Form 4 Judgment arguing that he did not attend the
damages haring because “he understood that he was not required to attend the hearing.”
This motion was denied by Order filed June 13, 2016. (Exhibit “G”).

The formal order entitled Default Judgment Against Plaintiff Alexander Pastene
was filed June 13, 2016. (Exhibit “H™).

The Plaintiff did not appeal the Order denying the Motion to Vacate the Form 4
Judgment and it is the law of the case. Plaintiff did not appeal the Order for Default
Judgment and it is the law of the case. Plaintiff’s arguments in opposition to the finding of
default are barred as a matter of law. The relief he seeks now by way of the Motion for
Relief from Judgment has already been denied by this court several times and not
appealed.

Even if these issues are not barred by res judicata or collateral estoppel, Plaintiff
still cannot prevail.

The only issue arguably before the court is whether Plaintiff should be relieved
from the Default Judgment pursuant to Rule 60(b)(1) or (3).> Accordingly, the issue is
whether the judgment was obtained through mistake, inadvertence, surprise, excusable

neglect, fraud, misrepresentation or other misconduct of an adverse party.

3 Plaintiff does not allege that the judgment is void or that it is no longer equitable that the judgment should
have prospective application pursuant to Rule 60(b)(4) and (5). Although Plaintiff cites Rule 60(b)(2) as a
basis for his motion, he does not set forth any newly discovered evidence which by due diligence could not
have been discovered in time to move for a new trial under Rule 59(b).
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The Plaintiff simply failed to show up for the damages hearing despite being
notified of same. His failure to attend does not create grounds for relief from a judgment
pursuant to Rule 60(b)(1).

Plaintiff claims he did not attend the April 12, 2016 damages hearing because he
received a copy of Order Denying his Motion to Reconsider the Order of Default
Judgment before the hearing scheduled for April 12, 2016 and he interpreted the order to
mean that he did not have to appear for the hearing. The Motion to Reconsider was not
scheduled to be heard on April 12, 2016. The court heard this motion seven months earlier
on September 16, 2015. The only hearing scheduled for April 12, 2016 was the damages
hearing.

Plaintiff had notice of the damages hearing and simply did not show up. His
neglect was the cause of the problem and it was not excusable or reasonable. See Paul

Davis Systems v. Deepwater of Hilton Head, 362 S.C. 220, 607 S.E.2d 358 (Ct. App.

2004); Goodson v. American Bankers Ins. Co., 295 S.C. 440, 402, 368 S.E.2d 687, 689

(Ct. App. 1988)(“party has the duty to monitor progress of his case. Lack of familiarity
with proceedings is unacceptable and the court will not hold a layman to any lesser
standard that is applied to an attorney”™).

Additionally, there are no allegations of fraud, misrepresentation or other
misconduct on the part of the Defendants in connection with the damages hearing. See

Mr. G. v. Mrs. G., 320 S.C. 305, 311, 465 S.E.2d 101, 103 (Ct. App. 2005)(there is no

fraud sufficient to set aside a judgment if party given notice of action and had opportunity
to present evidence but neglected to do so). Plaintiff had notice of the hearing and

neglected to appear. Defendants did nothing to induce Plaintiff not to appear.

4 Plaintiff's complaints about Defendants and their attorney involve allegations of events occurring long
before the damages hearing or the filing of the Default Judgment Against Plaintiff Alexander Pastene.
4
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Based upon the foregoing, the Defendants respectfully request that this court deny

Plaintiff's Motion Relief from Judgment Under Rules 60 SCRCP & 55 SCRCP.

By:  s/David A. Wilson
David A. Wilson (SC Bar # 65273)
The Law Offices of David A. Wilson, LLC
200 Whitsett Street, Suite B
Greenville, South Carolina 29601
(864) 232-2329
Attorney for Defendants

Greenville, South Carolina
December 8, 2016
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STATE OF SOUTH CAROLINA "IN THE COURT OF COMMON PLEAS

!
_ I
COUNTY OF OCONEE : Case No.: 2012-CP-37-00902
|
Alexander Pastene, :
| & o
Plaintiff, : = o &m
1 &= e
! = mJrn
v. \ ORDER FOR DEFAULT JUDGMENT
1 —~J o == Cf;
Marion R. McMillan and Synergy Spine - ST
Center, P.A., : = a7 i
; -L 3T,
Defendants. ' s S
@ ()

It appearing to me that the Summons and Notice, Answer and Counterclaim in the -

above entitled action have been served by regular mail on the Plaintiff Alexander Pastene
on September 6, 2012 and that no notice of appearance, Answer or other responsive
pleading has been served or received in response thereto from the Plaintiff.

It further appearing from the Counterclaim that the damages sought therein are not

liquidated.

NOW, THEREFORE, based upon the Affidavit of Default filed by David A.

Wilson, attorney for the Defendant, and the Motion for Default Judgment, the Plaintiff
Alexander Pastene is held to be in default.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
Defendants herein has judgment against the Plaintiff Alexander Pastene in an amount to be

determined by the court at a damages hearing to be scheduled.

EXHIBIT

B
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AND IT IS SO ORDERED.
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF O NE!'%MM
IN THE COURT OF C ON PLEAS CASE NO. 2012 CP-37-00902
Alexander Pastene Marion R. McMillan and Synergy Spine
Center, P.A,
PLAINTIFF(S) DEFENDANT(S) ~ foe)
— m
Attorney for : [ Plaintiff  [X] Defendant=
Submitted by: David A. Wilson or =
[[] Self-Represented Litiganf

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [[] Rule 43(k), SCRCP (Settled); [ ] Other

ACTION STRICKEN (CHECK REASON): [[] Rule 40(), SCRCP; O Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [ ] Other

O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; [ ] Reversed; [_] Remanded; [] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) X Statement of Judgment
by the Court:

8h h Ud

O 0 X 0O

ORDER INFORMATION
This order [ ] ends [X] does not end the case.

Additional Information for the Clerk : Order of Default Judgment-amount to be determined at
" damages hearing
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" INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or il any amount
should be enrolled, If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)
Marion R. McMillan and Synergy
Alexander Pastene $To Be Determined
Spine Center, P.A.
)
$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest

SCRCP Form 4C (12/2011) : Page 1
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or- additiomil taxable costs not available at the time the form and fina! order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details. :

_ A>3

Circuit Coupt Judge Judge Code

This judgment was entered on the {1 day ofJune, 20 W4 anda copy mailed first class of
placed in the appropriate attorney’s box on this 1% day of Jung 2044 _to attormeys of record
to parties (when appearing pro se) as follows:

For Clerk of Court Office Use Only A

RA=0

UEC

O

RCERET

——

X

CLERK OF COURT - OCONEE COUN

-q VOINOHLO3 13

ERIERN

Alexander Pastene-Pro Se  {pwail) David A. Wilson  (wall)

P.O. Box 22298 ) 200 Whitsett Street, Suite B

Hilton Head, SC 29925 Greenville, SC 29601

ATTORNEY(S) FOR THE PLAINTIFF(S)

ATTORNEY(S) FOR FENDANT(S)
MA ‘i ” W

CLERK OF COURT v
Court Reporter:
2 o
- o = I
&= rrmre
‘—_1-: m :rE rcfl
J
~N oTa
Lo
T oz
= 2hm
Lo 2
. B o
(0] (]
SCRCP Form 4C (12/2011) Page 2
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF OCONEE ) CASE NUMBER 2012-CP-37=00902
) ~
Alexander Pastene, ) _ = pd
Plaintiff, ) MOTION FOR RECONSIDERATION £2 = =
) ORDER CLOCKED JUNE 17, 2015 il
Versus )  —rr
) TRl
Marion R. McMillan and Synergy ) I o =
Center, PA . ) ) o
Defendants. ) B A
(R
n —
@ o

Comcs now, the Plaintiff, Alexander Pastene, and moves this Honorable Court

to reconsider its Order of Default dated 6-13-2014, clocked copy of which was notified to
the Plaintiff by the Clerk of Court on June 17, 2014, which notification was received by
the Plaintiff on or around Friday, June 20", 2014.

That, the Plaintiff timely responded to defendants’ Summons & Notice, Answer
and Counterclaim on September 6, 2012 (under Magistrate Court No. 2012-CV-3710-

100244). Also see, Plaintiff's letter to Judge MacAulay dated 11-21-12, and See

Planitiff's letter to Clerk of Court dated 2-2-2013.
That, it may have been improper for the defendants to remove the case from

Magistrate Court to Court of Common Pleas seemingly because they did not like the way
their case was developing in Magistrate Court (see Court’s denials) for the purpose of

delaying and complicating a simple case of unpaid debt.
That, the defendants’ Summons and Notice and Answer and Counterclaim was

was filed on 8-29-12, out of time. See Plaintiff’s Response to Defendants Summons and
Notice, Answer and Counterclaim dated 9-12-12. Also see, Plaintiff’s Response to Notice
of Transfer of case to Common Pleas.

That, any act of defamation or other offensc against the defendants by the plaintiff
is denied and never existed.

That, the atterney for the defendants use
iff responded on time, but he claimed he never

d a confusing, evasive and false address

in his stationary, to which the Plaint

received. See still sealed envelope sent to defendants submitted to this honorable court.
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That, a hearing before Judge Maddox he determined that he was taking the case

“on advice” and the Plaintiff is still to receive a response from Judge Maddox.

Additionally, the Plaintiff has been patiently awaiting for his jury
for the week of December 2, 2013, before Judge Maculay, at 9:30am, but never

trial that was first set

materialized.

Wherefore, the Plaintiff respectfu
fault is found to be in crror, and that a trial date to

lly requests that, the defendant’s Motion for

Default is denied, that the Order for De

ascertain the facts and merits of the case at bar is set at the ear

Respectfully submitted,
"

Alexander Pastenc Plaintiff

Appearing pro se

P.O. Box 22298

Hilton Head s., SC 29925

Tel, 843-605-5266

= @
) T
David A. Wilson 2 Lun
Attorney for the defendants o LT
200 Whitsett Strect Suite B =
Greenville, SC 29601 I
—_
. N
— 3
A2 n
e — o
= w

CERTFICATE OF MAILING:
for the defendunts David A, Wilson

1 certify that the Plaintiff, Alexander Pastgzic, mailed copics of his Motion to Reconsider te the atto
1o their last known addresses, on the 17° day of July, 2014, Signed: Alexender Pastene, Signed:

c0 - '
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[N THE COURT OF COMMON PLEAS Sl

STATE OF SOUTH CAROLINA LR
TENTH JUDICIAL CIRCUIT  gyep pg A
+ONEE-COUNTY, SC
COUNTY OF OCONEE BEVERLY W, .
CLERK or"é'ggg'r ~

CASE NO.: 2015-CP-37-00902

Alexander Pastene,

Plaintift,
v, ORDER DENYING DEFENDANT'S
MOTION FOR RECON SIDERATION
MarionMcMillan..
Defendants.

This matter came before the Court through the Plaintiff's Motion for Reconsideration.

After careful consideration and review, the Court finds that Plaintift's Motion for

Reconsideration should be denied.

It is hereby ordered that Plaintiff's Motion for Reconsideration is denied.

IT IS SO ORDERED.

i /W
The Homnorable J. Cordell Maddox, Jr.
Soutl/Carolina Tenth Judicial Circuit Court Judge

Anderson. South Carolina

3ja4 2016

EXHIBIT
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@%N::)TICE OF MOTION scz—mnm@@s

STATE OF
SCUTH CAROLINA March 10, 2016

Motiou "MIOFREE - Damages Hearing" for Case: 2012CP3700902 -
Alexander Pastene VS Marion B MceMillan defendant, et al has been

added to the following Motions Roster:

Week of Aprll 11,2016

50 - Non-Jury Motions Roster

This hearing of this motion has been scheduled for 4/12/2016 at 2:00 PhL

2z} are scheduled on the Non-jury Motions Rostey for the

The cases referenced in this en
T NOTE ALL HEARINGS ARE SCHEDULED FOR

week of April 11, 2016, PLEAS
TUESDAY APR 12.

The Docket is available 2t huped/
this Roster are scheduled for hear

publicindex.sccoum.orgfoconceiconruostcrs!. AlLL cases on
ings. The presiding judge will be the Honorable J. Cordell

Maddox, Jr.

Any request for continuancefrescheduling is considered a motion and requires a $25 filing
fee. which must be paid at the timie of (he request. Forms are available on the online roster
page under Roster News. Requests may be cubmitted to this office. I your Motion has been
resolved, settled or in writing via fax (864-638-4283)

eeds 1o be withdrawn, please notify us i
or email (thighiower@ocexxcgsc.w(\'{)A

Alexander Pastene Conunon Pleas
205 W. Main Street

PO Box 22298

Hilton Head 1sland, 8C 29925 Walhalla, SC 29691-9691

I

ing the scheduling of this motion, please contact the caurts at:

3R 20600.£402102#3 -
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If you have any guestions regard
(864)638-4280

Respectiully.

cOPY

Postage | 3
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Cenified Foo L

fotum Receipt Fer.;’a) : ’ D DE{;&ER\

(Engorsemant Roqul
festricied Delivery Fo¢

O5L0 pono 52k k54

Beverly H. Whitfield
Clerk of Court (Endorsument Pequired)
Tota} Postage & Feas $
= ent 105 ]axander Pastene ) 1
1
o }%";{.gg.j&?ﬁﬁw......._......,..._.... - ....-......................._..4.....]

™~ {or PO Box Ne. R
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Complete items 1, 2, and 3. Also cmplele

§§§

ftem 4 if Restricted Delivery Is desired.
¥ Print your name and address on the reverse
so that we can return thecard toyol. . a. -
5 Atlach this card to the back of the maigies e

[

4

ey

or on the front if space permits. £1.E6 000 4
1. Articla Agdressed 1o aE\’E% V% it
CLERICOF C

Aleaznder Pastene
P O Box 22298
Hilton Heed lsland, 5C 29925

1Bib WAR 2L

el e
T s Sigaﬁu el

C. Date of Delivety

k iin e
£ y 3 rd
i ¥
AN ,

U8B, v nddress ditfsrent from item 17 3 Yes

O No

2012-CP-37-00902

3. Servicé
{3 Certik
[ Regis? !
{3 Insured Mait~~

4. Restricted Delivery? (Exfra Feg)

2. Article Number

2014 0&L0 0000 5214 B507

(Transler from servics Iabe))

PS Form 3811, July 2013

Domestic Asturn Hecalpt
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FORM 4

STATE OF SOUTH CAROLINA
COUNTY OF Oconee
IN THE COURT OF COMMON PLEAS

JUDGMENT IN A CIVIL CASE

CASE NO. 2012-CP-37-00902H £
LED OCONEE COUNTY,
BEVERLY H. WHlTF!ELDsc

Marion R. McMillan, et al CLERK OF COURT

Alexander Pastene
0lb APR 1Q P 2 U8
PLAINTIFF(S) DEFENDANT(S)
Atterney for : [_] Plaintiflf ] Defendant
Submitted by: or
[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

JURY VERDICT. This action came before t
have been tried and 2 verdict rendered.

DECISION BY THE COURT. This action

-

ACTION STRICKEN (CHECK REASON):

[ Binding arbitration, subject 10 right o restore

arbitration award; (] Other

O DISPOSITION OF APPEAL 70 THE CIR

[ Affirmed; [] Reversed; () Remanded;

NOTE: ATTORNEYS ARE RESPON
ADMINISTRATIVE AGENCY OF TIECIR

IT IS ORDERED AND ADJUDGED: (18
by the Court: Damages Granted $100,000
Wilson to prepare formal order.

he court for a trial by jury. The issues
came to trial or hearing before the court.
The issues have been tried or heard and 2 decision rendered. 7] sce Page 2 for additional information.

ACTION DISMISSED (CHECK REASONI:
SCRCP (Vol. Nonsuit); ] Rule 43(k), SCRCP (Settled); ] Other

[ Rute 12(b), SCRCP; [ Rule 41(a),

] Rule 40(j), SCRCF: [ Bankruptey;
to confirm, vacate or modify

CUIT COURT (CHECK APPLICABLE BOX).
] Other

SIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
CUIT COURT RULING IN THIS APPEAL.
ee attached order (formal order to follow) X Statement of Judgment

Actual Damages and $200,000 Punitive Damages. Attorney

ORDER INFORMATION

This order [X] ends [ does not end the case.

Additional Information for the Clerk :

INFORMATION FOR THE

Complete this section below when ‘the judgment affects ti
formation, indicate «N/A” in one of the boxes below.

JUDGMENT INDEX
tle to real or personal property or if any amount

should be enrolled. If there is no judgmont in

Judgment in Favor of
(List name(s)

Judgment Against

Judgment Amount To be Enrolied

below) (List amount(s) helow)

(List name(s) below)

Marion R. McMillian & Synergy
Alexander Pastene

Spine Center

$100,000.00 Actual Damages &
$200,000.00 Punitive Damages J

Marion R. McMillian & Synergy
Alexander Pastene

Spine Center

$300,000.00 Total Damages

The judgment information above has been provided by
form may be addressed by way of motion pursuant t
or additional taxable costs nat av

the submitting perty. Disputcs conceming i
o the SC Rules of Civil Procedure. Amounts 1o be computed such as interest

ailable at the time the form and final order arc su
hers should refer to the official court order for judgment details.

he amounts contained in this

bmitted to the judge may be provided to the

clerk. NW!’BCWI‘S and researcl
s/ P 2131 Hli8llp
Circuit Codrt Judge Judge Code Date
For Clerk of Court Office Use nly
SCRCP Form 4C (03/2013) a |"- Page | .
cart copy

E
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This judgment was entered on the Iq&day of April, 2016 and a copy mailed tirst class or
placed in the appropriate attorney’s box on this = day of April, 2016 to attomeys of record or
to parties (when appearing pro se) as follows:

Alexander Pastene, pro se David A. Wilson

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Beverly H. Whitfield
CLERK OF COURT

Court Reporter: Vivian H. Cross

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or Hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (03/2013) Page 2
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STATE OF SOUTH CAROLINA %5\2%%%?‘”@5.@“}:"#%%} THE COURT OF COMMON PLEAS
) .
- COUNTY OF OCONEE 06 APR 29 A ”% b CASE NO.: 212-CP-37-00902
ALEXANDER PASTENE, )
Pleintiff, ) PLAINTIFF'S MOTION TO VACATE
) JUDGE MADDOX'S ORDER OF 4-1-16
Versus ) RECONSIDER, AND SET DATE FOR
)  TRIAL BEFORE JURY.
)
MARION . MCMILLAN & SYNERGY SPINE )
)
CENTER, P.A. Defendants. )
)

Comes Now, the Plaintiff Alexander Pastene, and respectfully moves this

Honorable Court to reconsiders, vacates its Order of April 18, 2016 —clocked April 19,—
2016, and sets date for trial grounded on the following facts:

1. That, Plaintiff did not attend the “damages hearing” (as per March 10, 2016,
Motion “MOFREE-Damages Hearing” for Case 2012-cp37009092) set for April 12,
2016, because he was specifically told by telephone call from Clerk of Court, Ms. Beverly
Whitfield, that insomuch there was confusion with the Anderson Clerk of Court that
needed to be clarified, that, unless Plaintiff heard otherwise, that the hearing set to take
place at the Walhalla Courthouse, on 4-12-16, at 2:00PM, that the Plaintiff was required
to attend.

2, That, on or about the first days of April, 2016, Plaintiff received copy of ORDER
DENYING DEFENDANT’'S MOTION FOR RECONSIDERATION, clocked twice on April
1st, 2016, seemingly by the Anderson and Wathalla Clerks of Court.

Wherefore, since the Plaintiff “heard from the Court” he understood that he was
not required to attend the hearing, supposedly because the litigants had been removed
from the motion roster; the hearing was to be continued, or any other reason.

EXHIBIT

206002£422102#3SVO - SY31d NOWWOD - FINODO - Wd L0:¢) 80 98 910Z - A3714 ATIVOINOY.LOT 13




3. That, added to the confusion of having, indeed, “heard from the court,” and thus,
understood that he was NOT to attend the hearing of 4-12-16, he received QRDER
DENYING DEFENDANT’'S MOTION FOR RECONSIDERATION, whereby the Plaintiff
became increasingly confused because Judge Maddox had signed an Order denying the
“DEFENDANTS" their Motion for Reconsideration. The Plaintiff could not find any
Motions for Reconsideration by the Defendants, despite the body of the Order of 4-1-16,
mentioning that “this matter came before the Court through the Plaintiff's Motion for
Reconsideration...seemingly a contradiction.

4. That, the Plaintiff, Alexander Pastene, is now anxiously awaiting the Transeript
from Court Recorder, Ms. Cross, who had been traveling out of town, copies which he
had requested on April 14, and again on April 23, 2016, to show this Honorable Court
that, indeed, at the September 16, 2015, hearing in Anderson, S.C., Judge Maddox
ordered a trial to take place on January 2016, which made moot both the defendants’
Motion for Damages and the plaintiff's Motion to Reconsider. Actually, Attorney Wilson
did understand and conceded that both litigants’ motions had become moot. The
Plaintiff will submit asap, copy of the September 16, 2015, Transcript of Hearing , held
at the Anderson Courthouse, S.C. and additional documents.

5. That, the Plaintiff believes that Judge Maddox’s Order dated April 1, 2016, may
have been issued in error; that, Attorney Wilson may have noticed the error, especially,
if he received a copy of the Transcript from Ms, Cross quite some time ago, and did not
report it up to the Court or the Plaintiff; that, as of today’s date Attorney Wilson did not
share the Transcript with the Plaintiff, despite his request.

Wherefore, bearing in mind that the Plaintiff has been patiently waiting for a
trial before a jury to secure some relief from this Honorable Court and payment of debt
by defendant McMillan since 2012 —almost four (4) years— the Plaintiff respéctful]y
pleads with this Honorable Court that, it vacates its Order of April 1, 2016; that, it
reiterates its denials to the parties’ motions in accordance to this Honorable Court's
decision made during the Anderson Hearing of September 16, 2016; that it dismisses the
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defendant’s countersuit for being completely groundless, devoid of any evidence

whatsoever, except defendant’s hearsay, and that, jt sets a date for trial before jury.

Respectfully submitted,

A]exandgyl-’;stene, Esq., MBA
Appearing pro se

P.O. Box 22298

Hilton Head Is., S.C., 29925

email: pastenehalexander@gmail.com
843-605-5266

On Hilton Head Island, South Carolina,
On this 28th day of April, 2016

cc. Oconee County Clerk of Court, Walhalla, SC
Attorney David Wilson, Columbia, SC
Honorable Judge Maddox-attn. Robert Lake, Anderson, SC.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS :
) TENTH JUDICIAL CIRCUIT -~ =~
COUNTY OF OCONEE )
) CASE NO.: 2015-CP-37-00902
) ~ -
Alexander Pastene. ) = h
) =
Plaintiff, ) = 2o
) w SZh
V. ) ORDER DENYING PLAINTIFF'S ) é’%g
) MOTION TO VACATE JUDGMENT ro EEE
Marion McMillan., ) S =
) £ °
Defendants. )
)

This matter came before the Court through Plaintiff's Motion to Vacate judgment as
entered by This Court on April 12.2016. This Court was set to hear Plaintiff's Motion to
Reconsider. however Plaintift failed to appear and Plaintiff's motion was dismissed. This Court
has held that trial judges posscss the inherent power to dismiss actions sua sponte for a party's
failure to prosecute the relevant claims. Cresnwood Golf Club, Inc. v. Potter, 328 S .C. 201, 211.
493 S.E.2d 826, 832 (1997). Furthermore. Defendant's counterclaim against Plaimiff was
granted. After careful consideration and review. the Court finds that Plaintiff's Motion to Vacate
should be denied.

It is hereby ordered that Plaintiff's Motion to Vacate is denied.

IT IS SO ORDERED.

)7 Aoy

The Ho orable J. Cordell Maddox, Jr.
South Carolma Tenth Judicial Circuit Court Judge

Anderson, South Carolina

Juwne 3 .2016

EXHIBIT

G
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
g -

= o=
COUNTY OF OCONEE Case No.: 2012-CP-37-00902 50

£ 273
c?:r%

N M
oFo

b

Alexander Pastene,

Plaintiff,

2 d tl
yno
1411

DEFAULT JUDGMEN
AGAINST
PLAINTIFF ALEXANDER PASTENE

ard
3$°ALNNO

V.

Marion R. McMillan and Synergy Spine
Center, P.A.,

Defendants.

;lizL 80 980 940¢ - @34 ATTVYOINOH LD

- This matter came before the court on April 12, 2016 for a damages hearing in

connection with the counterclaims brought by Defendant Marion R. McMillan and
Synergy Spine Center, P.A.

The Defendant Marion R. McMillar, individually and as sole owner of Defendant
Synergy Spine Center, P.A. was present at the call of the case with his attorney David A.
Wilson of The Law Offices of David A. Wilson, LLC. The Plaintiff Alexander Pastene
was not present at the call of the case.

From review of the court’s file, the Plaintiff was provided written notice of this
hearing by the court on March 24, 2016. The Clerk of Court’s office also confirmed via
telephone that Plaintiff had notice of the hearing. The court waited approximately twenty
minutes after the scheduled start of the hearing before proceeding. The Plaintiff did not
show up before the conclusion of the hearing.

The Plaintiff initially filed this action in Magistrate’s Court for breach of contract.
The Defendants filed and served an Answer and Counterclaim alleging causes of action
for intentional interference with prospective contractual relations and defamation. The

Defendants requested actual and punitive damages in connection with their counterclaims.
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On November 14, 2012, the Defendants filed an *Affidavit of Default as to
Defendant’s Counterclaims.” By Order of Default Judgment filed June 17, 2014, this court
held Plaintiff Alexander Pastene to be in default and ordered a damages hearing on the
issues raised in the counterclaims. The Plaintiff filed a Motion for Reconsideration which
was denied by Order Denying Plaintiff’s Motion for Reconsideration filed April 1, 2016.

At the damages hearing, the Defendants established by testimony and documentary
evidence actual damages in the amount of up to $480,000.00. Based upon the evidence
presented, including but not limited to, the Defendants’ prior experience with direct patient
marketing seminars, 1 find that the Defendants sustained $100,000.00 in actual damages
directly and proximately caused by the Plaintiff"s conduct related to the cancellation of the
direct patient marketing seminar scheduled to take place at Tide Pointe in Hilton Head,
South Carolina as well as Plaintiff’s actions related to filing a complaint against Defendant
McMillan with the South Carolina Department of Labor. License and Regulation.

I also find. upon review of the factors set forth in Gamble v. Stevenson, 305 S.C.

104, 406 S.E.2d 350 (1991), that the Defendants are entitled to an award of $200,000.00 as
punitive damages against the Plaintiff. Punitive damages in this case serve as a vindication
of private rights as it has been shown that Plaintiff Pastene wantonly, willfully and
maliciously violated the rights oi the Defendants in this case. The Plaintiff was aware of
his conduct and lhét it wés improper. The record in this case establishes the need to deter
the Plaintiff and others from like conduct. I find that a punitive damages award of
$200,000.00 is reasonably related to the harm likely to result from such conduct. I find that
a punitive damages award of $200.000.00 in connection with the actual damages of
$100,000.00 not to be grossly disproportionate to the severity of the offense. I find that

punitive damages are allowed in the interest of society in the nature of punishment and as
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a warning and example to deter the wrongdoer and others from committing like offenses in
the ﬁnuré.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgement
be entered against Plaintiff Alexander Pastene in favor of the Defendants Marion R.
McMillan and Synergy Spine Center, P.A. in the amount of $100,000.00 for actual
damages and $200,000.00 for punitive damages resulting in a total judgment of
$300,000.00.

AND IT IS SO ORDERED.

N Sty

Honorable Cordell Maddox
Tenth Judicial Circuit
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STATE OF SOUTH CAROLINA

COUNTY OF OCONEE

IN THE COURT OF COMMON PLEAS

Alexander Pastene

FORM 4

JUDGMENT IN A CIVIL CASE

CASE NO. 2012 CP-37-00902

F JBLEED OCONEE counTy,

VERLY H, '
Marion R. McMillan and Synergy Spine CMR}PEFW(’%B?TEL

PLAINTIFE(S)

WhJN 13 P o

DEFENDANT(S)

(=]

Submitted by: David A. Wilson

Attorney for : [ ] Plaintiff
or
[] Self-Represented Litigant

X Defendant

O 0 X O

. DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. X See Page 2 for additional information.
ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [] Rule 4 [(a),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [] Other

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [] Bankruptcy;

(L] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [ ] Other

O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

(] Affirmed; [[] Reversed; [] Remanded: [ Other

ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

NOTE:

by the Court:

LOWER COURT. TRIBUNAL. OR

IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to fol%%&atemem of Judgment

ORDER INFORMATION

This order DJ ends [] does not end the case.

Additional Information for the Clerk :

CEI’VE@
JUN 01 2018

ol COUYT QfAnnea’s

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of
(List name(s) befow)

Judgment Against
(List name(s) below)

Judgment Amount To be Enrolled
(List amount(s) below)

Marion R. McMillan and Synergy Spine
Center, P.A.

Alexander Pastene

$300,000.00

$

$

i

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be

clerk. Note: Title abst7ctors and researchers should refer to the official court order for judgment details.

A1 3

WAV /A%

Circuit Court/iudge

SCRCP Form 4C (03/2013)

y be provided to the

6/9//¢

Judge Code

Date ' ’

Page 1
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iy

For Clerk of Court Office Use Only

This judgment was entered on the la¥ day of Jure20lb anda copy mailed first class or

placed in the appropriate attorney’s box on this | 3% day of June 20 llo _to attorneys of record or
" to parties (when appearing pro se) as follows:

&XM[ pas{'m# ﬁro Se David A. Wilson
PO. Lox Z229% ’ 200 Whitsett Street, Suite 100-B

MM&%&A@Z& Greenvitle, SC 29601
ATTORNEY(S) FOR THE PLAINTIFF(S) ETORNEYfS) FZ? TZE BZEEEZNT(S! :
v

CLERK OF @fmT

Court Reporter:

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

See attached Default Judgment Against Plaintiff Alexander Pastene

SCRCP Form 4C (03/2013) Page 2
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WILSON & ENGLEBARDT, LLC

LITIGATION e APPEALS ¢ DISPUTE RESOLUTION

David A. Wilson | dwilson@GreenvilleSCLaw.com
Eric K. Englebardt _ eric@GreenvilleSCLaw.com

May 30, 2018

-RECEIVE

VIA EMAIL: pastenehalexander@gmail.com JUN 01 20’3
AND REGULAR U.S. MAIL SC C

Alexander Pastene Ourt of A

P.O. Box 22298 PPsals
Hilton Head Island, SC 29925

RE: Alexander Pastene v. Marion R. McMillan and Synergy Spine Center, P.A.
Case No.: 2012-CP-23-00902

Dear Mr. Pastene:

In reviewing the Amended Record on Appeal, I noticed that you did not include the
Exhibits attached to and incorporated into Defendant’s Return to “Plaintiff’s Motion Relief from
Judgment under Rules 60 SCRCP & 55 SCRCP.” Attached is the complete copy of the
Defendant’s Return with the Exhibits. Please let me know if you will prepare a supplemental
record on appeal by consent or whether I need to file a motion with the Court of Appeals.

If you have any questions or concerns, please feel free to contact me in writing.

DAW/ccb
Enclosures
Ce: Dr. Marion McMillan

200 Whitsett Street © Suite 100-B ¢ Greenville, South Carolina 29601 ¢ (864) 232-2329 e fax (864) 232-2350

Members - The Law Offices of David A. Wilson, LLC & The Law Office of Eric K. Englebardr, LLC



‘ Wilson & Englebard
200 Whitsett Street, Suite
wreenville, SC 29601

P S e e

"u"‘\"\‘|'“'\\Nul"h“h"1‘\"\u‘n|\"\u'\"\\'\!=5=

’:‘a\ he Honorable Jenny A. Kitchings
Sealselerk of Court
South Carolina Court of Appeals
P.O. BoX 11629
Columbia sC 29211-1 629
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