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INTRODUCTION

Appellant Lennar Carolinas, LLC (“Lennar”), by and tﬁrough undersigned counsel,
hereby petitions this Court pursuant to Rule 241(d)(2) of the Soﬁth Carolina Appellate Court
Rules to review and reverse the circuit court’s order lifting the automatic stay in the captioned
case while the issue of whether the entire action is subject to arbitration is pending on appeal.

The circuit court’s order lifting the automatic stay is error and constitutes an abuse of
discretion. While Rule 241(a), SCACR, allows that a lower court retains jurisdiction over
matters not affected by the appeal, when the appeal involves the fundamental question of
whether .the case is subject to arbitration (and not civil litigation in the court), there are no
matters in the case not affected by the appeal. In short, nothing in this matter is unaffected by
Lennar’s appeal of the circuit court’s order denying its M.otion to Compel Arbitration.
Furthermore, the circuit court’s uhprécedented 6rdér lifting '.[I'lev automatic stay, and alioWinyg
discovery to proceed, while the validity of the entire action in the circuit court is pending on
appeal undermines the very basis of Lennar’s appéal.

R¢view of South Carolina authorities does not reveal any precedent for a circuit court to
lift an automatic stay of a matter pending appeal in a case like this one, and the circuit court’s
“order contains no valid basis for such an action in this case. The circuit court’s order improperly
lifted the automatic stay, and Lennar petitibns the Court to issue an order reversing the circuit

court and reinstating the automatic stay of the entire action.

FACTUAL BACKGROUND
Patricia Damico, Joshua and Brettany Beutow, Edward and Sylvia Dengg, Jonathan and
Theresa Douglass, Anthony and Stacey Ray, Danny and Ellen Davis Morrow, Czara and Chad

England, Bryan and Cynthia Camara, and Matthew Collins (collectively, the “Owners”)
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purchased homes in a community known as The Abbey at Spring Grove Plantation (“The
Abbey”) which is located in Berkeley County, South Carolina.

The Owners filed this lawsuit against Lennar and others alleging the right to proceed as a
class action on claims of alleged construction defects. Lennar asserted cross-claims against co-
defendants and third-party claims against other subcontractors. Lennar also filed a Motion to
Compel Arbitration and an Amended Motion to Compel Arbitration requesting the circuit court
issue an order compelling all of the parities in this action to arbitration pursuant to various
applicable documents and agreements.

The circuit court held a hearing on Lennar’s Motion to Compel Arbitration and denied
Lennar’s Motion.

Subsequently, Lennar filed a Notice of Appeal, which triggered the application of Rule 205,
SCACR, and automatically stayed proceedings in the circuit court. After Lennar filed the Notice of
Appeal, .th‘é OWnéré étterhﬁted to f)r(;éeed with discovéry; and the Bérkéley Céﬁnty Clerk of Court
set seventeen (17) motions for hearing on December 6, 2016, including several discovery-related
motions. Thus, Lennar was forced to submit a Motion to Enforce the Automatic Stay pursuant to
Rule 205 to the Court of Appeals. On December 19, 2016, the Court of Appeals issued an Order
enforcing the automatic stay of proceedihgs in the circuit court.

At this time, the appeal has been fully briefed to the Court of Appeals, and the parties are
awaiting notice as to whether the above-captioned case will be set for oral argument.

On February, 27, 2018, Patricia Damico and Lenna Lucas (“Plaintiffs”) filed a Motion to
Lift the Automatic Stay. On April 11, 2018, the circuit court held a hearing on Plaintiffs’ Motion to
Lift the Automatic Stay. On May 31, 2018, the circuit court issued an order lifting the automatic

stay to allow discovery to proceed while the appeal is pending.
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Lennar submits this Petition requesting the Court reverse the circuit court’s order and

reinstate the stay of the entire action during the pendency of the appeal.
ARGUMENT

Rule 241(c)(2) establishes the standard which should be applied by the circuit court in
determining whether an order lifting an automatic stay should issue. Specifically, the court
“should consider whether such an order [lifting the stay] is necessary to preserve jurisdiction of
the appeal or to prevent a contested issue from becoming moot.” Rule 241, SCACR. In this
case, the circuit court did not address — and, in fact, refused to consider — these determining
factors. Instead, the circuit court ignored them and stated, without authority, that it may consider
other issues and may “act on its own discretion when removing the stay.”

As justification for. its decision to lift the automatic stay, the circuit court espoused the
notion that Rule 205, SCACR, allows that “nothing in these Rules shall prohibit the lower
court . . . from proceeding with matters not affected by the appeal.” However, the circuit court
failed to recognize that the appeal in this case affects the \}ery existence of the case in the circuit
court. Lennar’s appeal seeks to compel the case to arbitration under arbitration agreements
which provide that any and all controversies, disi)utes or claims arising under or related to (a) the
agreements by which Plaintiffs acqgired the houses in issue, (b) the property itself, or (¢) relating
to any personal injury or property damage alleged by Plaintiffs are to be submitted to binding
arbitration. Thus, regardless of whether Plaintiffs make claim against Lennar or one of Lennar’s
subcontractors involved in the construction of the houses, all of the claims in the case are subject

to-arbitration because all of the claims arise under and are related to the property and Plaintiffs’
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claimed injuries and damages sustained because of alleged defects in the properties. There are
no claims in the case which are not affected by and at issue in the decision tb compel arbitration.'

It has been well recognized by other courts addressing similar issues to those in this case
that Lennar’s appeal of the circuit court’s denial of the Motion to Compel Arbitration is a
challenge to the continuation of any proceeding before the circuit court on the underlying claims.
See Levin v. Alms & Assocs., Inc., 634 F.3d 260, 264-65 (4th Cir. 2011). These same courts have
further recognized that discovery in the action should not proceed while the issue of arbitration is
being decided. “Discovery is a vital part of the litigation process and permitting discovery
constitutes permitting the continuation of the litigation, over which the [circuit] court lacks
jurisdiction.” Id. Arbitration affects the mode of trial and, therefore, discovery is automatically
stayed when an arbitrability issue is appealed. See Bradford-Scott Data Corp. v. Physician
Computer Network, Inc., 128 F.3d 504, 506 (7th Cir. 1997) (holding that “preparation for trial
must be sﬁépended until the court of appeals renders a decision” on an appeal from a denial of a
motion to compel arbitration). In its appeal, Lennar asserts the circuit court erred in not
compelling each and every party to this action to arbitration. Therefore, the entire action was
removed from the circuit court’s jurisdiction and automatically stayed for the duration of

Lennar’s appeal.

! The circuit court’s order purports to find that matters relating to the claims against the
subcontractor defendants are not affected by the appeal. The seventh issue in Lennar’s statement
of issues on appeal is “[w]hether the circuit court erred in failing to perform any analysis of the
arbitration agreement(s) applicable to Spring Grove Development and the Subcontractors.” The
circuit court’s finding that the matters relating to the claims against the subcontractors are not
affected by the appeal is patently false and a wholly inappropriate basis for lifting the automatic
stay and permitting discovery related to the subcontractors to proceed.

Additionally, all of the Owners’ claims are affected by Lennar’s appeal of the
arbitrability issues. Lennar appealed the circuit court’s erroneous refusal to compel the Owners
(including the subsequent purchaser Owners) to arbitration pursuant to the arbitration agreements
in the purchase and sale agreements, the Lennar Limited Warranty, the covenants, and the deeds
for the Owners’ respective properties.
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The circuit court’s reliance on the decision in Cousar v. New London Engineering
Company, 306 S.C. 37, 410 S.E.2d 243 (1991), as justification for its decision to lift the stay in
this case is completely misplaced. In Cousar, the circuit court did not lift an automatic stay of
discovery. In Cousar, the issue on appeal was the circuit court’s order denying a motion to
amend a complaint, which amendment would assert claims against third-parties that had
previously been dismissed from the action. Cousar, 306 S.C. at 39, 410 S.E.2d at 244. The
Supreme Court found that the circuit court retained jurisdiction over the proceedings between the
plaintiff and defendant because the issues between those parties were not affected by the appeal
of the denial of a motion to amend a third-party complaint to assert claims against third-party
defendants. Id. at 40, 410 S.E.2d at 245. The court in Cousar did not conduct an analysis of
whether the automatic stay could or should be lifted. In Cousar, it was clear that the issue on
appeal did not affect the case below between plaintiff and defendant. Thus, there were matters in
the case unaffected by the appeal over which the circuit court properly retained jurisdiction. The
situation in Cousar is markedly distinguishable from the case at bar because in the case at bar,
the entire action is affected by the appeal. The case at bar must be stayed pending the Court’s
ruling on the arbitration issues.

The appeal in the case at bar involves a Motion to Compel Arbitration. When such a
motion is appealed, the entire action is stayed and discovery is not permitted because arbitration
fundamentally affects the mode of trial. Thus, discovery should not be permitted to proceed
while the Court reviews whether the entire action is subject to arbitration. |

While sitting on the circuit court, Justice Few had reason to analyze whether the circuit
court should grant a motion to lift the automatic stay and to permit discovery to proceed while an
appeal of arbitrability issues was pending with the Court of Appeals. See Chassereau v. Global-

Sun Pools, Inc., 2006 WL 6087626, *1 (S.C. Com.Pl. March 29, 2006). In Chassereau, then
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Judge Few found that permitting discovery to proceed while an appellate court has jurisdiction of
the case affects the mode of trial. 2006 WL 6087626, *1. He recognized that differences in
discovery available in arbitration versus those allowéd in civil litigation under the South Carolina
Rules of Civil Procedure would mean that the granting of discovery to either of the partif:s while
the issue of arbitration was open would affect the mode of trial between the parties. Id. In
analyzing whether to lift the automatic stay and allow discovery to proceed, then Judge Few
noted that there is a “very clear possibility of prejudice and a tactical advantage being enjoyed by
one of the parties to an action when it is given access to discovery which would not otherwise be
authorized.” Id.

The circuit court’s order erroneously found that Justice Few’s order in Chassereau was
distinguishable from the present case becauée the arbitration’agreement in the present case
provides for disco'{/e‘r‘y. The circuit court has no basis for such a conclusion when the issue of
whether and under what agreement the arbitration will proceed is a matter pending on appeal.
While the circuit court’s order references the AAA’s Home Construction Arbitration Rules as its
basis for finding that regardless of the outcome of the appeal discovery will be conducted, there
is no basis for such finding at this time. In fact, even if such Arbitration Rules are ultimately
determined to apply (a question by no means resolved at this point), the circuit court failed to
recognize that the AAA’s Home Construction Arbitration Rules (cited by the circuit court as
ARB-22) do not provide parties with the same discovery that is permitted by the South Carolina
Rules of Civil Procedure. Among other things, the AAA’s Home Construction Arbitration Rules
differ from the Rules of Civil Procedure with respect to the right to serve interrogétories and
requests to admit and third-party discovery. If the automatic stay is not reinstated, then :Pl‘éintiffs
Will have access to discovery that would ﬁot otherwise be authorized if the action is compelled to

arbitration. This access provides Plaintiffs with a clear tactical advantage and prejudices Lennar.
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In addition to providing a tactical advantage by providing unauthorized discovery, the lift
of the automatic stay prejudices Lennar by eroding the benefits of arbitration. Arbitration is
favored in this state because it provides “a relatively quick and inexpensive resolution of
contractual disputes by avoiding the expense and delay of extended court proceedings.” Trident
Tech. Coll. v. Lucas & Stubbs, Ltd., 286 S.C. 98, 104-05, 333 S.E.2d 781, 785 (1985) (citation
omitted). “Arbitration clauses reﬂect the parties’ preference for non-judicial dispute fesolution,
which may be faster and cheaper. These benefits are eroded, and may be lost or even turned into
net losses, if it is necessary to proceed in both judicial and arbitral forums, or to do this
sequentially.” Bradford-Scott Data Corp., 128 F.3d at 506. The circuit court’s order lifting the
automatic stay erodes the benefits of arbitration and prejudices Lennar by forcing Lennar to
engage in unauthorized and expensive discovery.

Additionally, the circuit court’s order noticeably omitted any analysis of the prejudicial |
effect of moving forward with the case in the circuit court while the appeal of the arbitrability
issues is pending with the Court of Appeals. The authority is well established that Plaintiffs will
be barred from proceeding with this matter as a class action if they are compelled to arbitration.
See Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 664 (2010) (holding that a party
may not be compelled to submit to class arbitration when an arbitration élause is silent on the
| issue); Dell Webb Communities, Inc. v. Carlson, 817 F.3d 867, 872 (4th Cir. 2016). Plaintiffs’
Complaint alleges the existence of a cléss. If discovery is allowed to proceed in the circuit court,
then discovery related to the class claims would be costly, time consuming, and a waste of
~ judicial resources if the Court ultimately compels this action to arbitration. Therefore, the Court
should grant Lennar’s Petition and reinstate the automatic stay of the entire action until the Court

issues its ruling on the pending appeal.
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CONCLUSION

The circuit court’s unprecedented order lifting the automatic stay of proceedings while
the appeal is pending must be reversed. Otherwise, Lennar will be unduly prejudiced and the
discovery that the circuitv court has granted Plaintiffs access to will provide Plaintiffs an
unjustified tactical advantage in the litigation. Lennar respectfully requests the Court issue an

order reinstating the automatic stay of the entire action, so that it is not unduly prejudiced.
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James Lynn Werner/

Jenna K. McGee

F. Elliotte Quinn IV

Katon E. Dawson Jr.

Parker Poe Adams & Bernstein LLP
PO Box 1509

Columbia, SC 29202

(803) 255-8000

Attorneys for Appellant Lennar Carolinas, LLC

June 5, 2018
Columbia, South Carolina
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