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IL.

II.

v,

- STATEMENT OF ISSUES ON APPEAL

Did the trial court err in denying the motion fo r an independent evaluation of a
minor child with autism, where the child had difﬁculty recalling certain events

and was unable to commit to telling the truth?

Did the trial court err in allowing the State to call an expert witness, where the

State withheld the expert’s CV and thereby committed violations under Rule 5,

SCRCrimP and Brady v. Marylandl, where Appellant had no notice of the

purpose for which the expert was going to be called.

Did the trial court err in denying Appellant’s motions for a mistrial, where the
State’s expert witness testified without proof that Appellant burned a minor child
as a form of discipline; where a curative instruction was subsequently provided,

and where the State again mentioned the word discipline?

Did the trial court err in denying Appellant’s motion for a directed verdict, where
the State failed to prove that Appellant had the épplicable state of fnind, and
where no evidence was offered proving that Appellant intended to burn the minor

child?

1 Brady v.

Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963)

B



VL.

Did the trial court err in adrﬁitting’ cumulative photographs depicting a minor

- child’s burns, where'the photographs were duplicative of other photographs and

only showed the injuﬁes from a slighﬂy different angle?

Did the trial court err in charging the jury, Whefe the court neither charged

accidenit nor the correct mens rea requirement under the great bodily injury - A

statute?



STATEMI'EN‘T OF THE CASE

'Aﬁpellapt was indic‘;ed fo? inﬂicting éreat bodily injury ﬁpon a child under S.C. Code
- Ann. § 16'—3-95(A) by a Richland County Gr,,anci_'Jury' on or ;clboutn December 1 5; 2015. R.
(Indictment). “The State, represented by Kathryn Luck Campbell, Lamar J. Fyall, and Nicole M.
Simpson, called the case for trial on Abril '3, 2016 before the Hdnofablé R. Knox McMahon and
a jury. Tr. 1. 'Robéft Louis Bank, Tréc_y» E..‘Pinn_ock,‘; and Jessica E. ‘Sf‘urgibll tepresented
Appellant. After a' ﬁve-da_y,tlfial', 't‘he jury founa ‘-Appellant»- guilty. ‘Tr.: 712, IL. 1v4 —19. Judge
McMahon scntencéd Appellaﬁt to twenty year's’ incgrceration. Tr.. 724, H. 12-19.

This brief follows.



- STANDARDS OF REVIEW

Competency

* “Qualification of a witness is within the trial judge’s discretion and his ruling will be

reversed only for an abuse thercof.” State v. Hudnall, 293 S.C. 97, 99, 359 S.E.2d 59, 61 (1987),

overruled on other grounds bv State v. Schumpert 312 S.C. 502, 435 S.E.2d 859 (1993)

Bradv V. Marvland

The trial court “abuses its discretion. when it commits a legal error in. determining

whether a Brady violation occurred; we therefore review the district court’s Bra’dy ruling de

\
novo.” United States v. Parker 790 F.3d 550, 558 (4th Cir. 2015). In conductmg its de novo

review, the appellate court reviews a trial judge’s factual fmdmgs for clear eITor. Id

Mlstrlal

A trial judge's decision denying a mistrial will be reversed on appeal if the denial .

amdtlnts té. an abuse of discretion. State v Rowlands, 543 S.'C‘. 454,458, 539°'S.E.2d 717, 719
(Ct. App. 2000). “Whether a mistrial is marlifestly necessary isa fact specific incluiry. lt‘is not a :
‘mechanically applied standard, but rather is a determination that' must be made in the context of
the specific difficulty: facing the trial jhdge.”. & at 457-58, 539' S.E.2d at 7l9 (internal
quotations and citations omitted). | | o |
Although the decision to grant or deny a mistrial is within the scund discretion ol‘ the trial
court, the appellate court must reverse the rul1ng 1f the decrsron. was -an ‘abuse of d1scret1on '
amounting to an error of law. State v. Dial, 405 S C. 247,257, 746 S.E. 2d 495 500 (Ct App. 2013)

(citing State v. Wiley, 387 S.C. 490, 495, 692 S.E.2d 560, 563 (Ct. App. 2010,



Directed Verdict
“A case should be submitted to the jury when the evidence is circumstantial “if there is any

substantial evidence which reasonably tends to pfove the guilt of the accused or from which his

guilt may be fairly and logically deduced.”” State v. Bostick, 392.8.C. 134, 139, 708 S.E.2d 774,

776 (2011) (quoting State v. Mitchell, 341 S.C. 406, 409, 535 S.E2d 126, 127 (2000)).

“Evidence must constitute positive proof of facts and .c‘ircumstan‘ces which reasonably tends to
prove guilt.” 1d. | “Unless there is a total failure of competent evidence as to the charges alleged,
refusal by the trial ju&ge to direct a verdict of ééqﬁittal .is not 'error.” Id. at 139, 708 S.E.2d at
776-777. “On appeal of the denial of a directed Verdiét of acquittal, this Court must look at the |
evidence in the light most favorable t.o the state.” Ld..ﬂat 139,708 S.E.2d at 777; see @ State v.
Hepburn, 406 S.C. 416, 429 753 S.E.2d 402, 409 (201.3)... If the state failed to present any direct
evidence or any substantial circumstantial evidence reésonably tending to prove guilt of the
accused, the appellate court must reverse the lower court’5 denial of the directed verdict motion.
Hepburn, 406 S.C. at 416, 429 S.E.2d at 409.

In criminal cases, the appellate coﬁrt sits tc; ‘vreview errors of law only. State v.

B

accus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006); State v. Wilson, 345 S.C. 1, 6, 545 S.E.2d

827, 829 (2001); State v. Wood, 362 S.C. 520, 525, 608 S.E.2d 435, 438 (Ct. App. 2004).
Appellate courts are bound 'by the trial court's factual findings unless vthey are clearly

erroneous. State v. Quattlebaum, 338 S.C. 441, 454, 527 S.E.2d 105, 111 (2000); State v.

Williams, 326 S.C. 130, 135,.485 S.E.2d 99, 102 (1997); State v. Patterson, 367 S.C. 219, 224,

625 S.E.2d 239, 241 (Ct. App. 2006); State v. Landis, 362 S.C. 97, 101, 606 S.E.2d 503, 505 (Ct.

App. 2004).



Evidence Admissibility
The admissibility of evidence is within the sound discretion of the trial judge. State v.

Mansfield, 343 S.C. 66, 77, 538 S.E.2d 257, 263 (Ct. App. 2000); State v. Patterson; 337 S.C.

215,228, 522 S.E.2d 845, 851 (Ct. App. 1999). Evidentiary rulings of the trial court will not be

reversed on appeal absent an abuse of discretion or the commission of legal error which results in

prejudice to the defendant. Mansfield, 343 S.C. at 77‘, 538 S.E.2d at 263. . .

Jury Charges-

“It is well-settled the law to be charged is determined from the evidence presented at trial,

and if any evidence exists to support a charge, it should be given.” State v Burriss, 334 S.C. 256,

262, 513 S.E.2d 104, 108 (1999). “The trial court commits reversible error if it fails' to give a
requested charge on an issue raised by the evidence.” Q |

“In criminal cases an appel'late‘coﬁrt' sits to review errors of law only.” State v.

B

accus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006); “An appellate court will not reverse the
trial court's decisioﬁ-régardihg jury instructions unless the trial court abused its discretion.” Clark

v. Cantrell, 339 S.C. 369, 389, 529 S.E.2d 528, 539 (2000).‘ “An abuse of discretion occurs when

the trial court's ruling is based on an error of law or, when grounded in factual conclusions, is

without evidentiary support.” Id.



ARGUMENT

On October 7, 2015,' Keith Williémson, an officer with the City of Columbia Police
~ Department, pulled over a dark blue van on Farrow Road for allegedly exceeding ‘the speed limit.
Tr. 139, 1. 6 — 24. After being advised that tﬁeré was an injured child in tﬁe van, Williamson
provided an éscort to the hospital‘.l Tr. 140 1. 3 - 22. | At the hospital, Williamson observed a -
male passenger get out of the van and c,;arry a child in a blanket into the emergency >r00m. Tr.
1401. 25 - Tr. 141 1. 10. The driver of the van was Appellan“t’s' brother, Bruce Gibbs. Tr. '445, L.
5-Tr. '447 L. 3. |

After arriving at the hospital, Mary Smith, a registered nurse, assessed the extent of the
child’s injuries and recommended that the child.be transferred to the burn éenter in Augusta. Tr.
131 1I. 18 — 23. Prior to that transfer, howéver, the child _allegediy pointed ét VAppellant, the man
who had carried the child info the hospital, and said “[h]e did this to me.” Tr. 135 11. 20 — 23.

* Don Timmons, an officer with fhe City of Columbia Police Department, arrived at the
hospital following the arrival of the burned child. vTr. 124,‘ 1. 3 — 12. Timmons observed
Appellant and the cflild’s fnother, Kristin Campbell. Tr. 12511. 5 —21. His involvement in this
matter was limited to the hospital visit; the case was turned ovner to the ihvéstigative department
soon thereafter. Id. | |

Colin Bailey, an inyestigator with the City of Columbia Police Department, participated
in an interview of Appellant with James Charley on October 12, 2015. Tr. 177 1. 11 ~Tr. 179 1.
~7. Two days later, Charley and Bailey .o'btained and eXecuted a search warrant at the home
" where Appellant and the child had been living. . Tr. 184 11 6 —18. As part of the search warrént,

law enforcement “was seeking to, amongst other things, to measure the temperature of the water



in the, in the shower.” Id. Charley directed Bailey to “d;) what the] could to measure the
temperature of the water in [the] shower.” Tr. 1-97 1. 13 —‘19.' |

Bailey admitted that neither he nor; Charley had ever done a water temperature
measurement or “worked '2-1 case quite like fhis invblving temperaturés of water.” Tr. 200 11. 3 —
11. - Using pérsonél thermometers from his home, Bailéy measures the temperatures that the.
water heater was “capable of producing.” Tr. 20011 3 -9; Tr. 1. 10 - 25 B'ailey admitted that
the temperature fluctuated, and he was unax_r;}are of anyoﬁé calling the manufacturer or dealer for .
the hot water heater to obtain speciﬁc_detailé. Tr. 203, 1. 21 - 25; Tr. 212, 1. 1v7‘— Tr. 213 1. 6.
‘He did not consult With a;l ekpert, and hé aékndwledgegl that this “[was not] the most .s-cientiﬁc'
Aappro‘ach [he] could have taken to, to measure the ‘:tempelrature of the v;/atgr.” Tr 214 .25 -Tr.
2151. 7. | | |

While testing £he water temperatures, Bailey wore gloves. Tr 214 1L 5’—. 8. ‘He did not
observe any burns on-any of the adults’ hands during his’ investigati‘onsv. Tr. 2‘.1_6 11 8 - 10.

Appelfant was interviewed a second'time on or-about October 19; 2015. Tr. 54.4, L 44~
21. Fovrllyowing the inte&iew of Appellz;mt, h¢ was arrested. Tr. 549, 11 10 — 26.

A ,three-da}; pre-trial hearing was held in' March 2017 before J udée McMahc;n regafd,inAg a
potential eyaluation of the minor child. Hearifig Transcr‘ipt 1. Luck Carnﬁb’_ell servéd as the )
Assistant Solicitor, and R&bert Bank represeﬁted Appéllant. & The trial court heard tes’ti‘mo‘ny:_
: ,from Dr. Jessie Rav‘eﬁ and He’ather 'Smith,' two éxpert witnesses. At thé conclusion of thé
hearing, the trial court fuléd .'th'at an-- e\(aluqtibn -éf the’, minbr woﬁld,not'assist the 'COuft-' ih'the o

determination of competency of the witness. Hr’g Tr. 68,11. 4 — 14.



Discussion

I The trial court erred in denying the motion for an ‘independent evhluation of
a minor child with ahtism, where the child had difficulty recalling certain
eyentS and was unable to com.mit to ‘te‘llin‘g theitruth‘.

At the pre-trial hearirrg, Dr. Jessie Raven, who had 'previously been retained by the
Solicitor’s Office in Beaufort County, was qualit'red as an eXpertin forensic and child psychiatry.
Hr'g Tr. 6, 1. 20 - 7,1. 3. hrevtous_ly, he had beeh ashed by defense counsel to reyiew records in
this matter, including records of the miner child who “has a history of autism spectrum

3

disorder.” Hr’ g Tr.7, 1. 5 - 9 Dr Raven reviewed the child’s pedratrrc records, records from
independent resources, and dlscovery records provided by defense counsel. Hr’g Tr.7, 1. 12 — |
19.
Dr. _Raver_l discussed eo'ncerns regarding the competency of the minor child. Hrg Tr.8, 1L
14 — 18. However, Dr. Raven did not outright opine whether the child was competent; he simply
‘suggested, to a reasonable degree of ‘medical certainty, that it would be ‘beneficial to have the
child evaluated “by someone specifically trained in autism” to ensure that the child is competent. |
Hr’'g Tr.8,1. 19 — 9; 1. 23. Specifically, he offered some background in autism:
My concern is that individuale with autism spectrum disorder sometimes appear
to be more competent than they actually are. Oftentimes if someone is at a higher
end of functioning they can articulate their words very well and communicate
what their thoughts are pretty well but because of the autism spectrum disorder
they may be interpreting facts - - they may have dlfﬁculty mterpretmg facts.
They may have difficulty putting facts together in a way that is meamngful They
may appear to be answering yes to a question or even telling what a lie is or the

truth is but not be able to have more meaningful communication about it.

Hr’g Tr.9,1. 1710, 1. 3.



Dr. Raven repeatedly opined that it was important to have the minor child evaluated.:
Hr’g Tr.12,1. 9 — 14, 1. 13. He suggested an interview evaluation, which would be non-in{/asive.
| Hr’g Tr. 14, .11 3-13. He reiterated his opinion, narnelyn ;‘that there is not enough information”
to indicate competence one way or the other Hr’g Tr. 17 1I. 19 - 25; Hr g Tr.20, 1. 18 - 21 1. 4
Hr'g Tr. 32,1 13 - 33, L. 8.

Heather Smith, a f_orensic ei/aluator and human services worker, admitted that the rninor
child did not initially promise to tell the truth. Hr’ g Tr. 45,11 1 — 9. She justified the response
by‘suggesting that the child did not want to talk in the first piace. Id. |

Defense counsel pvrovided the trial court a memorandum 1n support of its 'motion. Hr’ g
Tr. 47; 11. 3 -9. R.__ (Court’s E)ihibit 6 from Hearing). Further discussion included detailed
argument -frorn defense counsel. Hr’g Tr. 51, 1. 4 — 55, 1.‘323. Counsel pointed out the minor
child’s Individualized Education Program- (“IEP”) which indicated that the child had “difﬁculty -
with retelling stories.” Hr’g Tr. 59,1.8 _ 61, 1. 6; R L (C_oiirt’s Exhibit 7 from Hearing). |

At the conclusion of the hearing, thetrial court rnled:

I think in this case it would be more inherently intrusive, the examination of a

young person who is also an alleged victim of such an event in ... life. More

intrusive rather than less intrusive, and I beheve it would have some emotlonal
effect on the victim, such an examination. =

The probative value of .the examination is not an issue before the Court as to

whether or not there should be a psychological evaluation. Right now the only

issue before the Court is whether there should be a psychological evaluation of
the child to assist the Court in the determination of competency of the witness.

So at this point, not having heard nor seen the victim, I would find that there is-
sufficient power in cross-examination if the victim were found competent. Thisis -
a pre-trial ruhng that there be no psychiatrlc -examination of the VlCtlm at this
time. -

Hr'g Tr.62,1. 7 - 69, 1. 23.

10



Defense counsel renewed the mot1on after the jury uvas selected in Appellant ] tr1al Tr
88, 11. 5 —16. The trial court heard proffered testlmony from the m1nor ch1ld Tr 256 267
The child »answered in the afﬁrrnatwe when asked about the ablllty to say “I don’ t know” when-
he did not know the answer to a'queotion but ux}as unable to put that theoryhr into practi‘ceini‘tially i
vtfhen asked ages of cOunsel and a gentleman in the courtroom. Tr.265,1.3 - Tr;‘l2l67, L. '19. |
| :Following the proftered testimony, defense counsel renewed the motion for a private
eValuation. Tr. 268,1-23 - Tr. 271, 1. 11. The trial court denied the motion 'and pointed out that‘ .
. the child was able to appr_eciate the difference hetwee_n the truth and"»a lie. Tr. 271, L. 17‘—.T~r.
276, 1. 25. - | E

- The minor bchild initially struggled_ to recall the underlying lncident hefore‘the jury.. Tr.
>279 11. l9 —21. He also had a difficult tirne remernbering the prior'intervlew with Heather '
Smith and the events allegedly g1v1ng rise to hlS burns Tr. 283 .21 - Tr. 284 1. 25.

“Every person is competent to be a Wrtness except as otherwrse prov1ded by statute
the Rules of Evidence. SCRE 601(a). ‘fA person is- dlsduahﬁed to be a w1tness if the court
deterrnlnes that (1) the proposed w1tness is 1ncapable of expressrng h1mself concerning the
matter as to be understood by the Judge and Jury either directly or through 1nterpretat1on by one

~ who ¢an understand him, or (2) the proposed:witness is incapable of unde’rstanding the duty of a

©. witness to tell the truth.” SCRE 601(b).

- The South Carolina Supreme Court has outlined releyant factors for ‘determining a
witness’s competency, to include the requirernents that “a witness must have the ability (1) to

~ perceive the event with a substantial degree of accuracy, (2) remember it, (3) communicate about

it intelligibly, and (4) be mindful of the duty fo tell the truth under oath.” State v. Needs, 333

S.C. 134, 143 (1998) (citing Commonwealth v. Goldblum, 498 Pa. 45;5,_ 465 (Pa. 1982)).

1



As correctly articulated in the memorandum submitted by defense counsel, the trial court -

“has authority through In re Michael H. to order an.“independent psyehological evaluation in order

to protect a defendant S rlght to a fa1r trial, the rlght to confront his accuser, and to ensure the

truth of a matter is brought to hght and Justrce to all part1es before the court is served » 360 S C

540, 602, S.E.2d 729, 733 (2004). The C'ourt adopted the ’elaneyz factors: .

(1) the nature of the examination requested and the intrusiveness inherent in that
examination; (2) the victim's age; (3) the resulting - physical and/or emotional
effects of the examination on the” victim; (4) the probative value of the
examination to the issue before the court; (5) the remoteness in time of - the
examination to the alleged cr1m1nal act; and (6) the evidence already available for
the defendant's use..

In re Michael H., 360 S C. 540, 547, 602 S E. 2d 729 732 3 (2004) (crtlng State v. Delanev, 417‘

S.E.2d 903, 907 (W Va. l992))
All six factors are satlsﬁed in Appellant s-case, and the tr1al court therefore should have

ordered an independent evaluatlon for competeney. | |

| Dr. Raven testified that an evaluation would be 'non-intrusive The n1inor child in
Appellant s casé did not dlffer 51gn1ﬁcantly from the chrld in Michael H. Once more, the expert
offered by defense counsel op1ned that an. evaluat1on would not be phys1cal The probatlve Value
'of the examination was exceedmgly hlgh; the eYalua_tlon vuas absolutely necessary to protect the
due 'processl and fairness.rlghts of Appellant. , The timeline forthe"e\'/aluation would have been
shorter than in.Michael H., thereby.satisfying the fifth factor as":well. Las,tly,'there were not -

sufficient resources otherwise available for the use by Appellant and his counsel.

2 State v. Delanev, 417 S.E.2d 903 (W. Va. 1992).
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. The trial court erred in allowmg the State to call an expert w1tness, where the .

State w1thheld the expert’s CV and thereby commltted v1olat10n under Rule

5, SCRCrimP and Bradv V. Marvland3 where Appellant had no notice of the

purpose for whlch the expert was gomg to be called

Following the test1mony of a cr1rne _scene 1nvest1gator, Brian Sutton, deferlse counsel
objected to the State éalllrig an expert witness, Dr. Susan Lamb. Tr. 293." At this stage of trial, 'l
defense counsel had not yet even been provided Dr. Lamb’s curriculum vitae. Counsel for
Appellant recei\/e,d a medlcal report app'rékim:ately ﬁfteen' minutes pfribr to voicing an obj ection. .
Notably, however,', the ‘State ‘withheld the CV for Dr. Lamb. Defense counsel advised the trial
court that there was a complete lack of hotice:

. Weé asked for the CV’s.of all the state’s potential 'e"iperts before the trial started.

We’ve been provided nothing, which is why we have no notice as to what would

be testified. " Your Honor, we would object to her testifying for, for any purpose

_for this trial. We believe it would --itisaRule 5 rady violation..
- Tr.293,1 11 -Tr. 294, 1. 2.
‘The State argued that at a prior discovery meeting, defense colmsel “indicated they had”
' reeeived the medical report and a medical eXam. Tr. 294 1. 10 — Tr. 295, 1. 25. There was »no
“mention of Dr. Lamb;s CV during the State’s response to the objection. De‘fenselcounsel O
differentiated between the State’s contention that it had complied with the rules and the standard:

I’m unaware of where in the rule it says tllat we are responsible for asking for

every single piece of information that could exist in their file. We did sit down

with [the Assistant Solicitor] and go through their file. I made a handwritten list

at that point of all the items that we were missing, and [the] medical exam was

never brought up. We told her that we had the ARC report, which we did get the

ARC report. It’s a three-page report, Your Honor. That was provided to [defense

counsel] on February 12, 2016. We have the receipt I can make a part of the court
record that is the date that that information was turned over to us, but there was no

¥Brady v. Maryland, 373 U.S, 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963)
. . " \ . 13 . R .



mention of any medical report ‘when we met. If it had been a copy would have
‘been made at that point.

‘We were just handed this information. Their own witness’s testimony about the
-exam being done does not then absolve them of their responsrblhty to make sure
we have that 1nformat1on :

So, Your Honor, the meeting happened. The medical report was not brought up.
. Now like I said, we’re in a position where they’re about to put a medical doctor
" on.the stand, and I’m assuming again that they’re going to attempt to qualify her
as something, and we have no information, ybu know, until a few minutes ago
about what this person would potentially testify about because - - based on the
report we were, we were provided in court So Your Honor, we would Ob_]CCt to
the entirety of the testlmony -

Tr29614 Tr29714
Additional 'argument ensued w}ierein défense counsel made the discdvery reeeipt a
court’s exhibit, Tr. 297, 1. 12 —Tr. 299, 1. 20. The trial court granted a continuance:
" T’ve read the rules once. Under_Rule S(b)(e), I understand the continuing duty to
disclose. Also under (b)(d)(2) if this were a failure to comply, and I’'m not
finding that specifically: The court may order such party to permlt drscovery or
- Inspection. . O 5
Discovery has now been perrnitted. All has been turned overthat were not turned
- over previously to the defense. I'm granting a continuance-as to Dr. Lamb’s
testimony. You may call Dr. Lamb either in the rnorning or late this afternoon,
‘not now. - That will give them the opportumty to review both her CV.and the
report.
Tr.2991.21 - Tr.3001. 7.

Counsel for Appellant later renewed the motion. Tr. 380, 1. 4. — Tr. 381, 1. 16.

Under Rule 5 of the South Carolina Rules of Criminal Procedure, failure to eomply with
a request pr0v1des the tr1a1 court w1th the author1ty to prohlblt a party from 1ntr0ducmg ev1dence
not disclosed. SCRCrimP 5(d)(2)

The Brady disclosure rule is grounded 1n the defendant's fundamental right to a fair trial

mandated by the Due Process Clause of the Fifth and Fourteenth Amendments. It requires the
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prosecution to disclose evidence that is: 1.) in its possession; 2.) favorable to the accused; and 3) -

material to guilt or punishment. United States v. Bagley, ,473.' US -667, ‘105 S-.Ct.‘ 3375;1 87

L.Ed.2d 481 (1985); United States_v. Agurs 427-US. 97, 96 SCt :239.‘2 49A'L‘Ed 2d 342 -

(1976) Brady v. Marvland 373 U.S. 83, 83 S Ct. 1194 10 L.Ed.2d 215 (1963) The prosecutron’

has the duty to disclose regardless of whether the defendant makes a specrﬁc request Bagley,
supra. This rule extends to evidence that is not in the actual_possessron of the prosecutlon but

- known by others acting on the government's behalf in the part_icular case, including thepolice.

- Kyles v. Whitley, 514 U.S. 419, 115 S'.Ct. 1555,‘ 131 h.Ed.2d 490 (1995): "‘F_ayorable” evr'dence
includes both exculpator}r and impeachment evidence. Bagley, supra. “[E]vidence ‘i's-rnateria'l :
only if there is a reasonable probahil_ity that, had the evidenc‘e been discrosed to the defense‘, the»
_ result of the procee‘ding‘would have been different. A ‘reasonahle probability’ 1s a prob'ability'
sufficient to undermme conﬁdence in the outcome ? &glgg 473-U.S. at 682 105 S Ct 3375 : ‘
Once a J&y v1olat10n is estabhshed reversal is required. J’li, _m
The _requrrements of Rule 5, as opposed to the constltutlonal dictates ‘of Brady, are
j.udicially created «discoyery\ mecha'nisms for‘;'.use in crirnina1- -proceedrngs. Rule?‘S(a)(l)(C)’ :
requlres B
" Upon. request of the defendant the prosecution shall permrt the defendant’ to‘
inspect and copy: books, papers, ‘documents, photographs, . tang1b1e obJects -
buildings or places; or copies or portions thereof, which are -within the possession, =
custody or control of the prosecution, and which are material to the preparation of °

his defense or are intended for use by the prosecution as evidence in ch1ef at the
trial, or were obtained from or belong to the defendant. : :

Th1s rule clearly apphes to evrdence within the actual possession of the prosecution-and

seems to also apply to. evrdence within the posses51on of other government agencres See State V.

Gulledge, 326 S.C. 220 487 S. E 2d 590 (1997) The definition of “materral” for purposes

of Rule 5 is the same as the deﬁnltlon used in the Brady context. See Fradella v. Town of Mount ,

- 15



Pleasant, 325 S.C. 469, 482 S.E.2d 53 (Ct. Appf.' 1997) (per curiam). O'nce a'Rule 5:violation is

, shown reversal is requlred only where the defendant suffered preJ ud1ce from the V1olat10n State

V. Trotter 322 S.C. 537 473 S.E. 2d 452 (1996) State V. erkms 310 S C. 81 425 S.E. 2d 68
(Ct. App. 1992). - ‘ |

Defense ~counsel ,had*'pre\/‘iously- requested the-"CV materlals Tr 87 L 8 - 19 For -
reasons unknown a CV for Dr Lamb was not prov1ded The tr1al court erred in both ﬁndmg that -
this’ was not a Brady Vrolatlon and by allowrng the St‘atet to call Dr. Lamb as a w1tness at trial.
Had the cV been prov1ded earher counsel for Appellant could have scrutinized it 1n greater
| detail. However; followmg a pre-tr1a1 request,A and i in contrayentron of anb order from the trial
court, it was not provided.to defense counsel; - o |

IIL. ‘ The trial court erred in denymg Appellant’s motlons for a mlstrlal where the

State S. expert w1tness testlﬁed w1th0ut proof that Appellant burned a minor
child as a form of dlsclplme, where a curatlve 1nstruct10n was provnded and
K where the Statelagaln mentloned the‘w:ord dlsclplme.

'De'pfense counsel moyed for amistr‘ial following the testimony of Dr_. Rlchard Cart1e As .
counsel put it: “He testiﬁed durfng direet er(vamir;latlon'that‘ the event that happened to [the child] b_
happened as a form of disciﬁline ‘That was an lnadmissible 'statement . That. wasnot--inc"luded 1n |
his proffer I'don’t believe there s any drsagreement that was 1nadmlssrble ” Tr 413, ll l =17.

Counsel elaborated | | |

At this point the jury has now heard that word discipline' which'is why it needs to

be struck, but we’re movmg for a mlstrral at this po1nt because [ don’ t think that

“bell can be: unrung e S

Tour Honor the word d1501phne creates the ﬁrst plece of evidence in this case

that goes to a type of intent.. [The child’s] testified... on the stand and did not
-glve any time of motlve intent, or. anythmg along those lines. All the other
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witnesses’” testimony has been 11m1ted to not 1nclude any of that because it is
A 1mpermrssrb1e hearsay. ' : .

Dr. Cartie, despite gomg through testimony through a proffer in front of Your
Honor, let out the word discipline anyway. It’s inadmissible. - The jury now
thinks that there is some type of motive or intent for Shane to have done this to
him, and T don’t think there’s any . Way to fix that. So, we are movrng for a .
mistrial. I don’t believe that the j jury: can now"look at this fairly, having heard " . .
that. | do ask for it to be struck I Just don t know that that will ﬁx 1t :

Tr. 413,17~ Tr. 414,1. 1.

The tr1a1 court c1t1ng to- State \A Bantan 387 S.C. 412 692 S E 2d 201 (Ct App 2010)

articulated the standard and denied the mot1on Tr 414 L. 20 Tr 416 L 12 Defense counsel
renewed the motion for a mlstrlal based upon‘the -reasonable deductlon that a curatlve 1nstruct10n
would be insufficient. Tr. 41411 13-15.

- The curative instruction was given following the testirnony of Kristin Campbell:. Tr. 485 -
1. 15 —Tr. 486, 1. 13. Defense counsel once more renewed the motion for mistrial and objected
to the curative instruction. Tr. 488 ll.‘ 3- 6.-‘

Followmg a second use of the word d1$01p11ne thls time by the State, Defense counsel
later renewed the motion for mrstrral after the State rested. Tr. 574 11. 4 -8; Tr. 576 1. 11 - Tr
577, 1. 10. In partlcular, counsel argued:

Discipline is not a part of this trial. ‘:It',was a problem when Dr. Cartie brought it

‘up. We’ve had to strike it from the record. We’ve had ... to give a curative

instruction. . I’ve had to move for a mistrial and then [the Ass1stant Sohcltor]

knowing all that, brought it up again, the inference being that he in some way is -
_ hiding that he was trying to dlscrphne the child.

They can’t keep dorng this, and so Pm renewing the motion for a mistrial o

They’ve not heard the word discipline twice, this second time after they’ve

already heard it the first time. They’re not supposed to hear that. They - - I, I

can’t stop them from th1nk1ng that now There s nothing I can do to fix that, Your' ‘
Honor L -
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So, along with our other motions', that.1 can go into in more detail to-reneW; that

specifically we’re asking to renew based on our previous arguments and then this

new question,' line of questioning from [the ‘_Assistant Sohcitor]. |
Tr. 576,1. 11 —Tr. 577, 1. 10. (emphasis added).

. Add1t10na1 dlscussron took place between the trial court and the partles Tr. 577 112 -

Tr. 580, 1. 4. The tr1a1 court afﬁrmed its ruhng asto the ﬁrst use of the word discipline and took
the second_under advrsernent. Id. .Addltlonal motions and obJectlons were renewed and brought,
including the reqde.st for an evaluation of cornpetency. Tr. 580, 1. 5.~ 12. The trial court. later
denied the motron for mistrial. Tr. 588 1.8 —Tr. 590 L6

The decision to grant or deny a mrstrlal is within the sound drscretlon of the trral conrt

and will not be overturned on appeal absent an abuse of discretion amounting to an error of

law. State v. Cooper, 334 S.C. 540, 551, 5‘14 S.E.2d'5784' 590 (1999). The granting of a motion

for mistrial is an extreme measure that should be taken only when the 1n01dent 15 s0 grrevous the

prejudicial effect can be removed in no other way. State v. Beckham 334 S.C. 302, 310, 513

' S.E.2d 606, 610 (1999). A m1str1a1 .should.be granted onlyHWhen'absolutely necessary and a
defendant must show both error and resulting' prejndice to be .entitled to a miotrial. State .v.
ﬂgr_is, 340 S.C. 59, 63, 530 S.E.2d 626, 62.8 (2000); “A miStrial sho_dld only be granted in cases
‘v of rnanrfest nece551ty and w1th the greatest cautlon for very plain and obV1ous reasons.” State v.

Patterson 337 S.C. 215 227 522 S.E.2d" 845, 851 (Ct App 1999).. “Whether a mistrial is

Vmanifestly necessary is a fact specific inquiry. ‘It is not a mechanieally applied standard; but
rather is a determination that must be made in the context of the specific difficulty facing the trial

judge.’ ” State v. Rowlands, 343 S.C. 454, 457-58, 539 S.E.2d 717, 719 (Ct. App. 2000)

" (quoting Gilliam v. Foster, 75 F.3d 881, 895-(4th Cir. 1996)). The trial court should exhaust
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other ‘methods to cure poss_ible prejudice before aborting a trial. State v. Council, 335 SC 1, 13,
5158E2d508 514 (1999) L | |

| The tr1a1 court attempted to exhaust its remedles It offered a curative-instruction:
However, the curativ‘e _instruction was me’aningles~s=:,when disc’ioline Was br'ou.'gh't‘ up agairt_, this
time‘ by the Aésistant So'licitor; TherefOre, it was of _maﬁifest necessity that the trialfcourtl graht':a .
mistrial, where the ju-rynwas unable to e‘scape the 'noti’on:that Appellant burned the child ae a 'form
of discipltne. ;Xfter hearing it from the State and_ from the State’s ekpe.rt'uvrtness, the trial was

tainted such that a mistrial was necessary.

Iv. The trial court erred in denymg Appellant’s motlon fora dlrected verdlct
where the State failed to prove that Appellant had the appllcable state of
mmd, and where no evidence was offered provmg that Appellant intended to

burn the minor child.

Followmg the close of the State’s case- in-chief, counsel for Apoellant moved for a
directed Verdlct. Tr 580 1. 22 -~ Tr. 582 L. 19 In partlcular counsel noted the mens rea'
requlrement and p031ted that’ the State failed to offer any ev1dence as to Appellant s‘state of mind -
o or intent. Courrsel contended, that the specific mena rea 'requlrement would be that Appellant
acted intentionalty.. ﬁ Counsel argued that as .a yyhole',' the statute reciuires intent. Tr. 584,1. 16
—Tr. 585, 1. 14. |

The trial court 01t1ng State v. Walker 3498.C. 49, 562 S.E.2d 313 (2002) denied the

Vmot1on foradlrected Verdlct Tr. 586, l 7 Tr. 588 1. 3.

“The accused s enti_tled toa directedrverdict when the evidence merely raises a suspicion

of guilt.” State v. Brown, 360 S.C. 581, 586, 602 S.E.2d 392; 395 (20'04),7(cit'ing»State V.
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Schrock, 283 S.C. 129, 322°S.E2d 450 (1984) and State v. Brownlee, 318 S.C. 34, 455 S.E.2d
704 (Ct. App. 1995)). “The accused also is entitled to'a directed verdict when the State fails to .
present evidence on a material element of the offense charged.” Id. (Citing State v. .

McHoney, 344 S.C. 85, 544 'S.E.‘2d,30 (2001); State v. Brown, 103 S.C. 437, 88 S.E. 21

(1916) State v. Gore 318 S.C.-157, 456 S E.2d 419 (Ct App 1995)) “However, if there is any

direct or substantial c1rcumstant1al ev1dence reasonably tendmg to prove-the guilt of the accused

. an,appellate court must find the-case was properly'» submitted to the Jury.” Staté v. Odems, 395

S.C. 582, 586, 720 S.E‘.2d 48, 50 (2011) (citing State v. Pinckney, 339 SC 346, 349, 529 S.E.2d
526, 527 (2000)). . J | | B |
Appellant was charged under S.C. Code Ann. § 16.-3-'95:."‘It is unlawful to inflict great
bodily injury upon a child. A'person who \riolates this subsection is guilty of a felony and, npon
' conviction, must be imprisoned not more than tWenty years.” |
The trial judge erred by failing to»direc_ta verdict, becaiise the State failed to present' any
evidence Appie_llant' intended to inflict great bodily injury upon,the' child. , ,The only eVidence
offered by the minor child was thiat “[Appeliant] did it.” " As pointed ont by counsel during the
dlrected verdict motion, there s no further explanation Tr 583, 1. 11 - Tr. 584, 1. 14. Therefore, -
as artlculated by counsel, the ev1dence does not get ¢ ‘past the level of a mere suspicion that

‘ .[Appellant] mlght have done something.” Ld. ‘

V. 'Tlie trial court erred in admitting cumulative photographs depicting a minor
‘ chlld’s burns, where the photographs were dupllcatlve of other photographs

and only showed the i mjuries from a dlfferent angle.
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Defense counsel objected to the adrnrssron of plctures from Palmetto Health chhland
Tr. 217 l. 7 - Tr 220, 1. 4. ‘These p1ctures depicted the burns on the child, and the specrﬁcl
, obJectron was that three of the photographs were cumulatrve Id. In part1cular counsel objected '
to State s Exhibits 4, 6, and 7 as cumulatlve Id.

" In response to the objectlon the State advrsed that it. rnust prove great bodily injury' to the-
’ 'child. Id The State reasoned that the photographs showed different angles of the chlld’ A
injuries Id. Defense counsel noted that the i images from the objectronable photographs also‘
appear on State S Exh1b1ts 3Jand 5. Id. The trial court agreed Wrth the State and overruled the
 objection. Tr. 219, 1. 12— Tr. 22,1. 4,

Followrng the obJectron the State called Dr William Ferrara Tr 221 Dr. Ferrara
pointed out the cumulatlve nature of the photographsz in partrcular with respect to State’s ,
Exhibits 5 and 6: “again this is showing ex.t'enslive ‘burns to the posterlor thorax with again the
skln sloughrng ? Tr 236 l 14 -Tr. 237,1. 4. (empha51s added)

Cumulatrve evidence has repeatedly been defined to be addrtlonal evidence of the same:

kind to. the same point. McCabe V. Sloan 184.S.C. 158, 191 S-E. 905 909 (1937) Johnston vl"

Belk- McKnlght Co. of Newberry, 188 S.C. 149, 1'98 S.E. 395, 399 (1938).
",“Ph;otographs pose a danger of unfair prejudice when they hatie' ‘an undue tendency to, }

suggest a decision on an: 1mproper basis, commonly, though not’ necessarlly, an ernot1onal one.’

7 1d. (quotlng State V. Holder 382 S. C 278 290, 676'S.E.2d 690, 697 (2009)) “lee probatrve

Value, unfair prejudlce should be evaluated in the practrcal context of the i 1ssues at stake in the

.triial of the case.” Id see - State v. Wllson 345 S C. l 7,.545 S. E2d 827 830 (2001) (“The
determrnatron of preJudlce must be based on the entlre record and the result w1ll generally turn

on the facts of each case.”). -
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The admission of these additional photographs in ,Appellant’s case was both unnecessary
and prejudicial. As eotrectly_ set forth by counsel, anci as noted by the State’s ex_pert, these
giaphic photographs were cumulative.- They shoWed injuries that were already before the jury in
the form of other. exhibits; their inclusion in the record of this oase and:. subsequent presentation
to the jury was cumulative.- |

VL. The trial court erred in char"gin‘g the jury, Qhere the coui‘t.neithei' ch.arged‘

accident nor the correct niéns rea requirement under the great bodily injury‘
statute. |

.Appella'unt was charged under S.C. 'Code Ann §-16-3-95: “It 1s unlavi/ful to inflict great
bodily injury upon a child. A person who violates this subsection is guilty of a felony and, upon
eont/iction, must be.imprisoned not more than twenty years.” ‘ o

| As articulateci by eounsel, Black’s Law Dictionary defines unlawful as “[n]ot authorized
by law; illegal or [c]rirninally punishable .” (10th ed.. 2014). .Def.ense eounsel, in turn, argued
that this definition “creates a strict liability situation for [Appellant] in this charge.” Tr. 615,1.
23 -Tr. 617, 1. 13. C,ounsel demonstrated thoioughness in hai(ingrresearc‘hed this issue:

The problem is we don’t haue thelegislative-history of this. There is no history.

We have looked, which is why we have resorted to reading the statute as a whole

the statute on its face, all three sections, A B, and C. :

B requires somebody to stand by, allowing somebody to ihjure their child. It’s

allowing somebody to do something intentionally to their child, which is what

- makes them criminally responsible under Subsection B.  Subsection C is an
exclusion. If somebody intentionally inflicts corporal punishment on their child,

they are excluded from criminal responsibility if it’s just corporal punishment.

- So, the statute as a whole has an intent element 1ncluded in it. Just because it’s
left out'of Section A does not make it a strict liability offense

Tr. 618,1.618,1. 22 —Tr. 619, 1. 10. The trial court indicated that it would not advise the-jury

that this was a strict liability offense, with the Assistant Solicitor agreeing: “No, sir, we aren’t.”
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Tr. 619, 1L 11 — 13. "The trial court- then"declined to charge the jury.on st‘ediﬁc intent. Tr.'620 l.'- -
7-Tr. 622,1.7. Defense counsel renewed the objectlons Tr 624 1.3 - 9 After the j Jury was
' charged defense counsel renewed the obJections Tr. 695 1. 18 — Tr. 696, 1. 5.

Notably, the Jury returned during deliberations w1th a question What is criminal

negligence under the cr1m1nal 1ntent statute‘7 Same question for recklessness ” Tr. 696, 11. l8 -

20. The trial court and parties wrestléd w1th how to respond to these quest1ons Tr. 696,1.22 —
Tr. 705 l 8 Defense counsel reasoned that the jury was l1kely 1nterpret1ng examples from the
: charges to be the standard and therefore suggested that the trial court recharge w1thout the
examples “Tr. 700 ll 2-7. The trial court pomted out that none of the examples were specrfic
to the charge facmg Appellant Tr. 701, l 23 - Tr. 7()2 1. 12. Defense counsel suggested that
the jury charges were unclear, because “if it was clear, they wouldn’t have asked the question.”
Tr. 702, 1l 14~ 23, |

After the.trial court indicated that it was not going to advise the jurythat‘_the exarnples
provided in the-charges as given did not apply 0 the .matter sub Judice, defense counselreiterated
the request_that “criminal negligence ‘was not vcharged in the speciﬁc crirne to [Appellant], and -
then reread the intent charge.” .Tr. 704,1. 16 — Tr. 705‘,"l'. 4, -

Following the trial court’s response;to the jury', the jury requested written jury charges or
the opportunity to take notes. Tr. 705, ll. 13 —i’-l-5‘.4 ~The trial court responded 1n the negative to
both inquiries.. Tr. 707, 1. 16 - Tr708, .13, | | |

Generally, the trial judge is required to charge only the current andéorrect law of South

Carolina. Sheppard V. State 357 SC 646 665, 594 S.E.2d 462, 472 73 (2004) State \A
Brow wn, 362 S C. 258 261 -62, 607 S. E 2d 93 95 (Ct App. 2004) AJury charge is correct 1f it

"contains the correct deﬁnition of the law when read.as a whole Shepp_ard, 357 S. C at 665, 594 -~ '
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S.E.2d at 473. Jury instructions should bé ‘considered as a whole, and if as a whole they are free
from error, any 'isolated portions which may be misleading. do not constitute reversible

error. State V. Aieksev, 343 S.C. 20, 27, 538 ‘S.-E.‘2dl 248, 251 (2000). The standard for review of

an ambiguous jury instruction is whether there is a reasonable likelihood that the jury applied the
challenged' instruction in a way that violates the Constitution. Id. When a charge is inadequate as

~ given, a party must request further instructions ‘or object- on. grounds. of incompleteness to

preserve the issue for review. State v. Ford, 334 SC 444; 454,513 S.E.2d 385, 390 (Ct. App.
1999). - o '
“When considering whether an err.o'rlwith respect to 2 jliry; iﬁstruction was harmless, we

must "determine beyond a reasonable doubt that the error complained of did not’contribute to the

‘verdict”  State v. Middleton, 407 $.C. 312, 755 SE2d 432 2014) (quoting_ State v. Kerr, 330
S.C. 132, 144-45, 498 S.E.2d 212, 218 (Ct. App. 1998)). “In making ailharfnless 'érrof analysis,
our inquiry ris not what the verdict would ﬂave ,been’had'the jury b;-:en given the correct charge,
but whéf;her the errdr;eous char_ge contributed to the vgﬂiict reﬁdeﬁr!ed.”ALd.L (citation omitted).
“Thus, whether or not the error Was harmlelss‘ is-a féct-intensi‘\:/e:inqui_ry._” _I_CL : . |

: vAs this Court noted 1n State v. Battle; 408 S.C. 109, 757.S..E.2d'7.37 (Ct. Ap}:;. 2014), the
error cannot be harmless when“the evidence does nét"supp‘or;[v‘one clear-cut conc;,lusion. ‘Asnoted
by counsel throughout Appellant’s trial, t'he.r'efi’was no cvidéﬁcé Appéilant intentionally pléqed ;[he :
minor child in the bathtub for an extgnded.péridd jof 'tinie.arid ;haiicimislyi _céused 'the injuries. .
Therefore, the evidence cannot be cons'tru”ed as only "’shovw_irrlg Appellant tohave caused these

injuries intentionally.
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" The requested jury charge“on accident was intér}wined with the proposed charge on mens
rea. Both représent the idea that Appellaﬁt did not ihtentiOnally injure the minor child and allow
the jury to indicate accordingly with a ve_rdi'ct‘; This option was removed from the jury’s hfarids.

~

N
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~ CONCLUSION

For the forégoing reasons, Appellant would respectfully requeét that this court reverse his
-¢onviction and sentence, or in the alternative, remand his case for a new trial in a manner

consistent with the above-requested relief.

Taylor D Gilliam
- Appellate Defender

ATTORNEY FOR APPELLANT

This 4th day of June, 2018,
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