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While finding it extremely difficult to interpret the specific issues raised by the Appellant, an
interpretation of those matters as described under heading Appellant’s “First” Cause of Action”
section on pages 14 and 15 of Appellant’s Initial Brief yields the following assumed issues:

1. That the Court erred in not ordering a partition of the subject parcels, however,
this is contradicted on page 15 #4 wherein Appellant requests the property be
found incapable of partition in kind.

2. That the Court erred in not ordering the right for each of the Defendants to
~ purchase the interest of the Appellant and other Defendants at a price determined
by the Court. '
3. That the Court erred in not awarding Appellant attorney fees and costs.
4, That the Court erred in not awarding the Appellant an equitable lien in the amount

of property taxes paid on portions of the subject property.

_Conclusion .................. e 8
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STATEMENT OF THE CASE
On April 7, 2014 the Appellaht brought‘this action petitioning the Coﬁrt for a Partition of
certain real propefty and the granting of an equitable lien in retﬁrn for property taxes paid thereon.
On August 20, 2014 an Amended Complaint was filed adding previéusly omitted necessary parties,
one of which was Respondent herein. On September 30, 2014, Respondent herein answered and -
counterclaimed asking that the Court determine the issues at hand and élaiming attorney fees and
costs. |
., On January 22, 2015, an Order of Reference was ﬁied referring the action to Special Referee
John F. Byrd, Jr. and a Hearing was scheduled for April 13, 2015. At the commencement of the
hearing it was discovered that additional necessary parties had been omitted from the Appellant’s
Amended Summons and Complaint and a request for a continuance was granted to the Appellant in
order to properly serve those known »omitted parties as well as service by publication for any
unknown parties.

A hearing on the matter was held on February 5, 2016 at which the Court found in its order
dated June 23, 2016 that the properties could not be partitioned equitably in kind and as such should
be sold at public sale by the Special Referee with certain costs deducted therefrom and the balance‘of
the proceeds being divided among the titleholders in proportion to their ownership interests. The
Appellant’s request for an equitable lien was specifically denied. Attorney fees and costs for the
Appellant were granted in thé amount of $3,500.00 and for Respondent in the amount of $1,500.00.
The Appellant filed a Motion for Reconsideration on July 12,2016 which was denied by the Courtin
its order dated August 4, 2016.

The Appellant filed on September 6, 2016 a Notice of Appeal through her attorney, and
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subsequently a Motion for Extension of Time for Filing of Initial Brief which was granted through
January 3, 2017. Subsequently the Appellant was granted a request to dismiss said appeal by that
Order ﬁléd January 9, 2017, with said Remittitur being dated January 26, 2017.

A Supplemental Meeting as contemplated in the Order of June 23, 2017 was convened by the
Special Referee on February 28, 201.7’ for logistical and clarification purposes to determine which
properties were to be sold at Public Sale and the percentages of ownership possessed by each heir.
An Order dated March 23,2017 Was issued by the Speciial Referee and with the mutual consent of all
attorneys present, specifying the tracts to be included in the sale and the percentage of ownership By
heir.

A Notice of Appeal was again ﬁied on April 21, 2017 by the Appellant through her attorney and
on April 24, 2017 by the Appellant pro se, as to the original order dated August 4, 2016 and the
Supplemental Order dated March 23, 2017. Thereafter, Appellant’s attorney filed a Motion to Be
Relieved as Counsel which was granted in that Order filed May 30, 2017. Th¢ Appellant in a pro se
capacity, subsequently made attempts at filing an Initial Brief with documents filed on August 7,
2017, August 25,'2017, September 21, 2017, September 29, 2017 gnd October 19, 2017.

After receiving a copy of a leﬁer from the Court to the Appellant stating the Respondent had not
filed a response brief, Respondent filed a Motion for Extension of Time to File the Respondent’s.

Brief which was granted through December 6, 2017.

ARGUMENTS

1. That the Court erred in not ordering a partition of the subject parcels (however, this is
contradicted on page 15 #4 wherein Appellant requests the property be found
incapable of partition in kind).

The Court ruled properly based on the evidence presented that there was no practical or
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equitable manner in which to partition the 3.14 acres of propérty (Supplemental R. A.“3 6”MAP; R.
p- 115, line 12 —p. 119, line 2; R. p 37, spreadsheet; R. p. 150, line 16 —p. 152, line 25) as between
the nineteen titleholders and their varying percentages of interest held (R. p. 115, line 12 —p- 119,
line 2; R. p. 37, spreadsheet; R. p. 150, line 16 — p. 152, line 25). When the court determines a
partition cannot be fairly and equally made, the court may order a sale of the property and a division
of the proceeds according to the rights of the ﬁarties. S.C. Code Ann. 15-61-100 (2005) & 15-61-50
(2005). The partition action must Be fair and equitable to all parties of the action. Pruitt v. Pruitt,
298 S.C. 411, 380 S.E.2d 862 .(Ct. App. 1989).

Under the partipular facts of ;chis case “Defendant’s Exhibit 2”; R. p. 37, spreadsheet), it
would be impractical to attempt to divide this small amount of acreage between nineteen titleholders,
each holding their interest through inheritance of a family member, leaving each titleholder with as
much sentimental attachment as the others.

The Court specifically stated in its order that from “both direct and cross examination of all
witnesses a partition in kind of the properties would not be feasible, nor equitable to the parties
involved. (R. p. 25, subparagraph “e”).

Further, the appellant failed to follow the instructions of Rule 208 (b)(1)(B) SCACR which
require a concise and direct statement as to each issue of the appeal, leaving the appellate court with
the right to disregard broad general statements, therefore the Respondent would ask for the herein
stated issue to be disregarded based théreon.

2. That the Court erred in not ordering the right for each of the Defendants to puréhase

the interest of the Appellant and other Defendants at a price determined by the Court.

This issue was not presented at the hearing during the Apf)ellant’s case and therefore not
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addressed in the Order of June 23, 2016 and therefore not a proper ground for appeal (R. p- 23-26)

Further, the appellant failed to follow the instructions of Rule 208 (b)(1)(B) SCACR whiéh
require a concise and direct statement as to each issue of the appe‘al, leaving the appellate court with
the right to disregard broad general statements, therefore the Respondent would ask for the herein

stated issue to be disregarded based thereon.

3. That the Court erred in not awarding Appellant attorney fees and costs.

The Court did in fact award Appellant attorney fees és to those fees and costs related to the
partition action in the amount of $3,500.00 payable to, Herbert E. Buhl, III, and payable from the
proceeds of the ultimate public sale of the property (R.>p. 23-26). (Rule 71(d)(3) SCRCP). The
Court properly held that while there were allegations of other legal expenses paid by the Appellant
(R. p. 84, line 6), there was no substantiation as tQ‘WhO rendered these legal services and for what
purpose (R. p. 24, paragraph 8). -
| Further, the appellant failed to follow the instructions of Rule 208 (b)(1)(B) SCACR which
require a concise and direct statement as to each issue of the appeal, leaving the appellate court with
the right to disregard broad general statements, therefore the Respondent would ask for the herein

stated issue to be disregarded based thereon.

4, That the Court erred in not awarding the Appellant an equitable lien in the amount of
property taxes paid on portions of the subject property.

The Court found that while testimony was presented by the Appellant as to her payment of
certain years of property taxes (R. p. 88, line 16 — p. 89, line 3; R. p. 41, line 3; R. p. 42, line 9- p. 44,

line 10), there was also contradictory testimony presented by other Defendants of their payment of
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certain years of property taxes (R. p. 105, line 12 - p. 108, line 19; R. p. 139, line 11 — p. 141, line
17; R. p. 145, line 25; R. p. 146, line 1 — p. 150, line 15; R p. 162, line 25 - p. 163, line 24; R. p.
| 167, line 9 —p. 168, line 8; R.p. 183, liﬁe 20 —-p. 184, line 9). There was also evidence p\resented of
certain of the Qubj ect tracts being sold at tax sales to later be fedeemed, however, it was unclear as to
who contributed funds and how much (R. p. 143, line 13 — p. 144, line 6; Supplemental R p. 10 &p.
11). Therefore, the Court properly ruled that there being no clear and uncontradicted evidgnce or
testimony of what amounts were paid by which titleholders, there‘was no equitable means by which
to attribute certain amounts to certain titleholders for any reimbursements or equitable liens therefor.

Further, the appellant failed to follow the instructions of Rule 208 (b)(1)(B) SCACR which
require a ancise é.nd direct statement as to each issue of the appeal, leaving the appellate court with
the right to disregard broad general statements, therefbrg the Respondent would ask for the herein

stated issue to be disregarded based thereon.
CONCLUSION

For the reasons stated, the Respondent respectfully requests this Court affirm the judgment of

the probate court.

June 4, 2018
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Attorney for Respondent
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