|
FORM 4 - ‘

'STATE OF SOUTH CAROLINA - JUDGMFNT lN A CIVIL CASE
COUNTY OF RICHLAND .~ S :
IN THE COURT OF COMMON PLEAS™ N CASE NO. 2016 CP-40 03478 |

Cricket Store 17, LLC d/b/e Taboo

Cityzr_):f __C;QIU,'TIbIa Board of EZ;min,'fg Appeals

]
CPLAINTIFF(S) T ¢ T -

DEFENDANT(S) B 1 .

" Altorney | for : |:| Plamnff D Defendant
or |
0 SeIf—Represented Lmaam
I

Submitted Iiy: Newman, J.

. DISPOSITION TYPE (CHECK ONE) :
JURY VERDICT This action came before the court for a trial by jury. - The 1ssues
" have been tried and a verdrct rendered.

ool

" DECISION BY THE COURT. This actron came to trial ot hearmg before the coun
The rssues have been tned or heard and a decrsron rendered E] See Page 2 for: addmonal mtormauon

X

W
o
)
0
v’
7~~~
<
9.
ZE
3
D -
£,
.\13
E
o
.h
T Ul
~
5
wi
= Q8
-
la~]
7
aQ
-3
1)
E:
9
k=2
(0}
—
‘~<

:r

ACTION STRICKEN (CHECK REASON) L__I Rule 400) SCRCP O Bankrup p
[] Binding arbitration, subjéct to right to restore (o’ confirm, vacate or mochf y. |
- arbitration award; [} Other . S =

' STAYED DUE TO BANKRUPTCY : : : <F
DISPOSITION OF APPEAL TO THE CIRCUIT CQURT (CHECK APPL[C/)

ulm

| - ez
: NOTE ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER CQL_IRT 1 TRdBL,M )
ADMINISTRATIVE AGENCY OF THI: CIRCUIT COURT RULING ™ THIS APPEAL. ' "n o (2]

B
AT lS ORDERED AND ADJUDGED & See attached order (formal order to fo]low) D Statement of Juc@ @ .'
by the Court t{'? g

1

ORDER INF()RVIATION :

This order B ends ]:] does not'end the case.
" Additional Informatron for the Clerk :

Judgmént in Favor of Judgment Agamst , Judgment Amount To be ‘Envolled

{List name(s) below) . (Llst name(s) belo“) b (List amount(s) below)
| 5 RECEIVBB

|'s j
ILUN 0.1 9040
..... TN -{L LUig
$
Q et af A

e apphcable describe the propeny, mcludmg tax: map mfomratron and address reﬁreﬁééﬁh/ﬂ\;@ﬂ@@s
- !

______ I

clerk. Note: Tltle abstractors and researchers should refer to the otf cial court order for judgment details. |
E-Filing Note: In E-Filing counties, the Court will electronieally sign this form usmv a separate electronic signature page.

Q\EQ/@—MK—/(/I@W Y 1A . hl!arcnS,ZOlE

Clrc@Couerge R Judge Code Date’

SCRCP Form 4C (02/2017)

I’age 1 ofd



For Clerk of Coult Office Use Only

' This j'udoment was entefed oh the day of March, 2018 and a eopy 1na11ed ﬁxst class or | -

"ATTORNEY(S) FOR THE PLAINTIFF(S) ~ - . ATTORNEY(S) FORTHE DEFENDANT(S)

CLERK OF COURT

E- Flhng Note: In. E-Flllng countles, the date of Entry ofJudgment is the same date as reflected on the Ellectromc File. - o
Stamp and_ vtl.ng- gIgrk's entering of the date of ;udgment above-is not requlred in those counties. The clerk pvnll m‘ul a cupy

::of the judgement to partles who are not E-Filers or who are appearmu prose. See Rule 77(d), SCRCP

. ADDITIONAL ]NFORMATION REGARDING DECISION BY THE COURT AS REFERE CED ON ’
.‘PAGEI . S S : ¥

"'Thls action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. .~

" SCRCP Form 4C (02/2017) - S o | Page2ofd




\
STATE OF SOUTH .CAROLINA

t

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND
Cricket Store 17, LLC d/bl/a Taboo,

FOR THE FIFTH JUDICIAL CIRCUIT
Plaintiff, '

Civil Action No 2016- CP 4{
v.

0- 03478

: ORDER GRANTING PERMAVENT INJUNCTmN ’
e : ~AGAINST :
City of Columbia Board of Zoning Appeals CRICKET STORE 17, LLC D/B/A TABOO
- Defendant : o
and -

City of Coldmbia Zoning Administrator,

c,“%«;’,a: "»
EH By
, SR T ;
: 2R W TR
Counterclaimant ' _ e 2 © k(;
o RECEIVED Sz & =
Cricket Store 17, LLC d/b/a Taboo : JUN_Ol:sz ik c"c?‘
| rtof Anpoals
Counterdefendant SC Court of App qels

T}us matter comes before. the Court upon Mot1on for Permanent Injunction filed by

Defendant on October 2, 2017. A hearmg was conducted at the Rlchland County Jl

idicial Center
on February 9,2018. Plaintiff Was represented by' Thomas R. .Go_ldstel'n’, Esqnlre gnd Defehdant
was represented be Peter M. Balthazor, Eeqnire and Scott D. :B'e.r':gthqld Esquire |
| ~ Forthe reasons set forth below:, the pe'rmanent injunction is GRANTED
o | ‘ FINDINGS OE:FACT
I Background

In late 2011, Plaintiff Cricket Store 17, LLC-obtained a gene_rai business license from the
City:of Columbia (“the City™). Thereafter; Plaintiff opened and began operating “Taboo,” a retail
. § 1of7
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Cricket Store 17 v. City of Columbia Board of Zoning Appeals
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;!store whlch offers certam sexual devrcesl for sale. On December 29, 2011 the Clty adopted new-

_ " .
ordmances regulatmg sexually onented busmesses such as Taboo

In November 2012 the Crty also adopted new zomng regulatlons for sexually orrented -

. businesses. See. Crzcket Store 17, L. L C v. City of Columbza 996 F Supp 7d 422 4[24-76 (D S.C.
: 2014) Taboo did not conform to.the locatron regulatrons but was allowed to continue operatmc '
. there to amortize its mvestm‘en‘t unul December '31 2013 1d. at426. “Taboo apphed to eXte'nd its

amortlzatlon perlod but was demed because the court found that it farled to show that:l_t. had: not

: ‘reasonably recouped 1ts tnvestrnent Id

Taboo sued the Clty in federal court, but was unsuccessful Instead ‘the court uphe_ld,the

| ,
. .Clty S ordmances and determmed that there had been no vrolatron of Taboo’s constltutlonal nghts .

.- as had been alleged Crzcket Store 1 7 LLC. v Clly of Columbza 97 F Supp 3d 737 (D S C

"'-2015) (summary Judgment) zeconszderatzon demed 2016 WL 81807 (D.S. C Jan--- 42016) aﬁ'd
|
‘i g

admnustrator

- 676 Fed. Appx. 162 (4th Cit. 2017); cert. denzed 138 S, Ct, 116 (2017)

Dunng the pendency of those appeals on. Januaxy 28, 2016 the Clty s.zoning |

.determmed that Taboo was operatmg a sexual dev1ce shop on that date. The adrmmstrator also _

The instant action commenced onlJ une 15 2016 when Taboo appealed to the Circuit Court

seekmg review of the zoning decrslons made by the Clty The Clty answered: and filed a

counterclaun se‘eklng mjunctrve rehef The Cn'curt‘Co'urt affirmed the zonmg decrsrons by Order

: specrﬁcally excluded from that Order, and no decrsron was rendered regardmo mjunctne relief:

U As defined bv COLUVIBIA S.C. CODE OF ORDH\ANCES §11-7

. Page2of 7?&
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' 'Tabéo filed Notice of:Intent to Appeal'the zo'ning decisions on March 7, 201'7" and oin October 2,

: jPermanent ln_]unctron” and requested an expedrted hearmg on the same.?

IL F ebruary 7, 2018 Hearing :

' Durmg the hearmg, _the Crty offered the testrmony of Crty Zomng Admrmstrator Brian
: Cook as well as seven exhrbrts ~a copy of the C1ty s ordrnances regardmg sex'ually”on'ented .

; :busmesses photographs of the mterlor of the Taboo store whrch were taken on beptember 29 '

_ October S, and December 21 2017 screenshots of Taboo s websrte and photographs of '

merchandtse offered for sale at Taboo inl anuary 2018 “Taboo drd not present any wrtnesses but

_ offered ﬁfteen e‘dnbrts lnto evrdence at the hearlng fourteen photographs of merchandrse sold at.- i

a drfferent store Spencers Cufts, and one recelpt from purchases made there on Fe_bruary;-ZS?

g 720173

The evrdence offered it the heanng estabhshes that Plamtrff operates the Taboo’ retarl store

at 4716 Devme Street, whrch is thhm a C 3 district in the Crty The store. is also located wrthm '

N :900 feet ofa resrdentral drstnct and wrthm 900 feet of a resrdentral use.

Based on the photographs and testrmony, the Court concludes that Taboo is a sexually

_:onented busmess as is deﬁned by Crty ordrnance Cook testrﬁed that when he vrsrted the store 2

made on this iSsue, it is not the sub_]ect of the pendrng appeal rather thrs is a matter "no_t affected
by the appeal." :
3 After the hearing, wrth the Court's permission, Taboo provrded the Aﬁrdavrt of Larrv Boyer

* (filed on February 16; 201 8). which attests that he took the pictures and made the purchases at.

Spencer’s Gifts on February 28, 2017.

4 Although Plaintiff denies this, it offered the Court no evidence to the contrary
' "~ Pa e30f7EV\";-
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j'sexually e\phcrt DVDs causmg Taboo to quallfy as an “adult bookstore » Durmg that visit and

durmg subsequent visits on October 5 and December 21 017 Cook took prctures of sexually

.':QXPIIClt DVDs and sexuravl devices, causing Taboo to also qpalrfy as a “sexual devree shop.” Cook : -
 also testified that he obsewed'eﬁtire walls and- récks.displayino sexual devices, lviOhted"di'spiay

cases hlghhghtmg sexual devrces and signage promotmg sexual devrces durmg eaoh of hlS vrsrts S

, to Taboo

Accordmg to Cook when he v151ted Taboo on Septernber 29 he also observcd sronage that |

'.li:r:ni'téd adrmttance to the store to persdns 'ove'r -the age of eighteeﬁ.- Taboo continued to impose an

age requrrement to enter the store on updated sxgnage in early 2018

Fmally, Taboo s mternet websnes tabooadultstore com * and “taboosc co{m” promote: S

- CONCLUSI__ONS OFLAW

‘L. City Ordinances

The C1ty of Columbla 1mposes locatlon requrrements on sexually orrented busrnesses In

' Vgpartrcular Zomng Ordmance § 17- 374(b) prohlblts a person from operatmg a se‘rually orrented ‘

busmess- outside of an M—l or M2 ‘dlstnct. L1keW1$e‘ itis unlawful. 10 ‘op'erate a s_exu_allyjorrented

. 'busmess thhm 900 feet of a reSIdentral dlstnct ora resrdentlal use.

L
One type of sexually oriented business is a “sexual devrce shop, ' which § 17- 372 defines

: as 'follows v

Sexual ' device shop means a commercial establishment that |
regularly features sexual devices. This definition shall not be.
" construed to include any pharmacy, drug store, medical clinic, any
establishment’ primarily. dedicated to providing medical .or |

Page 4 of 7%\’\‘ ’
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COLUMBI-A- S.C., CODE OF ORDINANCES § 17- 372. “Recularly means the consrsteht and repeated

domg of an act on an ongomg basis. I The ordrnance also deﬁnes “adult blookstore” as a

i

havmg at least thrrty percent of 1ts dlsplayed merchandlse as sexual devrces or certam bocks and

: rnovres usmg at least thn'ty percent of 1ts ﬂoor space for dlsplay or sale of those it ems or where o

3 by usmg adult ’ ‘adults-only,’ ‘XXX,’-..‘sex,’ ‘erotrc nOVeltres,’ or substa1t1ally srmllar' .

Clty s sexually onented busmess zonmg ordmance Fo
CIL Injunctlon 'A
It is: equally clear that the Crty 1s entrtled toa permanent mjunctron agamstl Taboo m thrs

© -case.

The Supreme Court of South Carolma has held that [1]n order fora crty to get an mjunctlon .

’ 'for a zoning v101at10n they must show (1) that it has an ordmance covermg the sity ation;;and_(2) S

that there isa violation of {hiat ordinanee " City ofColumbia' v. P.z'c-A-Flick Video, Jna., 340 s.C.

278, 282, 531 SE. 2d 518, 521 (2000) (citation omitted). In most cases, “[t]o obtain an injonction, -

" aparty must demonstmte meparable harm a lrkellhood of success on the merrts aqd the absence :

of an adequate remedy at law.” G_r()sshuesch v, Cramer 367 StC. 1,4 6_23 S.E.2d 833, 8'3:4 ;(2_005).

' However our courts have “artrculated a lesser standard where the rnjunctron sought S spec1ﬁca11y L

authonzed by statute and the party seeking the m]unctron isa governmental entrty » County of

.~ Page$ ofﬁl/'f"-’"
Order Granting Permanent Injunction

Cricket Stor e 17 v. City of Cqumbta Board of Zoning Appea!s




: .531 S E 2d at 521 (c1tat10ns omltted)

. prohrbrt Plamtlff frorn further vrolatmg apphcable law

- while the Umted States Supreme Court “has allowed local govemments to regulate sexually

Court ot South Carolma has determmed that “[m]umcrpahtles do not have to show negauve

l

-secondary effects in’ order to enforce adult zonmg provrsxons . ch—A-Flzck 340 S. C at 283 84

' In thls case the Crty has “an ordmance covermg the srtuatlon > See COLUMBIA S. C? , CODE

: for vxolatrons of its ordmanees See S C. CODE ANN. § 6—29—950(A) (authormng mJ‘;l.nC;t.lQ,n for' S

'j_chhland v, Szmpkzns, 348 SC 664 669 360 SE2d 902 905 (Ct App 2002) Addltlonally, e

}:ionented busmesses .as‘a response to therr negatwe unpact on “the commumty, the Supreme L

; ‘rllegal land uses), see also COLUMBIA S C Com—: oF OR.DI\!ANCES § 17 89 (authorxzmg‘ 'i:nj"rin:ction_ o

; Second Taboo is clearly v1olat1ng Code § 17 374(b) Taboo admrts that 4716 l-)evin'e_-.i" :

Street 1s not located in an M l or M 2 drstnct It 1s also located thhm 900 feet ol’ a: -residential

_____ o !

lT IS THEREFORE ORDERED that Defendant‘s Motlon for Permanent Injunet_i‘or_r is

GRANTED

‘ Paae60f7 ll ‘-

Cricket Store 17 v. City of Columb_ra Board of Zomng A_ppeals

';_ :drstnct and of a resxdennal use. Nevertheless Taboo has contmued to 0perate a sexually onented 5' .



IT IS FURTHER ORDERED that Crlcket Store 17 LLC d/b/a Taboo its: ofﬁcers agents ;o

servants, employees and those persons in active concert or part1c1pat10n w1th th=m are. hereby

_ENJOTNED RESTRAINED and BARRED from operatmg a sexual devxce

bookstore or other sexually onented busmess” at 4716 Devme Street in the Clty of Columbia,

. 'State of South Carohna .....
AND IT IS SO ORDERED
Joéglyn'Ne' N
L S Pre51dmg Ju ge
. March 8,2018 Lo T :

'Columbia, South Carolina.
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