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STATE OF SOUTH CAROLINA ) -INTHE COURT.OF COMMON PLEAS
_ ) : : :
COUNTY OF RICHLAND ' ) . .Civil Action No, 2012:CP-40-350
S \
Adele . Pope, , )
R * Plaintiff; .0+ ) - - PLAINTIFE'S MOTION TO ALTER, =
’ - ) AMEND OR VACATE ORDER GRANTING -
V. . , ) JAMES BROWN LEGACY TRUST'S . .
» ) MOTION TODISMISS
Alan Wilson, in his ¢apdcity as ) » \
Attorney General of South )
Carolina‘and Jamiés Brown - Wi )
Legacy Trust, by Russell L Baukmght )
Vits Triistee T e . i)
Defendants )

" Plainfiff Adele J. Pope {“Plaintiff ") hereby.moves for an Order altering, amending

‘and/or'vacating the Order of the Honorable Doyet A, Early, III, dated June, 14,2016, filed'

Junie 20,2016, 4nd received by Plaintiff on June 24,2016, pursuant to Rule 59(e), South
Carolina RulésiOf Civil -Procedure.;'fhe grounds of-fh;s motonare as follows: .
* The McMaster Legacy Trust is Subject to the Freedom of Information Act (“FOLA")

1. The Co‘hx‘t‘dwié'rloqked or:misappre;hendqd that, g}gl}oggh entij:led “James Brown
Legacy Triist,” the Defendant Legacy Trust is an entity created by fo_r_rggg,Aét;ofqey General
Henry D. McMister and currently, by its terms, at least 50% controlled by AG Alan Wilson.

"9 The Court overlooked or misapprehended that a trust created by AGMcMaster in
his official capacity, which is part chgritable and part private, is subject to FQIA‘._'
The Court’s Finding that the Legacy Trust no,_Long_er.,Exit.\s:t‘s. —

3. The'Court overlooked or misapprehended that fche.McMasterLegacy___’.fmst at all
times sirice the commencement of this action has been an active party in Richland County
Case 2010-CP-40-4900 (“Richland 45007); has_. moved to intervene in another FOIA case;

and has, through its Trustee Russell Bauknight, taken action confirming its existence.
1
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4. The Cotlit overiooked or misapprehended that the Legacy Trustcurrently has
assets, including, at a minimum, an équitable claim to approximately $2 million distributed
to Tommie Rae Brown and others in connection with the sale of three James Brown songs,

'é'_{i‘:s"e Please’; [the sale was revealed aftér the ciafe of the

including “Try Me” and “Please
Court’s Order but ptior to s il ‘

5. The Court averlooked or mxsapprehended that atits 1ncepnon the Legacy Trust

was a partially- chantable trust, and that no action has been taken .under,-thelapphcable _

.-.”,‘1‘

South Carolina statutes to dissolve its chamtable pomon and dlstnbute its assets 0. another

[N
RN

charity.

" 6. The Court 6vericoked of r’n'is“apprehended that the deciston in Wilson . Dallas

B 7. Tlfé Couft diIérlobk"ed Or"misapprehende'd that Russell-Bauknight, Trustee of the
* Legacy Trust, has confirmed in filings in this case that the Legacy Trust has been actively
. ianaged by hif 4 Richlaid Cointy sinte 2 009 & i o iin pvgei st
7Y L U The'Legacy Trust FOIA Controv-ersy_is‘not Moot .
~ '8'The 'Couft 'EJV:'e"is'l'dékéi:i or misapprehended that the Legacy Trust has never .

4 prowded any dociiments responsive to Plaintff’s 201 1 FOIA request in this matter.

9. The Court overlooked or misapprehended that; although a copy of the January
9011 arhendment to the McMaster Legacy Trust, signed by AG McMaster, has s urfaced, this
does not Cdﬁét{tﬁéé FOIA ¢compliance by the Legacy Trust:* - = -

10. The Court bverlooked.or misapprehended that in Sloan v. Friends of the Hunley,
no justiciable controversy remains after the documents subject to the FOIA are produced by

the public body from which they are requested.

2
-
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Attorneys’ Fees and Other Issues not Addressed by the Court’s Order
- 11. The Court overlooked or msapprehended that Plaintiff’s Due Process rights are
violated by the Court s Order becauee Plamtlff has been forced to defend herself for six (6) -
years agamst a Trust created in 2009 by AG McMaster now controlled by AG Wilson; and

which the Court has declared w1th no basrs, no longer exists.

12. The Court overlooked or- mlsapprehended that Plaintiff is entitled to attorneys’
fees and costs up to and mcludmg the date on which the Legacy Trust documents are
provi ded to her by the McMas‘t’e’i‘-:-L'eg‘ac‘y,.Trust; REINIE

13, The Court overlooked or: mtsapprehended thatin, another FOIA. suit, the Court
was incorrectly mformed that there areno Legacy Trust amendments

14. The Court overlooked or misapprehended that the FOIA is rhtende_d_to provide a
speedy and inexpensive method for anyone to obtain public documents frompubhc bodies,
as defined therein. | - -

15. The Court overlooked or misapprehended that PlamtlfstOIA case was, at the

request of the Legacy Trust, imoroperly removed from Newberry County '_"tol thhland

~ County, where the Legacy Trust is managed.

- 16. The Court overlooked or misapprehended that the creation and/or control by a
sitting Attorney General in hIS official capacity, of a private trust created from assets ofa
private charitable foundation which he has the statutory authority to oversee is a matter of

great public importance.

3
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- - Réspectfully submitted, .

Adam T Sitvernail

.+ Law Office of Adam T. Silvernail, LLC .
1905 Marion Street (29201)

- Post OfficeBox 7995 ¢ .~ . . .
Columbia, South Carolina 29202-7995
adam@silvernaillawfirm.com
o Attorney fbf’ Pfﬁintiﬁ -

CERTIFICATE’OFSERVICE';??-?..v%;.»'». e

“'The ﬁﬁaéfé;igned héreby certifies that on June'27,2016, he has served a copy of the
foregoing document on counsel for the Defendants by depositing a copy of same in the
United States Mail, fitst-class postage prepaid, addressed as follows: "o« v e o

"' Ariail E'King, Esquire
. David L. Paavola, Esquire
‘Léwis Babcoek, LLP
PO Box 11208
Columbig, SC 29211

" 1. Etfiory Staith, Esquire -
 Office of the Attorney General
"POBox11549 7 -

Columbisa, SC 29211

Adam T. Silvernail -
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Adele J. Pope,

~ Alan Wilson, in'.his capacity

State of South Carolina ) In The Court of Common Pleas
) Eighth Judicial Circuit
County of Newberry ) 2011-Cp-36-00364

Plaintiff,
vs.

Alan Wilson, in his
capacity as Attorney General
of South Carolina and James
Brown Legacy Trust; by
Russell L. Bauknight, its
Trustee, o

Defendants

S N N e N e e e e e e e e e A

, 2011-CP-36-00379
Adele J. Pope,

-Plaintiff,:

- vs. Transcript of Record

as Attorney General of
South Carolina,

Defendant,

vvvvvvvvv\—/vvv

January 11,‘2012
Newberry, South Carolina

BEFORE:

[y

The Honorable Frank R. Addy, Jr., Judge

000266




17

18

19

20 |

21

22

26

And this case doesn't need to be transferred to Riéhland
County and combined with this other case that has numerous
additional parties and different counsel and -- and it --
yvou know, this should've been simélé litigation.: And we're
still here 5 1/2 months later.

MR. SMITH: Your .-- Yéur Honor;,you‘donft ;—.the --
the judge designated Cése‘4900 and Judge Manning as the
judge for a complex case and did that for a.reasoh; And
that process should not be avoided by splintering off of
this issue and bringing it in a separate county.

And regarding the ten-days' notice for an alternative
motion fof transfer of venue and consolidation, thé Court
has the power to shorten the response time. They're on
notice. :All these things that we've discussed today, we
discussed.in Laurens two months ago. And thié -- We
believe that this Court certainly ‘has the authorityvtovdo
what it did in Case 379 and do that here.

MR. SILVERNAIL: I -- I -- a -- a correction: I --

this is not a splintering of any issue from Case 4900.

While the same documents may be at issue in -- among the
documents sought in discovery there, and while the parties
may be similar, there is no FOIA claim in Caée 4900. This
issue is decided under different law, different standards,
and could have a different outcome.

And, you know, we are asking for the documents under

C00267
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Freedom of Information Act here. You‘know, and I get the
impfession that if any -- from the logic that the attorney
general islﬁsing, if any of these other folks whb have
filed\an affidavit in this case were to file this -- a
similar suit seeking these documents in their-homé
counties, I can't imagine they would argue that that case
also had to be consolidatéd,with the litigation ih Richland
County. |

MR..SMITH: Your Honor, we don't need to speculate

about other parties. The only party that's before us as to

FOIA is Ms. Pope, who is a party to the Richland

- litigation. ‘And -- and -- and certainly, we -- we've put

into the record, téo, as for the_purposes of summary
judgment, which Your Honor can consider with regard to
these issues, there is an order of Judge-Weétbrook —— the
late Judge Westbrook, when he was a circuit court judge,
saying that FOIA canjt>be used-tb bypass discovery, %hich
is what they're'tfying to doihere.

MR. SILVERNAIL: Well ---

" MR. SMITH: The judge that considers the FOIA should
be the séme Judge cohsidering the discovery Who can
determine whether FOIA gives any greater rights than what
they would otherwise have‘under discovery. We've spent all
this time, the ;— the filing of affidavits, and goiﬁg

around and around in these cases. If they had taken it up

¢
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in Richlénd or agreed to move it forward in Richland, we

‘might be getting some answers shortly.

MR. SILVERNAIL: Your Honor, I -- Judge Westbrook's
order is two pages. It's from a circuit court case. I
believe the order is dated.in 2002. I -- I had the
pleasure of seeihg a trial before Judge Westbrook long
before 1" was a:lawyer. and I -- he was an excellént judge.
This order has almost no facts. I -- it's a circgit court

¢

order. As far as I know, it's never been reviewed by aﬁ
appellate court. |

And the cases he cites to support the conclusion that
you cannot use FOIA instead of discovery or in addition to
discovery -- forgive me; I -- I'm paraphrasing here because
I don't remember his‘exact language. The cases he cites

actually say: You get no more and no fewer rights under

FOIA if you are a liﬁigant than you would if you were a --

a member of the public.

Now, I think forcing a pfoperly brought, separate FOIA
suit into pending litigation in Richland County with a |
bunch of other parties is giving my client fewer rights

than other members of the general public would have. And

~

‘that seems like a constitutional problem to me. And we

certainly object to doing so.

You know, this is separate issues. The fact that

these documents are among what seem to be many, many

000269 -
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documents sought in Case 4900 -- you know, and the purpose
-- you mentioned earlier that you doub%edvmysclient just
had intelléctual curiosity about these documents.. That may
be the case.

But the Freedom of Information Act doesn't have -- I
.mean, if they are publie documents, if they are requested

and if they are held by public bodies, they must be

released. And my client has requested them. .We believe

"they're public documents, and nobody has told us ptherwise.

We know the attorney general is a public body. . We
believe the James Brown Legacy Trust is a public body. And
so far, we’ve gotten no response that attempted tp'place
any éf these. documents in -- under an exemption under FOIA.
Instead, what we've gotten are, I -- I think, no fesponse
in —;.in this case, in -- in othef FOIA requests or in the
other case -- if I havevthese backwards -- the responsé

was: We think.it's wisest to wait until the Richland

- County litigation ends. ‘And, you know, in any case, FOIA

provides for --.you make the request, you get the
doéuments, unless they are exempt or nonpublic or not held
by public boaies; -

I -- and this seems like a simple questién that
doesn’t.need to be tied up in the discovery matters pending

in the other case. I -- you know, that may be before a --

a judge who's been assigned to it. But I don't know that

000270
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that -- I -- or I believe that that doesn't provide any
reason to force this casé before that judge as weil.'

THE COURT: And I agree with almost everythihg you're
saying, Mr. Silvernail. I would have to believe fhat they
have couft going on pretty much incessantly in Richland
County. And they have common-pleas terms and comﬁon—pleas—
nonjury terms and a lot more court than we get«iniNewberry.
Would I be mistaken? You practice there. |

MR. SILVERNAIL: I -- I ---I do practice there, Your

'Honor. Frankly, I am a young lawyer. And I have' not

practiced extensively in Richland County. I could not

speak to that. I don't -- I -- I would respectfuily say

thHat I don't think it's relevant to whether this case

should be sent to Richland County. I've seen no

affirmative reason for it to be sent there.

and -- and we believe, although, you know, the rules

. do provide for consolidation when it's available and

transfer when it's available, consolidation, as far as I
can read the rules and the comments, is if you have two
cases before the same circuit, they might be able to be
consolidated. I -- I don't think that this case can be
consolidated with another case in Richland County with no
notice to any of the additional.partiés who aren't in the
room today.

And -- and I don't think it could be consolidated even

000271
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-- even with that. I think it's :sort. of making two steps
into one, where neither step”migh£ be guite right or
available. And, you know,,we are here and talkin§ about
whether:there'slény good reason not ‘to do it.  Ané there --
you know, my client filed’the suit, followed the Jaw in the
request, and -- and here we are. | /

The burden under the Freedom of Information gct is, 1is
there any good reason not to produce those docuﬁeéts? Ahd
so far, aside from 5 .1/2 months of procedural wraégling,
nobody's said.that there is. :And -~ .and we're stéll here,
waiting for --- . |

-THE COURT: 1'd be ---

MR. SILVERNAIL: --- a document.

'THE COURT: =--- very éurprised iﬁ\sqme‘other;judge
said that you are not entitled to those documents. I'm.—f
I'm with you on thaﬁ. I --- |

MR. SILVERNAIL: Well ---

THE COURT: --- agree with you on that.

MR. SILVERNAIL: --- Your Honor, you -- you have

previously found that this Court properly had jurisdiction

over -- over the other.caée. We do not believe that the --
the following part about transferring it was proper, and
we've asked for recohsideration. And -- and we beélieve
that you were absolutely cérrect in the portions qf the

order we did not ask you to reconsider. It ---

000272




11

12

14
15

16

20
21
22

23

32

THE COURT: Okay. I'm inclined to transfer--- at the
very least, transfer venue to Richland County{ if not
consolidate this with Richland County. They'll give yéu
another case number and anothef track that you can pursue
this matter on. I ofdered the other éase consolidated.
Once this matter is transferred to. Richland Coun}y, in
terms of venue ---and that's the grounds that I'm:using to
transfer tﬁié case -- either party may seek consoiidation;
either party may seek an expedited hearing with the judge.
and I hope you get the information sooner, rather;than
later. |

But that's what I feel is appropriate to do under the
circumstances. and based upon everything that has transpired
with the -- this case, Case 4900, and Case 379. I've
consulted with éome other judges on this very issué,'and I
have yetlto hear one of them rémark to me:that tﬁey think
that this is a bad idea. There seems to be a consensus, SO

that's what I'm doing.

Now, concerning Case 379, the last correspondence I

received from you, Mr. Silvernail, in your motion for

regonsidération, that is still pending?
MR. SILVERNAIL: Yes, it is.
‘THE COURT: You don't want to do that Eoday?
MR. SILVERNAIL: I ---

THE COURT: You sure you want a hearing on 1it?
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attached an aff1dav1t to our motion to dlsmlss a
Tracy Meyers oflour orflce and she also referred to
it in a letter of her on August 5th, 2011. The:
Plaintiff didn't waste any‘time and filed suit just

a little over a month after she submitted her FOIA

request.

We believe we provided the documents that-the

Plaintiff seeks, but we also believe that there are
legal defenses that are set forth in our motion .to

dismiss and reiterated in our motion for judgment

. on the pleadings. We would move to amend the

motion to dismiss to ralse lack of subject matter
jurisdiction. We belleve that motlon should be
granted because subject matter jurlsdlctlon can be
raised at jany time 1nc1ud1ng on appeal. The only
other change in the motion to dismiss was that, to
drop the change of venue ground which had already o
been dec1ded at that p01nt |

The grounds for the motion to dlsmlss -are
that the FOIA request was not mailed or delivered
as required by Section 30—4—30(C). Upon written
request for records made in thlS chapter, the
statute provides: It shall w1th1n 15 days of the
receipt of any such requests respond.v And so it

refers to receiving the'request. And we never

0o02 75
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received the request transmitted by the Plaintiff
so as to obtain jurisdiction under the Freedom of
Information Act.

We -- the fact that we provided some
documents does not "trigger rélief against the
Respondent but Inthink that really goes to another
motion rather than the motion to dismiss.

THE COURT: ‘Wellj; is.it your positibn;you've.
already given them that material?w

MR. SMITH: Well --

THE COURT: Or are .jyou saying that you've
never received the request ér given it .to them?

MR. SMITH: Our position is .that there'!s no.
jurisdiction because we. didn't .get the request:. from
her.

THE COURT: Okay.

MR. SMITH: And because this is an attempt . to
bypass the rﬁles of civil discovery in the Case
4900 by usirng FOIA instead, and then thié relétes
more to the judgment on the pleadings motioﬁ. We
believe that we have given her what she seeks and
so --

THE COURT: When did yOu give it to her? How
did you give ‘it to her if you didn't receive a

)

request?

000276
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MR. SMITH: Well, we attached the Legacy.
Trust drafts to our answer. They're ‘an exhibit to
our answer. And we also aid an answer in this case
after moving to dismiss.’

As to the -appraisal, we don't have that. And
so we can't produce what we don't have: which is
what Judge Griffith ruled in the Summer V‘Wilson 
case about the request for the same document.

She tries to argue that we sﬂould'pull~in'
Sweeny Wingate firm documents but she did not make.
a request for documents from the Sweeny Wingate "
firm. She made the request from our custodian of
records. ~ And that is not enough to pull in lawyer
files. And so therefore we believe she is not
entitled to it.

And I've set forth extensive authority in our

‘memoranda as to --

THE COURT: But isn't the end result wé are
going to éna up in 4900 which I'm now having to
resolve or rule on and preside in, and discovery is
going to be wide open in 4900 and all of this stuff
is going to be discoverable; is it not? Aren't we
just waéting our time?" |

MR. SMITH: 'Ilbelieve that this case is a

waste of time, Your Honor, and it's inappropriate.

s
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THE CQURT;- I~d§n't mean a Qasﬁé ofutime;-buf
isn't it duplicative? . 4900 is going to.open to
discovery.in the James Brown case,,. everything
that's gone on. Why are we fussinghébbut
jurisdiction? And why  are we fussing about .-- . .

MR.-SMITﬁ: Because the_Plaintiff_continueéﬂ
to press this FOIA .case and is aéking for
attornéy's fees. That's -why -- and is not willing
to drop it. That's why we're here.

We agree that the documents that she is
seeking, the efforts to obtain documents, should be
made in 4900. In fact, we believe that the,
essentially the éame,requests~haﬁe been made within
4900 as to many. of the.documents..she seeks in both
of these cases. . And that‘Szwhere,it_shodlq be, not
here in an independent Freedom of Information Act.
action. | ’

THE COURT: - .But. aside from that, though, you
say you've already given her everything,phat you
have and you don't have the other thing that she.
wants?

MR. -SMITH: Yes, Your Honor. As to Case 350.

THE COURT: Anything else you want to tell
me? | | |

MR. SMITH: Well, she says we ought to get .
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them from Sweeny Wingate if they ‘have them. Our

position is she did not ask for ‘that. She asked

for the records from our -- the record for the FOIA-

request is for the custodian of records. It's. not
for anybody”whO'might'h5Vé access to a document.
And I've outlined extensive authority about

that issue in our brief. And so she can't make us-

go get stuff from Sweeny Wingate. And I don't know -

if they even have it. And so --

THE COURT: But Sweeny Wingate's the lawyers
in 4900, so obviously‘all of ‘that stuff is
discoverable.

MR. SMITH: ~Your'Hodor, we believe that
the -- that ‘this is -= anything‘that she wants
should be sought through discovery in Case 4906
rather than through this indepéndént'FOIA action,
and that the rules of civil procedure control
discovery and that a party cannot bypass the rules

of civil procedure and judicial control of-‘the

discovery process by making FOIA requests and going.

around and then seeking attorney's fees.

It was not set up that way. And that's not
what the law reads. And we set forth extensive
authority as to -- including responding to their

authority that Freedom of Information Act requests

G00273
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who then’knewfexactly whétfweﬂwere asking for, th;
and how, just needed to.sa?,-geeL gq}ly, we.ve had, .
you know, a mail.érror,wsomethingfs gone: wrong, but
here are the-documents, here are the. public.
documents.

That's a red herring argument in this case.
The. argument-~that .they have wused throughout this is
that Mrs. Pope doesn't have any.rights to .ask for
documents from the Attorney.-General under the FOIA |,
because -she's involved in—litigation. .And I
understand Your Honor's concerns about,: you know,
disdovery being wide open in .Case 4900. But I've
got to point out that the FOIA-in,diséovery, they .
may intersect at -the documents at :some point but.
they run totally separate tracts that don't
intersect as far as the analysis.

The only question .under:the fOIA is: Are
these documents.pgbiic. There is no statute under
the FOIA that gives us ‘different. .classes of
individuals, different people who can>and can't.
The law is th;t if you are a .person you are .
entitled to make a request for public documents and
you're entitled to a response. And that response
has to be one of three -things: ©Either, here are

J

the documents we've got ‘that.are -responsive; or, we

000280




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14

don't have any documents that are responsive;  or,
we have ‘documents that are responsive but they fit
into one of the few -specific exemptions under
FOIA. And the reSponSe‘hatho'idenﬁify those and
identify the exemption under which they don't
release 1it.

'And SOVWe've~néVer'gotten»thatﬂrespOnSe from
the Attorney General in this case. :We have. instead
gotten assertions that because discovery. was
ongoing in Case 4900, and although I think the two
are unrelated I would point ‘out that Your Honor
inherited all the whatever-number-of-dozens. - -
disdovery motions there were in 4900. ' That didn't
go anywhere too quick over the ‘last five or six -
years.

These documents were not forthcoming in
discovery but it really doesn't matter. -If she had
gotten them'in'discovery she would be entitled to
ask for them under the FOIA because this law
doesn't set out any procedure for differentiating
between one person and another. The only thing
this laws sets out procedures for differentiating
are the documents: If there's a privilege that
applies; if there's sensitive personal information;

if there's an ongoing criminal probe. And as far
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as we know they don't claim any of those

exemptions. We haven't seen.that.. .. R
And, you know, -it's clear the Attorney

General did in*fac; haveupublic records that were

responsive 'to wour :request ‘because he produced .them

in his amended :answer in 2013, those .two.drafts .of

the Legacy Trust documents.:

THE " .COURT: --So .you want -—- Iﬁm,notwsu:e. -You
want me tOmorderqthem;to,‘underaFOIA;tqﬂproduce it
again even'thoughfyoufve.already gotten it?

MR. SILVERNAIL: We have sued here for, .
declaratory relief. We would like .a declaration

that these are public documents and Mrs. .Pope is, .

very recent case law in South Carolina,.the Supreme

Court has.found that production of the doéuments

along the wayafter litigation begins does:not moot ...

the gquestion of declaratory relief or attorney{s
' ~

fees.
And we've cited in our brief and I bring Your

Honor's attention to the 2014 case of Sloan versus

‘the South Carolina Department of. Revenue. That was

a case in which the Department of Revenue had
responded to Mr. Sloan's FOIA request in some way

that seemed to defer a final answer until some

entitled -to. them.. And under  the .case _law .including ..__ .

82

N

¢oo



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

16

later date.

And, three weeks, I believe, after he filed
suit they said, okay, ‘okay, here are your
documents.  That Wént all the ‘way to the Supreme
Court after ‘the'Circuit Court ‘decided we really "
don't have ‘a‘case ‘here. @ You know, you-.got .the -
documents. We'ré‘all finished. : |

lThe sﬁpremé\cOurt said,%no; indeed you.:are::
entitled todeclaratory relief because :you sought ..
it; You're also‘entitled‘toﬁyour,attorney's~fees,
I'believe, including the feés incurred on:appeal or
at least with the:possibility of that.

And so, yog‘know; at the very best .we've got

a similarusituationLheregifpthathwallwthe;Atthngymmgﬂ;“w_g

General‘has;"HOWever,'thé other argument. that we
take issue with ‘from the Attorney ‘General is that.
he doesn't have to produce the valuation because he
does noﬁ'pOSSess it.

Now, number one, the Summer versus Wilson
case was a Newberry County FOiA>proceeding. My
client wasn't a party to that. I don't think:.we're
bound by any of the findings in that case.

However, I don't kHOW”that it matters much because

the FOIA does not require a public body to possess

a document in order for it to be available under

3
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the FOIA. Tﬂere's a laundry list in the FOIA of
documents which have been, among other things,
possessed or used by a public body. And the end of
that list is an or which indicates any one of those
things 1is satisféctory..fai

Now this idea that Mrs. “Pope needed to seek
out the AtfofnéyQGenerai‘é;lawyérs; Sweeny,:Wingéte
and Barrow, :and make a specific request'tovthe..~‘
Aftornéy General that I would iike"this,frpm their
files is a little bit troubling because I don't
know that we evér have to come to .a public;body,w;v

especially a state agency, and identify for them

where they will find the documents that we want.

S wrThis~is~thefAttorﬁewaeneralls4lawyerTM~Themrﬁ;_mmmmwm

fee agreement that was produced,. that we'll talk
about in a little bit din the other case,.in-another
court says that theilawyef's files are subject to
the FOIA. It is ﬁhe'Attorney General's
responsibilit& to figure out'what\documents are -

where, if they have been used by him, if they're

possessed by him. All right. Otherwise this

statute would be meaningless. If it required you

to hold the documents then it .would just say

possessed. It would not have this list that was -

possessed, used, or other things. -

00028%
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And so, we ‘believe that that's not an
adequaté'response. And as far as I can tell in the
record in this case the Attorney General has never
sﬁated, and Mr. Smith I believe just said, that
they don't know whether or not Sweeny, Wingate,
Barrow has that. - ‘But we're entitled to a proper
FOIA response that 'says: what they'vewgot,=what

they're producing, ‘and if they claim any exemption

what that is. And we've never gotten that in what. - .-

now amounts to nearly five years.
Now, 'yvou know, this idea that we should have
gone and done this through discovery is just way

outside the law. There are.cases .that say FOIA

wdoesnltmexpanduthe_scope%ofwdiscoveryTwitis_notwaﬂ.mYHHJW

supplement or a replacement. We céuldnft go .to .
Judge Manning until the case was sent to him but
within Case 4900, you know, it claimed that we have
a FOIA right to this so they -should givé it to us
in discovery. ’Apparehtly does not fly.

Now, this was not that. This was a FOIA
request. It was done.—-

THE. COURT:.. Just stop a second.. . If you were
to win,lget what you want, tell_ﬁe succinctly what
you're asking for.

MR. SILVERNAIL: I am asking for a

§u0285
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declaration. that Mrs. Pope islentitled to all
public-doéuments responsive to her request, an
injqnctiveisection,directingaﬁhe Attorney General
to turn those.ovér:to us and/or give a proper
response identifying what would not be .turned over .-
and why, and .for :the attorney's¢fees‘inuhaving had
to pursue thisaactionyrathernthan getting a
response of somé sort anywheremalong:the-ﬁine
between now and_2011;

MR. SMITH: Your Honor, may I respond?

THE COURT: :Sure. . -

MR. SMITH: 'First--of all, I-think it's

interesting that he said that the-only:question in

thisﬂcasemisr_arejihevdocumentsmpublic e,

THE. COURT: Public. . .

MR. SMiTH: 1——.be§ause Ms. Pope has filed at
least 14 affidavits in this case about why.she
thinks she needs these documents. -. And we
believe -- we've moved to strike all of them, and-
if_he's correct that the only question is whether
the documents are public, then this was a complete
waste of our time. And we believe i£ was.

THE COURT: Well, are they public?

MR. SMITH: . Your Honor, we believe that we've

given them everything that we have. . The Legacy

060286




10

11

12

13

14 |.

15
16
17

18

191

20

21

22

23

24

25

24

issue are .at .issue -in.the.discovery process. ..

for June -- well, had it set. ©Now we got some
bumps in the road. I'm just going to .go ahead-and
set it. If you come you come, if you don't you
don't. It's too hard to get'toé many peoples'
schedules "1ined up.

Bﬁt once we -‘consider thaé,'discoVery‘is going
forward. All‘of’ghese documents are going to be
disco?erable“I would think." ‘Ahd .-= v

MR. SMITH: That's why, Your Honor, we think
that the FOIA ‘case should be dismissed and that any
documents that are retrievable during discovery be,
through discovery bé sought in.that manner. in

fact, in these cases some of the very documents at

THE COURT: I would think most all of them
are. But anyway, they made a FOIA request so I've
got to rule:whether or not it should be dismissed

or whether or not you should produce them, whether

"or not they'ré public, wheéther or not they're’

entitled to attorney's fees for their FOIA
requests. And I will do that.

Anything else dealing with the FOIA that we
need to deal with here today? |

MR. SMITH: That:s in Case 350. We do ‘have

Case 4900 which has got similar issues.
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requested and we believe that moots the case as
well under Sloan V Friends .of the Hunley, 369 SC
20. | |

THE . COURT:- Any response?.

MR. SILVERNAIL: -First, -Your Honor, the fact
that Mrs. Pope is already in possession of a-
document from somewhere ‘else is ‘irrelevant under
the FOIA. . InsfactVIWhat\wehall hope for when we're
working under FOIA that.we ask .the public body for
documents, we find that there is no.surprise

there. That's why the FOIA .exists. :They call it

the Sunshine Law- - because it lets us look in to see .

what's going 6n.

- .-.And-so_the.provision of _documents_ from

-another source just doesn't satisfy any public

body's FOIA obligafions. " If you.got them you

produce them and. then 'your obligations are met.
Now as ‘to this about the Legacy Trust not

éxisting, it's a confusing argument_to«geﬁxaround}

I feel like, because it's -got 'some lawyers from a

fine law firm standing -here with us today who -seem . .

to have a client and it's been here since 2011
defending this case as well anybody can defend a
case. And so the. Legacy Trust additionally appears

tb have ‘a current asset.because it's a Plaintiff in

~
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Case 4900 against Mrs. ‘Pope and claiﬁs to have a
claim worth ‘téns of millions of dollars against -
her.

The Legacy Trust has never notified the Court
in that action that-it has ‘any doubt about ‘its
continued existence, and ‘it's never sought to
chaﬁge anything in thét case as far as I'm aware.

And as I cited in my brief though, “once a
trust is created which can be done the property
requirement for creating a trust is met even with a
revocable’designation of a beneficiary to an
insufanée policy. That, meaning that the trust is

created even if you later change the beneficiary,

AAAAA st0pwpaying“the_premiums;onvthe_policydW_Ihe_trust“mwL”mm_‘mn

may never actua}ly have a .dollar in-its coffers but
this expectancy that's revocable is .satisfactory to
create a trust. I'm not. aware of any.-.proceeding
that's been brought to terminate the Legacy Trust
and it's identified none. ..

This trust was also funded, according to the
settlement agreement, with contributions that had
already been made or were being made at the time of
copyright termination interests by some of the
parties to thevseptlément.

And thgt really brings ‘us to the. crux of the
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situation with the Legacy Trust being a public
body. And that is no case-:that any of the other
parties have cited “identifies a.situation where-a
public éfficial actingfin his official capacity has
created an rentity. And in -this case that's .what
happened. <“The Attorney General was one of the .
identified grantors to the Legacy Trust. At that
point I don't believe that we ‘have as harsh a test

-

for public support.

office and several-members.of'hié\stafffspent years
defending the Legacy Trust's .existence in the
Supreme Court. And, that wasn't .successful

______ though. _.The settlement._was 'thrown_out.. -But

Even if we do, “though, the ‘Attorney General's .-

whatever waS-produced in ‘the meantime doesn't cease
to exiét. When the restaurant .goes out. of business
there are still dishes in-.there.

And.so if it isn't a body at all anymore,
okay, the Court still is able to determine whether
it was a public body and if it was then those
documents are available. -

Now, in 2013 for the first time the Legacy:
Trust took the position that it did not exist and
as I understood ‘that was an absolute. It did not

exist.

C36230
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I've noticed in the briefs in. the affidavit
of Mr. Bauknight that the Legacy Trust presented
shortly before this ‘hearing, their position seems
to be a bit more nuanced. . And that it does not
exist as a icourt-approved trust, and it'does,not‘
exist in the form Ms. Pope sought to .get documents
from it.

If-it. exists it exists. If it did exist -~
there were documents. If there aren't then
somebody needs tévrespond. And mind you, ~the
Legacy'Trust has produced nothing because its taken
the position'it's not a public body. When Ms. Pope.

made a FOIA request-to it it responded by writing

request to us we'll sue you or seek sanctions or
something along those lines.

And so here we are just ésking*the Court to
declare the Legacy Trust to be a public body ana
that we're entitled to ‘the public documents within
its possession.’ ‘Thank you.

THE COURT: All right. Thaf-bringslus down
to -- what does it bring us down.to? We've done
the motion for summary judgment, ﬁotion»to dismiss,
motion to strike the affidavits. Where are we now

with 350? Anything else left in 3507?

hermawletiermsayingmifGyou make\another_FOIA - L

- 000291
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onopoly on providing water
through water linés:which’ultimately gives it the power to
control growth in’‘the”area and might be considered a
sovereign power enjoyed only by public bodies.

3. St. Johns Wg

Based on our analysis as set forth below, we believe because the St. J ohns Water Company
(the “Company”) received grant funds from the-State of South Carolina, a court would find it is
supported, at least in part, with public funds. Therefore, we opine that the Company is a public body
and is subject to the South Carolina Freedom of Information Act’s requirements. '

Law/Axnalysic

Chapter 4 of title 30 of the South Carolina Code contains South Carolina’s Freedom -of
Information Act (“FOIA”). Section 30-4-30 of the South Carolina Code (1991) affords individuals
the “right to inspect or copy any public record of a public body, except otherwise provided by § 30-4-
40, in accordance with reasonable rules concerning time and place of access.” - Thus,:as you stated
in your letter, whether or not the Company is subject to this provision depends upon whether it is
considéred to be a publicbody. Section 30-4-20(a) of the South Carolina Code.(Supp.2005 ) defines

“publi¢body” s

2 “dny’idepar'tfhent of -the - State, .a: ma)onty of,_dife;:‘\ttérs;of thelr K
representatives of departments within the executive branch of state '

“government as outlined in Section 1-30-10, any state board,
commission,agency, and authority, any public or governmental body
“or.“political *isubdivision .of:-the . State, . including -counties,
‘municipalities, townships, - school- districts, * and (special -purpose
- districts, ‘or ‘any-organization, corporation, or:agency supported i
whole or in part by public fiinds of expending public funds,including
-dommittees. subcommittéesadvisory committees, and the like of any
‘suchi ““body. by ~whatever . name - :known, .-and ‘-includes-.any
quasi-governmental body of the State and its political subdivisions,
including, without limitation, bodies such as the South Carolina
'Public Service - Authority -and “the : South Carolina -State . Ports
Authority. Committees of health care facilities, which are subject to .
this chapter, for medical staff disciplinary proceedings, quality
assurance, peer-review, including the medical staff -credentialing
process, specific medicalicase review, and self-evaluation, are not
public bodies for the purpose of this chapter.

(emphasis added). S R R

In Weston v. Carolina Research and Dcvelogmenf Foundatiog; 303 SC 398,401 S.E.2d 161
(1991), the Sopth Carolina Supreme. Court considered whether the Carolina Research and

000293 - .
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Development Foundation (the “Foundation”) was a public body as described in section 30-4-20(a).
Thé Foundation was'a registered nohprofit corporation, operating exclusively 1 for the benefit of the
University of South Carolina. The Court considered four specific transactions in an, eﬂ'ort to
determine whether the Foundation was supported by public funds and thus, met the definition 6 a
public body.  Thése:transactions included the Foundation’s  receipt.of part of the proceeds from the
sale of a hotel by thé University;the réceipt and management ofa federal grant money in connection
with the constriiction‘of:a biiilding} the receipt: of real.estate and grants from_.the City of Columbia
and Richland County;and routing:of contracts related to, research and deyelopment performed by
University employees:through'the: Foundation; resulting in the Foundatlon receiving a percentage
of the contract amount. Id. at 401-03, 401 S.E:2d.at 163-64- Based on 1ts consxderatlon of these

transactions, the Court concluded:

Each of the above transactions alone would bring the Foundation
.- within the FOIA’s definition of “public-body”. Taken together, they . .. - -
. -lead to the‘unavoidable conclusion.that the Fonndatxon isa ‘pubhc,v. S
“ . . =body”. This conclusion is thandated by the clear language of the. o
-~ "FOIA. ‘The-Foundation’s. argument that.the FOIA only applies'to .- .=

- .governmental .and quasi-governmental :bodies would rewrite. the ,

- 7statutory definition:6f “public body”.by deleting the phrase “or any oo ..
organization, corporation, or agency,supported in whole orinpart by. . .
public funds or expending public funds.” According to the

“"Foundation’s-;position, .a - corporation :that ..cannot :;be:labeled. . . .

i governmental-or ‘quasi-governmental -would be exempt from the . .
- +FOIA, regardless of whether it received support from public fundsor .~ . .

-+ sexpended public funds. Suchaconstructlonwouldobhterateboththe R
"mtent and the clear meamng of the statutory deﬁmt]on L

Id at. 403 401 S E 2d at 164 The F oundatxon contended a, common law dtstmctlon emsted,between \
public and private corporations, allowing: pprivate corporations to. be exemption { ﬁ'om the F OIA ld
Howéver, the Coiirt stated:“the unambiguous language of the FOIA mandates that the rece:pt of
support in whole or-in part from public funds brings a corporation w1th1n the deﬁmtxon of a pubhc
body. The common law concept of ‘public’ versus ‘private’ corporations is mconsxstent w1th the
FOIA ] deﬁmtlon of pubhc body and thus cannot be supcnmposed on the FOIA” Id.

N

The Couxt noted a lumtahon on the FOIA’s apphcatxon in certam c1rcumstances._é;t 3

v . +"Asthe tnal Judge correctlynoted tlns decxsxon doec not mean that the -
- FOIA would apply to business enterprises that receive payment ﬁ'om o
«public bodies in return for supplying specific goods orservicesonan .. .
' arms length basis. In that situation, thereisan exchange of money for
“~identifiable goods or services and-access to.the public body s records

-would show how the rnoney was spent ey

bodZSé
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ﬂ gi 404, 40.1_“8'_.“13';72d_at’_ 165, Ndr‘iéth_elgs‘s; the Court found such-an e‘xce‘pﬂtioﬁ no,t_épp\hfpéb.lé__here,
Statlng ‘ . v ps demnl o e el e T e e

" when a block of piblic funds is diverted en masse from apublicbody . .- ..
© % {o airélated organization; or-when the related organization undertakes .. .-
themanagementoftheexpendltureofpubhcfunds,the onlywaythat ...~ .-

- the public can detefminé with specificity how those funds were spent - :

’ - is" through access to therecords and. :affairs: of ‘the. organization . . :
a rece:lVingaI{d spendmg the fuﬁds.:“ Sl e SR AL TS SRt IR SN

(

Id.

P sy

Subseqiient to the Weston decision; the South Carolina Court of Appeals considered whether

the Palmetto Eléciric Coopérativé was a public body under the Whistleblower Act. Sutler v.
 Palmetto Elec:'Cco 1 Ing.;:325'S.C. 465,481:S.E:2d 179 (Ct. App. 1997). Accordingto the Court’s
opinion, the Co&i'péfé’tivé#r'_'eceivéd its ‘main source ‘of funding through the sale of electricity to its
members, but also received 1oans from the Rural Utility Service at an advantageous interestrate. Id.

- at 466, 481 S.E.2d"at 179.The Court ioted the Cooperative did not receive any financial assistance

from the State or ai;y‘pbliﬁé"al subdivision. 1d:-

i

’ Becau§§“ttfé‘ ;W}ﬁétl'ebIOWexi'-A:E:t’sﬁ:rdeﬁnition.of pubiié-‘bévdy is thesameas the definition

provided under'the F OIA;f'th—'é’—Com of Appeals’looked to the Supreme Court’s holding in Weston™
and the limitation ‘the Court sét on'its holding with regard to the exchange of money for goods or
services. Id. at 468;481°'S.E.2d at 180. ‘With'that decision in mind, the Court determined: “to find
that [the Cooperative] is a public body we nust find that it is‘(partially) supported by the loans and
interest rate it receives.” Id. at 468, 481 S.E.2d at 181. Ultimately, the Court concluded: “Just as
the FOIA doeés ‘ot*apply to enterprises that accept payment from’ public bodies in exchange for

, the Whistleblower Act does not apply to [the Cooperative]; who provides electricitytorural

S€rvi

g P

reas'in ‘exchange for loans with beneficial interest rates.” Id. at 469, 481-S.E.2d at 181. Thus, the

Céiit déclined “to hold théss loaris constitute:the ‘support’ that would transform Respondent into

a public body tinder the WhistléblowerAct.” 1d. -
This Office, in several opinions, also addressed issues of whether a particular entity
 constitutes a piiblic body under the FOIA. " In a 1992 opinion, we considered whether the ¥ amily
Counseling Center of Greenville was a public body for purposes of the F OIA. Op. S.C. Atty. Gen,,
January 16, 1992. The Family Counseling Center of Greenville was a private nonprofit organization,
which received fundirig from a-variety of sources including private.contributions, program fees, and
public monies. “Wé cited to Weston and ‘noted “the.FOIA is not limited, in;its application, to
governmental bodies, for to do-so would render meaningless [that portion-of section 30-4-20(a)
encompassing organizations, corporations,-and agencies.supported in-whole or in part by public
funds or expending public funds.]” Id. We also commented on court decisions and other opinions

of this Office providing insight into the concept of “support.”

(00235
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“While the notion of “support” is not ‘defined in the FOIA, the South
“Carolina Suprénie-‘Court ‘has - construed “support” to ‘mean- “to
fHaintain or-aid and assist in‘the mainténance,”-Harrs v. Leshe, 195
'S.C:526, 12'S{E:2d 538; 542 (1940), of to“uphold or sustain.?, State
v 'Stokes, 133'S:C; 67,7130 S!E«337,339:(1925).:. What: kind of
‘ 'support r how much:;isnéeded to bring an-entity under the FOIA is
-*likewise tiot fotind in‘the FOLA:+ Paynient of incidental expenses of
“a comitiftee established by a county legislative delegation to oversee
an audit of the Sourity school system from public funds; was arguably

enough support to bring that committee under the FOIA
Op.Atty.Gen, dated July 11, 1983. An ad hoc citizen’ committee
apparently totally supported (actuallyor “in kind”) by public funds of

o igomekind was felt to be'si bJect to the FOIA OpAtty Gen. dated .

R September 21 1989 ‘ T

“Id. Nonetheless we were' unable to conclude whether or not the Famlly Counsehng Center of
'Greenvﬂle is supported by public finds, because th1s qu&stlon “remams a quesuon of fact wh1ch may

requu'e resolutlon by the _]udlcxal system

Recently, in‘'an optmon 1ssued in May of 2006 we consrdered whether the Majonty Caucus _
of the South Caroliria‘House of Representatives is a public:body under the FOIA..Op. 8.C. Atty.

Gen.,’'May 19, 2006. ‘In"our 0p1mon, we rehed Weston and other cases decrded in South Carolina ~—~ =~

and in other Junsdtctwns 1d.

[W]e have prevxously concluded that FOIA contains no provrsron
‘exempting support ‘'of ‘an entity*through public funds ‘when ‘such
- support: might be ‘characterized: ds: “de-mhinimis” OF msrgmﬁcant ceo
ol sIndeedy ‘the dnguage of the statute’is phrased “in whole orin part...” -' .

¢ . tBased” upon the literal text of the statute, any expenditure of pubhc '

o ¢ “fundsis sufficient to ‘miéét the requirement of “in part” support'or.the- -
“expend[mg] pubhc fiirids” portion of the statute.. Here, Majority ..
-Léader~Metrill notes ‘that three staff members of the Caucus:are
“réceiving office spacé in the Blatt Building rent-free That, in‘itself, -

in our view, meets the requirements of the Act. Moreover, according - -
to Representative Merrill’s letter, the Caucus is using space,

- eqmpment and other résources provided to those members generally.
“While it is trué'that these are‘resources receivéd as a result of House
-mer_nbershxp, thefact that thé Caucusis also obtaining access to these .

© resotirces is ‘a*further:inditia:of the “support”™ the Caucus receives -
-from public:funds’ Fmally, itis our understanding that other: House

- staff personnel fromi time to ‘tifrie-assist the Caucus.: The salaries.of
‘these employees aré not paid by Caucus funds, but by the State. 'Ihxs

050296
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' was a basis for the conclusion that there .existed public ;funds

“support’ in’ Weston, our.1989 opinion, and Sebelius. We do.not

“believe . the .Fréedom -of . Information - Act. atternpts to draw a

.‘quantitative linebetween “insignificant” or “de minimis’ support and

substantial or §igni ﬁcant support from’ public funds. Accordmgly, we

- are of the opinion-that the- House Majority: Caucus s supported in

" 'wholeor in partby publxc funds and is expending public funds. Thus,

. . the Caucus is;in‘our viéw,a “public body?.and is; therefore subject
.:-.'ito the South Carohna Frwdom of Informatlon Act. - e

In your {etter, you mdtcatetl althoughthe Companyls a pnvate nonproﬁt corporation, it |

received and has been approved to receive loans from the USDA. Although, the Court of Appeals
decision in Sulter dealt with whether the electric cooperative was a public body under the
‘Whistleblower Act, becausé the Legislature used the same definition of “public body” in both pieces
of legislation, we believe this decision is instructive as to what a court would hold should the same
question arise under the FOIA. In that decision, the Court of Appeals clearly md1cated its view, that
aloan from a governmental agency does not constitute support under the definition of a pubhc body

- contained inthe Whistleblower ‘Act, regardless of the favorablility of the interest rate. :The Court

put such loans on par with:a payment by a public body in exchange for goods, and services, which
"the Supreme Courtdeteriined did oot qualifyas support under the FOIAdefinitionofa pubhc body.
Thus, considering Sulter, we do not believe a court would find the USDA loans to the Company
qualify as support for puxposes of the FOM regardless ofa favorable lnterest rate.

However, the fact that the Company recetved a $100 OOO grant ﬁ'om the State of South
Carolina presents a'more difficult question with regard to.whether the Company is supported with
public funds. Two of the transactions considered in Weston involved the receipt of grant funds from
federal and local governmental bodies. ;In that; case, although. the .Court _considered all four
transactions in question to determine if the Foundation was supported by public funds, the Court
emphasized each of those transactions. “dlone .would bring the Foundation within the FOIA’s
definition of “public body.” Weston, 303S.C. at. 403, 401 8. E2d at-164. ‘Thus, the Court in
Westson clarified that the receipt of- grant funds constitutes pubhc fundmg under the FOIA’s

definition of a pubhc body

From your letter we gather that the Company only recexved one grant in 1975 when the
Company incorporated. Thus, we imagine one could_argue the one time receipt of public funds over
thirty years ago is not sufficient to.subject the Company, a private entity, to the FOIA today.
However, as we noted.in our opinion issued in May of this :year, based on.a plain reading of the
FOIA provision defining a public body, .“[w]e do not believe the Freedom of Information Act
attempts to draw a quantitative line between “insignificant’.or ‘de minimis’ support and substantial
or significant support from public funds " Op. S.C. Atty. Gen., May 19, 2006. Therefore, we believe

060297



The Honorable Glenn F. McConnell
Page 7 :
December 28, 2006

a court would find the receipt of the grant ﬁmds by the Company evidences it is supported,at least
in part, w1th pubhc funds Accordmgly, 1t 1s our opinion that the Company is a pubhc body and is
sub_]ect to the FOIA I : -

Conclusion

O

~ We believe the Company’s receipt of a grant from the State of South Carolma sufﬁctently

evidences the support of the Company with public funds.’ Thus we ﬁnd the Co' Jpan eets the

definition of a public body provided inl section 30-4-20(a) of the South Carolina Code. Because'we
find the Company is covered under this defnition, it is cuu_;ect to. the FOIA reqw* ments found in
article 4 of t1tle 30 of the South Carolina Code. '

Very truly yours, -

ool Lo
CydneyM M mg
. Assistant Attorney General

REVIEWED AND APPROVED BY:

%@m @vﬁ»

RobertD Cook
Assistant Deputy Attomey General .
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" “Deféndarits.

. mﬂ
STATE OF SOUTH CAROLINA ) ¥F|9 COU&T OF COMMON PLEAS
COUNTY OF NEWBERRY 11 JN\ B Aﬁﬁmﬁo 2011-CP-36-364
E
Adele J._ Pope' T P .
e Foe . Plaintiff, ) AFFIDAVIT OF ADELE J POPE
‘ ) OPP"SING MOTION TO. DISMISS-" ,:‘1
V. ) AND REQUESTING EXPEDITED w Z
| ~ ) HEARING S
Alan Wilson, in his capacity as ) he o 2
Attorney General of South Carolina,.. . ) ..~ . .. o e 53 =+ 9
and James Brown Legacy Trust by L) B N - B P =
Russell:Baukmght its Trustee ., ) Ho W3
) :
)

Personally appeared before me, A_deje J. Pope; who being duly sworn, deposes
and says
1. This aff'davnt is based on my personal knowledge and bellef

2. For 35 years | have trned to be a'careful lawyer, waiting for the documents to

_tell the story that needed to be told. In this case, Attorney General Alan Wilson is

- - .

refusing to release public documents which, | believe, will tell the scandalous story of

what his own office and predecessor have done.

3. lam lnfor red and believe AG Wilson is refusmg; to release these publl\,
documents to cover up for lllegal and/or i lmproper actions.of Henry-McMaster; and hlsl
Sr. Assistant Sonny Jones since September 2007

4. | am informed and believe that AG Wilson is intentionally,‘and with knowledge
that his acts violate FOIA, denying and deiaying my legal FOIA requests made on June
30, July 19 and July 20, 2011.

5. 1 am informed and believe that AG Wilson is intentionally violating his own

1
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policies as described in the FOIA Handbook, because his office has determinéd that -
concealing public documents which show-what McMaster, Sonny and Russell
Bauknight did is taking precedence over. com‘plying with FOIA: [See 'E-)‘(’hibit"A] LT
6. Between March 2007 :and‘today:l havé beena party to 'moré’ than 20 lawsuits,
most in Aiken.County, related to-James Brown's $100 Million worldwide music émpire;
-1 1. | do.not believe being'in any of thésé suits;including one‘in RiChléﬁ'd -CoU’r’ity\,‘
should take away or diminish my:FOIA ﬁghts.’?i Ry TIPS R
8. .1 am seeking a.copy of the /Legacy Trust” McMastér.and Russell created ..+
| about 2 years ago to hold Brown's $100.Million'music'empire when ‘McMaster, in his ™
official capacity, tOOK it OVEr. =« st iy e o on
-8.- On January 30,:2009 Bauknight told the Aiken County Court that it was fair

and reasonable for McMaster to take over Brown's assets; put them in the Lega'cyiTrUst

(also called the :Settlement Entity) and then-give away about $50 milion of Brown’s

assets to people Brown intentionally.disinherited from his miisic empire._
10. Russell didn’t tell the Court . he was already trustee of the Legacy Trust."
11.-On.April 6,:2009.Sonny told the Aiken Court:
THE ATTORNEY GENERAL IS GOING TO .. “MAKE SURE'IT'IS - -
TAKEN CARE OF AND WE HAVE CONTROL OVER THE CHARITABLE
TRUST.AND SETTLEMENTENTITY, SO WE!LL MAKE SURE - K

THIS CHARITABLE TRUST AS SET UP PER THIS SETTLEMEN"'
WILL-BE .CARRIED FORTH PROPERLY... - o

12. A May 26, 2009 Aiken County Court Order approved McMastefs takeover

of Brown's assets.

13. With a duty to uphold James Brown’s Estate Plan, Bob Buchanan and |




appealed the May 26" Order.
14. Our appeal is now in the S. C. Supreme Court, but | do not believe my FOIA

rights should be-denied or suspended until the Court decides. ™ -

. .15. Whether o_r-not‘,th,e Supreme Court alloWs McMaster to destroy what should
have been South Carolina’s largest private foﬁndatién dedicated SOIéIy for scholarships
for needy and deserving -students '—:abo;lt $80 Million = I-believe | still have FOIA rights.

16. On April 30, 2010 Alan Medlin, attorney for Brown's companion Tommie =
Rae, threatened that:Sonny had. already. hired contingency-fee lawyer Ken Wingate
who would sue:Bob and me if we did.not drop'bur’[”appeal. |
| 17. For almost a year Alan and Sonny had tried to force Bob and meto signa
document not to criticize McMaster and what he had dohe, to destroy Brown’s “I Feel
Good” Trust. |
| 18. As the draft article ,J,eff “‘Smith and-l are writing, “Private Foundations, =+ .

Copyright Heirs, and Musical Millionaires — Why the James Brown ‘I Feel Good"-

Foundation doesn't...”, describes, anyone who advises private foundations or charities

in South Carolina - including me —'would have to criticize what McMaster did to -

destroy pnvate phslanfhropy in our State

19. On May 19 2010 the State wnthout anv attornev from the AG s off'ce - but

using the private, contmgency fee ngate Flrm - sued me, accusmg me of cnmmal

and civil wrongdoing.
20 7The Compléint isv strange.-

21. The State accuses Bob and me of the crime of overstatmg Brown s assets to

t

the IRS ~ at about $85 MIHIOH —Just to get a blg commission.
3
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22. | believe that Bauknight, lv,cha,ster- and Sonny fabricated the _sult for 1
reason: to ruin my career-as a trust and estate lawyer and Bob's as a distinguished
lawyer and federal maglstra,tetjudge because we dared to‘challen’ge what McMaster .+~
had done.

- 23.. _Zl\,/chaster._,and,_B,auknight,held a,w,esome:power», In May 2009 McMaster was
hoping to be }South,_,Calr,olj_n_a’._s;,ne,xt governor,.and-the managing partner-of Bauknight's ™
law firm was running.to. be South.Carolina’s ,n‘ext,.fAttovrney,.General.

24. In his 8 years as AG, McMaster-used outside “contlngency-,fee counsel only
about 7 or 8 tlmes McMaster sald these contlngency-fee lawyers were needed
because the State s opponents were huge multl natlonal drug companles All except
Bob and. me.. A

| 25 I wondered why the State could not bnng lts own surtagalnst Bob and me.

S

26. | knew tens of mrllnons of dollars In damage had been done to James N

G - N En N =N B G B TR S B am = . NN ..

_ Brown’s music emprre but I knew McMaster and Sonny had done lt

vyt

27 I wondered how Russell could be authonzed to speak for the State
28 I stlll wonder and belleve the pUblIC documents AG Wllson is wrthholdmg wrll :

tell me.

29. | do not belleve the State should be allowed to sue me through a prlvate

JEUUN S SN B T _..\.._,._ ——— S

Iawyer refuse for 15 months to produce a srngle document to supports lts false
cnmlnal clalms then clalm I have no FOIA nghts |

dO I belleve the publlc documents AG erson is refuslng to dlsclose will showA
that his own ofl"ce was also deeply mvolved in Baul\nlght s fraudulent devaluatlon of
Brown's worldwide music empire descrlbed below ) |

4
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31. In December 2010 Russell, at the same time he was receiving reports that

Brown’s Royalties for 2010 were $5.4 Million, sécretly told the IRS that Brown's music

empire was WOrth:only,$4:7:Mllllon and that Bob-and | fraudulently ovérvalued it by $79

Million.
32. .| believe anyone familiar with Brown's assets and income, including the 5
AG lawyers who worked on the James Brown matters; kiows this is outrageous.’
33. In April Jeff Smith and | finished & draft of “Private Foundations...”."'
*...34:1 am also workingon two other:pieces: " TE S

a. An article about tort réform and what McMaster.did, teritatively
called: “What Happens to the Subjects when the Attorney General
- becomes the King of Torts?"*and -

oy

b. Something longer — maybe only for my family — called The House of James,

about my experience with James Brown's Estate, Trust and wonderfu! home,
and my.great, great-grandfather.James, who - like Brown = lived in Beech'-
Island and had a brg wonderful house

35. 1 belreve that asa crtrzen ofSouth Carolrna I should be able to vrew any

public document | want to see whrle ! work on these artrcles - or for any other reason
36 ln May 2011 Russell told the Arken County Probate Court rn asworn
Inventory, that Brown s worldwrde music emprre was worth only $4 7 Mrllron

37 In May 2011 the State now through AG erson asked the Supreme Court
to supplement the appeal record wrth RJssell s $4 7 Mrllron value |

38. When Bob and I opposed the supplement because the $4 7 Mrllron conﬂrcts
with at least 3 offers 50 references in the record to a value between $80 Mrllron and
$100 Mrllron and ‘he value placed on Brown S assets by all fducra ries except

Bauknrght AG erson through Sonny, and Bauknrght asserted

5
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.. To be clear’ from the date of James Brown'side
Russell Bauknight w: PR/Trustee no oné
any due diligence to d ie value of the asset
valuation Appellants rely on is'nothing more than spect

Appellants have misrepresented to this Court that “offers
were made to the Estate and Trust to buy lts assets

39 l was of course ‘curious about what basrs the State had to make these
strong allegatlons agalnst me to our Supreme Court
' 40 Between June 30 and July 20 2011 l made several FOIA requests and

lntend to make more — because I want to fnd out from public documents how dee

the State, Sonny, Terry Brown, Tommle .Rae.and others were mvo]y}ed in Bauknight's

outrageous $4 7 Mllllon valuatron and these representatlons our Courts

41 I am mformed and belreve that the story of the McMaster/Sonny/Russell s

attempt to turn Brown's assets’into a pnvate polltlcal pocketbook for McMaster needs

be told.

42. | ask the Court to hear these matters as soon as possible. . -

FURTHER. DEPONENT SAYETH NOT.

@&&LQ \D&Q

ADELE J.POPE .

SWORN TO befére me this
6th day of Sefjftember, 2008

(L.S.)

Neféry Public for SeGth Carolina

My Commission expires: ?/}#y/c

<o
(e iop
(o}
o
(am}
S
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SOUTH CAROLINA FREEDOM OF INFORMATION ACT - ]

Dear Public Official:

The Freedom of lnformanon Act (FOLA) was enacl.ed to provrde dlrect access to the functions of government to the
general pubhc and the press In fact sunhght is essentml to the survxval of our representatrve democracy.

N
i

Govemment agencres and pubhc oﬂicra]s have a duty to disclose any pubhc information requested through FO[A- unless
that information is protected as described i in tlus handbook L LT SN S, .

While drafting South Carolina’s FOIA, the General Assembly offered the followmg

A

'

““The Genéral A.r:embly finds that it is wlal ina democralrc .rocrety Ihat public bmmex: be performed in an open
and public manner so that citizens shall be advised of the performance of public oﬂ' crals and of the decmons that
are reached in public activity and in the formulation of public policy.” .

'

Toward this end, provisions of this chapter must be construed so as to make it possible for citizens, or their.
* representatives, to learn and report fully the activities of their public officials ata nm'!mum cost or delay'to the
persons seeking access io public documents or meetings, "

As public officials, the people of this state have placed a great amount of trust in our ablhty i perform the tasks of

— -~ ~government. Intumn, we havé ai 6bligation ol only o adhere to the letter of this law, but also live up to its spirit througﬁ
compliance with every 1 reasonable FOIA request thhout delay or obstructron to the individual or entity seeking their right

 to public information:

The Alwmey Geneml s Office uses and recommends the followuxg FOIA gmdelmes
When'in doubt; disclos requcstcd information™ "
When in doubt, post the time, place, and purpose of the meeting
When in doubt, open the meeting to the public
When in doubt, release the document

The followmg guide provided. by the S.C. Press Association should answer the majority of questions you may have

regarding FOLA requests
When fulfilling a request rememiber a vigilant press corps is a requisite for good government; As pubhgoff crals we have
an added obligation to aid members of the media with their quest to properly inform the public. o = ~
P A .'-w «“ g
: ' R )
. Sincerely, o . = 5 A2
KL o =
Alan Wilson A= . © M
Attorney General : o2 U 0O
. M N L
o= Y 3
Ly <
o

REMBERTC. DENNIS BUILDOING  « POST OFFICE BOX 11549 o COLUMBIA, SC 29211-1549 » TELEPHONE 803-734-3970 o FACSIMILE 803-253-6283
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-6, 2011 on file herein,-both of which were based on.my personal knowledge and beliefs.

As STATE OF SOUTH CAROLINA \1 pR‘l\Tﬁg COURT OF COMMON PLEAS
TR %{\Dc
COUNTY OF NEWBERRY 42 11E WY il Action No. 2011-CP-36-364
‘ ' vee ‘\5“\“ o & G.o
S g',),C.x el
Adele J. Pope, I A
A Plaintiff, ).  AFFIDAVIT OF ADELE J POPE
' - ) OPPOSING MOTION OF
v ) MCcMASTER'S.LEGACY TRUST
) TO DISMISS N
Alan Wilson, in his capacity as ) ‘ LT T
Attorney General of South Carolina, ) Sl ) EHep
and James Brown Legacy Trust,by - .) . =~ . T SN 2
f T TR RV S CR ool
Russell Bauknight, its Trustee } SC[\"‘ N oo S8 m
S . M - R ’ 'C)D
Defendants. ) AR i:
oy

Personally appeared before me, Adele J. Pope, who being duly sworn, deposes
and says: |,
1. This affidavit is based on my personal knowledge and belief.

2. lincorporate by reference my Affidavits dated August 1, 2011 and September

3... I reaffirm my belief that McMaster’s Legacy Trust is a Public Body as defined
in the South Carolina Freedom of Information Act (“FOIA™), and that no suit, so far as |
Know, is pending in any Court .tod.eclavre_ McMaster's Legacy Trust ‘a Public Body
under FOIA. . |

4. | reaffirm that, so far as | know, in the more than 20 James Brown cases filed
in Aiken.Co:unty,\the 1in Richland County, the 3or4 Federal District Court Cases, the 1
New York case, and othﬁers‘, nobody has asked for relief under FOIA.

5. The vast majority of the James Brown cases, many still pending, were . - ,

commenced in the Aiken County Probate Court where, in my 35 years as a Trust and
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Estate’lawyer,"| do not recali anyone assemng a FOIA Suit cotild be commenced
6.- My FOIA request is for ‘the " State/AG to produce communlcatlons w1th
Russell Bauknight, the PR of Brown's Aiken County Estate related to Bauknlght’s L
_outrageous assertlon |n a sworn lnventory & Apprarsement (* I&A") filed in the Aiken
County Probate Court |n May 2011 that Brown s worldwrde music empire was worth

less than $4.7 Mllllon when he dled

7. On May 6, 2006 AG Wilson's Oﬁ'ce asked our S C Supreme Court to
qupplemenf the record on appeal (" ROA ) in an Azken County appeal with Bauknfghto
$4. 7 Mllllon and said it was the correct value of Brown s music empire. .| want to
know-wh_at basis the ‘State’'had for this representation’to our hlghest Court.

8. | believe the public and | have a right to know why the Attorney General of
South Carolina, who, as the State’s ‘chieflaw erforcement officér, enforces the tax

laws, securities fraud, and criminal actions ‘agairist vioiators ‘of FOIA, would tell our

.Supreme.Court that Brown's assets.are worth-less than-1/15 iwhatfevery—ﬁduéiary~-'other-1 o

than'Bauknight who has $erved Jamies Brown has ‘asserted Under oath was their value
— about $100 Million ($85 Million after Brown’s‘debt to the'New York Teachers) * -
s | believe the public and 1 have a rightto see the LegdcyTrust created by AG

McMaster in his official capacity, and to know whether that Trust, now under the direct ’
control of AG Wilson, is a public body under FOIA. ~ |

10. | believe | have a right to obtain”theée'and other public documents | have
requested since June 30, 2011, which'ma))"SUppOrt my belief that'there has been
wrongdoing within the Office of AG McMaster, and now AG Wilson’s ofﬁce.

11. | amiinformed and believe that the valuation documsnts | request will show
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that AG Wilson's office was. incorrect and had an improper purpose when it-asked our ™

Supreme Court to accept Bauknight's $4.7 Million value, instead of the true $100 Million

($85 Million after TIAA) value of Brown's WOrtdwide- music empire.
12. Some documents: which support my belief are: -

a. | & A of Alfred-Bradleyiand Albert Dallas;:two.of Brown's three original
Personal Representatives (Prs) filed in Aiken County on November 15, 2007
... showing value of about:$100:Million ($85 ‘Million: after the TIAA Debt); = i

b Sworn Estate Tax Return of Robert L Buchanan Jr and me
filed-with the-IRS on:September:25, 2009 :showing-value’of: James Brown's -
woddwrde musrc emprre at about $85 Mllllon

w’%i. et

C. Sworn I & A f"led by Bauknrght in Alken in May 2011 Asserts value of Brown S

worldwide music empire.is about:$4.7-:Million;.

d. Return of Appellants [Bob Buchanan and me] to motion of AG~~ -~ "
Wilson/Bauknight to Supplement ROA with $4.7 Million purported value appeal
from Aiken County Case 2008-CP-02-1647 (‘Case1647"); "+ -

g. July 2011.Order.of S:C. Supreme Court:declining to supplement ROA;and -

--h.--The April 2011 draft article Jeff-Smith-and | wrote:#Private-Foundations, " . -

Copyright Heirs and Musical Millionaires — Why The James Brown “I Feel Good"
Trust doesn't.:" describing Bauknight's intentional devaluation of Brown'’s assets

to beneﬁt Terry Brown
- 13 I am lnformed and beheve that when McMaster put James Brown s name

on the Legacy Trust he created in Iate 2008 or early 2009 to destroy James Brown s

real Estate Plan he mtenoed for oeopre to beheve James Brown had created |t Brown_

did not.
14. McMastefs Legacy Trust was never a part of James Brown s real Estate
Plan It was created by McMaster and Bauknrght as the vehlcle for funnelmg about

B

$50 Million away from the needy and deservmg students Brown s real Estate Plan

3
060308

Lot



intended to help, and giving it to relatives and claimed heirs Brown intentionally
disinherited from his worldwide music empire-

' 15. Brown’s real Estate Plan conslstS»of his Will and the Jarnes Brown 2000 -
Irrevocable Trust — both dated (and the Trust funded) August 12000 whigh all of
Brown E f ducranes other than Bauknlght have v190rously defended

16 Browh 's real Estate Plan‘ Ieft hlS entrre $1OO Mllllon worldW|de musm ‘empire

($85 Million after the TlAA debt) to educatlon prlnCIpally for scholarshlps for needy and

ERRI !<’;:

deserving students: throuoh The James Brown" "l‘

eel Good prlvate fo' 'ndatzon

s : '
: 3
; ot

slated to be South Carollna s Iargest prlvate foundatlon dedlcated solely to prowde
educatlon benef' ts for needy and deservmg students =
18 Although Browns orlglnal fducnanes Dallas Bradley and Cannon (the

“Dallas Group”), fully supported the Estate Plan,-Cannon and Dallas’ personal

wrongdomg overshadowed thelr support of the Estate Plan e -

.- 19 As Lewns & Babcock (the “Lewxs Flrm”) Iearned of the respectlve wrongful
acts ofthelr fducrary cllents in the Dallas Group, they took approprlate actlon and were

: relaeved as counsel

20 By contrast as Cann‘on and Dallas bad acts were revealed | AG McMasters
Office ordered a SLED mvestlgatlon but then contmued for years to have secret |
meetings and communications wnth Cannon Dallas and thelr advnsors

21. And McMaster contmued to accept large polmcal contrlbutlons from Powell
Goldsteln LLP Atlanta lawyers for Cannon Dallas Brown s son Terry and Brown s
grandson Forlando (Wllllam) as well as the Cox Group lnvestors (with Terry and
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Forlando as members). All advanced a plan to sell/buy the James Brown assets for

$90 Million - $102 Million; create and IPO; and pay the options or “kickback” derianded

by Cannon and Dallas; ... . .. .atsciisrs e o i el s
22, A quick review.of some of the matters in which Bob Buchanan and | were *
involved with Dallas, Cannon, the, Lewis Firm and othersfollows:: =

In July 2007, Bob Buchanan and |, with an attorney from the Lewis Firm,
drscovered that Cannon had taken $900 OOO OO from the 2000 Trust in 2006

b. In July Powell Goldstern Cannon and Dallas wrthout our knowledge orthe

...knowledge of the Lewis- Firm, tried to- secretly move the 2000-Trust, including ™
'The James Brown Feel Good” private foundatlon to Georgra to escape S C

Court scrutiny. BPERE :

c.In August 2007 Cannon resigned and Jg. Early released the Lewis Firm
from its oblrgatrons to h|m whrle lt contrnued to represent Dallas and Bradley.

'”d ln September and October Dallas and Cannon, wrthout the assrstance of the
Lewis. Firm, filed $10+:Mijllion in comrissions: claims against the Estate and
developed a secret relatronshlp with McMaster's Sr.:Assistant.”

e. By November 2007 Cannon’s secret cash purchase of a Million Dollar

___Tetirement home . in Honduras. was.discovered;:and-it: .was.-known'that-more - - - - -

than $7 Million had been misappropriated from Brown and the 2000 Trust
since 1999 while Dallas and Cannon served as his fiduciaries. * °

f. At hearings from November.15:20 Carinon took the 5"::Jg. Early and the
Lewis. Frrm recommended that Dallas.& Bradley resign; which they did; and
Bob and | were: app_ornted Brown’s: PR/T rustee; wrth all duty and authorrty

as if appointed by Brown.

. g. From. November 2007--April 2008. AG McMaster, working with Dallas,
* Forlando and their advisors, tned to help undo Dallas resrgnatron

A

23. In February.2008 the Brown’s Estate/2000Trust, through court-appointed

- counsel Kendall Few and .James Gilreath, sued Dallas.and Cannon, wlth'others,

seeking 12+ Million misappropriated from Brown; the Trust and Brown Entities since

5

060310




1999,
- 24. Although:McMaster’s Sr. Assistant told the Court in Novémber he was
seeking a SLED investigation of Cannon, and McMaster knew of the $12+ Milligh

misappropriation,-McMaster's Office retained-closeties Wwith them-While McMaster

received and/or solicited big campaign contributions from the 40+ lawyers invoived in

the James Brown matters

25 ln February 2008 McMaster and Forlando appeared on WlS TV

What the State is: sayrng lS that money should oo to_

through the trust for educatron

26.. The WlS artrcle sard

[Brown s] assets contarn hrs 60 -acre Beech Island home and even more
mportantly, rightto James Brown's image and music. All together the
estlmated worth is‘more than $100 million. “So the chrldren" McMaster
says, “the. needy children-stand to gain a lot.” -

27. When asked rf he .was. concerned that Iltrgatron t" led in December 2007 by
some of Brown s clarmed herrs would drssrpate Brown s assets, McMaster sdid:

There is a concern'some could be whittled away, but we think there

- is,s0 much: money:involved.because the name is so big and the rrghts to
hrs Image - really a valuable thing. We're tryrng to look at
‘this in the long term.

28. Between October 2007 and March 2008 the Teny/Fonando/Cox Group, now
all represented by Powell Goldstem oﬁ‘ crally formed “TJBL, LLC" bec.:use Bob and |
said it was not authorized to use "The James Brown Legacy. “ TJBL made three"
separate $90 Million-to $102 Million proposals to purchase the Brown assets.

28. On March 31, 2008 Powell Goldstein, LLP made a $1,000 contribtition to

McMaster's campaign.
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30. On April 8,20.08, after a full hearing,r,tlg. Early dismissed AG McMaster's
Office’s and Dallas at‘empts to get rid of Bob and me, and found that all of Bob s and
my servrce as both SA s and PRfl' rustees to that date had been both ethrcal and
appropriate. o B 1 ‘

31. On July 30, 2008 AG McMaster wrote Bob and me cont”rmrng he supported

us as 2 or Brown S 3 permanent trustees provrded we were property appornted under '

Brown s real Estate Plan WhICh we were

32 Eleven days later, on August 10 2008 McMaster secretly contracted wrth
some of Brown s clarmed herrs all drsrnhented from Brown S music emprre to
a. Get rid of Bob and me;

CrEtod

b. Take more than 50% of The James Brown “ Feel Good" Trust ‘
from. needy and deserving students; ignore Brown twg valid‘Estate Plans: -

and give about $50 Million to some of Brown's drsmhented relatrves and
. claimed relatives. gk

c. Create the “Settlement Entity”, now McMaster's Legacy Trust, and
’ place Brown s assets under the drrect control of AG McMaster now AG Wllson

33. Inlate 2008 or early 2009 McMaster.and Bauknight created the Leg'acyf'l‘/
Trust. | »

34. On or about ,Jan’uar-y,:t 7, 2009 McMaster filed an-unslgj"ne’d, incomplete
copy of the Legacy Trust in Aiken County.

35. In February 2009 Bradley and Dallassought to remove Bauknight'for'cause'
for recommending what McMaster did to the Aiken Court. A copy of that complaint is
attached as Exhibit A.
| 36. On March 26, 2009, a,second, modified, incomplete, unsigned copy of the

Legacy Trust was filed in Aiken County.

000312




37. .On April 6, 2009 AG McMaster's Senior Assistant told the Aiken Court:
THE ATTORNEY GENERAL IS GOING TO :.:MAKE SUREIT IS

TAKEN CARE OF AND WE HAVE CONTROL OVER THE CHARITABLE
TRUST. AND SETTLEMENT ENTITY, SO WE'LL MAKE'SURE

THIS CHARITABLE TRUST AS SET UP PER THIS SETTLEMENT
WILL BE CARRIED FORTH PROPERLY...

'I‘:.t( i

N‘38 ln May 2011 AG Wllson s Oft"ce asked our S C Supreme Cou1 to accept
Bauknlght s $4 7 Mrlllon valuatron of Brown s $1OO Mlllron musrc emprre as correct
why? R
?9 AG WIlSOﬂ has retusedto comcly wrth 7‘ clear 'proper FOIA requests srnce

Jne30,2011. Why? R |
40. lam lnformed and belleve that the threat made by DaVId Black EquIre
attorney for. Bauknrght as trustee of Mcl\rlaxs'ter’s Legacy Trust to sue me rf ] exercrsed
my FOIA nghts was lnappropnate o | ‘ ‘
41. My FOIA request for a copy of McMaster s Legacy Trust - now controlled by
AG erson - seeks lmportant rnformatron to whrch | belreve I am entltled regardless of
the progress.or outcome of the Aiken appeal, the Richland Case, the pending Aiken
Cases, or any other matters that are pending.
42. As.recently.as July 261 1:Dallas - like all ﬁduciaries who have served James
Brown except Bauknight — has confirmed in the public media that what McMaster's
office did to Brown's Estate $100 Million music empire was outrageous.
43. | aminformed and believe .the engagement by Bauknight/the State of one
of the State's most distinguished and cowerful litigation firms, Lewis ‘& Babcock, LLP, to
prevent Wilson's comp_llance with my FOIA requests signals AG Wilson’s resolve to

cover up wrongdoing within his office.
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44, In m'y 35 years as an attorney a_cjvising estates, tmst'ar{a -ﬂduci'ariejs, Iam
unaware of any suggestlonthat aF OlAswt éhould -or could legally — be brought in any
Probate Court. o | ‘

45. | am informed and believe that lt dlmlmshes our free socrét; .foer Attorﬁéy
General Wilson — who instructs State Agencues on FOIA comphance AND prosecutes
“those who violate FOIA — to refuse to comply w:th proper FOIA requé;;s fb:.publlc
documents, and assist or support an entity he controls in violating FOIA.

| 46. | am informed and believe that the I&A\ﬂled by Dallas and Bradley on

November 15, 2007 accurately values the James Brown’s more than 800 published
songs and Publicity Rights at about-$85 Million (after the TIAA debt), and the |
documents | seek under FOIA will support that fact.

47. From August 10 - November 20, 206-7, the Lewis Firh and its. clients Dallas
and Bradley, maintained control over the 80+ boxes of public documents Judge Early
ordered placed at a central location in his August 10, 2008 Order, so that al( lntﬁe're_sfte‘d.
Persons could inspect and copy them. AG Wilson is ‘now trying to conceal even thélse
public documents from public view.

48. This affidavit is based on my personal knowledge, including knowledge from
seve.n months of direct dealings with the LeWis Firm and their clients Cannon, Dallas
and Bradley, as court-appointed Special Administrator, with Bob Buchanan, of the
Estate of James Brown; the review of tens of thousands of public James Brown records

of which Bob Buchanan and | were custodians from November 20, 2007 until May 26,

2009; and my review of other public records.
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FURTHER DEPONENT SAYETH' NOT

e,

ADELE J POPE 0

SWORN TO before me th‘is
12th day of Sgptember, 2008 . o R

Notg%ubhc for South Carol
My Gommission explres [ewne
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As STATE OF SOUTH CAROLINA . ) - . IN THE COURT OF COMMON PLEAS

COUNTY OF NEWBERRY.., - . :). . CivilAction No. 2011-CP-36-364 " .- .
Adele J. Pope, ) Affidavit of Adele J. Pope
L - : ...Plaintiff, . -) .._.Supporting.SummaryJudgment

. ) Including Determination that
e Mot e s e ) +«James;Brown:LegacyTrust. :
) Created by Henry D. McMaster, in h|s _
Alan Wilson; in his capacity-as;, »; ...: . =)..:: ~<Capacity as Attorney General i3 w0 &
Attorney General of South Carolrna )y is a Public Body Under FOIA
and.James Brown Legacy, Trust, by :¢:) « o0 w7 cwba o 8 s 8 e
Russell Bauknlght its Trustee l
Defendants )
D .

- Personally appeared before me, Adele J. Pope, who being duly sworn, deposes
and says:
- 1. This affidavit is based on my personal knowledge and belief. - -
2. | request that the Court hold an expedited hearing on this matter, review the
documents in camera; and.,‘gra_nt__§um_mary J,udgment_ as follows:

a. The James Brown Legacy Trust is a Public Body under the S. C..Freedom
) of Informatron Act (“FOIA") .

b, Defendants should release copres of the Legacy Trust as requested

C. AG Wilson should release documents about Russell Bauknight's-$4.7
Million valuation of James Brown S worldwrde musnc as requested

d. Attorney's fees and costs are appropnate because the State/Legacy Trust
have acted i in bad faithin refusmg the documents :

3. Facts supportlng each of the above are set out below o
The James Brown Legacy Trust (“Legacy Trust”)

4. I am mfonned and beheve the name "James Brown Legacy Trust is
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deceptive because the Legacy Trust was not created by Jamés Brown, but by AG
‘Henry McMaster and his trustee, Russell Bauknight. It was nevet a part of Brown's
Estate Plan — the exact opposrte - |

5. lam mformed and belleve the Legacy Trust is" a vehicle by which the State,

through AG McMaste ‘— and now AG Wllson — intends to destroy James Brown's *|

Feel Good" prlvate foundatlon p . Brown s pnvate assets m the Legacy Trust created f;

by a public oft" cral now called pnvate take $50 Mrllron Brown gave to needy students

aid use it for the AG's piivale purposes, then cove. it up by saymg the woridwide music
empire the AG took over was worth only $4.7 Mrllron.

6.-1'am informied and believe that the Charts Bob Buchanan and | presehted to
the Aiken Court in 2009 (A & B), and others | have created and attached to this
Affidavit, demonstrate the neéd for the public information | have requested under FOIA,

a. BxhibitA:- - Lo

Chart 1 - James Brown’s INTENTIONS in his Last Will & Trust (2000) osj;

b. - Exhibit B: |

Chart 3- HOW THE PROPOSED “SE'ITLEMENT" DESTROYS/IGNORES

JAMES BROWN'S INTENTIONS o8y, -

c. Exhlbrt C

Attorneys Fees AG erson proposes ($13 $15+ Mrtllon)

. RO vs o

Attomeys fees to be pard by PR/T rustees of The James Brown' *| Feel Good”
Trust if AG McMaster had not taken over (less than $2 Million)

d. Exhibit D:

Detail, Lawyers AG erson Proposes to pay from funds taken by State from
Needy Studerits; ($13 - $15+ Million) _



e. ExhibitE; ...

Value of James;Brown's Music Empire AG McMaster's.August 10, 2008 -
Agreement Proposes to Transfer to Legacy Trust $84 Mxlhon or $4 7 Mrlllon'?

f. Exhlbrt F

Legacy Trust Trustees and Beneﬁcianes""ﬁosition about $47 Million value vs.
$100 Million.valyg of James Brown Music Empire Then:and Now..+ v

7 s '§tt’ :‘;"

7 l am lnformed and belreve that but for the support of the State/AG Wllson the

Legacy Trust would exist, but have no chance of taklng over James Brown s musrc

valuation; and prevent appropnate consequences to those who were mvolved in the

undervaluatlon scheme lncludmg State em' oyeesv, s

9. | am informed and believe that even though it may have‘bee‘n iltegally

, Createg,é‘,t_‘h_e__t_y_zega_cy Trus_txnoyy _fu_nptions'as_.a,;f?ut\)lic Body under FOIA, and should be

subject to FOIA? ' gt
a. August 10, 2008 - AG McMaster takes over Brown's assets
10. Entertainment icon James Brown, one of South Carolina’s-most talented and

generous citizens, died on December 25, 2006, leaving his $100 Million music empire in’

' Tam informed and believe that the Court should ﬁnd that.it is a Public Body unless the '
AG conﬁrms on behalf of the State that it is void because it was illegally created. -

AN
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trust to educate 7 designated grandchildren? and needy and deserving students.?
11. Bob Buchanan and I became Brown s PRfl' rustees on November 20 2007
12. In Iate December 2007 some clalmed helrs challenged the Estate Plan

13 The challenges were baseless

) 1 ¥

14. On August 10 2008 w1thout consultlng WIth any Brown f ductary, AGT |

McMaster agreed wrth some of the clalmed helrs Brown mtentronally excluded from his

Y

music emplre

d that he partl w'll create an enuty (the settxemem entity”) that w|ll
. receive any and all assets or proceéds payable to’ any of the' partles '
now or in the future, by virtue of any rights of James Brown, any of the
“entities of James Brownj:the Estate of Jamés Brown; the Auglst 1, 2000
James Brown Irrevocable Trust, the Charitable Trust, :and/or any rights
thé parties hereto have'as héirs; devisees, and/or sudcessors to James -
Brown for any purpose, including not limited to copyright, royalty
persona,-image, likeness; etc. The parties will divide any and all such
assets and or proceeds in the following proportlons for as long as such
assets-and proceeds-are paid into’said- ‘entity ‘or-any successor entity
thereto: (1) 50% to the Charitable Trust;; (2) 25% to Tommie Rae..(3) =
25% to all parties hereto representéd- by Lodis Levenson as they agree -
among themselves [Emphasrs supplred ]

CRfrE '1"{\

15.In late 2008 'or early 2009 the Legacy Trust was created, with Bauknight as ™~
its trustee. L
16.. Modifications to the Legacy Trustwere made.”
17. The State/AG'’s office.vigorously support the Legacy Trust and its taking of

James Brown'’s private property, intended for needy students.

2 A fund of $285,000 each.

3 Chart 1-and Chart 3 are part of the Record on Appeal (“ROA”) and an "attéchnient _t'o
Appellant’s brief in the appeal from Aiken County Case No. 2008-CP-02-1647 (“Case 1647").
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18. Ina heanng on January 30 2009 AG Jones five months after AG McMaster

asserted control over Brown s pnvate assets sald

as any resources | needed to proceed in this case. We've had these N
. people, these attorney;.including myself, to devote'whatever time'was: -~
necessary to proceed w1th this actron [T r. 1/30/09 Case 322, p.67]

Fafhyhe o)
a..-k. o N

19: Between August 10, 2008-and May 26,:2009 about 5:attorrieys paid by the i
State joined by more than 20.pri\ratei'attorneys fought all of Brown's ﬁdU‘ctaries;é'to take -
$50 Million from \.T‘Ehe_;flames‘,;Bvrfov;'n'?-_‘?l'=Eee!.,fGood31.rTrust; and transfer Biown's private
assets to the Legacy Trust, to be taken over and controlled by the AG. = t: . wists

20...About.$14: Mrlhon of the $50 Mlllron would go to contlngency fee lawyers
representlng chents wrth baseless clalms N

| 21 The May 26 2009 crrcu1t court order allowrng Brown s assets to be taken by

McMaster and put in the Legacy Trust is-on appeal,-but no stay is in‘place.:

22. |:aminformed and believe that _the_:StatelAG has the awesome duty to-
control the Legacy Trust and Brown's music empire under §] 7.2 of the Trust, which

says:: .. . -

. 7:2+ Right to- Remove and Rep!ace The Trustee of the [Legacy]
Trust shall be chosen and appointed by the South Carolina Attorney

General; who has the power and right to remove: and replace the -
Trustee 4

23. As the person who selects and removes the Trustee the Attorney
General/Settlor has the duty to insure, as requrred by Artrcle XIV that
The Trustee shall admrmster the Trust in @ manner that does not
adversely affect the-current qualification and continued qualification of -

the “| Feel Good” Trust as a charitable trust. If necessary or desirable
the Settlors [including AG/State] agree to modxfy the terms of this-

5
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Agreement to the extent necessary to preserve the charitable tax-

exempt status of the | Feel Good Trust to the extent allowed by law. o

24. lam rnformed that the AG s condomng a fabrrcated “farr market value of

$4. 7 Million for Brown s $84 Mrlhon musrc emplre by the AG s appomtee where a pnvate

benefi crary has a nght of f' rst refusal to buy the music emplre is — at best- -

ety

Good" private foundation ~ now also controlled by AG Wilson.

25.  aminformed and believe that the Stete/AG Wilsoris actively supporting "
- the Legacy Trust's devaluation of the $80 Million “I Feel Good" Foundation, a.s"’follost-b'

.. a..~ First; by reducing the “| Feel Good" Trust from $80 Million to 47 %%

of $80 Million LESS $2 Mllhon about $38 Mrlllon

......

b. Then by selling the $80 Mrllron asset to Terry, a famrly member for
- - .afake $4.7 Million “fair market value.”: - ..

26. Chart C shows how the State/AG Wilson is supporting Terry Brownand = -

- Bauknight's other beneficiaries under the Legacy Trust by condoning the fabricated

$4.7 Million value which all know to be false.

27. | am informed and believe that AG McMaster delegated to Bauknight and his -

advisors the duties of the AG’s Oft' ice to see that the “I Feel Good". pnvate foundatron is
managed, operated and rnvested in accordance wrth IRS.“g‘urdelmes makmg |t
important for the publlc to see if Bauknlght and others are engaglng m self—deahng or
lmpropnety | | . a

28. lam lnformed that all of the pr0w3|ons of the Legacy Trust not only allow—
but require — the Attomey Genera!/State to support and oversee the management and

operation of the Legacy Trust

28. Between May 26, 2009 and June 8, 2010 the Legacy Trust, supported by

[ e
i
oo
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the St‘atg,l addgd; 10 Nexsen Pruet attorneys and a.battery of other attorneys, to ins'"t'Jr‘e"
the Legacy Trust would. take over. Brown’s assets; pay-them; and pay the disinherited

claimed heirs; and be secured for future control bythe AG. -t v win e il

.30, At the same time, N ﬂ's{mgna‘gingvpartneir announced -’hie.»:'Wa'_”s_. runlngto be

£33 Ee CEEEE

the ‘next AGAndAGMcMasterwasrunmngtobe govenor.: Both lost on Juné 8,

“31.The'AG's Office, NP and others, however, coritinusd tq dedicate -~ -

¥

extraordinary, effort to see that needy students do not gstwhat Bréwi'intended for

them.

32. AG Wilson has important day-to-day functions and coritrol over the Legacy

Trust, ang?h_i___g_ gcﬁyq,ﬁ_pyve[:_sjgh_t‘.an,d,vigilant;e is required in at least the 'follbwing o -

particulz;avr_s; e e
a. Under 116.1 the approval.of AG.Wilson orhis'successor, is = = -
required to sell all or substantially all of the assets of the Legacy Trust. o
“b. Under 11 6.2, however, the State/AG's failure to respond within 30 days to any
Beneficiary’s request for a vote on any matter could arguably be disastrous. 1t
states:

6.2 Notice of Vote. The Trustee or any Beneficiary may at any
time request a vote of the, Beneficiaries as to any such matter as'may -
require a vote under this Agreement by giving notice and a request to
all the Beneficiaries of a vote pursuant to the terms-of.Sections 8.3 and

8.4 below. If a hoticed beneficiary [ie,. the State/AG] does not
respond with its vote on the applicable matter in writing within 30
days after such time as the notice is deemed to have been given,
such Beneficiary [the State/AG] shall no longer-have the right to
vote on such matter. [Bolding and brackets supplied]

C. Under §8.3 of the Légacy Trust instruments are deemed delivered e‘ithfer_
when sent and confirmed (fax) or three days after mail or express service is
. received by the sending service.

33. Héviﬁé sér\)ed aé an advis‘o‘r to trustees for more than 30 years, and _having_‘ .
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qualified without objection as an expert in Probate and Trist law in James Brown Case

2009-CP-02-1647, | can say to a reasonable dégree of professional certainty that the
terms of the Legacy Trust which'l have reviewed: =+ " - |

.-..place a high-burden of continuing vigilancé on the AG to protect the “I Feel
“Good" Private Foundation, which AG McMaster has already agreed to reduce to
less than 47 %% of its-original sizé; and g

b. could arguably cede all power - and loss of the Trust assets —to mlnonty
private beneficiaries by the AG's mere fallure (or Bauknlght’s for him) to respond
in 30 days to a faxed vote.request:i+ .5 _

34. The AG/Staterhas supported the Legacy Trist by delcga‘t ng to Bauknlgnt o

its Trustee, essential functions of the AG's office, including the oversnght of the

dramatically reduced *| Feel Good”.pnvate.foundatlon." U

35. The AG/State has supported the Legacy Trust by alithorizing Bauknight to

assert to the court that he “speaks on behalf of the Attorney General of South Carollna

36. AG Wllson s Oﬁ' ice, supported the wrongdorng of the Legacy Trust’s trustee

by joining Bauknlght’s representatlon to the Supreme Court that Brown S musnc empire

at death was worth less than $4 7 Mllllon I
37. Dunng this penod the State/AG has supported the Legacy Trust by
condoning the payme_ " of what le be $14 Mllllon or more rn contlngency:and secret

legal fees, to be taken from needy students and funneled and pald through the Legacy

Trust.

38. AG Wllson has supported the Legacy Trust by not admonrshlng or replacung
those who fabricated and/or condoned a $4 7 Mrlllon value of Brown s musrc emplre
when all have knowledge (as def ned in the Trust Code) |t lS false

39. The State/AG continues to support the Legacy |rust now paylng rts own

ReN

attorneys and allowmg the Legacy Trust to hlre dlstlngwshed outsude counsel to fight

8
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this FOIA request so that the public wil be prevented from knowing:: - *

a. How much more than $14 Million:does-AG Wilson‘intend topay
lawyers for dismantling The James Brown “| Feel Good” Foundation?

b, What membersof the AG's Office were involved in the fabricated '~

$4.7 Million valuation of Brown's assets? - R

-~ ..C.. Why did the State authorize the Wingate Firm/Legacy Trust Trusiee
~ to'accusé Bob Buchanan and me of causing tens of millions of dollars

of damage to Brown's music empire while 4t tha same time'th&'trustee

(Bauknight) presented to the IRS a fabricated $4.7 million valuation of the
same music empire?

d. Why did AG Wilson né ﬁre Béukniéhf and admonishiHis staff
for presenting. $4.7:Million to the Supreme Court when public
documents make clear it was outrageous?

©. Does AG Wilson's cover up,of:AG McMaster's takaover of
Brown's private property by resisting all FOIA requests mean those

‘intending to create charitable foundations will not do 'S0 for fear their
private property will be taken over as‘the Attorney General's money?”

40. 1 am informed and beheve ‘tvh:étg“the Court should find that the Jamgs_» Brown

Legacy Trust is a Public Body under FOLA

e TheLegacy Trust should be Hiscldsed by both Defendants

41 '."“'fhe’Légéé; Trust was creéted-:t;y lfhevAtto'r’né‘y General of South Carolina |

and is now controlled by the Attorney General of South Carolina. _

42'." Thetrustee 'c;fr the;'l'.'ééacy Trust has assé&ed that he ‘_‘aqt_s of :bgl_jalf of’ ,,th? .

B |

Attorney General, = |
43. The Legacy Trust e;nd-aii:mbdiﬁbaft'iohs are public documents and should be )

disclosed.

7 ) T

d. The Vsluétion .i'li‘formation is public and shou!d_ be disclosed
44. The Attomeyh Général of South Cafolina has told our Sup'r_eme.'vC‘purt that

Bob Buchanan and | have AmiSfépre'séhte'd the value of BroWn’_s music empire to them.

coie v

—

L
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45. The AG's appointee has told the lR_S Bob and | lied {o them and overstated

the James Brown assets to get a blg fee '
46 135+ boxes of James Brown documents whrch would show that this $4.7

Million fabncat:on |s an outrage were already made publlc in August 2007

47, Documents made publlc in 2007 show that between 1999 and 2006 Brown

earned at Ieast'$5 l,llron a‘ ollows

In Road Show Revenues etc.  $25,000, 000 00+
]n R@yamec e ¢2: OOO OOO OO" L
TR ‘$50_oo_q_ﬁqo‘q_'oq+ e

And that from 2003 2006 Brown earned more than $5 Mllllon per year with:

Road Shows (Wm Morns) . $ 18 000 000 00+/-
Royaltles s - 12,000,000 00+~
$ 30 000 000 00+/-

48 In February 2007 one of the attorneys for Brown s ongmal Trustees Rodney '

Peeples, Esquire, descnbed to the Alken Crrcunt Court Brown s worldwrde importance

by explaining that Brown eamed $1 Mllllon a week in h|s annual 3-week overseas show
tours. I o ‘ | o _

49. The extraordlnary value of Brown s Publlcrty nghts is exempln" ied by the
single example of the Global Gamlng contract negotlated just before Brown s death.
According both to Brown S onglnal fi ducnanes and publlshed reports it was projected to
produce $500 000 per year after a 2 3 year development period.

50. Just after Brown's death, a famlly-owned company, Pmnacle issued a
prospectus to raise $200 Mllllon for the acqunsrtxon of the James Brown assets _
asserting that exploatatlon of Brown s assets was Vlrtually wnthout llmlt

51. The AG s Offce has even fled wnth the Supreme Court the portions of the

10
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_ SWORN TO before me this ~ -

- IRS documents it wants the Court to see.

52. The AG's appointed trustee has asserted to the IRS that Bob and | lied and
-that his independent appraisal is proof of that lie — and the AG’s Office has told that to

our Supreme Court.

53. | am informed and believe that the documents | seek are public statements

by the AG and pubfic documents,. and should be disclosed for one or more of the

following reasons:

a. The State has access and control over the appraisal, the IRS docuiments and
the documents it relied on to accuse us of wrongdoing.

b. There is no basis for conﬁdéhtia_l.ijfy

been fully aired in Aiken C_foun'

c. All of Brown's historical financial inforiratio

ns of Brown's assets have

nste vas available for inspection and
copying without limitation. "

FURTHER DEPONE'NT';SAYETH’:NQT_.V_-.” L -
T 00 e
28th day of Sepfember, 2011 BT L

NotaWﬁnL;yi{ for8outh Carojina .
issi

My Com on expires: /B//zaas o N

11
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James: %mwm s E%"E”FM"E‘%@MS inhis

Last Will & Trust (g@gm;

2008

Educational Trus & G'children’'s Education Trust
PR/Tr. Comim LilLegal Fees/Admin
Debt to Teachers '




- Chart3 ¢
HOW THE PROPOSED "SETTLEMENT =+

DESTROYS/IGNORES JAMES BROWN'S INTENTIONS:

i James Brown Estate/Trust Settlenient Proposal *
{Hynie Brown/AGI8 of 13+ potential Heirs)

A

(Over objection of PR/Trustees Buchanan and Pope)
(2108}

i EEducational Trust

4 a;-ﬂ%,,Se,ttfénvg Parties, their Attys., taxes, elc.
B G'children's Education Trust

OPR/Tr. Comm

& Legal Fees/Admin

& Debt to Teachers
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éxhibit-C
Attorneys’ Fees AG Wilson proposes to pay
Attorneys’ fees PR‘[l'ls'rustees would pay*
l.‘ - AG Wilson proposes to pay éttorneys:
A. Contingency Fees:

Rosen and Team (est). . . = - - $ 6.6 Million
Levenson , o ' -$ 7.7 Million

~ B.  Other Attorneys’ Fees:

1. 10 Lawyers at Nexsen Pruet Unknown
2. Contingency-Fee Counsel o
Kenneth Wlngate Percentage of claimed

“tens of millions” of losses
3. A Camden Lewns :
4. 19 other- attomeys

($14 3 Million + Unknown
addmonal payments

Total AG-approved fe

1. Attorney Fees of. EstatelZOOO Trust mcludmg The James Brown “| Feel
Good” Trust if Appeal Successful

A.  Contingency Fees A None

B. Others: James Bailey $100,000;
‘ Lewis & Babcock, Thurmond;A. Silvernail;
Hogan & Hartson;Tressa Hayes;
Daryl Williams, Cal Watson, further
-administration: _ Less than $1.9 Million
Total Buchanan/Pope fees Max $1.9 Million, less
recovery from Dallas,
Cannon, Children,
Forlando*-

* Pyt. for frivolous suits sought from TPP proceeds and $285,000 Forlando Fund

N\

* Few/Gilreath claim omitted from both; payable from recovery from Cannon/Dallas.

12
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(

Proposes to pay from State or Legacy Fr rust ‘taken by State

SRS

10.

1.

Affiant believes none of the Estimated $14+ Million of Attorn

. J: C. Nicholson
“Emory Smith

.--Freddie Kingsmore
" Rick Reames

.Exhibit D

Detail, Contingency Fee and other. Lawyers Stz te/AG Wr.son 4

Attorney/Firm
State of South Carolina

. .. 7*Henry,D.;McMaster -
~Alan Wilson
" C. H. Sonny Jones

Mary Frances Jowers

Some Attorneys for Family Members and Claimed Famlly Members :

Louis.Levenson Contingency $150,000 + 30%

Robert Rosen . Contingecy Fee (Est'd)

David Bell Represents clients opposing &
supporting settlement
Matt Bodman.

Peter Shahid Lawyers for claimed child not born ,
SRR S of marriage.:Refused DNA test

'S. Slotchiver GAL for claimed child who refused o

DNA testing.

_ Jeanlee Tax Lawyer
_David Michel - g i,
‘Alan Medlin

Heyward Carter

Nexsen Pruet Attorneys

Submitted $4.7 Million to IRS
Assisted Kingsmore

William Newsome \
David Black

Wm. Wilkins

Wm Klett

Julio Mendoza

Gorge Scott

. Other NP Attomeys

vSweeney Wlngate & Barrow, PC Attorneys

Kenneth anate
Mark.Gende

Rett Kendall
- Wl"em-galhovu.ﬂm

A. Camden Lewis
Total attorneys’ fees from “| Feel Good” Trust

]

State/AG did not Support the Legacy Trust.

13
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- +Unknown ;, -

~from Needy Students

P_ay

" State salary
State salary
State salary
State salary

Unknown

, See Rosen,

“vSeeRosen . -

;“See'Rosen.

“Unknown # "

Unknown . ;i «osid o 0t
Unknown
-»Unknown. -

""Contingency Fee ’%'Gf' '
“Tens of Millions of -
Dollars ‘but in default
on counterclaims.

Unknown

$14.3 Million +

Unknown amounts

‘paid to attorneys

" _illsted above

eys except L&B Would be pard if the




EXHIBIT E

- “Valire of James Brown'’s Mus:c Emplre - o
AG Mct\'taster s Augiist10;:2008 Agreement Proposes o -
Transfer to Legacy Trust - $_V84§_M,|‘lhon or $4.7 Million? . .

Asset - Description

$12+ Mlthon clalm against
Cannon, Morgan’ Stanley and
others. Sunts filed 2/08.and -
later. $13+Million documented
claim. Atdeath Cannon had
$1,080,000 and 2 beach
houses. Had.cashed $5 Million
“check to nobody" at defendant
Bank. -

“Royalties” — rights to more than - 1.

800 publlshed and unpublished

N
t

AG ] BuchananIPope

WllsonlBaukmght L “Value
Value .. ..
Unallocated $1 10 Nilion

songs. Averaged $3+ Million © =~~~

per year before and after death.

“Publicity nghts" Z Worldwide
right to exploit image and
persona, includirigfinalized
Global Gaming Contract.

Tangible personal property
other than Jewelry, furs — cars;
-items sold at Christie’s; items on
loan to 4 museums efc.
Christie’s appralsed some of
these items. - e

Geronimo, LLC other
miscellaneous, assets

Unallocated $40-55 Million*
Unallocated $45:55 Million*
$05Milion - $2Milon

Unallocated ~ Unallocated
($15 Million+/-) (@1 5Mll||on+/\)

$4,697,736.00 $84,000,000.00

*Range of value ’p, fced on assets by Cox, Hammond Dallas, Bradley and
numerous others .Court-approved formula to value royaltles/pubhcnty rights

wnthout appralsal 3 letters of mtent

4
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EXHIBIT F |

Position of Settlor/Beneficiaries of James Brown Legacy Trust ~-.

$100 Million vs..$4.7 Million Value of
James Brown Musical Empire
Then and Now

1. Office of the Attorney General of South Carolina:

December 6, 2007

February 7, 2008

May 6; 2007

2. Terry Brown:
Feb. 29, 2008

March 27, 2008

September 2008
January 30, 2009
May 6, 2010

3. Tommie Rae Hynie:

February 9, 2007

' AG Sonny'Jones:

Re: James Brown Legacy initial offer 10-12-07

], like each of you, have been contacted by Dr. Cox and Toby Byron
as to the purchase (see attached 10/12/07 letter) of the Trust Estate
for $100 million plus 5% of the gross profits from the company to be
formed. ...please advise as to the following... /

.. I have heard for the last 3 months that the sky will fall and the
offer will go away if we do not accept it now...your thoughts. Also,
who else is out there who can make an offer if at all.

AG McMaster appears to WIS TV::

“What the State is saying is that money should go to thé needy children through
the trust for education.” . )

...Those assets contain his 60-acre Beech Island home and even more
importantly, right to James Brown's image and music. All together the
estimated worth is more than $100 million. - ' b

“So the children” McMaster says, “the needy children stand togain alot. . . "
McMaster “There is a concern some could be whittled away, but we think
there is so much money involved because the name is so big and the rights
to his image - really a valuable thing. We're trying to look at this in the leng term.

AG \Mlson,'through Sonny Jones, tells Court $4.7 Miilion is correct value of music
empire. : .

Terry Cox for “The James Brown Legacy” makes offer (Letter of Intent) for all
assets of 2000 Trust: “The purchase price for the Assets will be between
$90,000,000 and $100,000,000 plus a continuing payment equal to five percent of
the gross profits that we generate from licensing those assets that can be
licensed....All cash...90 day due diligence period. Terry Brown make
simultaneous offer for Estate Assets (TPP), $2 Million.

COPIES TO SONNY JONES, BILL SHEARER.

Terry Brown, w/ TJBL, offers $2 Million for TPP and TJBL another $90 Miltion -
$100 Million plus 5% from licensing -
Terry's son Forlando 39% owner and joint venturer with Terry, Cannon, etc., in

TJBL, assert $150 Million offers still open for James Brown assets.

AG McMaster gives Terry Right of First Refusal to buy Brown's assets - ie.,
match a “fair market value® offer. .

Terry tells Supreme Court that *fair market value® of Brown assets at death is
$4.7 Million

P

Tommie Rae asserts, through counsel,

15
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~ May 6, 2007

_ LITERALLY, IF YOU [JG. Early] DON'T ACT TOMORROW YOU KNOW, THEY

TThe Cannon Group] CAN SIGN A CONTRACT TO SIGN ALL OF MR.
BROWN'S BOOK OF }4USIC WHICH CGULD BE WORTH $100 MILLICN —
THEY COULD SELLIT. FOR 20 MILLION IN ORDER TO RECEIVE THEIR 2
MILLION.

MR. PEEPLES: ..MR. BROWN WAS VERY FAMOUS IN JAPAN. HE WOULD
GET A MILLION DOLLARS A WEEK FOR THREE WEEKS IN JANUARY EACH
YEAR. P.92

MR. ROSEN: I MEAN, SHE LlVED WITH MR BROWN FOR TEN YEARS. THE

*ISSUE OF WHETHER SHE'S HIS WIFE OR NOT HIS:

WIFE, THAT'S A MATTER TO BE‘DETERMINED LATER

. Tommie Rae tells Supreme Court that $4 7 Mulhon value for music empire is

_ correct.

4, Dr. Yamma Lumar:

January 2007

President (Husband CFO) of 'fan'illy company, Plnnacie which

. Issues prospectus to raise $200 Million to acquire Ja'nes Brown assets.

May 6, 2011

Yamma and siblings tell Supreme Court $4. 7 Ml"lOn value is correct.

§. Daryl, Deanna, Larry, Venisha - See Yamma

6. Russell Bauknight:

* January 30, 2007

December 2010
May 6, 2011
* May 6, 2011

'Recommends tmnsfernng all James Brown assets to hlS Legacy

Trust ‘but does not know what they are worth. Has heard $80 Million.
Secretly tells IRS music empire worth less than $4.7 Million
Files fabricated $4.7 Million figure with Probate Court.

Presents fabricated $4.7 Million value to Supreme Court.

b

L)
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(0%
(O8]



- STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF NEWBERRY Clwl Actlon No. 2011 CP -36- 364

AFFIDAVIT QF ADELE J. POPE
IN FURTHER SUPPORT OF ALL RELIEF
REQUESTED IN COMPLAINT, EXPEDITED

)

)

)

)

)

Adele J. Pope, )

et 7 )

: )
V. ' ) HEARING'AND /N CAMERA REVIEW

' ) -

)

)

)

)

)

)

)

Plaintiff,

»(..
’!"‘(—,

e

Alan Wilson, in his capacity as*
Attorney General of South Carolina, -
and James Brown Legacy Trust, by « °
Russell Bauknight, its Trustee

;;m
'Dm

ALNNOD AHHEQMBH :
a3d

_ iHﬂUJi
CSY3IM08
IhE o 9- 190 I8

- Defendants.

Personally appeared before me, Adele J. Pope, who being duly swomn, deposes
and says: -
| 1. This affidavit is based on my personal knoWledge and belief.”

2. I am informed and believe that information | obtained this week (beginning
October 4, 2011) further supports my position that Attor’hey General Alan Wilson, aefing
through C. H. “Sonny” Jones, is vigorous‘ly ceverihg up important puﬁ'lic documenis;
including those sought in this FOIA Suit, wh_ich will help the public deeide:

- a. Did AG/Candidate McMaster authorize the State's first™
contingency-fee tort suit against S. C. Citizens Buchanan and
Pope, using only private lawyers to falsely accuse them of
crimes, for the improper purpose of silencing their cntncusm of
his takeover of James Brown s assets'?

b Did AG McMaster lmpmperly authorize Russell Baukmght
to “speak on behalf of” the Attorney General of South
Carolina in makmg the false accusation that Buchanan and
Pope causéd “tens of millions of dolars” damage to Brown’s
worldwide music empire while simultaneously supporting

Bauknight's “appraisal” of those same assets at less than
$4.7 Million?

000334



c. How involved was the Ofﬁce of AG McMaster/Wilson in
creating and/or presenting the purported $4.7 Million value of
- Brown’s music empire the to IRS and Courts and in falsely
accusing Buchanan and Pope of criminally overstating
Brown's assets at about $85 Million?
3. Yesterday I prlnted from the WebSIte of Attomey General Wllson the 10
Litii;atron Retentlon Agreem_ent AG -erson asserts are:

all active contingency fee litigation retention agreements that the-
' Attomey General has executed, except matters in which disclosure

is currently under review by a court. [Emphasis supphed See Exhrblt A]

4. AG Wilson’s Website does not assert - as AG erson s Assrstant Sonny
Jones asserted in September -- that a stay prohibits the dis_semin_ation of the
McMaster/Wingate Contract to sue Buchanan/Pope.

5. The McMaster/Wingate Contract to sue Buchanan/Pope is “under review by a
court” for only one reason: Wihgate, on behalf of two AGs, has refused for a year to
produce it, and on August 9, 2011 — more than a month after my FOIA request ahd
several days after this suit was filed — sought a protective order asserting it is a private

‘document — a direct _violation of the language of all known Litigation Retention
Agreements. |

6. Wingate and Bauknrght both purportmg to speak for the State/AG through

Wingate - asserted
Fee ‘agreements are the e_‘pitome of privileged conﬁrhunication.
PlaintiffsO [sic] therefore request that this court issue a Protective
Order prohibiting the efforts of Defendant Pope from dlscovenng
the Fee Agreement [See Exhibit B] :

7. As relates to the purported _Iessethan $4.7 Million valtue of Brown’s music

empire, on September 9, 20111 requested, among other docum,ehts, the following

000335



information from AG Wilson under FOIA:

1. All preliminary appraisal reports and/or other document(s)
which support the August 23, 2010 [in bold] statement to the
Supreme Court of South Carolina by then-Attorney General
McMaster and four Assistants, signed by CIyde (C H. ) Jones
placed in context as follows:-.

* 6. Respondents dispute Appellants’ assertion that the
. settlement agreement hasthe potential to_divert “tens of millions of
dollars” from the Trust. Presumably this representation to the
Court is based on Appellants numerous underoath .~ 7:: 0 o5
‘representations about the date-of-death value of the Trust, ranglng"’ '
anywhere from approximately Eighty-Five Milliori ($85,000,000.00) -
-Dollars on'the federal estate tax return to approxrmately Ore =~
Hundred Million ($100 000,000.00) Dollars'in affidavits, pleadings,
and teshmony
Valuatlon assertrons by Appellants predecessors were srmllariy
without any underlying appraisal. By contrast; Bauknight has
- pursued the appropriate fiduciary route and engaged a -
nationally renowned and respected appraisal firm to value the
Estate and Trust. Although the expected completion date for
- -the appraisal is a couple of weeks away, a preliminary report
indicates that the date-of-death value of the Estate and Trust
will not exceed Twelve Million ($12,000,000.00) Dollars. '

b AND

4. Any Document(s) which show when and in what form Russell
Bauknight, serving at the pleasure of the Attomey General,

notified the Office of the' Attorney General that he asserted James
Brown's assets at his death on December 25, 2006 were worth
about $6.5 Million and his woridwrde music emprre less than $4.7
Million on that date. :

8. In response to those two requests, on October 3, 2011, AG Wilson, through

Sr. Assistant AG Tracy Mey_ers, said:

Responding to your request (numbers 1 and 4)...this office does
not possess any such documents, and therefore, is unable to

provide this information to you. [Emphasis supplied.]

C.

(/:3
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9. A copy of my October 5, 2011 response to Ms. Meyers' letter of October 3 is

attached hereto as EXhlblt C.

10. Based on the documents recelved thls week, as of October 6, 2011 I am

mformed and belleve that AG Wllson S contmued refusal to comply with FOIA shows:

a. Attorney General Wilson’s Office does not have a single document to support

the assertion made by two Attorneys':General, in two separate years (2010-11),
to our S. C. Supreme Court— that James-Richardson, the pro bono counsel

in the Aiken County Appeal of Case 2008-CP-02-1647, Bob Buchanan and .

| were not truthful with.the Court when we asserted that .the.damage McMaster

did to The James Brown “| Feel Good” Trust has the the potential to divert
“tens of millions of dollars” from the Trust WhICh James Brown mtended for

needy and deserving students. e

b. Attorney General Wilson is actively concealing his office’s authorization of,
and/or- participation in false representations made by AG Wilson’s agent Russell
Bauknight, “on behalf of the Attorney General of South Carolina” that Bob
Buchanan and | criminally overstated Brown's assets by $79 Million in swomn IRS
documents (at about $85 Mllllon)

c. Attorney General Wl|SOﬂ is concealmg his Off ice's part1c1patlon in and/or
support of the false representatlon by Bauknight to the IRS and.two Courts that
James Brown's worldwide music empire at his death was worth less than $4.7
Million. :

11. A chronology of some of the actions of the Atforney General’s Office follows:

April 2010 , Agent for Tommle Rae threatens that AG Sonny Jones has hired

ngate to sue Bob and me if we do not drop Aiken Cty.
Appeal — which would require us to sign agreement not to criticize
McMaster for destroying The James Brown ‘I Feel Good” Fdn.

May 19, 2010 Wingate sues Bob and me. Seeks “ten of millions of dollars.”

for alleged damage to Brown's worldwide music empire.

August 2010 AG Sonny Jones tell Supreme Court our assertion that

McMaster's actions have potential to divert “tens of million
of dollars” from “I Feel Good” Trust is untrue — appraisal
will show James Brown assets less than $12 Million.

September 2010 Bob and | counterclaim against Wingate’s clients.

4
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October 2010

November 2010
November-2010-
October 2011

December, 2010

January 2011 .
May 3, 2011.

May 6 2011
May 2011
June 30 - July
2011

July 2011

July 15, 2011

August 2011
September 2011

September 2011

Bob asks for copy of Wingate Litigation Retention Agreement
[I ask shortly thereafter]

Wingate clients default on counterclaim.

Wingate/A'G McMas'ter/Bauknight/AG Will'son refuse copy of
McMaster/ngate Agreement to sue.Buchanan/Pope

Bauknlght presents secret $4 7 M|II|on appralsal" of Brown’'s music
empire-to IRS and secretly asserts Bob and | overstated Brown's
assets at $85. MI"IOn to get a bng fee- . a cnme

IRS tssues closmg Ietter after Baukmght's’ false allegations.

Baukmght fi les.sworn I&A in Alken assemng $4.7 Million value.

Baukmght/AG Jones ask the Supreme Court to supplement Aiken
County appeal record with Baukmght’s purported $4.7 Million value.

J. Richardson asks Supreme Court not to supplement Record with
Bauknight's purported $4.7 Million value for music empire.

| ask, under FOIA, for Litigation Agreement and Valuation Info.
Goes to Wingate and Wiison.

Supreme Court declines to supplement record.

Bauknight threatens me with lawsuit if | exercise FOIA rights.
Bob and | continue to seek Litigation Retention Agreement.
Wingate and Bauknight — both purported agents for the State -

continue to refuse to produce agreement. Assert on behalf of
the Attornev General itis pnvate

Jg Mannlng contmues heanng schedule for motlon to

disqualify/enjoin Wingate as counsel for State and 12 private
plaintiffs and Bauknight as State's purported agent. No stay sought

- or granted.

AG Sonny Jones asserts Jg. Manning granted a stay, preventing

. release of Wingate/McMaster Agreement to sue Buchanan/Pope.

September 28, 2011 Jg Manmng s 1-word order confirms heanng continued. No stay.

-[Exhibit D]
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October 2011

October 5, 2011

Qctober 6, 2011

- Buchanan/Pope on Website. Does not assert stay, instead says:

AG Wilson's Office notifies press that it must stick with AG Jones'
story that there is a stay order despite Order of Jg. Manning.

AG Wilson's Office posts all Contingency Fee Litigation
Agreements except McMaster/Wingate Agreement to sue

-

CONTINGENCY FEE LITIGATION

RETENTION AGREEMENTS

" Below are all active contingendy fee litigation retention agreements -

that the Attorney General has ‘executed, except matters in which
disclosure is currently under review by a court. The Attorey
General often retains private counsel for matters that require
specialized expertise or involve an extensive commitment of
financial resources and personnel.” By retaining private counsel,
the Attomey General is able to pursue effective enforcement of
state statutes in large, important cases the Attorney General's
Office itself would otherwise be unable to pursue.
Affinion/Trilegiant (marketing and billing) ...

AstraZeneca (Seroquél)...

Cephalon (Provigil, Gabitril, Actig)... -

GSK (Avandia)...

Janssen (Risperdal)...

McKesson (Average Wholesale Price)...

Merck (Vioxx)..

Multiple pharmaceutical companies (Average Wholesale Price)..

Muitiple technology companies (liquid Crystal displays)...

Multiple oil companies (underground storage tanks)

AG Wilson still refuses to post or comply with FOIA requests for
McMaster/Wingate Agreement to sue Buchanan/Pope.

12. 1 am informed and believe that the AG McMaster/Wingate Litigation

Retention Agreement and other FOIA documents will show that the Wingate suit did not

6
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“require specialized expertise or involve an extensive commitment of financial resources
and personnel” on the part of the State, but was intended to.ruin Bob’s and my careers
and force us to droo the appeal of McMaster's destruCtion of James Brown's Estate

Plan.

13. lam mformed and believe that the date of the contract - expected to be
Aprll or early May 201 O and other FOIA documents wull confr.m. that ngate
although a certified specialist, conducted no.due diligence before using the power of the
State, with Bauknight-as the State’s purported agent, to falsely accuse us — on behalf of
the State ~ of crimes.,

14. | am informed and believe that the Wingate contract will show that Wingate,
Bauknight as the State’s purported agent, and AG Wilson's Ofﬁce have consistently -
violated the following requirement, among others, of the Litigation Retention .. -
Agreement: ' |

Article IIl. CASE MANAGEMENT...

F. Public Records

Any material, data, files, discs, or documents created, produced or
gathered by Special Counsel or in. Special Counsel's possession in
furtherance of this litigation, or which fulfills an obligation of this-
appointment, shall be considered the exclusive property of the State of
South Carolina. Special Counsel agrees to adhere to South Carolina
Freedom of Information Act, South Carolina Code of Laws, §30-4-10 et
seq., and maintain all public records in accordance with State law;
provided, however, that Special Counsel shall consult with, and obtain the
approval of, the Attomey General before responding to any public records
request. Special Counsel agrees to comply with the Attorney General's
policy on document retention and to refrain from destroying documents
unless otherwise permitted under this policy. Special Counsel agrees to
comply with Rule 417 of the South Carolina Appellate Court Rules.
Special Counsel agrees to request written confirmation from the Attorney
General's Office prior to destroying documents. This Agreement shall be

considered a public document. [Emphasis supplied.]

7 -
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15.. I am also informed and believe that the McMaster/Wingate contract to.sue
Buchanan/Pope will show that either it does not contain, or Wingate has violated, the
constitutionally- required provision contained in (all other Litigation Retention
Agreements: |

All pleadings, motions, briefs, formal documenté and agreements
must bear the sugnature of the Attorney General or hIS desrgnated
- assistant. ‘

16. Although [ have requested a copy of the McMaster/Wingate contract to sue
-Buchanan/Pope, | believe that the document — authorizing Wingate to use the power of
the State to seek to dest.roy my career and Bob’s for the benefit of private individuals --
is void as against public policy, as a violation of my Due Process rights and/or for other
reasons.

FURTHER DEPONENT SAYETH NOT. "~

(80lz Y. fpo-

 ADELE J. POPE Y

SWORN TO before me this

6th day of Octgper, 2011 ;
-~ {L.S)

NotaryPubjiefor SGuth-Carojin | - .

My CompAission exptres 11 wlb

8
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RETENTION AGREEMENTS

-8 court. The Attomey Gencral ofien retains'private counsé! for mitters thai fequire

Exhibit A

HoME CURRENT ISSUES OPINONS HAPORTANT LINKS
CONTACT LS

'S

CONTINGENCY FEE LITIGATION | .

Below are ll active coatingency fee itgation retention agreaments ihai ihe Attorney
General has exccuted, except matters in which disclosure is currently under review by

Rl

specialzed expertise or involve an extenive. commitment of financial resurces and

personnel. By retaining private counsel, the Atomey Generak is sble lopursus .,
- effective enforcement of state statiites in"large, imoortent ceser thet 1};; Attgruey

General's Office itself would otherwise be unable to pursue,

 Affnon/Triegiant (makeing asd bllng) ~ litgation rteotion agreement

AsraZencas (Seroqul) - lgation tention agreamont
’ "c\:mm'(ﬁ.sv;gn; Gabitl, Actig) - igation tetention agrecment
GSK (Avandis) - litigation retention agréemhent
Janssen (Risperdal) - litigation retention agreement
McKesson (Average Wholesale Price) — Iitigation ietention agreement
Moeck (Vioxx) ~ litigation retention agreement

Multiple pharmaceutical companies (Average Wholesale Price) - titigation
retantiosn agreoment ) .

" Multipls technology companics (liquid crystal dispiays) ~ litigation retention
agreement - i T

Multiple ofl companies (underground storage tanks) ~ litigation retention agrecment
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Txhibt 3

STATE OF SOUTH CAROLINA
' COUNTY OF RICHLAND

RUSSELL L. BAUKNIGHT, as Trustee of -
the James Brown 2000 Irrevocable Trust and
the James Brown Legacy Trust, as Personal

" Representative of the Estate of James Brown,
and on behalf of Henry Dargan McMaster, in
his capacity as Attorney General of the State
of South Carolina; Tommie Rae Brown,
individually and on ‘behalf of her minor child,
Jameés Brown IT; Daryl J. Brown, individually
and on behalf of his minor child Janise - -,

* Vanisha Brown; Lindsey Delores Brown;
Deanna J: Brown Thomas; Jason Brown- - -
Lewis; Yamma N. Brown, individually and

" on behalf of her minor children Sydney |

; ,Lumar and Carrington Lumar; Tonya Brown;

: fVemsha Brown Larry Brown; and Terry

A,(.’,Brown

and

HENRY DARGAN MCMASTER, in his
capacity as Attomey General of the St