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STATEMENT OF ISSUES'ON APPEAL

1. DID THE CIRCUIT COURT ERR IN APPLYING THE UNFORESEEABLE AND -
OUTRAGEOUS TORT EXCEPTION AND DENYING ISCO’S MOTION TO
COMPEL ARBITRATION?

2. DID THE CIRCUIT COURT ERR IN RULING THAT DAVIS’S NEGLIGENCE
CLAIM DID NOT ARISE OUT OF OR RELATE TO THE EMPLOYMENT
RELATIONSHIP?

STATEMENT OF THE CASE

Respondent Daniel 'Lee‘Davis (hereinafter “Davis™) filed this action on September 13,
2017, alleging claims for breaéh of contract and negligence against Appellént ISCO Industries,
Inc. (hereinafter “ISCO”). ISCO filed a Motion to Dismiss and Corhpel Arbitration on October
16,2017. Davis filed an Amended Complaint on November 15, 2017; and removed his cauée of |
action for breach of contract. ISCO renewed its. Motion to Dismiss and Compel Arbitration on
November 30, 2017. On February 21, 2018, Davis filed a Memorandufn in Oppdsition to ISCO’s
Motion to Dismiss and Compel Arbitration. On F ébruary 23, 2018, Circuit Court Judge R. Keith |
Kelly held oral arguments on ISCO’s Motion to Disfniss and Compel Arbitration. On Abril 6,

2018, Judge Kelly issued an order denying ISCO’s Motion. ISCO filed a Notice of Appeal on

 May 3,2018.

STANDARD OF REVIEW

Circuit court determinations of arbitrability are reviewed de novo on appeal. Gissel v. Hart,

382 S.C. 235, 240, 676 S.E.2d 320, 323 (2009).



FACT}S

ISCO is a Kentucky Corporation with its principal place of busihess in Kentucky. (Motion
to Compel, Ex. 2.) Davisis a citizen and resident of South Carolina. (Amended Comp. § 1.) ISCO
is a global customized piping solutions providér. It maintains émployees, manufacturing facilities
and distribution sites in over 35 states. (Motion to Compél, Ex.2.)

ISCO hired Davis fo work at its South Carolina facility on Mra)"/ 30,2007. At the initiation
of employment, Davis signed an Arbitration Agreement with ISCQ. (Motion to Compel, ‘Exs. 2
and 3.) Davis worked for ISCO in South Carolina. His e'mp-loyment rgcords were,'mainfainéd at
the Company’s corporate 'ofﬁce in Kentucky. (/d., Ex. 2.)

Davis wofked for ISCO as a mechanic and a ﬁéld technician. As a field technician, Davilsv
assisted on work-related calls with individuals outside of South Carolina. (/d.) During his
employment with ISCO, Davis attended annua1 sales meetings and safety meetings outside of
 South Carolina. (/d.)

| | Thé data breach that is the subject of Davis’s Amended Complaint occurred on March 2,
2016. (Motio}l to Compel, Ex. 2; Amended Comp., § 13.) It affected 449 current and former
- employees throughout 35 states. (Motion to Compel, Ex. 2.)- Specifically, on March 2, 2016, an
employee in ISCO’s human resources departmeﬁt received an e-mail from someone posing as a
senior executive at [ISCO asking for embloyee 2015 IRS Form W-2 data. (Motion to Compel, Ex.
2, Attachment 2; Amended Comp., 4 13-14.) Because the e-mail appeared to come from within
ISCO, the employee gathered th¢ requeéted W-2 data’in electronic format and transmitted the
information by return e-mail. (/d.)

Two days after the data breach, on March 4, 2016, ISCO sent the affected employees a



letter providing notice of the data breach. (M.o.tion to Cémpél, Ex. 2, Attachment 2; Amended
Comp., § 18.) ISCO provided these employeeé with free identity theft protection services through -
LifeLock. (Motion to Compel, Ex. 2, Attaqhmenf 2.) On March 29, 201_7, ISCO informed these
émployees that it had again retained LifeLock for an additional year of free identity theft
monitoring. (/d., Ex. 2, Atte;chment 3.) Following the data breach, the affected employees have
currently been provided with two years of freé identity theft protection services throu‘gh-LifeLock'.
(Id.) ISCO again recently renewed this'coverage for an additional year so that these employees
remain covered with free identity theft monitoring through May 18, 2019.

Davis alleges that he has beénldamaged as‘ a result of the data breach that included hié
personal identifying information (“PII”). Davis’s Amended Complaint alleges that ISCO was
negligent in failing to prév’ent this data breach. | | |

The Arbitration Al'greeme'nt signed by Davis at the initiation of his employment with ISCO
contains a mandatory arbitration clausé for “any and all claims, disputes or controversies arising
- out of or relating to my caﬁdidaéy for employment, empldyment ar_ld/or‘ cessation of er'rixployment”.

with ISCO. (Id. Ex. 3, q1.)

ARGUMENTS

L. THE CIRCUIT COURT ERRED IN APPLYING THE UNFORESEEABLE AND
OUTRAGEOUS TORT EXCEPTION AND DENYING ISCO’S MOTION TO
COMPEL ARBITRATION.

The circuit. court denied ISCO’s Motion to Compel Arbitration based solely on the _
reasoning in Aiken v. World Finance ‘Co.rp. of South Carolz'na, 373 S.C. 144, 644 S.E.2d 705
(2007). (Order, p. 1-2.) In Aiken, the Court created an “unforeseeable and outrageous torts.

“exception” to enforcing arbitration agreements. The Court ruled that that it would “refuse to



interpret any arbitration agreement as épplying to outrageoﬁs torts that are unforeseeable-to a

reasonable consumer in the context of normal business dealings.” 373 S.C. at 151, 644 S.E.2d .
709. Aiken involyed an afbi_tration agreemeht in a commercial contract and a theft and improper

~use of the plaintiff S informati.on by the defendant’s employees. 1d. TheASOuth Carolina Sﬁpreme
Court held that the arbitration égreement in this commercial contract did not apply because the
alleged conduct by the defendant in intentibnally stealing the bofrower’s personal information was
not foreseeable and invol'\(ed an outrageous tort. Id. This exception created in Aiken is no;t

| applicable to the instant case because it is contrary to the United States Supreme Couﬁ’s ruling in
AT&T Mobility, L.L.C. v. Concepcion, 563 U.S. 3‘33, 339, 131 S.Ct.ll 740,179 L.Ed.2d 742 (2011).
Further, the ruling in Aiken is limited to the cdﬁsume’r context and does not apply to employment.
In addition, 'the exception in Aiken is limited to ‘cilaims"that are‘both unforeseeable and .allege
outrageous torts committed by the defendant, neither of which apply in this case.

A. THE FEDERAL ARBITRATION ACT APPLIES TO THE ENF ORCEMENT OF
ISCO’S ARBITRATION AGREEMENT

In its Motion to Compel Arbitration, ISCO argued that the Federal Arbitration Act (“FAA”)
applied_ in this case. (Motion to Compel, Ex. 1, p. 3-5.) Davis did not challenge the applicability
of the FAA. (Davis’s Memorandum in Opposition.) The FAA applies in this case because the
relationship between ISCO and Davis involxlfed interstate commerce. For example,

1. ISCO is a Kentucky corporation with its principle piace of business in Louisville,
Kentucky;

2. ISCO’s human resources department and personnel files are kept in Kentucky;

3. Davis is a South Carolina resident;

4. Davis worked for ISCO in South Carolina;



5. Davis worked for ISCO in areas outside of South Carolirna.' Davis workéd for ISCO
asa méchanic and a ﬁeld technician. As a field technician, Davis assisted on work-
related cails with individuals outside of South Carolina.

6. During his employment with ISCO, Davis attended annual sales meetings and
safety meetihgs outside of South Carolina.
(See Mbtion to Compel, Ex. 2.)

The FAA and. well-established case law interpreting the FAA strongly favor the
enforcement of égreem’ents to arbitrate. Section 2 of the FAA provides that written agreerﬁents to
arbitrate "shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in
equity for the revocation of any contract.” 9 U.S.C. § 2 (2013).

(429

The United States Supreme Court repeatedly has stated that the FAA represents ““a liberal
federal policy favoring arbitration agreements.”” CompuCredit Corp. V. Greenwood,. 132 S Ct.
665,669 (2012). As the Fourth Circuit has eiplained, “Pursuant to that liberal polipy, ‘any doubts
coricerning the scope of arbitrable issues should bé.resolved in favor of arbitration, whether the
problem at hand is the construction of the contract language itself or an allegation éf waiver, delay,
or a like defense to arbitrai)ility.”’ O’Neil v. Hilton Head Hosp.,' 115 F.3d 272, 273-274 (4th Cir.
1997). Moreover, the éfrong federal 'policy favoring arbitrationiapplies with equal force to claims
created by contract or by statute. /d. at 274.

It is well settled that agreements to arbitrate claims in the employment context are valid
and enforceable. See, e.g. Circuit City Stores, Inc. v..Adams, 532 U.S. 105, 123 (2001) (stating,
“We have beeh clear in rejecting the supposition that the advantages of the arbitration process

somehow disappear when transferred to the employment context . . . . Arbitration agreements allow

parties to avoid the costs of litigation, a benefit that may be of particular importance in employment



litigation., which often involves émaller sums of money than disputes concerning commercial
contracts.”) (Internal citations omitted). “The (FAA) leaves no placé for the éxefciée of discretion
.7 by a district court, but inétead mandates that the dis&ict court shall direct the parties to proceed to
afbitration on issues as to which an arbitratioﬁ agreement has been signed.” Dean Witter Reynolds, |
Inc. v. Byrd, 470 U. S 213,218 (1985) (emphasis in original).

South Carolina courts, the F ourth Circuit, and other state courts routinely and consistently
enforce agreements to arbitrate employment disputes. See Towles v. United HealthCare Corp.,
. 338 S.C. 29, 41, 524 S.E.2d 839, 846 (1‘999) (holding that the arbitration agreement covered a
. former employee’s claims and noting that “any doubts conceﬁing the s_cépe of arbitrable issues
'shoulld be resolved in favor of arbitration’;); O’Neil, 115 F.3d at 276. “It is the policy of [South
Carolina] and federél law to favor arbitra_ﬁon[ﬂ and ‘any doubts concerning the scope of arbitrable
issues should be resolved ini favor of arbitration.”” Landers v. Fed. Deposit Ins. Co., 402 S.C. 10'0,
109, 739 S.E.2d 209, 213 (2013) (quoting Am. Recovery Corp. v. Computérized Thermal Imaging,
Inc., 96 F.3d 88, 92 (4th Cir.l996)). “.[T]he party revsisting arbitration bears the bﬁrden of proving
that the claims at issue are unsuitable for arbitration.” Hall v. Green Tree Servicing, LLC, 413 S.C.
267,271,776 S.E.2d 91, 94 (Ct. App. 2015).

As outlined below, the circuit court erred iﬁ failing to eipply these principles in favor of
arbitration.

B. THE UNFORESEEABLE AND OUTRAGEOUS TORT EXCEPTION IS

CONTRARY TO THE UNITED STATES SUPREME COURT S RULING IN
AT&T MOBILITY V. CONCEPCION.

In AT&T Mobility, LLC v Concepcion, the United States Supreme Court reiterated its

position that arbitration agreements must be placed on “‘équal fodting” with other contracts and

enforced according to their terms. 563 U.S. at 339. In Parsons v. John Wieland Homes &



Neighborhoods of the Carolinas, Inc., 418 S.C. 1,-' 9,791 S.E.2d 128, 132 (2016), South Carolina
Supremé Court Justices Pleicones writing the majority bpinioh recomﬁended overruling Aiken’s
unforeseeable and outrageous tort exception “[b]ecause the outrageous tcﬁts éxception is not a
general contract principle, but instead one that has been applied only to arbitration clauses . . .”
Justices Pleicones opined that this exception was inconsisfent' with Concepci’on and its Support_ing
federal jurisprudence and recommending overruling Aikeh. Id. (“Accordingly, to the extent South
Caroiina cases apply the outrageous torts exception, I would now overrule those cases and find the
trial court erred by determining the exception precludéd enforcement of the arbitration clause.”)

The United States Supreme Court recently ‘Conﬁrmed the reasoning in Concepcioﬁ in Epic
Sys. Corp. v. Lewis, Nos. 16-285, 16-300, 167307,'2018 U.S. LEXIS 3086 (May 21, 2018). In
Lewis, the Court analyzed the savings clause of the FAAvand ruled that ;‘the savings clause
recognizes only defenses that apply to ‘any’ contract. In this‘ way the clause establishes a sort of -
‘edual treatment’ rule for arbitration cbntracts.” 1d. ét *15 citing Kindred Nursing Centers L. P.
v. Clark, 137 S. Ct. 1421, 197 L. Ed. 2d 806, 812 (2017). In Lewis, the employees argued that the
enforcement of a class waiver in an arbitratién clause is contrary to the National Labor Relations
Act and was thus “illegal™ asa rhatter of federal statutory 1aw. Lewis, at *18-19. The Court ruled
" that this was not sufficient to challenge the arbittation agreement because this defense was not
“unconscionable” as a métter of state common léw. 1d |

The “unforeseeable and éutrageous tort exception” is a concept that app_lies‘ solely to
- arbitration agreements. It is not an “unconscionable” defense as a matter of state common law.
Therefore, it is contrary to the interpretation of the FAA in Concepcionv and Lewis. For these

reasons and the reasons outlined by Justices Pleicones in Parsons, the circuit court erred in



applying the “unforeseeable and outrageous tort exceptién” to deny. arbitration in this case.
C.  THE UNFORESEEABLE AND OUTRAGEOUS .TORT EXCEPTION ONLY
- APPLIES IN THE CONSUMER CONTEXT, NOT IN THE EMPLOYMENT
CONTEXT. o : : : '

In Aiken, the Court limited the “unforeseeable and outr:ag'eous'to'rt exception” to consumers
in normal business dealings. Specifically, it ru}ed that "[blecause even thé most broadly-worded
arbitration agreements still have limits founded in general principles of contract law, .this Court
will refuse to interpret any arbitration agreel;lent as applying to outrageous torts thaf are
unforeseeable to a' reasonable consumer in the Vcontex.t of normal business dealings." Aiken, 373
S.C.at 151, 644 S.E.2d at 709. The South Carolina Supreme Cburt has not applied this exception
in the employment context. Rather, all of its application has been in the consumer context. See
I;ai'/’ajn v.. Upstate Auto. Grp, 386 S.C. 488, 689 SE.2d | 602 ('2011 0);
Chasﬁver@au v. Glob.-Sun Pools, Inc., 373 S.C.‘v168, 644 S.E.2d 718 (2007).

Davis signed a1; arbitration agr¢e1n611t at the initiation of employment that applies to any
claims that arise out of or relate to employment. He did not have a consumer relétionship wiﬂi
ISCO. He was not a consumer protected under the “unforeseeable and outrageous torts exception.”
Therefore, the circuit court erred in denying lSCb’s Motion to Compel Arbitration.

D. THE UNFORESEEABLE AND OUTRAGEOUS TORT EXCEPTION DOES.

NOT APPLY IN THIS CASE BECAUSE THE ALLEGED CONDUCT WAS
FORESEEABLE.

Even assuming the “unforeseeable and outrageous tort exception;’ remains viable after
Concepcion and Lewis and appiies in the employment context, it still requires a finding that the
alleged conduct was both unforeseeable and involved an outrageous tort. The circuit court erred

in ruling that the alleged negligent conduct of ISCO was not foreseeable. In Aiken, the _Court ruled

that it was not foreseeable that the defendant would obtain the plaintiff’s information through a



commercial contract and th'en steal that information to use for a érirﬁihal purpose. A significant
difference between Aiken and the instant case is that in Aiken"the dgfendant engaged in.the
outrageous_conduct. Here, Davis only alleggs that ISCO was negligent in failing to protect his
information from outside cyber-criminals. | |
Davis’s claims against ISCO are more comparable to the claims in Wilson v. Willis, 416
S.C. 395, 419-420, 786 S.E.2d 571, 583-584 (Ct. App. 2016). In Wz\'lson, the plaiﬁtiff alleged thag
~ the insurer failed to sufficiently investigaie, »trair_l‘, supervise, and audit its agent. Id. The Court of
Appeals ruled that “such tort claims are rather commonplace;’ and that it could not say that thesé
“claims were “clearly not ‘withijn the contemplation of the parties” to the arbitration agreement. /d.
_citing' Partain, 689 S.E.2d at 605. Thus, the Court reversed the circuit court and corﬁpelled
arbitration. Wilson, 786 S.E. 2d 583-584. \

The alleged negligent conduct in the insﬁtant ‘case is rather commonplace and was
reasonably foreseeable. Davis argues that it was not reasonably foreseeable when he was required
to disélose PII throughout his employment. relationship with ISCO that cybef-crimiﬁals would
attempt to steal this information and that ISCO’s e»mployees would act nhegligently in failing to
protect this information. However, in this age of technology and cybercrimes it is reasonably
foreseeable that cybercriminals are constantly attemptiné to steal PII. A corporation’s failure to
.éompletely protect from cyber-attacks is commonplace. It is likely irhpossible to provide cc')rﬁplete |
protection. The number of data information breachesi is overwhelming and this only includes the
breaches that are actually reported. According to 2017 information, data records .were lost or stolen
82 times every second. Attps.//breachlevelindex. com/as&éls/Breach-Lefel-lndex-Report-ZOI 7-
Gemalto.pdf. The news media fréquently reports on significant data breaChes that have .impacted ’

a vast majority of Americans. In 2017, Equifax reported a breach that impacted 145.5 million U.S.



consumers. Attps://www.calyptix. com/top-threafs/bigge;vt-cyber—attacks-ZO1 7-hdppened/. ISCO
- has ‘conﬁrmed that Davis’s information was stolen as a result of the Equifax breach.
https://trustedi‘dpremier. com/eligibility/eligibility. html. In 2017, Ubér,suffered a data breach that .
resulted in hackers acceésing Pl of more than 57 miillion Uber drivers and riders.
https://wwW. calyptix. com/tbp-threats/biggest—cyber—(attacka—ZOI 7-happened/. In 2017, Verizon
purchased Yahoo and learned that a 2013 breach .ac'tually impacted 3 billion accounts. Id. In each
of these examples, some of the most téchnologically advanced companies in the United States
failed to. prevent the data breach. In addition, .governmental égencies have been targets of
cybercrimes. In fact, in 2012, the South Carolina Department of Reveﬁue ‘éuffered a data breach
that exposed 3.6 million So_cial Security numbers and 387,000 taxpayers5 credit and debit card -
numbers when a database server was hacked. https://www. infowbrld. com/article/2615754/cyber-
crime/south-carolina-reveal&-massive—data—breach—qﬁsoéial—Security-numbers;-credit- '
cards. himl.

Therefore, it is reasohable for every person to expect that at éome point there will be an |
attack on their PII. Most South Carolina residents have had their PII exposed or stolen. It is
reasonable for an empléyee who must provide PII to his employer to expect that there will be
outside attacks on this information. It is réasonable to foresee that an indi{/idual or company- will
be unable to prevent all data breaches. This is much more foreseeable than an employee foreseeing -
that his employer will tortiously defame him. See Landers, 402 S.C. at 110, 739 S.E.2d at 214
(enforcing an émployment related'arbitratién agreement Wheré the employer allegedly committed
tortious acts of slander and outrage). It is not logical to find that an emﬁloyer can be granted

- arbitration when it engaged in tortious conduct by providing information that defames an

employee, but is denied arbitration when employee information is subject to very common cyber-

10



attacks. Such an expansive view of foreseeabilit.y will lead to inconsistent results and require all

arbitration agreements to include an extensive and exhaustive list of the potential claims that are

covered by arbitration. As outlined in Section A above, this 1s céntrary to the broad applicability

of the FAA. bThe circuit court erred in 'ruling that ISCO’s alleged negligent conduct was not

- foreseeable. Therefore, the circuit court erred in denying ISCQ’s Motion to Compel Arbitfation.

E. THE UNF ORESEEABLE-AND OUTRAGEOUS TORT EXCEPTION DOES

NOT APPLY IN.THIS CASE BECAUSE THE ALLEGED CONDUCT BY -
ISCO DOES NOT INVOLVE AN OUTRAGEOUS TORT.

Even assuming that ISCO’s conduct was hot foreseeable, Davis cannot sgitisfy the second
part of the “unforeseeable and outrageous tort exception.” Davis has not alleged that ISCO of its
agents or employées engaged in conduct that constitutes an outragsous tort. The circuit court erred
in focusing on the vconduct of the cyber-ériminals rather than the conduct of ISCO, an innocent
victim of the cyber-criminals fraudulent scam. (Order pp. 1-2.) In Aiken, the plaintiff asserted the
tort claim of outrage against the defendant, not an unknowp’ third party cybercriminal. This
exception does not apply to simple vclaims of negligence, which is the only claim in this case.
Unlike the defendant in Aiken, ISCO’s employees did not steal Davis’s information. The Amended
Complaint clearly alleges that a third party criminal deceived ISCO’s employee into providing
information under false pretenses. (Amended Comp. 9 13-16.) |

As discussed above, Davis’s claims against ISCO are more comparable to the claims in
Wilson, 416 S.C. at 419-20, 786 S.E.2d at 583-84. In Wilson, the court ruled that the claims
qentered on the “Insurers’ alleged failure to sufficiently investigate, train, supervise and audit
Willis.” Id. The court ruled that these claims agaihst the defendant insurer “do not involve
intentional or otherwise outrageous conduct.” Id. Thus, the court ruled that the “unforeseeable

and outrageous tort exception” did not apply to bar arbitration. Id. Similarly, in Timmons v.

11



Starkey, 389 S.C. 375, 378, 698 S.E.2d 809, 811. (2010),>the Court réfused to apply the -
“unforeseeable and outrageous tort exception” where “there weré no allegations susceptible of a
| construction that [the -defendant] acted either illegélly or outrageously.”

Davis’s claims are essenﬁally that ISCO did not sufficiently train the human resources.
official who was deceived iﬁto éending W-2.information to the cyber-criminal, and that ISCO did
not take sufficient steps to protect the information. This is clearly not the type of outrageous
conduct contemplated by Aiken. Therefore, the circuit court erred in applying the “unforeseeable

and outrageous tort exception” to the sole claim for negligence in this case.

II. THE CIRCUIT COURT ERRED IN RULING THAT DAVIS’S NEGLIGENCE
CLAIM DID NOT ARISE OUT OF OR RELATE TO HIS EMPLOYMENT °
RELATIONSHIP WITH ISCO.

The negligence claim in this case is within the scope of ISCO’s arbitration agreement. In
examining the scope of arbitration agreements; the South Carolina Supreme Court has traditionally
considered .wheth.er there is a "significant relationship"' bctween_ the claims asserted and the
contract in which the arbitration clauée is contained. Zabinski v. Bright Acres Assocs., 346 S.C.
580, 598, 553 S.E.2d 110, 119 (2001); Parsons, 791 S.E.2d at 135. There is a significant
relaﬁonship between Davis.’s employment -r'elationship with ISCO and the alleged negligent
conduct in this case. | .-

ISCO offéred, and Davisjaccepted, the terms of the Arbitration Agreement at the.initiation
of employment. This arbitration clause in this case is broad, as Davis agreed to arbitrate “any and
all claims, disputes or .controversies arising out of or relating to my candidacy for employment,
employment and/or cessation of employment” with ISCO “egclusively by final and biﬁding

arbitration before a single, neutral Arbitrator.” (Motion to Compel, Ex. 3, § 1).
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The allegations in this case arise out of and relate to employmgr'lt... Davis worked for ISCO
for approximately 8 years afterl signipg the Arbitration Agreemeﬁt. (Exhibit 2, Amended Comp.,
9 10.) During this entire ti'r.né: of Davis’s employment, ISCO was required under applicable tax
and employment laws to mét_intain‘ Dévis’s PII and report:his PII té gqvcmmehtal agencies. ISCO
was required to maintain an updated and valid W-4 and to a‘nnua.lly issue an IRS Form W-2. Davis
admits that he was required to provide this PII informatioﬁ to ISCO as p;art of his “employment.”
(Amended Comp., §10.) Davis’s Amended Complaint alleges that ISCO inﬂprope'rly disclosed PII
to a third party who fraudulently disgui.éed his e:-mail .address. as that of a senior executive.
(Aﬁqended Comp., § 16.) Specifically, on March 2, 2016, an employee in ISCO’s human-resburces
department received an e-mail from someone’ po»sing as a senior executive at ISCO asking-for
| ISCO’s 2015 IRS Form W-2 data. (Motion to Compel, Ex. 2, Attachment 2.) Because the e-mail
iappeared to come from within ISCO, the emp_loyee gathered the request_ed W-2 data iﬁ electronic
format aﬁd trénsmitted the information by return e-mail. (Id.) Because Davis was émployed by
ISCO in 2015, his information was disclosed. The human réSou_rces\employee who Davis alleges

improperly disclosed PII was acting within the course and scope of her emplojment with ISCO in
allegedly mishandling the PII. (Amended Comp., 9 12-16.) Thé fraudulent request was fela_teci
to employment as the criminal claimed to need empioyee W-2 information.

Thus, Davis provided PII because of his employment, ISCO was required to maintain and
' ‘report the PII as his employer, the fraudulent request was related to alleged employment purposes,
the human resources official who disclosed the P11 only had access to Davis’s information bécause
she was an employee of ISCO, this human resources ofﬁcial was the records custodian for Davis’s
employment records, and this human resources official was at all times écting within the Scope of

her employment duties as a human resources official for ISCO. The alleged negligent conduct has
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* asignificant relafionship té Davis’s employment réiationship with ISCO.

Moreover, Davis has admitted the signiﬁ_caht relationship between his allegations and his
employment with ISCO. In the original Complaint, Davis alleged that ISCO breached an
employrrulent contract with him by allowing this theft of PII to occur. (Origiﬁal Comp., q 41'46'), :
Davis alleged that providing PII was a condition precedent to emplo‘ymeﬁt. (Id. at 42.) Davis
alleged that in light of the sensitive nature of this PII, ISCO implicitly promised Davis that it would
take adequate measures to safely stére PII. (/d. at 43.) Perhaps most significantly, Davis further
allege;,d that thié implied pfomise was material to Davis’s decision to accept employment and that
he wbuld not have discloséd PII withopt implied assurances that it would be safeguarded. (/d. at
'44) Davis’s original contract claim and factual, éllegations were contrary to the argument that
‘Davis’s claims did nbt arise out of or relate to employment. Invfact, these allegations confirmed
such a substantial relationship. It was only after ISCO moved to compelv arbitration that Davis
" moved to amend his complaint to remove this claim and these allegations. -Thus, Davis’s own
prior statements confirm the applicability of the érbitration agreement.

Significantly, in Landers, the Court interpret’ed a broad arbitration agreement similar to
ISCO’s agreement that applies to any.claim that arises out of or relates to employment. Landers,
402 S.C. at 112, 739 S.E.2d at, 214-15. In Landers, the plaintiff asserted claims for slander.and
intentional infliction of emotional distress (oﬁtrage). Despite the outrageous nature of the tort
claims, the Court ruled that there was a significant relationship .between the claims and
employment. Id. The Court relied on the strong policy favoring arbitration and the heavy
presumption in favor of arbitration. Id., sée also Marzulli v. Tenet S.C., Inc., No. 2018;UP-132,
2018 S.C. App. Unpub. LEXIS 134, at *14 (Ct. App. Mar. 28, 2018) (applying Landers and the |

strong policy favoring arbitration and ruling that the plaintiff’s defamation claim was signiﬁcantly'
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related to her employment as it involves an aliegation the plaintiff inappropriately touched a patient
while working at Hospital.).

The circuit court’s ruling is contrary to the reasoning in Landers. Both Landers and .the
instant case involve the use of employee information. In Laiders, the employer falsely reported
employee infotmation. In the instant case, the employer allegedly acted negligent in failing to
protect employee information. In essence the circuit court’s reasoning means that an employer
can falsely report employee information and compel arbitration, but if it is negligent in handling
that same information it cannot vcompel arbitration. Such a ruling is completely contrary to the
intent and broad applicability of the FAA.

At a minimum, there is a legitimate question'regarding the issue of seone in this 'case. This
question must be resolved in favor of arbitration. “The hevavy presumption in favor of arbitrability

_requires that when the scope of the arbitration clause is open to question, a court must decide the
question in favor of arbitration.” Parsons, 418 S.C. at 7, 791 S.E.2dat 131 (internal citations
omitted). "‘Furthe'r, unless the Court can say with nositive assurance that the arbitration cléuse is

" not susceptible to an interpretation that covers the dispute, arbitration should be ordered."

Carolina Care Plan, Inc. v. United HealthCare Servs., 361 S.C. 544, 550, 606 'S.E.Zd 752, 755 '

(2004). ~

Therefore, the circuit court.erred in failing to apply thts heavy presumption and in' ruling
_ that there wés no relationship between the eubject matter of Davis’s claims and the arbitration

agreement.
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CONCLUSION

For the reasons stated above, this Court should reverse the Order of the circuit court and

_ Respectfully submltte ,

June 4, 2018
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| | : | RRISON LLP
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B : Spartanburg, South Carolina 29306
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Facsimile: (864) 699-1101
jlehrér@fordharrison.com
Attorney for Appellant
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