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STATEMENT OF ISSUES ON APPEAL

WHETHER THE COMMISSION PROPERLY CONSIDERED THE DEFENSE OF LACHES?

WHETHER THE COMMISSION CORRECTLY DETERMINED THAT CLAIMANT’S CLAIM IS
BARRED BY THE DOCTRINE OF LACHES?

WHETHER THE COMMISSION CORRECTLY RULED THAT, EVEN IF LACHES DOES NOT
APPLY, CLAIMANT HAS NOT MET HIS BURDEN OF PROVING WHAT PERMANENT
DISABILITY, IF ANY, HE IS ENTITLED TO AS A RESULT OF HIS SEPTEMBER 17, 2008
ACCIDENT AND ANY AWARD WOULD 'REQUIRE SPECULATION DUE TO THE

INTERVENING ACCIDENTS TO THE SAME BODY PART?

iv



STATEMENT OF THE CASE

Appellant/Claimant Robert L. Harrism; suffered an admitted workplace injury to
his cervical spine on September 17, 2008, while he was working as a Gantry welder for
Owen Steel Company.!” (R. p. 309, lines 8-21). Respondents provided medical
treatment, including a ceﬁical fusion, and pompensation’ while Claimant was recovering.
(R. p. 309, line 22 — p. 310, line 9). This matter was assigned W;C.C. File No. 0824526.
He returned to work with Owen Steel in various capacities and now works as lead man on
the night shift, making more monéy than he made prior to hxs injury. (R. p. 310, line 25 -
p. 311, line li) R. p. 312', lines 3-24) (R. p. 314, lines 1-2).

On October 4, 2010, Claimant suffered a second workplace injﬁry to the same
B_ody part — his cervical spine — that he injured in 2008. (R. p 314, lines 15-21) (R. pp.
141-143). He ultimately settled his claﬁn with Owen Steel relating to the 2010 injury.
(R. p. 319, lines 20-23). That matter was assigned W.C.C. File No. 1013900.

On Deéember }3, 201 1.,. the Commissign sent Claimant’s counsel a letter
inquiring whether he ;;lar?ned to proceed with his claim in this matter. (Letter from G.
Line to J. Mullis, Jr., dated Dec. 13, 2011, R. p. 107). Claimant’s counsel responded that
he did, in fact, “plan to pursué. this'clgim.”. (Létter from J. Mullis,'Jr. to SC Workers’
Compensation .Commission, dated Dec. 30,2011, R. p. 108).

Claimant filed a Form 50 on April 24, 2013, (Fgrm 50, dated April 24, 2013, R.
pp. 333-334), a corrected Form 50, (Form 50, dated April 29, 3013, R. pp.-335-336), and
finally a second corrected Form 50 dated May 8, 2013, seeking additional compensation

and medical treatment, alleging injury and change of condition to “back, neck/cervical

' Owen Steel’s workers’ compensation carrier at that time was Old Republic General, jointly
referred to herein as Respondents. ' '



spine, right shoulder, left shoulder, and/any all other a:éas of the body diréctly/indirectly
effected [sic],. including but not limit.le.d to an nervious [sic] condition and/or mental
condition which Claimant has or may have as a result there from.” (Form 50 dated May
8, 2013, R. pp. 298-299). All .Qf Claimant’s Form 50s listed an incorrect wquers’
compensation file number, W.AC.C». File No. 08(.)4580,2 and sbught to hévé the.matter
combined ;;vith W.C.C. File No: 1013900, which is the file number assigned to his 2010
workplace injury.

Respondents filed ;cx Form 51 denying Claimant’s claim for further m_edical care- ‘
and/or compensation benefits. Among other defenses, Respondents asserted 't.hat '
Claimant’s current- complaints were not related to his 2008 work-related accident, and
that his claim was barred by section 42-15-40.of the Wori(ers’ Compeﬁsation Act
(“Act”). (Resp. Form 51, dated May 24, 2103, R. pp- 300-301).

The parties filed pre-hearing briefs. At the time these were filed, it was still
unclear what date of injury = April "21, 200.8'or Se‘ptémber 17, 2008 - Claimant was
alleging. (ClL Form 58, R. p. '254) (Resp. Form 58, R. I;p. 288-289). On theil_.':Form 58,
Respondents stated that one of the issues fc;r determination was "‘[w]hether the
Claimant’s claim for a compensétioq arising out of alleged injuries to ‘the back, neck,
right shoulder, left shoulder, nervous condition, mental conditio‘n, ps;lche, and/or all other
areas of the body directly/indirectly affected will be barred on the basis that the Claimant
did not file a claim for a compensation within two years _after the alleged accident.”

(Resp. Form 58, R. p. 288).

2 W.C.C. File No. 0804580 relates to a claim involviﬁg an April 21, 2008 incident, not the
September 17, 2008 accident that is the subject of W.C.C. File No. 0824526. (See Resp. Form
51, dated May 24, 2013, R. pp. 300-301) (R. p. 328, line 17 = p. 329, line 7). .
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The parties were heard'by Commissioner Avery B Wilkerson, Jr. on July 17,
2013, who issued an opinion ﬁndfng that Claimant reached MMI on July 21, 2010 and
that Claimant’s current claim was time barred because it was neither filed within two
years of the accident nor within two years of the last payment of compensation.
Commissioner Wilkerson also found that, even if the claim was not time barred, Claimant
did not meet his burden of prpving any additional permanent partial disability because the
Claimant was working full time and eamning a higher wage than he had been earning at
the time of his 2008 accidént. (Single Commissioner Décision & Order, filed Nov. 7,
2013, R. pp. 244-253 (“2013 Single Commissioner Decision™)). |
Claimant appealed the 2013 Single Commissioner Decision to the Full
Commissidn, raising 21 separate issues, including whether Commissioner Wilkerson had
erred in finding that “as the result of a lack of diligence,.Claimant did not file a claim for.
compensation until the filing of a Form 50, on 'May 8, 2013 ...” (Cl. Form 30, R. pp.
302-306).
An Appellate Panel of the Full Commission heard oral argument on February 18,‘
2014. At that hearing, Claimant’s counsel argued that, “[IJaches was pled as a defense,
and it’s my understahding that the order ruled against [Respondents’ counsel] because it
“did not find for it in the Commissioner’s order.” (R. p. 322, lines 19-22). Respondents’
counsel stated that, if the Commission overturned the 2013 Single Commissioner
Decision on the statute of limitations issue, “then I .think we’ve got to go back and deal
with the laches issues.” (R. p. 33.0, line 16 — p. 331, iine 4). |
The Full Commission issued a Decision & Order reversing the Single

Commissioner on the statute of limitations issue. The Full Commission specifically



remanded ‘;to the Jurisdictional Co:ﬁmissioner for findings with regard to issues of
intervening accidents, | lachgs, and - permanency, which w.ere ﬁot determined by the
Appellate Panel.’; (Appellate Panel Decision .& Order, filed May 12, 2014, R. pp. 236-
243 (‘;201.4 Commission Decision”)). - ) | .

On remand, the parties filed pre-hearing'briefs. (Cl. Form 58 Pre-Heariné Brief,
R. p. 65) (Resp. Form 58 Pre-Hearing Bricf; R. p. 118) (“Resp. 2014 Form 58”). In their
Form 58, Respondents raised the doct_ri¥1e of lac.hes, among other defenses. (Resp. 2014
Form 58, R. p. 118)..

Commissioner Gene McCaskill ‘held a heafing on August 1, 2014, anci issued his
decision on February 12, 2015, finding that “claimant has indeed slept on his rights and
to now go’back for a possible determination [of] cqmpensability and disability after at
least three intervening accidents over the pasf six yéars would be both speculative and
preju.dic,ial to [Respondents].” He also found that Claimant had no just cause for not
filing his éiaifn earii'er and, as a result, his claim was barred by- the Doctrine of Léqhes.
Even if the Doctrine_of Laches did not apply, ;‘it would be impossible to determine the
Claimant’s entitlemeént to permanent 'partial disability benefits without speculatipg,” due
to the passagé. of .time and int‘érvening accidents. .(Decision & Order of Single
Commissioner, filed Feb. 12, 20.15, : R.' pp. 33-39 (*2015 Sirlllgle- COl-rxmiésioner
Decision”). ’ - .

Claimant filed a timely Form 30, raisin‘g nine issues to the Full Commission.
(Form 30, R. pp. 41-43). An 4Appellat'e "Panel» of the Full Commission heard oral
argument on May 18, 2015 and issued its Decision and Order on September 8, 2015. The

- Commission affirmed the 2015 Single Commissioner Decision in its entirety. In addition



to ﬁhdiﬁg that this claim is barred by' lachés, the Comimission held that, “even if Laches
was not a bar to the receipt of benefits, there have been so many intervening accidents
over time, it'v_vould be impossiﬁle to determine the Claimant’s entitlement to penﬁaﬁent
partial disability benefits without speculating.-” As a result, the “Claimaht has not met his
burden of proving by preponderance of the evid;nce as to what his causally related
" condition was as a result of the September 17, 2008 accident.” (Appéllate Panel Decision
& Order, filed Sept. 8, 2015 R. pp 1:23. (‘2015 Commission Decision”), |

Claimant timely appealed to thls Court.

FACTUAL BACKGROUND

Following Claimant’s Septembef 17, 2008 injury, .he ’began treating with Dr.
Thomas J. Holbrook. An August 31, 2009 medlcal note indicated that Claimant’s “chigf
complaint [was] of neck pain wblch‘radlates behind the left shoulder blade down the left
arm to the elbow.” (R. p. 73). On Novémber 10, 2009 Dr. Holbrook .ﬁerfonﬁed an
anterior cervical discectomy V\;ith 'fusio;_l and instruméntation on.Claimant’é cervical spine
ét C5-C6. .(R.. pp. 73-78). After ¢laimant recovered from surgery, Dr.. ﬁq]brool; had him
undergo a Functional Capacity Evaluation (“fCE”). The FCE results indicated Ciairriant
could lift up to 50 lbs at sﬁdulder levels ogcasipnally, 30 Ibs frequently and 20 lbs
constantly “f he .. av01ds poor body mechanics ...” (R. pp. 81-85). On Ju!y 21, 2010,
Dr. Holbrook released Claimant at Maximum Medical Irriprovement (“MMI?) with.a. 50- |
pound lifting restriction and “a 25% impairment to'the whole person.” Dr. Holbrook’s
notes indicate that Claimant “state‘s that he is 'doiﬂg well. Hé has no radicular afm pain.
He will occasionally ilaVe some discomfort in the cervical paraspinous muscles which is

relieved with aspirin.” (R. pp. 86, 89).



Claimant was ‘involved ina motoroycle crash on April‘ 4,2010, when a car pulled
out in front of his motorcycle. -He ‘suffered multiple abrasions. .and. a fractured left
clavicle, with complaints of pain in his left 's'houlder.. (R PP- 13'J-140) R.p. 197, li'ne 5-.

p. .1.99,"line 16). Although he denied any neck pain at the time'he was- seen at the ER, he
| sul‘fered- painful abraslons to his “he-ad. hand left shoulder » tR pp- 294-297) He
testlﬁed that he was out of work and rece1v1ng temporary total dlsablhty at the time this
accident occurred R.p. 228 hnes 3- -10). ‘He also testxﬁed that he did not feel any need
to inform Dr. Holbrook, his treatmg physxc1an of thls accrdent (R p 325 line 21 - p.
326, line 4). ‘ ' '

On September 29, 2010, Clalmant underwent an Independent Medical Evaluation
(“IME”) by Dr. Donald Johnson ‘Dr. Johnson noted that Clalmant had gone back to work - |
full time as a welder, whlch requlred him to “bend over with hrs head ina ﬂexed position
for 30-40 mmutes at a time on 'a contmuo'us basis ™ in order-- to perform “horizontal
welds . Dr. Johnson observed that Clalmant “srgmﬁcantly has degeneratwe changes at
the two levels above hrs fusron speclﬁcally 3-4 and 4-5.” Dr. Johnson agreed that
* Claimant. was at MMI, and assrgned h1m a25% 1mpa1rment ratlng to the whole body. Dr.
Johnson cautloned that performmg Clalmant s regular welding dutres requlred him to use

“poor body mechanics” and put h1m at rlsk of needing further neck surgery. Dr. Johnson
d1d not recommend any on-gomg medical care or treatment. (R. pp. 90—91).

. Clalmant testified that after - Dr. “Holbrook r'eleased him with restrictions he
" retumned to work as a welder (R. p. 315, lmes 11- 13) Although Clalmant 1n|t1ally
téstified that he returned as a welder, as opposed toasa Gantry welder (R p- 315 lines

18- 24) he later stated, “[t]hey put me nght back-on the gantry ”. (R. p 324, lmes 21-23)



He agreed that he was performing his job without any accommodations. (R. p. 316, lines .
5-19). Claimant testified that working as a welder required him to wear.a hard ha.t with a
shieid, to bend down and engage in lifting up to 40 pounds. (R. p. 313, lines 8-22).

Interestingly, at the 2014 hearing, Claimant testified that he returned to work
performing'light duty after Dr. Holbrook released him® and, after a year of ‘light duty,
returned t(; a position as welder some time in 2011. (R. p. 210, lines 9-25). However,
Dr. Johnson’s September 20, 2010 IME indicates .that Claimant retl.xmed “back to the
workplace on a full time bésis where he has ‘been continuing to work as a welder.” | (R.
pp. 90-91).

| On October 4, 2010, Claimant reinjured the same body part at work. (R. p. 314,

lines 15-21). Notes from the ER indicate that Claimant “felt an immediate onset of sharp
. pain which radiated»do_wn to ‘his upper back and down his lgft arrn.;’ (R. p. 274).
Claimant began treating with Dr. Raymbnd C. Sweet. Dr. éweef’s: meﬁical notes ingiipate
that, on November 2, 2010, Claimant was “complainihg of shooting pain down the neck
and back into the left arm,” and that, aespite his prior surgery with Dr. Holbrook,
Claimant “was still having some pain in t.he.left arm and never cc;mpletely recovéred, but
it is worse now ...” (R. pp. 141-143). Dr. Sweet noted that Claimant was “mainly
complaining of chronic achy low neck pain,” and recommended against a posterior
fﬁsion, indicating that Claimant should perform light dut); work. On November 18, 2010,
Dr. Sweet noted that he would not see Claimant further “unless something should
;:hange.” (R. pp. 144-145).

Dr. Sweet alsp filled out a Form 14B, ind'icating ‘Claimant had injured his

cervical spine, that he reached MMI as of November 2, 2010 and assigning ‘a 15%

? Dr. Holbrook released Claimant at MMI in July 2010. (R. pp- 86, 89).
. ! ) 7



impairment rating to the whole body based on the injury to (?l'aimant?é cervical spine.
Dr. Sweet statéd that Ciaimant would need future medical care and_ treatment. (R p.
~ 146). Claimant testified that tfle restrictions previoﬁély i.mposed by Dr. Holbrook “were
eliminated” by Dr. Sweet 'followin.g'his October 2010 workplacé accident. (R p. 319,
lines 2-15). |

Claimant settled his 2010 workplace injury .claim‘ with Respondents fo;
$42,193.63, representing 28% loss of use of ilis back, or 84 w;eéks PPD. (Form 19, dated .
Aug. 17, 2011, R. p. 307, and Form 164, R. p. 121, bolﬂ filed in in W.C.(;. File No.
1013900). Although 'Claimat.lt testified that he could distinguish between the problems -
he currently is having as a result of his 2008 workplace ir_xj.ury‘: and those he is
' experiencing as a result of his 2010 workplace injury, and despite v'vhat he may or may
not have understood he was settling with régﬁrd to his 2010 injury, he agreed that the
problems he experiences from the two workplace accidents are “similar.” (R. p. 320, line
13 —p. 321, liné 5).

In February 2012, Claimant injured his shoulder while lifting his daughter off the |
ground which caused neck and shoulder pain that he testified was similar to the problems
he experienced following his 2008 workplace injury. (R. p -317, line 21 — p. 318, line 7).
Claimant testiﬁéd that, as his daughter “was fallihg off the porch, I reached to try to grab
her and I grabbed her arm and she snatched me down with her.” (R. p 226, line 25 —p.
227, line 2). Claimant provided a written statement wherein he stated that, “[o]n Feb 26™
2012 1 bent over to pick up my 4 year old dgughter who had fallen off the front-porch..
While picking her up I felt a sh@ pir_xch.bétWeén my neck and my right shoulder. The

pain lasted that night ﬁntil the next morning. On Feb 28" 2012 as I was running the



gantry around 1:30-2:00 AM I started feeling the séme pain in my right .shoulder. As
continued to work the pain started going down my right arm and my. thumb, index and
middle fingers went numb and also had a tingling feeling in the tips. I told my supervisor
about my situation and told him that I was going to thé doctor that (iay.” (R. pp. 292-
293) (R. pp. 147-151). | | .

On an intaké form frorﬂ Columbia Neurosurgical Associates, P.A., dated March .
26, 2012 and signed by Claimant, he reported “[n]eck pain going down back and right
arm. Numbing and tingling in thumb, index and middle finger.” He indicated that these
~ symptoms begaﬂ on February 26, 2012 and were the result of a work-related injury.
However, Dr. Holbrbok_’s written notes from that visit indicate that Claimant said his
sympt;)ms “began about a month ago after he picked up his daughter who had fallen of
the porch 2/26/ 12:”j Dr. Holbrook noted that Claimant was “experien;:ing radicular type
pain on the right whereas before he had undergone surgery for radicular symptoms on the
left.” (R. pp. 100-103). Cléimmt admitted that the pain he experienced after this event
was very similar to the problems he hgd experienced after his 2008 workplace accident.
(R. p. 317, line 9 - p. 318, line 7).

When asked, Claimant deniéd that the problems he was having in 2013 were
attributable to the 2012 incident where he picked up his ciaughter. In response, he was
asked:

Q: Well, what are they attributable to?

A: It’s atﬁbutable to the surgery I had from the éccidén.t I had in my neck.

Q: And the 2010 accident that you had?

A: That’s the only - the two (2); yes, sir.”



Okay. And the incident with your daughter?
That’s on the right side — -

Okay. That’s on the right side -

>0 » o

— that’s not on the left side.

Q: — but as far as your neck pain is conce_med,'yoli agree that all three (3) of
‘those events contribute to your current neck pain?

A: With me reachfng down; yes sir,
(R. p. 323-A, lines 1-18) (emphasis added).
Later, when asked: ‘

Q: What specifi¢ problems are you having today that are entirely attributable to
your 2008 accident and can you tell us that?

A: Yes. I'm still having a littie pain in my neck every now and then and pain still
shoots down through my left arm; every now and then ... my fingertips will
‘20 numb, tingling.

Q: Okay. And what kind of pr‘oBlems are you still having today as a result of
your 2010 accident? ‘

A: The same.
(R. p. 326, lines 14-23) (emphasis added). - |

Claifn'ant testified that, since 2012, he has worked as a shop foreman. He agreed
that his position is a “working supervisor” where, on occasions, he has to perform the
tasks he is supervising, including “welding, turning beams, cleaning pieces up” apd
- Gantry welding, which are p_hysicélly _de.xﬁandi‘ng tasks. (R.p. 212, line 3 — p. 214, line |
8) (R. p. 230, line 11 - p. 232, 'line 8 (Claimant’s supervisor, Terry Hartwell, testifying as
to the physical nature of Claimant’s job ﬁnd ‘that Claimant has never requested any
changes or modifications to his jqb due to neck pain)). Claimant testified that, when he

experiences problems with his neck, he takes over-the-counter medications such as

10



aspirin, but does not take any prescription medications. He has not complained to his
supervisor or asked for any job modifications. (R. p. 214, line 12 - p. 215, line 15).
Claimant acknowledged that he fishes, goes to the “drag strip,” and rides his métgrcycle
regularly. (R. p. 196, lines 12-i4) (R.p. 215, line 16 — p- 21.8, line 25).

Claimant was involved in a motor vehicle accident in July 2013, (R. p. 193, line
. 24 -p. 196, line 6) (R. p. 222-_, line 24 — p. 223, line 4). 'Clair;iant was involved in émotlier
autor'nobile accident oﬁ March 9, 2014. Med_i(.:a] notes indicate that he “was restréined
driver T-boned. Airi)ag did no.t deploy.. Now having pain fror_n the top (.>f his ngck to the
" top of his.right bdtto_cl_és .... Has tingling iﬁ his right hand on/off.” (R. pp. 124‘-'127). On
a return visit, hé again presented with “p.ain in néqk and ‘back from MVA-. States -
symptoms are getting worse instead of b¢tter.” (R. pp. 128-131) (R. p. 193, line 24 — p.i
196, line 6). | |

In addition, during the summer of 2014, Claimant was involved in an altercation
at work where he punched a former co;employee so hard that the other man fell to the
ground. Claimant ther-; “got on'tcl)p of him and subdued him” until the poiice came. (R. p.
219, line 9 —.p. 221, line 25). The physical altercation lasted_ gppro'ximately five minutes,
and Claimant held the former co-worker on the ground for an additibnal 15.min.utes. (R.
p. 220, line 22 - p. 221, line 2).

Despite Claimant’s assertion that he could ;‘;differentiate;’ between the symptoms
he was experiencing as a result of his 2008 and 2010 workplace accidents and other
. accidents, his testimony conflicted in numerous places with the medical reports. (R. p.
324, lines 3-10 (medical note ﬁoﬁ IjOCtor;s Care in Octo_ber 2008 states Claimant “feels

one hundred percent (100%); ready to resume normal duties” and Claimant ‘denying
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having made that statemehf)) (R.p. 321, line 9 — p. 323, line 6 (Claifnant insisting he told
Dr. Holbrook on his last visit that he continued to have pain in his neck, right shoulder
and arm; whereas Dr. Holbrook’_s me_dical ﬁotes from that visit indicate he is doing well
and haé no radicular pain)) (R. p. 200, line 16 — p. 201, lin.e 16 (Claima-nt_agaih insisting
he told Dr. Holbrook that he was having pain in his neck and left arm with tingling in hié
fingertips v;lhen Dr. Holbrook released‘ h1m in July 2010, despite the fac.t that Dr.
Holbrook’s notes indicate no radicular arm p.ain))' (R. p. 201, line. 18 — p. 204, line 21
(Claimant insisting that, in February 2012 fo}lov;/ing the incident with his daughter, he
did not tell Dr. Holbrook he was expériencing pain in his neck; whereas Dr. Holbrook’s.
notes state that Claimant “now complains of neck and right arm pain'radiating down the
right arm in to the hand with some i.ntgrmittent numi)ness-and tingling in the right arm
. (R p. 208, iine 15 — p. 210, line 4 (Claimant insisting that he did not tell the
physicians -at Doctor’s Express in March 2012 that he was experiencing neck pain;
whereas the medical notes indicate that “[t]he patient presents with a chief complaint of
constant, but worse at time, neck pain of the neck and back since Wednesday, February
29, 20127)) (R. p. 195, line 2 — p. 196, line 6 (medical notes from March 2014 car
accident indicate that Claimant was “[h]aving pain at the top of his neck ... to the top of
his right buttocks” and Claimant insisting he 'did not say that)_) (R. p. 223, lines 5-25
(Claimant insisting he could distinguish between the péin from'his 2008 workplace
-accident and all of the other accidents, despite what the medical records said concerning

" those later accidents)).
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STANDARD OF REVIEW

Judicial review of a Commission decision is airécted by the substantial evidence
rule of the Administrative Procedurés Act, S.C.-Code Ann. §'1-_23-'380(5) (Supp. 2014).

Lark v. Bi-Lo: Inc. 276 S.C. 130, 276 S.E.2d 304 (1981). ‘A reviewing court should

affirm the deéision of the Full Commission unless it :is clearly erroneous in view of the
substanti;al evide'ncg: of the:whole record. Lark, 276 SC at 136, 276 S.E.2d at 307. The
-~ reviewing couﬁ may not's'ubsti'tute its own judgment 'for- that of-v'th‘e Full Commission as'.
to the weight of the -evidénc_e on .a'qﬁestion of- fact, but-may reverse if the dccisibn ié -
affected by an error of ~lavs;. S.C. Code Ann. ‘§ 1-23-380(5). _’i‘he Administrative
Procedures Act ‘_‘mandateé tHat; th;: commission take the evidence, judge the credibility
and weight of - that evidence,.ar;d from that judgﬁlent determine the facts of the case.”
Rogers v. Kunja Knitting Mills, Inc., 312 S.C. 377, 381, 440 S.E.2d 401, 403 (Ct. App.
1994), | |

Substahtiél evidence is not a rﬁere scintilla of evidence, nor the evidence viewed -
Blindly fror;l one side of thé case, but is evidence which, considering tl.1e récord as a
whole, would -allow ;’easdnable minds t6 teach thé same conclusic;n the administrative

- agency reached in order to justify its action. Pierre V.. Seaside Farms. Inc., 386 S.C. 534,

540, 689 S.E.2d 615, 618 (2010). “Workers’ compensation awards must not be based on

surmise, .c'on'jecturg or speculation.” Tiller v. National Health Cére; Ctr. of Sumter, 334
S.C. 333, 339, 513 'S.E.2d 843, 845 '(1999). Insteéd, the findings of the Full Commission

- are presumed correct and can be set aside only if unsupported by substantial evidence or

. based on an error of law. McGuffin v. Schlumberger-Sangamo, 307 S.C. 184, 186, 414 =

S.E.2d 162, 163 (1992). It is not within the appellate court’s purview to reverse findings
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of the Full Commission which are supported by substantial evidence :Bro'ugnton v..'
| South of the Border 336 S.C. 488 496, 520 S.E.2d 634, 637 (Ct. App. 1999) |

Where there is a conﬂlct in the evidence, elther by dlfferent witnesses or the
testimony of the same witness, the factual ﬁndmgs_of the Commission are conclusive.
- Anderson v, Baptist Med. Cir., 343 S.C. 487, 492-93, 541 SE2d 526, 528 (2001).
Furtnermore, it is- the _Cornmission’s prerogative “to  believe or 'disbelieve expert
~ testimony. See Pack v.'Sonth‘. C.arolinzr léept. of Transg.,'384l ST_C. 526, 536, 673 SE2d
461; 466-67 (Cf. App.-2009) (obsers;ing thar the “Commiission need not accept or bel'i,eve
medical or 'other expert testimony, even when ﬂitjis unanimous, uncontrover'ted,or
uncontradicted”).i | . 4 |

. ARGUMENTS
I ‘The Commission properly considered the Defense of Laches. -

Claimant first osserts that 'Respondents_ and the Commission should ‘be barred '
from raising the issue of laches because Respondents did not plead laches on their Form
51. However, the issue of lachesi.was addressed by counsel for both Claitrrant and
Respondents before the Appellate- Panel in the February 18,’A2014 hearing. In fact,
Craimant’s counsel speciﬁcally aSseﬁed that, “[l)aches was pled as a defense .and it’s
my understandmg that the order ruled agamst [Respondents counsel] because it dld not -
fmd for it in the Commlssroner s order.” (R. p. 332; l.mes 19-2_2) (emphasxs. added).__-.- :
h Respondents counsel agreed that, if the Commi,ssion overturned the 2013 S'ing'l'e. I.
. Commrssroner Decision on the statute of limitations issue, “then | thmk we’ve got to go
back and deal with the laches issues.’ (R p: 330 hne 16 - p 331, hne 4) Thus'

" Claimant’s current procedural arguments are behed by hlS own representatlons to the
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Commission. In any event, the defense of laches was clearly pled on Respondents’ 2014
Form 58, Claimant had full opportunity to respond to Respondents’ laches defense, which
was then ruled on by the Commission. (Resi). 2014 Form 58, R. p. 118). See

Transportation Ins. Co. v. South Carolina Second Injury Fund, 389 S.C. 422, 431, 699

S.E.2d 687, 691 (2010) (in order to be preserved, laches must be pled and ruled on by the
Commission); c¢f. Staubes v. City of Folly Beach, 339 S.C. 406, 413-414, 529 S.E.Zd 543,
546-547 (2000) (finding negligence cause of action properly before the court 'and
preserved for appeal where, although not plad ia the complaint, both parties treated the
negligence claim as having been raised, and where the defendant both argued the issue at
oral argument below and had ample opportunity to respond to the claim).
| In addition, as noted above, there was a good deal of confusion initially about
what claim Claimant was pursuing. Cl'ainllant’s Form 505‘; initiating the hearing in this
claim contained the wrong W.C.C. File Number (No. 080458_0), which referred_ to an
altogether diffeft_znt injury/claim. (Cl_. Form 50s, R. pp 333-334, 335-336, 298-299). Asa
‘fesult, Responden';s’ Form 51 was responding, in part, to the confusion raised by
Claimant’s citation to the incorrect W.C.C. File number and corresponding injury date.
tResp. Form 51, R. pp. 300-301).
Claimant argues that the laches defense was waived because Respondents’ Form
51 did not comply with Rule 8(c), SCRCP. However, there is no basis for imposing the
strict rules of civil court pleading on Commission procgedings, which are designed to be
more flexible. See King v. Wesner, 198 S.C. 49, 62, 16 S.E.2d 289, 295 (1941) (the

“niceties of pleadings and process in the law Courts” are not required in workers’
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compensation proceedings). In any event, as noted above and as is conceded by
Claimant, Respondents clearly raised the lacﬁgs defense on their 2014 F orm 58.

It is unclear what Claimant’s cite to “S.C. Code Section 705” is intended to
reference.’ Regulation 67-603 provides that an employer must file-a Form 51 within 30
days of service of the Form 50, stat.ing ﬁlly its position and defenses, and “replying to .
each specification in the Form 50.” It also provides that the “Form 51 must describe with
as much specificity as possible the defenses to be relied upon by the defendants.” S.C.’
Code Reg. § 67-603. However, that regulation does not, as Claimant suggests, (App. Br.
p- 12), require “an employer to plead with specificity all defenses to be relied upon by the
employer.” Over time, the allegations in this case were clarified and Claimant even’;ually
corrected the W.C.C. File No. for this matter. ‘As‘Claimant’s clarification of the claim
evolved, so did Respondents’ defenses. Certai;lly by the time the Commission heard -
Claimant’s first appeal in this matter, it was clear that laches had been raised as a defense,
~ (R. p. 332, lines 19-22), and Claimant has had a@eqﬁate notice of and ample time to
prepare his opposition to Respondents’ laéhes defense: Claimant can claim no unfair
surprise or lack of opportunity to present his case. -

Finally, Claimant has presented no auﬁority .for his assertion that failure to plead
laches on a Form 51 coﬁstitutes a waiver of that defénse. As explained above, the parties
and Commission are not bound by the strict pleading rules that apply in civil court.
While some of the Commission’s regulatior_xs specifically reference the South Caroli‘na
Rules of Civil Procedure — S.C. Code Reg. §§ 67-211, 67-214, 67-215 and 67-216 —

Regulation 67-603 does not. The fact that the Cdmmission’s Regulations specifically

#8.C. Code Reg. § 67-705, which addresses filing appelléte briefs with the Commission, does not
appear to be applicable. o
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adopt the provisions of the Rules of Civil Procedure in some sections but not others is
persuasive proof that it did not intend for those'n;les. to apply to all aspects of wdrkers’
compensation proceedings.’ Furthérmore, noneof the Commission’s Regulations that
adopts the Ruleé_ of Civil Procedure_ reference or adopt Rule 8(c), SCRCP. Instead,
Regulations 67-211, 67-214 and 67r215 reference the R;Jles of Civil Procedure wit.lvlv
" respect to service of process, while Regulation 67-216 provides that “[f]hé ﬁualiﬁcations
of and proceedings for appointment of a Guardiap ad Litem shall be the same as those -
found in the South Carolina Rules of Civil Pr(-)cedure.”. |

Particularly given Claimant’s counsel’s éoﬁcession at the Commission hearing
that laches had already been pled, it is incongruous for him to argue now thaf it was not
raised and.properly before the Commission. Furthermore, as noted above, he had notice
that laches was being claimed and had amiale opportunity to oppose the substance of that
defense. This Coﬁrt should hold that the Commission properly considered the defense of
laches in this case:. |

0. The Commission cdrrectly'détermined that Claimant’s claim is barred by the
Doctrine of Laches. .

“Laches is the neglect for an unreasonable and unexplained amount of time, under
circumstances permitting diligence, to do what in law should have been done.” Mid-

State Trust, Il v. th;h_l, 323 S.C. 303, 307,474 S.E.2d 421,‘ 423 (1996). “Delay alone in

the assertion of a right does not constitute laches,” as “the delay must be both
unexplained and inexcusaBle.” Timms v. Timms, 290 S.C. 133, 139, 348 S.E.2d 386, -
390 (Ct. App. 1986). Laches “must be determined in the light of the circumstances of the

particular case taking into consideration, arhong other things, whether the delay has

5 There is no reference whatsoever to the Rules of Civil Procedure in the Act.
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| worked injury, prejudice, or disadvantage to one of the parties.” Id. The party raising the
defense of laches must show “the delay has worked injury, prejudice, or disadvantage to”
it Whitehea& v. State, 352 S.C. 215, 219, 57'4_'S.E.'2d 200, 202 (2002). Laches may be
found where the party claimiﬁg délay shows 1t ‘;has.béen at léast 's.lightly prejudiced” by
the failure to assert a claim in a timely manner. | Mid-State, 323 S.C. éi 307,474 S.E.2d at
- 424,
| Claimant has not even attempted to explain or excuse his failure to timely request
a hearing to determine what permar;ent Beneﬁts; if ény, were due to him as a result 'of the
Septembef 17, 2008 aci:cident.6 Claimant does not and has not challenged the
Commission’s finding that he “slept on his rights” and/or that he failed to show any just
cause' as to why he did not pursue his claim on a timely basis. (2014 Commission
. Decision, R. p. 15). Claimant’s sole attack on the Commission’s finding that his claim is
barred by tﬁe doctrine of laches is his assertion that Respondents’ failed to demonstrate
préjudice. However, the Commission correctly and properly dett;,rminéd that Claimant’s
unwarranted delay in pursuing his claim caused prejudice to Respondents.
As the Commission pointed out, Respondents have been prejudicéd in that
Claimant has suffered at least three additional accidents to the same body part, making it
~ impossible to separate out .wh'at part qf his condition is the resu]t of the injuries he
sustained as-a result of his Septembér 17, 2008 accident from those sustained in the
subsequent injuries to his neck. Although Claimant argued below that the settlement of
his 2010 workplace injury in no way impécted this case, it is undisputed that Claimant’

injured the exact same body part — his cervical spine — in 2010 that is the subject of this

% He cannot do so in his Reply Brief, as arguments may not be raised for the first time on reply.
* Spivey v. Carolina Crawler, 367 S.C. 154, 161, 624 S.E.2d 435, 438 (Ct. App. 2005).
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case. It is also undisputed that he settled his claim for the 2010 injury for $42,193.63,
which represented 28% loss of uée of his back, or 84 weeks PPD. (Form 19, dated Aug.
17, 2011, R. p. 307, and Form 16A, R. p. 121, b;>th filed in W.C.C. File No. 1013900).
Although he pointed to testimony that indicated that he understood he was settling only
his 2010 injury, he has failed to present any medical or objective evideqce that Dr.
Sweet’s 15% whole body impairment rating did 'not also include some of the fmpairment
that is reflected in Drs. Holbrook and Johnson’s 25% whole body impairment ratings. In
fact, Claimant testified that the problems he experiences from the two workplace
accidents are “similar,.?’ and that his current condition was caused by both his 2008 and
his 2010 workplace accidents, as well as the 2012 ihcident with his daughter. (R. p.'320,
line 13 - p. 321, liﬁe 5) (R p. 323-A, lines 1-18) (R. p. 326, lines 14-;23). i’aying ‘twice '
for some of the same elements qf impairment would certainly result in material prejudice
to Respondents.

Finally,,Clair.n.ant again raisés the argum‘e;lt tﬁa_t, if Respondents had an issue with
“a delay in hearing,” they shéuld have requested a hearing sooner by ﬁiing a Form 21.
(App. Br. pp. 15, 17). Such an argument is absurd and should be readily dismissed, as it
is not the employer’s burden to ensure a claimant’s request for permanent benefits is
timely. Instead, it is Claimant’s burden to bring his claim in a timely manner. See,

McMillan v.. Midlands Human Resources, 305 S.C. 532, 534, 409 S.E.2d 443, 444 (Ct.

App. 1991) (“a claimant must prosecute his claim in a timely fashion or it may be barred
by the doctrine of laches”).
-This Court should affirm the Commission’s finding that Claimant’s claim is

barred by the Doctrine of Laches. - _
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III. The Commission correctly ruled that, even if laches does not apply,
Claimant has not met his burden of proving what permanent disability, if
any, he is entitled to as a result of his September 17, 2008 accident and any
award would require speculation due to the mtervemng accidents to the

_-same body part.

"Even if, for the sake of argument, laches did not apply in this- case, the
Commission Decision nonetheless should be affirmed on its alternative rulings. The
Commission found that, “even if Laches was not a bar to-the receipt of benefits, there
have been so many intervening accidents over tirhe; it would be impossible to determine
the Claimant’s entitlement to permanent partial disability benefits without speculating.”
As a result, the Commission found that “Claimant has not met his burden of proving by a
preponderance of the evidence as to what his causally related condition was as a result of
the September 17, 2008 accident.” (2015 Commis:sion Decision, R. pp. 16-17, 21-22).

Claimant argues that Reéponden’ts failed to “disprove” his assertion that the 2010 -
MMI ratings by Drs. Holbrook and Johnson were still valid and somehow binding. (App.

Br. p. 14). However, it is Clalmant s burden to prove by a preponderance of the evidence

that he is enntled to benefits. E.g., Crisp v. SouthCo, Inc 401 S.C. 627 645, 738 S E.2d

835, 844 (2013) (explaining that “it is always incumbent on the employee-claimant to
prove that he or she has .sustain-ed an injury by accident, and "demonst'rate that he or she is
entitled to benefits”). Here, Claimant failed to peove that the outdated 2010 MMI ratings,
which do n‘o.t account for his current sta‘.tus-or c'oriditi'dn given th_e 'multiple intervening
accidents, had any probative value at all. o

| Claimant aiso presupposes'- tha’;_ the Commission was compelled simply' to accept
the impairment ratings of Drs. Holb.rook and Johnson. (App. Br. pp. 16-1.7). However,

the Commission is not bound by expert medical testimony or evidence as controlling;
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~ instead, “the Appellate Panel determines the weight and credit to bé given to the expert
testimony.” Hargrove v. Titan Textile Co., 360 S.C. 276, 293-294, 599 S.E.2d 604, 613
(Ct. App; 2004). “Once admitted, expert testimony is to be considered just like any other
testimony.” Tiller, 334 S.C. at 340, 513 S.E.Zd at 846. Ipdeed, “while medical testimony
is entitled .to great respect, the fact-finder may disregard it if there is other competent
evidence -in the record.” Id. Unless Claimant is now asserting that his own testimony is
unreliable or lacks probative value, there is other probative evidénce in the record
concerning his condition as of the 2013 and 2014 hearings.

Indeed, in reaching a disabiliiy rating under Section 42-9-30, the Commission
relies on both expert and lay testimony. Sanders v. MeadWes;tvaco Corp., 371 S.C. 284,
292, 638 S.E.2d 66, 71 (2006) (the Commission “correctly considered both medical and
lay testimony in am'vihg at its decision”); Burnette v. Ci;y. of Greenville, 401 S.C. 417,
429, 737 S.E.2d 200, 206-207 (Ct. App. 2012) (explaining that “the determination of an
injurec.ll -e;nployée’s impairmént rating is more . art than science, involving the
consideration of evidéﬁce the Commission may gather from the injured employee,
-‘ medical ahd vocational experts, and lay witnesses™). Where the medical evidence is stale
or outdated, as is the case here, thé Commission understandably and necessarily must rely
on other evidence and testimony. See Smith v. South Carolina Dept. of Mental Health,
329 S.C. 485, -499, 494 S.E.2d 630, 637 (Ct. App. 1997) (expressing concern over relying
on medical evidence that was “more than two years old at the time of the hearing,” and
remanding so that full testimony could be elicited regarding “the impact of [the
claimant’s] injuries and the extent of his pﬁysical capébilities”). Furthefmore, because

the Commission bases a disability rating on both medical evidence and testimony at the
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hearing, it is the claimant’s condition at the time of the hearing that is key. See Fishburne

v. ATI Sys. Int’l, 384 S.C. 76, 681 S.E.2d 595 (Ct. Api). 2009) (Commission properly
based its disability rating on medical evidence- and testimony ai the hearing). . Here, the
medical evidence Claimant asserts should bind the Commission — Dr. Holbrook’s July
21, 2010 MMI rating and Dr. Johnson’s September 25, 2010 IME — was over four years
old at the time of the August l,'2014 hearing before Ct.)mx;lissioner McCaskill and did not
account for Claimant’s subsequent injuries to his neck or the settlement of his 2010 work
place injury to the same body part.

Claimant cannot- escape the fact that his request fé)f additional permanent partial
disability benefits .is complicated by a number of-- factors.' First, he suffered multiple
injuri‘es to the same body part since Septemb_er 17, '2008. Thgse include, among others:
1) his October 4, 2010 workplace injury, (R. p. 314, -iines 15-21) (R pp. 141-142) (R. p.
274-277); 2) the February 2012 incident whére he reached out to catch and lift his
dadghter, (R. p. 317, line 21 — p. 318, lin;a 7) (R. pp. 292-293) (R. pp. 147-151); and, 3) a
March 9, 2014 automobile accident, after which h:e reported, “tingling in his right hand
on/off,” (R. pp. 124-127), and “pain in neck and back'frém MVA. States symptoms are
getting worse instead of better.” (R. pp. 128-131) (R. p. 193, line 24 — p. 196, line 6). He
also crashed his motorcycle on April 4, 2010, when a car pulled out in front of him. In
that accident, he sﬁffered multiple abrasions arid a fractured left clavicle, with complaints
of pain in his left shoulder, as well a§ painfgl .abrasion-s to:his “hea.d,r hand, left shoulder.”
| R. pp; 137-142) (R. p. 197, line 5 — p. 199, line 15). It simply is impossible at this late
date to separate out what penml‘nen_t'_effects are the result of his. Séptember 17, 2008

accident and what are the result of his other acc_:idents.

22



Second, Claimant himself testified that his current comp.laints and 'symptofns were
-the result of all three incidents — his 2008 and 2010 workplace accidents and the 2012
in;:ident lifting his daughter. (R. p. 320, line 13 = p. 321, line 5) (R. p 323-A, lines 1-18).
(R. p. 326, lines 14-23). In addition, although Claimant insisted he could recall perfectly
what happened in 2008 and could distinguish 'between the pain he felt as a result of his
2008 and 2010 workplace accidents and other accidents, there wére m.u'nero;Js instances
where he disputed statements attributed to him in the r;ecorded medical notes. (R. p. 324,
lines 3-10 (medical note from Doctor’s Care in October 2008 states Claimant “féels one
hundred percent (100%); ready to resume normaf duties’; and Claimant denying having .
made that stater'nent)). (R. p. 321, line 9 — p. 323, line 6 (Claimant insist.ing he told Dr.
Holbrook on his last visit that he continued to have pain in his neck, right shoulder and
arm; whereas Dr. Holbrook’s medical notes frorﬁ that visit indiqate he is doing .well ;md
has no ra_dicular pain)) (R. p 206, line 16 — p. 201, line 16 (Claiﬁmt again ir;sisfing he
told Dr. Holbrook that he was H;clving pain iﬁ his neck and .left arm with tifxgliﬂg iﬁ his
fingertips when Dr. Holbrook released him in July 2610, des;\)ite the fact that Dr.
; _Hdlbroqk’s ‘hotes indicate no radicular arm paih)) (R.'p. 20i, line 18:— p. 204, line 21
(Claimant insisting that, in ngr;lary 2012 _fo]lowing the incident with his daughté'r,, l;e.
did not tell Dr: Holbrook he was éxperie_ncing pain in His_ neck; whereas Dr. Hc;lbr()ok.’.s .
notes state that Claimant “now complains of neck and right arm pain réd'iating down_thg _
right arm in to the hand with some intermittent numbness and tinglir.1g in the right arm .
-.7)) (R. p. 205, line 15 — p. 210, lir.le 4 (Claifnant insisting that he did not tell the
physiéians at Doctor’s Express in March 2012 that he was experiencing’ neck pgin;

whereas the medical notes indicate that “[t]he patient presents with a chief complaint of .
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constant, .but worse at time, neck pain of the neck and back since Wednesday, February
29, 2012”)) (R. p. 195, line 2 — p. 196, line 6 (medical notes f;om March 2014 car
accident indicate that CIa_imant was “['h]a;ving pain at tﬁe top of his neck ... Ato the top of
his right buttocks” and Claimant insisting he did ridf say t.hat)) (R. p. 223, lines 5-25
-(Claimant insisting bhe ;:ould distinguish betvy'een tl;e pain from his 2008 workplace
‘accident and all of the other accidents, despite what the medical records said concerning
_ those later accidents)). )
Third, Claimant continues to work full time and engage in a number of other
'~ activities that cast doubt on his level of i_mpairment. Concededly his suberv‘isory position
is lighter duty than his prior welding position; however, Claimant admitted tﬁat he; isa
“working supervisor” where, on occasions; he has to perfdrm the tasks he is-supervising,
including “welding, turning beams, cleaning pieces up” and Gantry welding, which are
gll physi.cally demanding tasks. (R.p. 212, liné 3- p.i214, lipe 8) (R. p. 230, line 11 —p.
232, line 8 (Claimant’s supervisor, Terry Hartwell, testify.ingvas to the physical nature of
, Claimant’s job and that Claimant has never requested any changes or modiﬁcatipns to his
job due to neck paiﬁ)).— 'He also admitted he rides hi;s motorcycle regularly and continues
to enjoy fishing and “going to the drag strip.” - (R. p 196, lines 12-14) (R. p. 215, line 16
- p. 218, line 25). In the summer of 2014, he was involved in an altercation at work
where he punched' a former co-employee so hard that the other man fell to the grouﬁd.
Claimant then “got on tob of him and subdued him” until the police came. .(R.'p. 219,
line 9 - p. 221, line 25). The physical altercation lasted approximately five minutes, and
Claimant pinned the former co-worker on the ground fo_r an additional 15 minutes. (R p-

220, line 22 — p. 221, line 2) (R. p. 233, line 17 — p. 234, line 5).
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~ Claimant’s request for “any necessary future medical treatment for the workers.
compensation injury suffered by Claimant on September i7, 2008,” (App. Br. p. 18), also
belies his assertion that his 2008 workplace injury is Qistincﬁ and can be considered in a
vacuum. When he released Claimant at 25% in July 2010, Dr. Holbrook did not indicate
that any further medipal treatment was necessary or recommend any future care. In fact,
Dr. Holbrook stated that Claimant could perform “heavy work with a 50 pound lifting
restriction.” (R. pp. 8.6, 89). In contrast; Dr. Sweet’s 14B, related to Claimant’s 201.0
injury, stated that Claim.ant- would need future medical care and treatment. (R. p..146).
Thus, to the extent Claimant is seeking future medical caré, it must be linked to his 2010
injury and not to the 2008 accident.

| As a result of the passage 6f time and multiple accidents Claimant has
experienced, many of which injured his neck, the Commission correctly and properly
held that any award based on Clairﬁaﬁt’s 2008 workplace accident would require
speculation on its part. And, despite-some outdated medical opiri.iorlls, the Commission
also properly held that Claimant failed to meet his burden of proving his entitlement to
permanent benefits based on his 2008 accident. This Court should affirm the
Commission’s alternative rl;lings that Claimant failed to meet his burden of prbvi'ng he is
entitled to any additional permanent partial disability benefits, and that 'any such award

necessarily would be based on speculation.
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CONCLUSION
For all the reasons stated herein, thi.s Court should affirm the Commission
Decision in its entirety and dismiss Cléimant’s appeal.
Respeqtfully' submitted,
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