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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG SEVENTH JUDICIAL CIRCUIT
Eric Lamont Owens, #252967, 2017-CP-42-1496
Applicant,
v. ORDER OF DISMISSAL
WITH PREJUDICE
State of South Carolina,
Respondent.

. 'IJ;is matter comes before this Court by way of an application for post-conviction relief
~—
w >~
ﬁ) filed By Eric Lamont Owens (Applicant) on April 28, 2017. The State (Respondent)
o

LED
Co

P
1@@ requesting an evidentiary hearing be held. An evidentiary hearing into the matter
Y]
)

KO
BU,
8

camverj$ll on January 31, 2018 at the Spartanburg County Courthouse. Applicant was
] (=]
¥.)

= -
pﬂselg.ndfpresénted by Susannah C. Ross, Esquire. Valerie Garcia Giovanoli, Esquire, of the

S

T

Office of the Attorriey General represented Respondent.

At the hearing, Applicant testified oﬁ his own behalf. J. Roger Poole, Esquire, (Counsel)
also testified. This Court had before it a copy of the Spartanburg County Clerk of Court records,
Applicant’s records from the South Carolina Department of Corrections, the trial transcript, the
direct appeal records, the PCR application and amendment, and Respondent’s return.

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Spartanburg County Clerk of Court. In June 2014, the
Spartanburg County Grand Jury indicted Applicant for murder and possession of a firearm
during the commission of a violent crime (2014-GS-42-2236). Roger Poole, Esquire represented

Applicant. Assistant Solicitors Abel Gray and Chris Bain represented the State. On April 20-22,
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2015, Applicant proceeded to trial before the Honorable Roger L. Couch and a jury. The jury
found Applicant guilty as indicted on both charges. Judge Couch sentenced Applicant to
imprisonment for concurrent terms of thirty-five years for murder and five years for possession
of a firearm during the commission of a violent crime.

Applicant filed a timely notice of appeal. David Alexander, Esquire, of the Office of
Appellate Defense perfected the appeal. The South Carolina Court of Appeals dismissed
Applicant’s appeal on January 25,2017. State v. Owens, Op. No. 2017-UP-055 (8.C. Ct. App.
fggd January 25,2017). The remittitur was returned to the circuit court on February 10, 2017.

§ '.'.’In E's PCR application, Applicant alleges that he is being held in custody unlawfully for

8& e fiovﬂﬁg reasons:
=T -4
T2 W o

“EZ 1| L Ineffective Assistance of Counse]”

W
J,‘g § §a. “Failure to object to trial court not ngmg information already in
o g therecord

S i. “failing to object to the courts refusal to provide the j Jjury

with the relevant dates of the arrest of applicant and the
state witnesses as that information was already in the
record.” .

b. Failure to quash insufficient indictment

i. “indictment is insufficient because it fails to allege,... A
place of death, which is an essential element of the crime of
murder.”

ii. “indictment was fatally defective where it contained two
distinct offenses in one indictment and this was highly
prejudicial.”

c. Failure to poll jury
d. Failure to move for mistrial due to improper influence

i. “allowing the decedant brother [Mark Douglas Jones] to sit
at the prosecution table throughout jury selection
displaying a white tee shirt bearing a duplicate of the
decedant throughout the entire jury selection process. Tr.
Tr. pg. 92 L-25; pg. 93 L-1-6; pg. 94 L-1-25; pg. 95 L-1-
25;pg.96L 1~

e. Failure to object to Solicitor’s comments
i. Tr. Tr. pg. 257 L-1-3, “go nigga, go hit the gas”

ii. Tr. Tr. pg. 258 L-6-7, “He said I'm going to kill this nigga,

Stanley Jones”
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f. TFailure to object to trial court’s jury charge where court failed to
instruct the jury of Applicant’s constitutional right to remain silent.
i. “the jury sent a note making inquiries before the trial court
recognized the unconstitutional omission before the court
attempted to make the charge and no one can invade upon
the jury deliberations.”
fi. “Tr. Tr. pg. 291 L-22-23; Tr. Tr. pg. 293 L-11-25 — pg. 294
_l _6"
g. Failure to “aggressively” cross-examine the State’s expert witness
i. “failed to question state’s expert witness regarding “his
degree of certainty as to whether it was a 12 gauge shotgun
slug that killed Stanley Jones.”

At the start of the hearing, Applicant outlined the allegations it would be pursuing. Respondent

@]e(i}gd to the late addition of new allegations at the hearing without any pleadmg beforehand,
._z n >‘
:ngumg 1t£re_|udlced the State in not allowing time to prepare to defend the allegations. The new
Qu =
ug—gle%nomncluded ineffective assistance of counsel, in that:
J_z
.uf § ugmsel failed to quash indictment based on date discrepancies in
5% ctments;
E GEiinsel failed to move to strike witness’s testimony on ultimate issue, tr.
p- 114-11§ and p. 132-133;
3. Counsel failed to take exception to jury cha:ge where trial judge did not
instruct jury on Applicant’s right to remain silent, tr. p. 288;
4. Counsel failed to object to jury instruction on inferred malice, pursuant to
Gibson; and
5. Counsel failed to give Applicant a plea offer, review case with Applicant,
prepare for trial, or discuss with Applicant whether he should testify.

A

.SP;

Respondent requested dismissal of the late amendments or, in the alternative, to be allowed to
supplement the record with additional argument or case law if the need arose. This Court
allowed Applicant to proceed on his late allegations and allowed Respondent until February 28,

2018 to submit any further case law or briefs to this Court.
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SUMMARY OF TESTIMONY AT PCR
L Applicant testified to the following:

Applicant testified he never really talked to his attomey. Counsel brought the discovery
to him in jail, told him to review it to see if Counsel needed any additional information or
witnesses, and then told Applicant he would come back to discuss. However, Counsel did not
return until one or two weeks before trial. At that time, Counsel told him he would come again
to prepare Applicant for trial. Counsel did come to size him up for a trial suit, but did not do any
prep work for the trial. Applicant testified Counsel never discussed his right to testify or not.
However, Counsel informed him he could not tell Applicant to testify or not because it was

gppBangs decision. Counsel only told Applicant that his prior criminal record would be

8 %veged g'ne were to place his character into evidence while testifying.

e - <

g§ AE:phcant testified Counsel never gave him the opportunity to plead guilty. Counsel
"‘Cq Q.

L‘,:;".z,',_llev m@loned a plea to him. At one point, Applicant told Counsel he did not want to proceed

tﬁnal and wanted to plead guilty, to which Counsel responded no and did not allow him to
. plead guilty. Apphcant claimed Counsel would not let him plead guilty because Counsel thought
he could win at trial.

Applicant claimed he never saw his indictment prior to trial. He further claimed there are
defects in his indictment because the State did not allege therein the address at which the murder
took place. Applicant also took issue with the date discrepancy between the date on the face of
the indictment and within the body of the indictment. Applicant 'a]so testified he felt that
although the trial court addressed an issue involving the victim’s brother wearing a shirt bearing
the victim’s image at trial, that he was still prejudiced because it was not called to the trial

court’s attention sooner.
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Applicant also complained Counsel did not move to strike testimony from Shaina
Williams after Counsel’s objection to it was sustained. With regard to Dr. Wren’s testimony,
Applicant claimed Counsel should have objected to the State’s questioning about what kind of
gun was used because Dr. Wren himself said he was not a gun expert. Applicant further believed
he was prejudiced because the judge did not let him answer the jury’s question. Applicant
believed the testimony the jury wanted was in the record.

On cross examination, Applicant argued that all of the State’s witnesses lied. .Applicant
claimed they all had ample time after the shooting to come up with a story to pin the murder on
him. He could not recall if Counsel pursued that same theory and argument at trial. Applicant

also testified the State’s witnesses were charged with obstruction of justice and it was not until

Hhen;hag_hey began to change their stories.
W oo

B sond -

gg T’l; 'E“Counsel testified to the following:

[~
Q0w o <
tf‘tag @ Cgilnsel has been practicing criminal law for 38 years. He is, and was at the time of
=suet-- T Y

x .
M 'fj?_(ppﬁané trial, an Assistant Public Defender for Spartanburg County. Counsel testified he

-4
P

A

ggce%d t{:scoverg from the State and immediately took it to Applicant. He told Applicant to
review it and they woﬁld discuss it when he returned. Counsel testified he returmed and reviewed
all the.discovery with Applicant. Counsel testified he did not interview the witnesses because he
had numerous contradictory statements from each. Counsel testified the case boiled down to
credibility and hé discussed that with Applicant prior to trial.

Counsel testified he did not notice any fatal defects in the indictment. . He testified he
reviewed the body of the indictment and believed it served the purpose of an indictment — to put

a defendant on notice of the charges against him. Had he noticed the date discrepancy, he may

Pageé%_/



have raised it to the court’s attention but believes it would be an error that could easily be
remedied by the State.

Counsel advised Applicant he could testify or not and that he had a right to remain silent.
Counsel told Applicant it was Applicant’s decision that Counsel could not make for him, but
informed Applicant of the potential consequences of testifying. Counsei also made a pre-trial
motion to ensure Applicant’s prior cnmmal history would not come out, in the event Applicant
chose to testify. Counsel testified he did not relay any plea offers to Applicant because the State
did not make any offers, Although Counsel requested an offer, there was never an offer,
Counse! informed Applicant he could plead guilty to murder, but never stopped Applicant from
ﬁingso Counsel recalled Applicant wanted to go to trial.

I %
So -C@mel made a strategic decision not to question the State’s expert witness Dr. Wren.
o0 *

95, =
§ns‘gas§ased on both Dr. Wren’s extensive background in forensic pathology and history of
\k'f;isténgor the State as an expert. Additionally, Counsel had a previous experience in which
mhe ﬁd ® aggressively cross-examine Dr. Wren and it backfired by Dr. Wren testlfymg even
more favorably - for the State in response to Counsel’s questions. Counsel also did not have any
questions to ask Dr. Wren that could be beneficial to the defense.

Counsel also testified he did not object to the trial court’s response to the jury’s question
because he believed it was the appropriate answer. Counsel explained there was a conference in
chambers when the jury submitted their question. Counsel could not remember exactly who
brought the issue up, but there was a discussion at that time about the judge’s failure to instruct

the jury regarding the defendant’s right to remain silent. After the conference, the judge did in

fact instruct the jury regarding the defendant’s right to remain silent.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction retief hearing. This Court has had the opportunity to observe the
witnesses presented at the hearing, and has weighed their testimony and credibility accordingly.
Below are the findings of fact and conclusions of law as required pursuant to S.C. Code Ann.
§17-27-80 (2017). Applicant has failed to prove by a preponderance of the evidence that
Counsel was deficient or that he was prejudiced by any deficiency. A Post-Conviction Relief
>-1icﬁ_?'on >1_s not a venue for questioning each and every decision of trial counsel. Rather, the

—

[~ - W4

gﬁp]i"' t f&ust demonstrate by a preponderance of the evidence that trial counsel was deficient
o £ =
Jgﬁd thgt thegKeficiency prejudiced the outcome of his trial. Applicant has failed to do so.

1.' xz [] )
'—J' é = 1 Ineﬁecﬁve Assist fC |
_‘n: A~ i . sistance O ounse
ey

5 g A;;:;;Iicant.alleges he received ineffective assistance of counsel. In a PCR action, “[t]he
burden of proof x; on the Applicant to prove his allegations by a preponderance of the evidence.”
Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(¢), SCRCP).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must
prove that “counsel’s conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441, 334 SE.2d 813
(1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, Id. The Applicant must overcome this presumption to receive
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relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). First, the Applicant must prove
that counsel’s performance was deficient. Under this prong, attorney performance is measured
by its “reasonableness under professional norms.” Cherry, 300 S.C. at 117 (citing Strickland).
Second, counsel's deficient performance must have prejudiced the Applicant such that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Cherry, 300 S.C. at 117-18.
Failure to object to trial judge's answer to jury's question
Applicant alleged the trial judge improperly responded to the jury’s question by failing to
provide the jury with the arrest dates of Applicant and a State’s witness. This Court finds

Counsel was neither deficient nor Applicant prejudiced on this issue.

P
Eg n E’age 292 of the transcript, Judge Couch read the jury’s question. His response was,
S50
Qgg :Togle extent that that information is not already in the record I cannot
5}5% n‘pro;ijde that information to you at this point in time. In other words, the
; -’:xg 0 daf® of arrest, if it was testified to, would, would be in the record. I don’t
Ex kifdlv whether it was or wasn’t, but, at any rate, I can’t add that

: :j‘": E irffdrmation into the record at this time.

:!i[‘hi&ou}r:t not 9}111y finds the response appropriate, but also notes there was never any evidence
of the State’s vo}‘i.lxless’s arrest date. The only evidence admitted regarding arrest dates appeared
on page 147, which was “March of 2014.” Judge Couch correctly told the jury that if testimony
regarding the arrest dates was given, it was in the record. It would have been inappropriate to
reiterate that testimony for them as this would have.constituted a comment on the facts. See S.C.
Const. art. V, § 21 (“Judges shall not charge juries in respect to matters of fact, but shall declare

the law.”). Therefore, this Court finds Counsel was not deficient for failing to object to the trial

judge’s response.
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Additionally, Applicant has failed to prove he was prejudiced by this alleged deficiency.
Had Counsel objected, and the March 2014 date been given to the jury, there is no reasonable
probability the outcome of the trial would have been different. The State presented numerous
witnesses who implicated Applicant in the murder of the victim. Counsel was diligent in
impeaching each witness with their prior inconsistent statements. But, the evidence was clear
that the witnesses did not implicate Applicant until Applicant was arrested and in custody, at
which time they no longer feared reprisal.

Failure to quash indictment

Applicant alleged Counsel failed to quash indictment based on two separate issues:

because the indictment failed to allege a place of death and because the face of the indictment

§1_10ws a date stamp of June 16, 2014 while the body of the indictment shows a date stamp of

"§ne‘?2 2914 This Court finds Counsel was neither deficient nor Applicant prejudiced on this

Bf Ssué‘—

==

%‘z‘ é «“MM indictment is adequate and valid on its face if the offense is stated with sufficient
p—
caad

B
BLAC

HO

= .
’ie tygind particularity to enable the court to know what judgment to pronounce, the
defendant to knoww what he is called upon to answer, and acquittal or conviction to be placed in
bar to any subsequent prosecution.” State v. James, 321 S.C. 75, 472 S.E.2d 38, 40 (Ct. App.

1996); See also State v. Mclntire, 221 S.C. 504, 71 S.E.2d 410 (1952) (an indictment is valid on

its face if it contains the necessary elements of the offense intended to be charged and
sufficiently apprises the defendant of what he must be prepared to meet). Furthermore, “[t]he
regularity of grand jury proceedings is presumed absent clear evidence to the contrary; the
burden is on the defendant to prove facts upon which a challenge to the legality of the grand jury

proceedings is predicated.” State v. Batchelor, 377 S.C. 341, 344, 661 S.E.2d 58, 59 (2008)

Pa%/




(citing Evans v. State, 363 S.C, 495, 611 S.E.2d 510 (2005); State v. Griffin, 277 S.C. 193, 285

S.E.2d 631 (1981)).

Here, the fact that the date stamps on the face and body of the indictment are four days
apart does not render the indictment fatally flawed nor does it provide “clear evidence” that the
grand jury proceedings were irregular or tainted. This Court notes the date stamp beside the
grand juq foreperson’s signature is also June 12, 2014. The obvious scrivener’s error, standing
alone, is not sufficient to overcome the presumption of regularity and legality in the Grand Jury
proceedings. The indictment served its fundamental purpose — to give Applicant sufﬁcxent

ino’uce of the charges for which he was accused. Counsel testified although he rev1ewed
Applicant’s indictment, he did not notice the date discrepancy. However, Counsel correctly
beheved the indictment was sufficient to put Applicant on notice of the charges. Therefore,

;_
gﬁllcﬁt faﬁ-cd to prove by a preponderance of the evidence that Counsel was deficient.
=0
o
882 -0 a@mon to no evidence presented of any irregularity in the Grand Jury proceedings,
-flé's S v 3
g%zzscntcna&?s error does not implicate subject matter jurisdiction. As such, had Counsel moved
Sho

'"a’%uag thﬁndlcunent based on the date discrepancies, the State would have simply moved to

TANB

a.mend the indictmént to reflect the correct date. See State v. Means, 367 S.C. 374, 387, 626

S.E.2d 348, 356 (2006) ( “[A] motion to amend an indictment should be granted when the
proposed amendment does not change the nature of the offense or affect the sufficiency of the

indictment.”), abrogated on other grounds by Talley v. State, 371 S.C. 535, 640 S.E.2d 878
(2007); Morris v. State, 371 S.C. 278, 283, 639 S.E2d 53, 56 (2006). (emphasis added).

Therefore, Applicant cannot prove he was prejudiced by Counsel not moving to quash the

indictment, as the motion would have been denied.
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Failure to poll jury

Applicant aileged Counsel was ineffective for failing to request a polling of the jury.
This Court finds Counsel was neither deficient nor Applicant prejudiced on this issue. Applicant
failed to produce any evidence of either deficiency or prejudice. Additionally, the record shows
after the Clerk read the jury’s verdict, the jury members were asked to raise their right hands if
the verdict was theirs. All of the jurors raised their right hands. Tr. p. 296.

Failure to move for mistrial

Applicant alleged Counsel was ineffective for failing to move for a mistrial because the
victim’s brother was present in the courtroom wearing a shirt with the victim’s face on it. This
Court finds Counsel was neither deficient nor Applicant prejudiced on this issue.
'-g &equry selection, there was short recess and a bench conference was held, after which

. Dc —_— __.
Q&m@u@ confronted the victim’s brother, Mark Jones (“Jones™), about the shirt he was

&

E
UR

:m@nn?m ge courtroom. Tr. pp. 93-96. The trial judge ordered Jones to cover up his shirt or

l%sthmn if he wanted to stay in the courtroom during the trial. Jones then left the
courtroom:ms.‘gourt notes that this occurred in the very beginning of the trial, when the jury
had not even heard any evidence and knew very little about the evidence, and even less about
who Jones was or what tﬁe victim looked like. Not only has Applicant failed to present any
evidence of deficiency, the record supports Counsel was not deficient. The matter was in fact
addressed -by the trial judge prior to the start of the trial. Applicant has also failed to prove he

was prejudiced by this incident. Jones was required to leave the courtroom and was not

permitted to be in the courtroom wearing a shirt bearing the image of the victim.
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Failure to object to Solicitor’'s comments

Applicant alleged Counsel was ineffective for failing to object to various parts of the
Solicitor’s closing comments. This Court finds Counsel was neither deficient nor Applicant
prejudiced on this issue.

The first comment Applicant believes is objectionable is on page 257 of the transcript,
“Iglo, nigga, go.” This Court fails to sée what objection the comment warranted. The State is
lentitled to refer to the evidence presented in the trial duﬁng their closing arguments. On page
197-198 of the transcript, the State’s witness, Derrick White, testified to those exact words.
White explained Applicant told him, “go, nigga, go” after Applicant shot the victim from the
’\fgole‘g}ute was driving. Because there is no reason to have objected to the State’s reference

g@e evidegée admitted at trial, Counsel was not deficient.
€O ¢n E

Ellmg éxmgsly, Applicant alleged the Solicitor’s comment, “[hle said ’m going to kill this

L%gaéw%y Jones[,)” was improper and Counsel should have objected. Tr. p. 258, 1l. 6-7.

ﬁgmxahc&s nothmg objectionable about the Solicitor’s statement. The State’s witness, Blaine

Seay, also testlﬁed to these exact words. On page 171, line 16 and on page 173, line 16, Seay

testified Applicant said he was going to “kill this niggal,)” referring to the victim. Because there

is no reason to have objected to the State’s reference to the evidence admitted at trial, Counsel
was not deficient.

Applicant also alleged Counsel should have objected to the Selicitor’s comments

regarding the kind of projectile with which the victim was shot, which Dr. Wren testified was a

large caliber slug. Tr. p. 259. This Court finds nothing objectionable about this comment. Dr.

Wren was a qualified expert in forensic pathology. He performed the autopsy of the victim. It

was his opinion, based on his knowledge, experience, and the diameter of the bullet entry wound,
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that victim’s gunshot wound was caused by a large caliber slug, not a bullet or pellets. Tr. p.
235, 1. 13 —p. 236, 1. 15). Dr. Wren testified he did not know if such a large slug could be shot
from a handgun, because he was not a gun expert. The Solicitor’s closing comments reflected
this testimony accurately. Because there is no reason to have objected to the State’s reference to
the evidence admitted at trial, Counsel was not deficient.
Failure to object to jury charge
Applicant alleged Counsel was ineffective for failing to object to two portions of the trial
judge’s jury charge. This Court finds Counsel was neither deficient nor Applicant prejudiced on
this issue.
— q'-]‘he first contested jury instruction issue occurred when the trial judge completed his jury
Qc%é’u%on@nd asked both sides if either took any exception, to which both Counsel and the
A :L:ﬁw?duged they did not. Tr. pp. 287-288. Apphcant contends that Counsel should have
Eoué 1t§' the trial judge’s attention that he did not read any instruction regarding Applicant’s
fnghlg rﬁlam sﬂent which was important because Applicant did not testify. However, on
pages 291-29%4, the jury returned from deliberations and the trial judge ultimately gave a very
thorough instruction on Applicant’s right to remain silent and again reinforced the State’s burden
of proof. Counsel testified there was a conference in-chambers, and the issue of the judge’s
failure to charge on Applicant’s fifth amendment right came up. Although Counsel did not recall
if he specifically brought it to the judge’s attention, this Court finds it most important that it was
addressed and ultimately chargéd to the jury. Because the jury was ultimately thoroughly

instructed of Applicant’s fifth amendment right, Applicant cannot prove he was prejudiced by

any alleged deficiency.
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The other contested jury charge appears at page 283, that “Im]alice can be inferred from

| any conduct showing a total disregard for human ife.” Applicant cites to Gibson v. State, 416
S.C. 260, 786 S.E.2d 121 (2016), to support his argument that Counsel should have objected to
this jury instruction. As a threshold matter, Gibson was not decided until May 11, 2016,
Applicant was tried April 20-22, 2015, Therefore, Gibson was not even applicable law at the

time of Applicant’s trial. Notwithstanding Gibson was decided after Applicant’s trial, Gibson is

wholly inapplicable to the jury instruction in Applicant’s trial because the trial court did not
instruct the jury that malice can be inferred from the use of a deadly weapon.

In Gibson v. State, Gibson’s brother was involved in a fight between two groups at a bar,

G so‘%s br)gther called Gibson for a ride home, When Gibson arrived, the fight had spilled out

ac s lad
QQ& @ pﬂdng lot between numerous members of each group. During the fight, several
wDQ a (3

SIS

Tx8 h'nts gre heard and the victim was killed by a shot to the back of his shoulder. Gibson
fj’ﬁsuéd tét although he was “doing some shooting,” he did not aim or intend to sl.loot the
%ict ’l,!';e trial court instructed the jury that “inferred malice may also arise when the deed is
done with a dea&iy weapon.” Gibson’s trial couﬁsel did not object to the charge based on the
trial court’s failure to use the “permissive inference language™' in addition to the “standard
implied malice charge.”?

Similarly, in State v. Belcher, 385 S.C. 597, 685 S.E.2d 802 (2009), Belcher shot and

killed the victim, Belcher testified he shot the victim after the victim confronted him,

unprovoked, with a gun. Belcher also testified he fled to a vehicle and retrieved a gun and fired

'In State v. Belch r, 385 S.C. 597, 685 S.E.2d 802 (2009), the Court referred to the charge that “if facts are proved
beyond a reasonable doubt, sufficient to raise an inference of malice to your satisfaction, this inference would be
simply an evidentiary fact to be taken into consideration by you, the Jury, along with other evidence in the case, and
youmay give it such weight as you determine it should receive” as the “permissive inference instruction.”

? The Belcher Court referred to the charge that malice can be implied from the use of a deadly weapon charge as

“the standard implied malice charge.” e
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it at the victim while the victim was approaching him, gun in hand. The Court held that a jury
charge instructing that malice may be inferred from the use of a deadly weapon is no longer good
law in South Carolina where evidence is presented that would reduce, mitigate, excuse or
justify the homicide. However, the Court also stated in a footnote that “[t]he standard implied
malice charge remains valid, as does the general permissive inference instruction.

Applicant argued Counsel was ineffective for failing to object, based on Gibson, to the
trial court’s charge that, “malice can be inferred from any conduct showing a total disregard for
human life.” Trial Tr. p. 283, 1L 99.23. First, as an initial matter, Gibson was decided

app:oximately one year after Applicant’s trial. No South Carolina court has ever required an
= o
e

g@mey_to gtlclpate or discover changes in the law, or facts which did not exist, at the time of

QQ

tﬂ“@m& TErmes v. State, 310 S.C. 306, 309-10, 426 S.E.2d 764, 765 (1993). The relevant time
SR w F

'%n &alysm is when the alleged ineffectiveness occurred. Id. at 310. While the rules of
se;gng require that objections to the admissibility of evidence be speclﬁc, they most
certamly do not réqulre clairvoyance. State v. Tapp, 308 S.C. 376, 728 S.E.2d 468 (2012).
Therefore, Counsel cannot reasonably be held ineffective for failing to object based on case law

that had not even been decided at the time of trial.

Second, the prohibited and scrutinized “standard implied malice charge” in Gibson and

Belcher was not even read at Petitioner’s trial. Applicant errantly argues that an objection

pursuant to Gibson should have been lodged against the jury charge that malice can be inferred

from conduct showing total disregard for human life. Not only do the decisions in Gibson and

Belcher not apply to the challenged jury instruction, they do not even mention the charge. To the

extent Applicant argues for an extension -of Gibson and Belcher to the challenged jury
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instruction, Applicant overlooks the crux of those decisions and the analysis the Court detailed in
arriving at their conclusion regarding the “standard implied matice charge.”

Thirdly, unlike Gibson and Belcher, in Applicant’s casz there was no “evidence presented

that would reduce, mitigate, excuse or justify the homicide.” Both Gibson and Belcher involved

“oun fights” that resulted in alleged unintentional killings or self-defense. Applicant was
convicted for shooting the victim, ‘#ho was unarmed, with a large caliber slug using a pistol grip
shotgun, without provocation. There was no evidence or testimony presented that Applicant
.acted in self-defense, was provoked by the victim at the time of the shooting, or that Applicant

did not aim at or intend to shoot the victim. Therefore, Gibson and Belcher are inapplicable to

Appllcént’s case and had the “standard implied malice charge” been given to the jury, it would
%e he.en'.'ﬁ'oper See Belcher, 385 S.C. at 612 n.9 (“The standard implied malice charge
o
=
S%mﬂs va‘l_fpl as does the general permissive inference instruction {...]In addition, we neither
-Jog © @
g.ha":‘ﬂtate from arguing to the jury for a finding of malice from-the use of a deadly

Faiiure fo “aggressively” cross-examine the State’s expert witness

Applicant alleged Counsel was ineffective for failing to question Dr. Wren, the State’s
expert forensic pathologist, regarding his degree of certainty as to what gun killed the victim.
This Court finds Counsel was neither deficient nor Applicant prejudiced on this issue.

Not only does the record prove this allegation meritless, Counsel testified that he made a
strategic decision not to cross-examine Dr. Wren based on his experience with Dr. Wren at trial.
This decision was reasonable. Additionally, Applicant has failed to prove how further cross-
examination of Dr. Wren would have helped Applicant or affected the outgome of his trial. Dr.

Wren himself testified he did not know what kind of gun was used to shoot the victim and
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admitted he was not an expert in guns. However, he could tell, based on his experience,
knowledge, and autopsy on the victim, that the victim was shot with a large caliber slug.
Failure to give plea offer

Applicant alleged Counsel failed to give him a plea offer. This Court finds Counsel was
neither deficient nor Applicant prejudiced on this issue.

Counsel credibly testified the State did not make any offers, but he begged for one. This
Court notes the Solicitor, and only the Solicitor, has the discretion to offer a plea deal. Counsel
cannot force them to make an offer. Applicant always had a right to plead straight up, and
Counsel advised him of such. However, Counsel’s testimony that Applicant wanted to go to trial
is credible.
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=3 Failure to review case ard prepare for trial
[ -
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§%m§ al:fi:ged Counsel failed to review his case with him. This Court finds Counsel was
© {%ger Zﬁoé‘xt nor Applicant prejudiced on this issue.

Jg Sus;ourt fmds Applicant’s testimony on this issue absolutely not credible. It strains
cr;;ulity to believe, as Applicant testified, that Counsel only came to drop off his discovery and
then returned shortly prior to trial only to size him for a trial suit, but not to discuss his case.
Counsel, on the other hand, gave credible testimony that he provided Appliéant with discovery
and also reviewed aﬂ of it with him. Counsel also came up with his strategy in preparation fof
trial, to challenge the credibility of the Stat-e’s witnesses (who had each given multiple different
statements). This strategy was reasonable and appears to be the only viable strategy given the
evidence against Applic;nt. This Court ﬁnds‘ the record further supports Counsel adequately

discussed Applicant’s case with him and prepared for trial.
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Improper advice regarding testifying

Applicant alleged Counsel was ineffective for failing to tell him whether or not he should
testify and, rather, leaving the decision up to Applicant. This Court finds Counsel was neither
deficient nor Applicant prejudiced on this issue.

This Court notes it is only a defense attorney’s obligation to advise his client of his right
to testify and help him weigh the pros and cons of doing so, but it is not to make that decision for
his client. Counsel credibly testified that he did just that. Counsel advised his client of hjs right
to testify or remain silent and discussed with him the consequences of testifying. This advice
was reasonable. The colloquy between the trial judge and Applicant regarding Applicant’s

. de?lo@ot;o testify demonstrates Applicant’s decision was made knowingly and voluntarily.
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oW x CONCLUSION
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= gg tpasaﬁon all the foregoing, this Court finds and concludes Applicant has not established
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it o

:‘:ﬁg iu@ that would require this Court to grant his application. This Court finds Applicant

<

he@ faﬁd tgfprove any deficiencies on the part of Counsel and further, Applicant has failed to
prove prejudice from any alleged deficiencies in Counsel’s representation of him. Upon review of
the transcript of the jury trial for the criminal offense, the Application, the Return, and all other pertinent
documents, the Court concludes that the Applicant does not meet the required standard articulated in
Strickland, in which Applicant is required to prove by a preponderance of the evidence that counsel was
deficient and that he was prejudiced by any deficiency. Therefore, the Applicant has failed to meet his
burden of proof. The application for post-conviction relief is denied and dismissed with prejudice,

This Court notifies Applicant he must file and serve a notice of appeal within thirty (30)
days from receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. An applicant has a right to an appellate counsel’s

assistance when they are seeking review of the denial of PCR. Austin v. State, 305 S.C. 453
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(1991). If an applicant wishes to seek appellate review, PCR counsel must serve and file a

Notice of Appeal on the Applicant’s behalf, See Rule 71.1 (g), SCRCP. You must look at Rule

243 of the South Carolina Appellate Court Rules for appropriate procedures for appeal.
IT IS THEREFORE ORDERED THAT:
1. The application for Post-Conviction Relief is denied and dismissed
with prejudice;
2. Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.

AND IT IS SO ORDERED this_ 4 ¢t day of e ,2018.
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