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deliberations will end.

on answer two, if you get to it, the question two, if
you get it to, was this a medical emergency for the doctor?

I'ask that you answer the question yes cause that's
what we've shown through the evidence, the competent,
credible medical evidence 1in this case, occurred.

I want to thank you again for your time. I paid
attention to y'all as y'all were paying attention to me.
And that promise I asked you at the very beginning where you
wait till you've heard all the evidence before you make up
your mind, I noticed everybody was paying attention when I
started putting my iwitnesses up, and I want to thank you for
that because 1it's fmportant that you hear the whole story
from Doctor Giep, from the nurses, from the experts so you
can make a, a decision that considers all of the evidence.

And as is -- sorry as we all feel for the condition the
child is in, remember the judge will tell you what that --
the legal standard you have to apply is. That the
plaintiffs have the burden of proving that Doctor Giep, by
the greater weight of the evidence, more, more likely than
not, committed malpractice in the case, and we think the
answer to the number one question should be no on that, and
we ask that you handle it this way in this case.

Thank you very much for your time.

MR. HENSHAW: Gary, leave the things from Doctor Ernest

ROA 963’97
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please.
 MR. LOVELL: T'11 just leave it all.

MR. HENSHAW: A1l right. Good. Thank you.

May I, Your Honor? '

THE COURT: Mr. Henshaw.

MR. HENSHAW: Thank you.

Ladies and gentlemen, one of the things that you should
not lTeave behind when you evaluate the witnesses, and even
though they may come to you with a very impressive, very
impressive resume, all the schools they've been to, all the
organizations that they're members of, nonetheless, you
should not set aside your own common sense and judgment in
Tooking at these because a resume can impact, pad a Tot,
particularly when thé experts are biased or-prejudited as
many of these experts c1ear1y were.

They're defense experts. They regularly round in these
cases, and appear in these cases. And now they've got a
book that's been sanctioned by the American College of
Obstetrics and Gynecology called Neonatal Brachial Plexus
Palsy, and that became apparent when Doctor Chauhan when he
was asked about it, and the, the key to the book, because
the people who control what gdes into the book, is not all
the contributing authors. Contributing authors just get
cited, but it's the committee itself, the Task Force on

Neonatal Brachial Plexus Palsy that was put together by the

FUDAuQGAZOS
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Ameri can college of Obstetrics and Gynecology to write this
book.

And we went down the list with Doctor Chauhan, and
every one of these who are obstetricians, and that's who I
asked about, and Doctor Grimm, who is a biomedical engineer,
are defense experts.

This is their playbook. This is what they are using
and coming in and saying we have a document. Wwe have a
source. We have an authority that establishes what we want
to tell you, as a defense expert, on behalf of doctors who
get accused of cauéing these types of injuries. They put it
together, and that's what they have, and that's what we
wanted to point out.

Now, what's interesting about that is that Doctor
Gurewitsch -- I mean they can't avoid citing to people who
have worked for years and yeérs in this area. And so they
couldn't avoid citing to both Doctor Allen and to Doctor
Gurewitsch because these are two of the pioneers in this
area of study of medicine and shoulder dystocia and the
stresses that can cause injury to a baby.

And so Doctor Gurewitsch and Doctor Allen are both
cited, but then we have these portions or some of the --
more than just these portions. We have these theories that
have been put out by the book as an explanation of trying to

suggest that there are other things that can happen during

ROA 965 09
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the delivery that can‘cause injury to a baby's shoquer.
what did Doctor Allen tell you?

There are two forces at play. Two forces at.p1ay here.
One is a compression force, and one is a stretch force, and,
of course, that makes sense.

The uterus pushes the baby out. It compresses the
baby's rear end in the situation where the baby's a head
first baby. It compress the baby's rear end and pushes that
baby forward down the birth canal and out. That's a
compressive force. Think about that, ladies and gentlemen.

what that means is you're not stretching. You are
compressing, and, to the extent that that's a compressive
force, it can only push the nerves together, but there's no
indication at all that these nerves were damaged because of
a compressive force. That's a different type of injury.
And that's what you heard from Doctor Gurewitsch.

This was -- and when you have a compressive force, when
you have the force that can cause injury like a rupture that
you have ruptures here, then what you have 1is a stretching
force. And so you have Doctor Gurewitsch, after Doctor
Allen explains that you have these two forces at wdrk, those
are the only two forces at work. Doctor Gurewitsch says
yes, and when you have rupture of C5, six, and seven, as
explained by Doctor Armenta after he did his first surgery,

then you have a stretch that went to such a degree that it

FNDAuQGGZlO
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was an excessive stretching force. A traction, a traction
force, a pulling force. Not a pushing force. A pulling
force that caused injury to these nerves and that makes
sense.

what doesn't make sense is when an expert gets up and
tells you, and actually it wasvexperts, that we've put a --
and this is a doctor -- this Doctor Ernest. He says I've
done all this.

well, this is very interesting pronouncements, but it's
never~been published. 1It's never been peer reviewed. No
other doctors have looked at and accepted it. It's just
something that he wanted to come and tell you, and what he's
tel1ing you, just use your common sense here now cause this
is, this, this is éignificant, he wants to tell you that
he's put an instrument inside a mother's womb, uterus, while
she was delivering-a baby and found that the uterus could
produce 40-pounds of pressure.

Now, tHat's a compressive force again, and he didn't
talk about that being a compressive force. He just wanted
to tell you it's 40-pounds of pressure. Then he wants to
tell you that the exogenous force that can be utilized in a
situation 1ike this is that no doctor has ever been able to
do more than 35-pounds.

Now, this is the equivalent of whether or not the

doctor, like Doctor Arnett says, can pick up a suitcase and

ROA 967 11
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then he says, you know, I can't pick up any more than
35-pounds.

Now, look at this man over there.

All he can 1ift is 35-pounds?

He's got a problem.

It does not make sense that a man his age can only pull
at the pace of 35-pounds. That makes no sense at all, but
yet, that's what this stands for. That's what this
represents. That's what they're trying to pull over on-you,
that he can only do 30 -- his muscles in both of his arms
only have the capacity, maximum, because no doctor has'ever
done it before, to pull a -- 35-pounds. Then what he wants
to tell you 1is, is that it takes 45-pounds to break a nerve.

So, what he's trying to suggest is, is that doctors can
not break nerves. Yet, we have a standard of care,
apparently around the world, cause Doctor Chauhan
established it was in Britain. He certainly established it
was in the uUnited States cause I kept aéking him is that the
United States standard and they all said yes. we have a
standard of care that says a doctor should never, never
apply more traction than he would in a routine delivery.
That's the standard of care.

Doctor Gurewitsch said, you know, if you -- that is the
standard and she admitted doctors actually apply more than

that. But, but the standard of care is not to apply more
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traction than you would in a routine delivery and that's
about 10-pounds cause she just ever so lightly wants to hold
that baby because -- and the reason for the standard.
There's no point to have that standard unless you're trying
to protect something.

And what are they trying to protect?

They're trying to protect the nerves in the shoulders.
So, we know that if you can stick to that standard, if you
can keep it at what you do on a routine basis, you don't
cause injury to these nerves. That's the standard of care.

Doctor Gurewitsch is another doctor who does not want
to admit that she app]ied excessive traction to a baby, and
yes, and it wasn't that she wouldn't answer all the
questions, but she would not answer questions about that
particular case, and she would not tell you why and I wish
she would. sShe would of told me. But she didn't.

But, nonetheless, she's just another -- if you look at
it, she's just another doctor who doesn't want to admit that
they negligently caused injury to a child. That doesn't
mean that her, her opinions about injuries and her
information about what can cause these injuries and about
the deviation from standard of care is not applicable to
this case, and it very well will be used against her in her
case and should be. And maybe she'll be held responsible

for doctors who just simply will never acknowledge that they
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used too much traction or that they bent the baby's head the
wrong way. | | |

It is significant that this was not a -- it is
significant in determining Doctor Giep's concerns about what
happened to this baby. And remember that, when he wrote
this at 9:00PM and the baby was born at 8:20, the baby had
been taken to, by the neonatal team, to the NICU, and then,
some time after nine o'clock, sent up for a chest x-ray to
see what was going on. And later that night, Doctor Giep
went to -- up to the NIcu and spoke with the doctors and, by
that time, knew there was a brachial plexus injury.

So, he may or may not have known at 9:00PM, when he
wrote this note, miniha1 traction performed, but the --
and -- but the reason that I wanted to go through this with
him is that there was an order that he was obviously
following, and then he goes back and has this at the end.
And, of course, the question arises and, and he says no,
this is just where he normally puts it, and that very well
may be true. It also may be that he wrote it in after he
went up and talked with the doctors.

But it -- but this is his note where he's describing
what happened in his delivery of Ashley F = = . It-is --
it is specific to that purpose and you would expect him to
make comment about what the traction would be just as you.

would expect him to make comment about all of the

ROA 970 14
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procedures, particularly where the baby is born and has a
medical problem.

And you heard Doctor Chauhan, who worked at that very
hospital, say he would normally expect a doctor to put in if
he used the Rubin II maneuver that Doctor Giep says he did.
He would expect that to be in the note. And when he worked
at Spartanburg Hospital, he put it into the note. That was
his practice.

But this is what Doctor Giep says he does, that he puts
in some things about the, the delivery, and does not put in
others. And he initially started by saying, you know, if I
do that as part of my routine, I don't put it in and that's
the reason I didn't comment about the Rubin II. well -- and
it -- and if I didh‘t call on anybody else to help me do it,
then I don't put it in. That's just my procedure.

so, then why does he put in that he has minimum
traction performed? |

He didn't ca1] on anybody else to put their hands on
the baby's head and pull. Nobody else got involved in that
part of it, but yet that became part of his note. |

A1l right. It really doesn't make any difference
whether he did the Rubin II or not. The baby came out in
about a minute and:Doctor Gurewitsch says the injury had
already occurred when he did it. That's -- the injury

doesn't occur when they do the Rubin II. The injury occurs

ROA 971715
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when they have their hands on the baby's head and they call
for suprapubic pressure and they have done the McRoberts
maneuver.

1t had already occurred. He had already applied too
much traction, and he had already bent the baby's head and
he had already caused the nerve‘damage. That's not whether
he did it or whether he didn't it. That doesn't make ahy‘
difference here at all.

But then minimal traction performed. So, then,
appropriately, two days later, Doctor Giep meets with the
parents, and he writes a note saying I met with the parents,
and I explained the reason for the vacuum extraction or why
the vacuum extractor was used. And he said that he
discussed with family, husband and wife.

But then he goes back into the traction part. He's
still thinking about it. He's still worried about it. He's
still concerned abdut it, and it's not a significant
difference, but now it's not just minimal traction. He's
now saying gentle traction and he's saying constant
traction, which he didn't say before. |

Right after he did it, he didn't say general and
constant traction. He just said minimal traction. But he's
sti1ll thinking about it. He's worried about it and he ought
to be.

we agree that Doctor Giep was not an ensurer of the

FHDAA972?16
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outcome here or he didn't guarantee an outcome. Wwe don't
have to prove that he did ensure in order to win our case.

what he was obligated to do and what he had a duty to
do was render standard medical care to this mother and the
baby, and we believe the evidence shows that he probably
didn't do that.

Now, the, the -- it is not inappropriate to look at the
damage done to try to determiné why it happened. That is
the way -- that is called forensics. That's what we do when
we do autopsies. If somebody dies under suspicious
circumstances, we do an autopsy and look at their tissues,
and we try to the -- determine from that and come to
conclusions with experts, such as the pathologist, why it
happened. And that's what happened here.

It was done by Doctor Armenta when he did the surgery
on the baby. He wasn't specifically there to try to
determine whether Doctor Giep stretched these nerves or not,
but that was what he concluded.

In his testimony that was presented to you, he said
this was a traction injury. That is the very specific word
he used. Traction is pulling. Traction is stretching.

It's not the maternal forces of labor that caused it. Those
are compaction forces. Not -- that's not stretching.
That's not traction.

So, it is true that, as a matter of law, you don't give

FUDAu973?17
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compensation for negligence simply because somebody -had a
bad outcome in a medical treatment. But that doesn't mean
that you can't look at what was determined in the course of
that -- in the course of, of surgery of that particular
complication to determine why there wasn't -- whether there
Was negligence and how it occurred, and whether or not you
should award compensation for the negligent act.

we're not seeking compensation just because there was a
bad outcome. Wwe're seeking compensatibn because Doctor Giep
did not éxercise standard medical care. He used too much
force. He used excessive traction. He bent the head.

There's -- there is some confusion by defense counsel
about what is required by them to prove as an affirmative
defense, that they are entitled to the immunity of fhe
medical emergency statute. You don't look at whether the
doctor is considering that it could be a -- that it could be
a risk of death or a risk of serious bodily injury.

You look at whether or not there was, in fact, to the
patient, an immediate risk of death or serious bodily
injury. And that would -- did not occur and never did occur
in this case bécause it was not going to occur. There was
not going to be an immediate risk of death or serious bodily
injury for some four minutes after the shoulder dystocia was
recognized. It never got that far.

within one minute the baby was delivered, and the risk

718
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was -- and whatever r{Sk there were, and they weren't
immediate, went away.

Just a few more points. Wwell, just this is the last
one.

We're not here seeking your sympathy. The defense
counsel 1is absolutely right and the judge will instruct you
that sympathy should not be a part of your determination as
to whether my clients recover from Doctor Giep. So, leave
sympathy out of it.

Ashley will get all the sympathy, sympathy she needs
for the rest of her 1life. And so that's not what we're
seeking here, but this is also a two edge sword.

some jurors find it difficult to make an accusation
against a doctor just because he's a doctor, and that
shouldn't come into play either. That's a type of sympathy
and you shouldn't use that as a basis for your decision
either. You need to set that aside. And if that is in your
mind, please do because.that's the only way you can do your
duty as a juror.

_ I also waht to thank you for your attention in this
case. It has -- I5have been proud to represent these
clients. They have done a remarkable job with this child,
and it has been my pleasure to see them with her, and to see
how she has grown. " I've had this case for a long time, and

I‘ve seen her grow up, and she's a remarkable child, and a

ROA 975 12
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Tot of it is due to these people right here.

So, it has been my pleasure to represent them, and I
hope that I have done, done it -- done the right by them. I
hope I've asked all the questions that they wanted asked. I
hope I've investigated all that they needed to have
investigated. I hope I've asked all the questions that you
wanted asked. I hope that I haven't done anything to offend
you, but, if I have, please lay that aside too because it's
only right they be given justice regérd1ess of what I do.

And so now I'm at the end of the case. I'm done. And
I'm turning it over to you. And I hope that you will feel,
at the end, that you can be proud of your decision, that you
can walk out of here today, and this'is finished today, ' that
you can walk out of here and say, you know, we did the right
thing. I don't care who asked me about it later, whether or
not they 1like 1it, I know what the right thing is and I did
it. |

Thank you.

THE COURT: We're gonna take a quick break before I
give you the instructions.

The clerk's gonna come and take your lunch orders, and
then you'11l come back and 1'11 give you the legal
instructions. |

So, please go to your jury room right now, but don't

begin your discussions of the case.

ROA 976 20
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(WHEREUPON, the following takes place outside the
presence of the jury.)

THE COURT: Wwe'll be ease while the clerk takes the
Tunch order.

(WHEREUPON, a short recess was taken at this time.)

THE COURT: A1l right. Bring the jury in please, sir.

(WHEREUPON, the following takes place within the
presence of the jury.)

THE COURT: Mr.'Foreman, Tadies and gentlemen of the
jury, you, of course, have heard and seen all of the
evidence presented during the trial of the case. You've
also now heard the final summations of the lawyers so --
that have been provided to you, and I will now provide you
with the legal instruction that you are to apply in the
case, and then you'll be asked to go back and -- to begin
with your deliberations.

And, through that process, you'll examine all the
evidence. You'll decide the facts. You'll apply the law
and you will arrive at a fair and just decision, whatever
that decision may be.

It is your exclusive prerogative to determine what the

facts are. You do that through your own common sense

examination and evaluation of all of the testimony and other
evidence received during the trial of this case. You 12

jurors alone will determine what weight, value, and effect
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to give to any particular witness' testimony or other
evidence in the case. Your sole objective, of course, is to
simply render a fair and impartial decision based upon that
evidence and the facts as you determine those facts to be
relating to that evidence and the allegations, and then your
application of the law as I will have provided it to you.

Now, under the law of this state, while you are the
judges of the_facts, I am judge of the law, and that just
simply means that nobody's gonna tell you how to arrive at
your determination of fact in this case. You do that, as I
just statéd, by the exercise of good judgment and common
sense conscientiously app11ed to the testimony and the
evidence received during the course of the trial.

You must, however, under your oath as a juror, accept
the Taw as I provide it to yod as being the law that you are
to apply in this case. In other words, you are never to
concern yourself with what you thought the law was before
you came to serve as a juror this week or what you think the
Taw ought to be. You must simply, under your oath as a |
juror, accept the law as I provide it to you as being the
Taw that you are to apply in the case, and then you simply
take that law and you apply it to the facts as you 12 jurors
determine those facts to be based upon your common sense
examination and evaluation of the evidence received during

the course of the trial.
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Now, in this case, as you know, this is a civil action
arising from a physician/patient relationship that existed
between the plaintiffs, Treva C. Flowers and Ashley
F , and the defendant, Bang N. Giep, and his medical
practice, Spartanburg & Pelham OB-GYN, P.A. This is
commonly referred to as a medical negligence case or.a
medical malpractice case.

“Now, in this case, the plaintiff is alleging that the
plaintiff, Treva Flowers, was a patient of Spartanburg &
Pelham, OB-GYN, P.A. who was provided medical care to her
during her pregnancy, and eventually the birth and delivery
of her child, Ashley F , which was provided by
Bang N. Giep, M.D., who was employed by the medical
practice. |

The plaintiffs further alleges that, during and in the
course of that professiona1 relationship, Doctor Giep failed
to render medical care in accordance with the applicable
standard of medical care required of an obstetric physician
in assisting with the delivery of a child.

The plaintiffs further allege that Doctor Giep's
deviation from that applicable standard of obstetrical
medical care proximately caused injury to Ashley
F and other losses suffered by each of the plaintiffs.

Now, in respoﬁse-to those allegations and those claims,

the defendants admit that Doctor Giep was employed by the
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medical group. They do admit that they did provide prenatal
care to Treva C. Flowers, and they do admit that Doctor Giep
did provide labor and delivery sérvices to Treva C. Flowers

during the course of the birth and delivery of Ashley

i .

The defendants deny that the medical care that was
provided by Doctor Giep failed to conform to the applicable
standard of medical care required of an obstetric physician
under the circumstances then existing, and, therefore, they
deny that the medical care provided by Doctor Giep was a
proximate cause of any injury or harm that the plaintiffs
complain of.

The defendants further é11ege that, if the defendants
are.shown to have, 1n'any way, been negligent in the care
provided, that such conduct.occurred during and in the
course of a genuine medical emergency situation, and,
therefore, under the law, the defendants are not to be held
responsible for that claim of neg1igence.

Now, the burden is -- always is upon the plaintiff, in
bringing the Tawsuit, to prove their entitlement to a
recovery. They must prove their entit]ément to'a recovery
by what's referred, what's referred to as the greater weight
or preponderance of the evidence. And what is meant by the
greater weight or prepondefance of the evidence may be

iTlustrated by your imagining a traditional set of weighing
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scales.

And when the trial begins, thdse scales are absolutely
even. As the trial progresses, and evidence is received,
you may be p1acingjthat evidence on one side of those scales
or the other. That is for or-against some proposition
asserted by one party or the other. But, in the end, after
you've carefully weighed all of that evidence in your minds,
if those scales remain absolutely even or if they tip in
favor of the defendant, then the plaintiff will have failed
in their burden offproof. That is the burden of proving
their entitlement to a recovery by the greater weight. And,
at the same time, if those scales tip even slightly in favor
of the plaintiff, then the plaintiff will have met their |
burden of proof, the burden of proving their entitlement to
a recovery by the greater weight or preponderance of the
evidence.

Now, of course, there is no method for you to actually
weigh evidence. You do that through a mental exercise using
your own good judgment and common sense in order to
accomplish that task that you have been called upon to
perform.

Now, as I've told you, you are the sole judges of the
facts in this case. You are, therefore, necessarily, the
sole judges of the credibility and the believability of each

witness that has testified during the course of this trial.
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You 12 jurors alone will decide what weight, value, and
effect to give to any particular witness' testimony or other
evidence in this case.

Again, your sole objective is to simply reach the truth
in the matter and to render a fair and impartial decision
based upon your consideration of that evidence. But, 1in
evaluating and assessing the credibiWity'of witneéS'
testimony, there are a number of factors which you should
consider, and I'm going to list those factors for you.

You should consider the demeanor of the witness. That
is how the witness appeared to you when the witness
testified from that witness stand before you.

wWas the witness straightforward in responding to
questions or was the witness hesitant or evasive in
responding to questions that were asked of the witness?

Simply put, did the witness appear to be -- appear to
you to be telling the truth and to have knowledge of the
facts to which that witness has testified. You should also
consider whether or not the testimony of a witness is
consistent or is it inconsistent with that witnesses own
testimony providea here in Court or whether it was
consistent or inconsistent with other statements, either
under oath or not under oath, made by that same witness

outside of Court. And you should consider whether or not

the testimony of a witness 1is consistent or 1is it
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inconsistent with other witness' testimony and other
evidence received during the course of the trial.

You should also consider how the witness came to know
the facts to which that witness has testified. In other
words, what was that particular witness' opportunity and
ability to perceive the existence of those facts to which
that witness has testified by having previously used his or
her senses, and then what 1is that particular witness'
ability to be able tofcome into Court and to accurately
recollect to you as to what they have previously perceived.

You should also consider any bias or prejudice or
interest that you find a witness might have with respect to
a case. |

In other words, do you find some reason that a
particular witness would come into Court and would testify
one way or another to help or hurt one side or the other?

And you may consider any interest that a witness might
have in the outcome of this case if you determine that that
witness does have such an interest, and you find that that
interest would bare upon that particular witness'
credibility. You should also consider whether or not the
testimony of a witness is strengthened or is it weakened by
other testimony or other evidence received during the course
of the trial.

Now, during the course of this trial, you have also
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heard certain testimony that has been received from persons
who have been declared to be and qualified to testify as
experts in a particular field. You are instructed that,
although lay witnesses are generally limited to testify only
to facts within their own personal knowledge, experience, or
perceptibn, and are not allowed to give opinions regarding
the matter, certain witnesses, who do have special
education, training, or experience in relation to a
particular subject matter, may be considered an expert in a
particular field. And when that person is qualified as an
expert in that field, then they may give testimony in the
form of an opinion as it relates to the facts of the matter
which is the subject of this particular lawsuit.

These conclusions and these opinions are evidence to be
considered by the jury along with all of the other testimony
and evidence received during the trial of the case in
arriving at your decision. If you find that the opinions of
an expert witness are not based upon sufficient education,
training, experience, or a proper consideration of the facts
that relates to this case, then the jury may reject those
opinions in their entirety or in part just Tike the jury may
do with any other witness that has testified during the
trial of the case.

wWhere there ﬁs a conflict in expert testimony, just

1ike with any other testimony, the jury must determine that
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which is the most credible and believable based upon the
jury's consideration of the relative qualifications of the
experts and their consideration of the relevant facts
relating to the case as well as any bias, prejudice, or
interest that they may have.

Now, because you are the judges of the facts and
because you are the judges of the credibility of each
witness that has testified during this trial, you are
permftted to believe as much or as 1little of what a witness
has testified to as you deem is appropriate, and, therefore,
you may believe everything that a witness testified to. You
may choose to believe none of it. You may believe some
portion of a witness' testimony and reject)some other
portion of that same witness' testimony.

You may believe one witness as opposed to several or
several as opposed to one, but whatever your good judgment
and common sense tells you 1is the most believable and

credible evidence and testimony is the testimony and

-evidence that you should accépt, and you should reject any

testimony or other evfdence_that you find not to be credible
or believable. ‘

Again, your sole objective is just simply to render a
fair and impartial decision based upon the evidence, the
facts as you've determined them to be, and then your

application of the Taw that I will have provided you.
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Now, while there are various forms of evidence such as
testimony, photographs, documents, charts, and other type of
physical exhibits, there are really only two types of
evidence. Either or both of those types of evidence may be
used to prove any fact in issue independently or 1in
combination, but the two types of evidence are direct
evidence and circumstantial evidence.

Direct evidence is the testimony of a person who
testifies from actual knowledge of the fact. It is
testimony by a person who has perceived the existence of a
fact by means of his or his senses, and then they come into
Court and they testify as to what they have previously seen
or heard or felt for that matter. Direct evidence proves
the existence of a fact directly and does not require any
deduction or inference to be made.

Circumstantial evidence, on the other hand, is the
proof of some other fact dr set of facts, which taken‘either
singularly or cb11ect1ve1y, may prove the existence of a
fact in question as a necessary consequence. That is
through an inference. And an inference is simply a
deduction of fact that may Togically and reasonably be drawn
from the proof of some other fact or set of facts.

It is a fact not proven by the direct testfmony of a
witness based upon their personal perceptjoh, but it is a

conclusion which might reasonably be drawn from the proof of
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other facts. 1In other words, you may infer that a
particular event occurred or that a particular fact exists
based upon the proof of sufficient factual circumstances
which would reasonably warrant your arriving at that
particular conc]Qsion.

The Taw makes no distinction between the weight or
value to be given to direct evidence and circumstantial
evidence nor is a greater degree of certainty required of
circumstantial evidence as opposed to direct evidence. And
where there is more than one reasonable inference that might
be drawn from the evidence in the case, it is for the jury
to determine what is the most'probab1e and reasonable
inference to accept in the exercise of good judgment and
coMmon sense.

Now, as you know, this is a medical negligence, medical
negligence lawsuit, medical malpractice lawsuit. 1In a
medical negligence Tawsuit, medical malpractice lawsuit, the
plaintiff has the burden of proving four essential elements,
by the greater weight or preponderance of the evidence,
before the plaintiff would be entitled to a recovery of any
type of compensation.

The first element. The plaintiff must present evidence
in order to establish the standard of medical care
applicable and relevant to an obstetric physician in the

delivery of a child under the circumstances attendant to
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this particular case. 1In other words, the plaintiff has to
establish what would the average competent obstetric
physician be expected to do or be expected to avoid doing
when assisting with a delivery of a child under the
circumstances of this particular case.

Secondly, the plaintiff must prove that there was an
inappropriate deviation or departure from the applicable
standard of care by the defendant physician. In other
words, the plaintiff must prove that the defendant's care
and treatment did not conform to the standard of medical
care applicable to and required of an obstetric physician
under the circumstances attendant to this particular case.

Thirdly, the plaintiff must prove that injury has been
sustained or some loss has been suffered.

And, fourthly, the plaintiff has to prove that it was
the defendant's deviation and departure from the applicable
standard of medical care that proximately caused some 1injury
or other Tloss claimed to have been suffered by the
plaintiffs.

Now, with regard to the first element, the standard of
care, you are instructed that the plaintiff has the burden
of presenting evidence establishing the generally recognized
standards, practices, and procedures which would have been
exercised by the average competent obstetric physician if

acting under the same or similar circumstances as
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established by the evidence in this case. 1In other words,
the plaintiff must establish, by competent evidence, what
professional duty was owed by Doctor Giep to Ashley

F in the providing of medical care and treatment
relevant to that child's delivery under the circumstances of
this particular case.’

In that regard, you are instructed that you are not
permitted to create your own standard of care in deciding
whether or not Doctor Giep's conduct did or did not fulfill
the duties +imposed upon him under the Taw and medical
standards. The standard to be applied by you jurors is did
the defendant possess that degree, that degree of learning,
knowledge, and experience, and did he exercise that degree
of care and skill in the providing of medical care and
treatment to Ashley F that is required of the
average competent obstetric physician if providing medical
care and treatment under the same or similar circumstances
as established by the evidence in this case, and it,
therefore, follows that, because you not experts 1n_the
field of medicine and the specialty of obstetrics that is
the subject of this particular case, the only way you may
properly determine whether or not the defendant's conduct
did measure up to the appropriate standard of medical care
is by your consideration of testimony provided during the

trial by persons who have been called and qualified to
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testify as expert witnesses as to the applicable accepted
standards, practices, and procedures which are required of a
reasonably cbmpetent obstetric physician in providing
medical care and treatment to a patient under the
circumstances of -- attendant to this case.

In that regard, you are instructed that every patient
who is treated by a physicianjis entitled to a thorough and
careful examination using appropriate methods of diagnosis
and treatment in order for the physician to appropriately
determine the condition of the patient so that the
appropriate course of care and treatment can be properly
determined. when there is a risk of substantial danger
present, and the symptoms of -the patient are consistent with
such a risk, the obstetric physician has a duty to respond
in proportion to the risk. The greater the risk of the
condition to the patient, the greater the duty of the
obstetric physician to respond appropriate]y and to provide
appropriate care in compliance with the applicable standard
of care.

In undertaking the care and treatment of a patient, the
Taw requires that an obstetric physician possess the
requisite degree of learning, skill, and experience
necessary to accomplish the purpose for which he was
employed, and he must exercise reasonable care, skill, and

diligence in the application of his knowledge, training, and
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experience to the providing of medical care to his patient.
He is required to do that which the average, ordinary,
reasonable, competent obstetric physician would do in the
providing of medical care and treatment to a patient when
acting under the same or similar circumstances.

Secondly, the plaintiff must establish that the
defendant deviated from the applicable standard of care.
You are instructed that the plaintiff must establish that
the defendant, in this case Doctor Giep, did fail to provide
medical care to Ashley F in accordance with the
applicable standard of care. 1In that regard, you are
instructed that a physician who holds himself out to be a
specialist in a particular field of medicine must have the
same degree of learning, knowledge, experience, and skill
possessed by a specialist in good standing in the same field
or specialty, and, further, must exercise the same degree of "
care and skill in the providing of care and treatment to his
patient that would have been eXercised by the average
competent specialist in the same field of medicine if
providing care under the same or similar circumstances.

In other wordé, the plaintiff must prove that Doctor
Giep did something that an ordinary, and reasonable,
competent obstetric physician would not have done or Doctor
Giep failed to do what an ordinarily reasonable, competent

obstetric physician would have done if acting under the same
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or similar circumstances attendant to this particular case.
And, if so, the physician would be deemed to have been

guilty of medical negligence by that failure to comply with

the appropriate standard of care.

You are instructed that medical negligence is never to
be presumed nor may negligence ever be inferred solely from
evidence of an injury occurring during the course of
treatment or from a bad consequence resulting from
treatment. Medical negligence must be affirmatively proven
by competent and credible evidence. 1In the absence of
competent and credible evidence to the contrary, it shall
always be presumed that the physician has properly fulfilled
the professional duty owed by him to his patient.

The law does not require of a physician absolute
accuracy, whether in his practice or in the exercise of his
judgment, nor does the Taw hold any physician to a standard,
standard of infallibility nor does it require that he
perform with the utmost care and skill of which some
physician may be capable. It does, however, require of him,
in the practice of his profession and skill, to possess that
degree of learning, knowledge, experience, and skill, and to
exercise that degree of skill ahd care which is exercised by
an ordinary competent obstetric physician if acting under
the same or similar circumstances.

A physician is not an ensurer of a beneficial result
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from care or treatment, but must comply with the applicable
medical standard of care. Negligence on the part of a
physician may not be inferred solely from a bad result or
from a known risk associated with a particular condition or
from child birth. The mere fact that a complication occurs
during the course of medical care or that, durjng'the
providing of that medical care, some injury or some harm
occurs to the patient is not, in and of itself, sufficient
to establish negligence on the part of the physician. An
obstetric physician is not liable for a error or a mistake
in judgment if he applies ordinary and reasonable care
within the recognized and approved methods and procedures
and forms his judgment after careful and proper examination
of the patient in light of the standard of care at the time
that the care is rendered.

In order to establish negligence on the part of the
physician, there must be proven a departure and a deviation
from the generally accepted and recognized standards,
practices, and procedures applicable to obstetric physicians
acting under the same or similar circumstances which are
attendant to this particular case.

Medicine is an exact science and competent, qualified
physicians may differ on what is a preferable method or
procedure in accomplishing the purpose for which they are

employed. The mere fact that one physician may use a
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different approach than another in the employment of a
particuTar method or procedure does not mean that one or the
other is negligent so 1ong as the approach employed by the
physician complies with the medical standard of care
applicable to those obstetric physicians acting under the
attendant circumstances. |

In other words, where there is more than one generally

recognized method, practice, or procedure to be employed,

the physician may utilize any of those approved methods in
the exercise of his best judgment so long as it is shown
that the method utilized is within the applicable standard
of medical care. In determining whether an obstetric
physician has exercised reasonable care and judgment in the
application of a particular approved procedure, you must
consider his judgment in relationship to the facts as they
existed at the time that the judgment was made, and not in
Tight of what hindsight might reveal.

You are further instructed that South carolina Code
annotated Section 15-32-230 -- and the Code of Laws is just
these volumes, and these volumes have a lot of laws and
rules and regulations that govern our conduct in a variety
of ways, and one particular section that could be app1icab1e
in this case, depending upon your determination of the
facts, 1is that particular section, 15-32-230.

That section provides that a physician who commits some
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act of negligence in the course of the providing of medical
caré and treatment to a patient in an emergency department
or in an obstetrical or surgical suite is not liable in a
claim of malpractice if that care is rendered in a génuine
emergency situation which involves an immediate threat of
death or serious bodily injury to the patient receiving that
care.

The statute further provides that the immunity and the
Timitation on liability from a claim of medical negligence,
as provided for in that statute, shall only apply where it
is proven that the patient is not medically stable and the
patient is in immediate threat of either death or of serious
bodily injury. Wwhere a physician claims immunity from
Tiability based upon this particular statute, the burden is
on the physician to establish that the care provided to the
pétient was rendered in a genuine emergency situation, that
the patient was not medically stable, and was in immediate
threat of either death or serious bodily injury, and the
defendant would have the same burden of establishing
entitlement to liability under that statute, and the same
standard that the plaintiff has in proving that thé
defendant is liable for any injury they claim to have
sustained.

So, when either party has the burden of proving

something to the jury, they have to prove that fact by the
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greater weight or preponderance of the evidence.

Now, within the meaning of the statute, immediate
refers to an eVent which is current, present, actual,
existing, sudden, or urgent. |

~ Serious bodily injury refers to an injury which causes
a substantial risk of death or which causes serious
permanent disfigurement or protracted loss or impairment of
the function of a bodily member or organ.

A1l right. So, the first two are what are the -- what
is the standard of care.

Number two, what -- was there a deviation or departure
from the standard of care.

The third element is proximate causation. The
plaintiff must prove that any injury to Ashley F
or any loss to the other plaintiffs was proximately caused
by Doctor Giep's medical negligence by his deviation or
departure from the applicable standard of medical care
applicable to the circumstances here.

The mere fact that an injury or loss has been suffered
or even that a person has breached a duty of professional
care owed to another or otherwise shown to have been
negligent in some respect does not, in and of itself,
establish 1iability or responsibility on the part of any
person unless proximate causation has also been established

by the greater weight or preponderance of the evidence.
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Therefore, even if.you find that the plaintiff has
proven‘Doctor Giepvbreached a legal duty owed to his
patient, and you further find that some loss has previdus]y
been suffered by the plaintiff, she would still not be
entitled to a verdict against Doctor Giep unless you further
find that it was the negligence of the defendant that was a
proximate cause of the injury or any loss suffered by the
plaintiff.

The Taw defines the proximate cause of an injury to be
something that produces a natural chain of events, which, in
the end, brings about the result. In other words, the
proximate cause is the direct cause without which the event
and the resu1t{ng injury would not have occurred.

Where the cause of an injury may be as reasonably
attributed to an act or cause for which the defendant 1is not
liable as to one for which the defendant is Tiable, the
plaintiff will have failed to establish that any injury was
proximately caused by the fault of the defendant. It is
only when the fault, if any, proven on the part of Doctor
Giep was a proximate cause of some injury proven to have
been sustained and suffered by Ashley F that
Doctor Giep and his practice would be held responsib]e'and
the plaintiff would be entitled to a verdict.

In order for any negligence of a defendant to be a

proximate cause of an injury, it necessarily -- it is
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necessary, necessary that some harm from that negligence be
foreseeable. It is not necessary that the defendant did or

should have contemplated the particular event or harm which

| did occur. It is sufficient if he should have foreseen that

his negligence would probably result in harm of some kind to
the patient, and that fhat harm was a natural and probable
consequence of that negligence. Where, as here, the
plaintiff relies upon the testimony of an expert witness or
witnesses to show a casual connection between an injury and
some alleged deviation from the applicable standard of care,
the testimony must meet the most probable rule.

It is not sufficient that the injury possibly or could
have or might have resulted from the cause alleged, but the
expert must go further and state, in some similar form or
fashion, that taking into consideration all of the relevant
factors and the evidence in this case, it is the expert's
professional opinion that the resulting question most
probably, to a reasonable degree of medical certainty, came
from the cause alleged.

I'm now going to instruct you on the law as it relates
to damages because the fourth element is that the plaintiff
has to prove that they suffered some injury and suffered
some loss. And so I'm gonna instruct you on the Taw of
damages, but the fact that I am instructing you on the law

as it relates to the issue of damages should not be taken by
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you as any indication by me that you are to award damages in
this case. I must simply provide you with that explanation
as to the law as it relates to the issue of damages in the
event that you find thevp1aintiffs are entitled to a
recovery of damages based upon your consideration of the
evidence, your determination of fact, and your application
of the law to the facts as you determine them to be.

Now, there are two types of damages. Those two types
of damages are actual damages and punitive damages.
Punitive damages aﬁe not being sought in this case. 1It's
not applicable to the facts of this case, and they would not
be appropriately awarded in this particular case.

so, the only damages or types of damages that you will
be considering, if you determine damages should be awarded
to the plaintiffs, would be actual damages, and actual
damages are monies or combensation paid to the plaintiff,
which is intended to compensate an injured person or a
plaintiff, and that is to put that person as near as
possible as they could be placed into the same position that
they were in before the event occurred, and any injury was
sustained. In other words, actual damages would be the
actual expenses caused as well as other Tosses, both

tangible and 1ntangib1e, suffered by the plaintiffs because

| of some negligent conduct on the part of the defendant.

A plaintiff who has been personally 1njured or
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sustained some loss due to the neg]igént conduct of another
is entitled to be compensated for all of those losses, both
tangible and intangible, which are proximately caused by
that negligent conduct, and such an award wdu]d properly
include compensation not only for those losses, cost, or
expénses which have already been shown to have been
sustained by the pTaintiffs; but would also include
compensation for any damages which are proven to be
reasonably certain to occur in the future so long as théy
are proven to have been proximately caused by the
negligence.

Now, with regard to Ashley F claim, she's
not seeking what are referred to as economic damages. She's
not seeking cost of medical caré, treatment, that sort of
thing. Those are damages that have been —¥,that are being
sought by her parents. As her parents, they're ob1igated to
pay for those costs on behalf of a child. Ahd so, when they

incur those costs on behalf of a child, then the parents may

recover for those costs that were incurred because of injury

or harm suffered by the child so long as it is the result of
negligence proven on the pért of the defendant. |

But with régard to Ashley F ~, she may be
compensated for damages‘which are noneconomic in nature, and
those -include compensation for physical pain and suffering.
Pain and suffering is a material element upon which a
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recovery may be based. Such damages have no market price.
They're not capable of exact measurement. There is no fixed
rule or standard by which such damages may be measured, and,
therefore, any damages to be awarded for any pain and
suffering suffered by Ashley F , if proven, must

be left to the judgment of the jury and considered in light

of your own life experiences, and in the exercise of good

judgment and common sense.

A person who is suffered personal injury due to the
negligence of another may also be entitled to compensation
for any mental anguish or suffering, which would include
fright, nervousness, grief, anxiety, worry, shock,
humiliation, embarrassment, apprehension, or any other type
of emotional distress. An injured person may recover for
mental anguish and other types of damages that are -- that
have just been described brought about by bodily injury and
suffering. |

A person who has suffered physical injury due to the.
negligence of another may also be entitled to compensation
for the loss of any enjoyment of life. Loss of the capacity
to enjoy life resulting from personal injury may also be
compensated for in the event you determine the plaintiff has
proven to have suffered such damages.

Like pain and suffering, those damages have no market

price. There is no fixed standard or rule by which they can
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be measured. They're not -- measure. They're not capable
of exact measurement, but damages for the loss of an
enjoyment of 1life are designed to compensate for the
Timitations of an injured person's ability to participate in
and to derive pleasure from the normal activities of{daily
1ife as well as for any inability of that injured person to
pursue her normal talents, recreational interests, hobbies,
or advocations.

And a person who has suffered physical injury due to
negligence of another may also be entitled to compensation
for any permanent fimpairment of her physical and/or mental
or emotional condition, and that wou1d include any
disfigurement resulting from physical injury or treatment
relating thereto. as well as the loss of any bodily function.

Now, with regard to the parent's claim related to
economic damages that they contend were incurred as a result
of medical care and treatment provided to Ashley -

(sic), you are instructed that the parents may be
entitled to compensation for all reasonable and necessary
expenses which were incurred for medical treatment, and that
would include physician's fees, hbspita] charges, physical
and mental therapy costs, medication, medical equipment, and
any other thing associated with that medical care and
treatment.

You are further instructed that where you are called
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upon to determine damages, and there 1is evidence of future
damages or permanent impairment of mental or emotional
condition, as well as physical condition, it may be
necessary for you to determine, in making that award of
damages, the probable 1ife expectancy of Ashley

F . Life expectancy is the period of time that a
person of a given age and sex is expected to have according
to statistical or éctuaria] tables. Life expectancy is
merely an estimate of the probable average remaining length
of T1ife of a person, and, in this state, we have a statutory
table of 1ife expectancy which has been admitted into
evidence and judicially noticed, and it may be considered in
your determining the average.remaining Tength of 1ife of
Ashley (sic) based upon her age and sex.
Those tables provide that a female person nine years of age
has a probable remaining 1ife expectancy of 72 years.

So, you may consider this evidence, along with any
other evidence bearing upon the probable 1ife expectancy of
AsH1ey F including her age, health, physical
condition, and any other relevant factors relating, relating

to that issue in determining her probable remaining Tife

expectancy.

your verdict in this case, as in every case, must be
based solely upon the evidence which has been received

during the course of this trial. Your determination of the
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facts that relate to the allegations as you determine them
to be in your application of the law as the Court has
provided it to you. Your verdict must be determined without
bias or prejudice for or against either party, and you may
not allow your decision to be governed by any passion,
prejudice, bias, emotion, sympathy, or any other
consideration found outside of the law and evidence in this
case.

In every case, the petit jury of the Circuit Court
shall consist of 12 members and all jurors in any trial must
agree to a verdict in order to render the same, and,
therefore, any decision that you reach must be unanimous.
A1l 12 of you must be in agreement before any decision may
be rendered -and returned to the Court.

Now, Mr. Foreman, and ladies and gentlemen of the jury,
when you go back to de]iberate,‘I'm gonna send with you, 1in
addition to all of the evidence that has, that has been |
introduced during the trial, a verdict form. And when you
complete that verdict form, there's some questions on it and
some other provisions. And as you make those determinations
of fact and apply the law, and you have an answer to the
question, just indicate that response beneath the question
that's been asked.

The verdict form, you'll have it in there with you, but

the first question on the verdict form is simply do you, the
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jury, find that plaintiffs have proven, by the greater
weight of the evidence, that Doctor Giep was negligent in
providing the medical care and that that negligence was a
proximate cause of some injury or loss sustained by the
plaintiffs. You have two potential responses, yes or no.
whichever that responée is, circle it.

If your answer 1is, is no, then you stop and deliberate
no further. Then your verdict would be for the defendant
because no means -the plaintiff has failed to prove the
defendant was negligent and that any injury was proximately
caused by any negligence.

If your answer is yes to that question, you do find the
defendant to have been negligent, and that the negligence
did proximately cause some injury or 1055, then you go to
question two. Question two relates to the allegation of
tredatment provided in a genuine emergency situation, and
that question simply asks do you, the jury, find that the
defendants have proven, by the greater weight of the
evidence, that the medical care rendered by the defendant,
through .Doctor Giep, was rendered in a genuine emergency
situation where the patient was not medically stable, and
was in immediate threat of either death or serious bodi'ly
injury. | |

If your answer is yes to that question, it was during

the course of that genuine medical emergency, then you would
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stop and deliberate no further. Your verdict would be, 1in
that case, for the defendant. If you answer no to that
question, then ybu would proceed to the -- provisions three
and four of the verdict form, and three and four are simply
separate provisions for any damages to be awarded to Ashley
(sic) and any damages to be awarded to
Tristan Flowers, Flowers and Treva Flowers, the parents.

So, simply put, provision three says what is the total
amount of actual damages that you find have been sustained
by Ashley F which were proximately caused by the
negligence of the defendant, and, provision four, what is
the total amount of actual damages that you find have been
sustained by Treva Flowers and Tristan Flowers which were
proximately caused by the negligence of the defendant.

once you complete the verdict form -- and let me say
this. 1In the event you determine damages are to be awarded
and you determine the amount, Mr. Foreman, I'm gonna ask
that, when you complete the verdict form, you'll see a line
and beneath that you'll see a dollar mark. Any damage award
that you find is appropriate, you need to write that out in
words and then you can insert the numerical equivalent below
it.

once the verdict form has been completed, Mr. Foreman,
if you'll sign your name as the foreperson. You're the only

person that needs to sign the verdict form. Knock on the
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door. Tell the bailiff that you've reached a unanimous
decision and we'll bring you back to receive that verdict.

when that time comes and you tell the bailiff you've
arrived at your decision, you may give him the evidence, or
her, but you will hold on to the verdict form. I'll receive
the verdict form from you after you return from tHe jury --
to the courtroom. So, hold on to the verdict form, but you
can give the bailiff all of the evidence.

Now, during your deliberations, there may come a time
where you have a question about evidence or facts that
relate to this case. You may even believe that there's
something else out there that you'd 1ike to have and you ask
for something else to be submitted.

Please understand that the evidence that is going to be
introduced in this case has already been introduced. 1If it
was not introduced during the trial, it can not be
introduced now. So, even if there is something out there
that you think would be helpful, you can not have it because

it was not introduced. So, please don't +inquire about

‘whether you can have additional evidence. You can not.

It's just simply what it is.

Now, we're gonna verify all of the exhibits before they
go back with the lawyers, myself, and the court reporter.
That doesn't mean that something doesn't get misplaced. So,

when you go back and you're sorting through the evidence, if
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| you think something was introduced, but you don't have it in

the jury room, you let me know of that fact and if it's not
there we'1l find it. I'm just saying that anything that was
not introduced can not be introduced now, but everything
that was introduced should bé in the jury room with you.

| If you -- and I can't answer questions that relate to
issues of fact, but if you have a question about a witness'
testimony and you think that listening to that witness'
testimony, in whole or in part, will help you resolve that
question of fact, we can bring you back to listen to a
witness' testimony in its entirety or just some portion if
that's all you need. A

I don't have transcripts of the witness' testimony.

Sso, if you need to have testimony replayed, let me know.
we'll bring‘you back and have that witness' testimony
replayed in whole or in part.

If, at anytime, you evér have a question about the law
that's applicable, I am permitted to answer those questions.
So, if you need for me to give you a complete re-instruction
on the law, I can. If you simply want me to give you a, an
explanation or a clarification of some point of Taw that I
provided, I can do that too.

so, if, at anytime, you have a question about the law
that you are to apply and you need some re-instruction,

explanation, or clarification, you let me know and I'1]
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provide you with that additional instruction, explanation,
or clarification.

Mr. Foreman, if, at anytime, something arises that
needs to be brought to my attention while you're
deliberating, if you'll write that, the request or that
question or that issue on a piece of paper, give it to the
bailiff. He'll provide it to me and I'11 respond
accordingly.

puring deliberations, if we have smokers on the jury,
you can smoke. I'm not recommending that, but if you want
to smoke, you can. You'll have to be taken outside to
accomplish that to a purpose. So, if you want to smoke,
tell the bailiff. He'll take you outside.

You are instructed, however, that deliberations have to
stop if any juror, any juror is absent for any authorized
purpose. So, if a juror goes to smoke or goes to the
restroom or whatever, deliberations should, should stop.
They should only resume when all 12 are present so that all
12 can participate in those deliberations.

I'm guessing that all of you -- sir?

" THE FOREMAN: 1Including the alternate?

THE COURT: i'11 get there.

THE FOREMAN: A1l right.

THE COURT: I'm not through yet, but I'm close.

I'm guessing that all of you, while you might not be
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smokers, you are eaters and I guess you've all ordered
Tunch. And your lunch may be here now or it may be here
shortly.

when you go back to.de1iberate, you will be provided
your lunch and you can eatlit while you deliberate or you
can stop and eat Tunch and then deliberate after you eat
Tunch. That's up to you. I'm not gonna give you any
suggestions about that. That's your, that's your
prerogative.

I think that might be everything. But, if it's not,
I'm sure one of these lawyers will remind me that I failed
to provide you with some information that I should have.
And if I agree with that, I'11 bring you back in order to
provide you with that additional information. If I do not
need to bring you back, I'11 send word by way of the bailiff
that you may begin yoUr deliberation. And, in that event,
he'11 bring to the jury room all of the exhibits which have
been introduced, and, to you, Mr. Foreman, he'll also
provide the verdict form.

so, with that, I'm gonna ask the 12 primary jurors,
which does not include the alternate, 12 primary jurors will
please go with the bailiff to your'jury room. The alternate
juror will stay in the courtroom with me, and you jurors are
instructed not to begin deliberations untiT I send you word

to do so.
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THE ALTERNATE JUROR: Thank you, sir.

THE COURT: Thank you again for your participation.

(WHEREUPON, the following takes place outside the
presence of the alternate juror.)

THE COURT: Are there any exceptions taken to the
instruction or request for additions to the instruction by
the plaintiff?

MR. HENSHAW: Your Honor, we continue our objection as
to the charge that-was given in regard to the medical
emergency statute for the reasons that I stated earlier, and
cause we do not feel that that is appropriately included in
this case for the reasons I stated earlier.

THE COURT: A1l right. Mr. Lovell.

MR. LOVELL: No exceptions or objections.

THE COURT: A1l right. Let me ask y'all to verify the
exhibits please before we go back.

(Pause.)

THE COURT: A1l right. A1l the exhibits are accounted
for?

MR. LOVELL: Yes, sir, Your Honor.

MR. HENSHAW: ' Yes, sir.

THE COURT: And you've reviewed the verdict form?

MR. LOVELL: Yes, sir.

MR. HENSHAW: Yes, sir.

MR. LOVELL: Yes, sir.
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THE COURT: Take the exhibits back. Give them the
verdict form. Tell the jury to begin deliberations and
notify us when they're concluded.

we'll be at ease while the jury is deliberating.

MR. LOVELL: Thank you, Your Honor.

MR. HENSHAW: Thank you, Your Honor.

(WHEREUPON, the jury began deliberations at 12:59pPM,
and returned with a'questioh at 6:42pPM.)

THE COURT: . Mr. Foreman, have you and your fellow

jurors been able to arrive at a unanimous decision?

THE FOREMAN: No, sir.

THE COURT: Let me say that at anytime that you have
conflicting information, it might be sometimes difficult for
even two people to come to an agreement, and sometimes it
becomes correspondingly more difficult when you have more
than two people, such as 12 people, trying to come together
and agree on a particular fact. But, nevertheless, more
often than not, when we have juries selected to consider
evidence in cases and to render decisions, they are, more
often than not, ab]e to arrive at a unanimous decision.

Now, if we excuse you now, it doesn't mean that anybody
wins or anybody loses. It just means that, at some other
time, some other week, we are gonna come back into this
courtroom and the same lawyers are gonna be here. The same

parties are gonna be here. The same witnesses are likely
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gonna testify to the same information they provided you.
And some other 12 people are gonna be asked or called upon
to arrive at a decision. And I don't have any reason to
believe that 12 other people can do any better job than
coming to a decision than you can.

so, what I'm gonna ask you to do is to go back and to
continue with your deliberations in an effort to arrive at a
unanimous decision if you can.

Now, going back doesn't mean that I'm trying to coerce
any juror or pressure any juror into changing your mind or
your decision so long as it's based upon reasonable |
information, and you're satisfied with it, you thought about
it, you've come to that conclusion, and you believe that
that's the appropriate decision. And, if that's the case,
nobody's gonna tﬁy to make you change your mind.

ATl I want for you to do is to go back and to simply
discuss it some more, reevaliuate your position, share your
opinions, and your views with your fellow jurors in ah
effort to try to arrive at a unanimous decision if you can
without doing violence to your own conscious.

Now, if any juror has a problem with continuing that
can be resolved by making a phone call, we're happy to make
those arrangements for you. If you have problems that can
not be resolved by making a phone call, I'm gonna ask that

you please let me know of the fact. Send me a note letting
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me know what juror that has an issue or what the problem is

the jurors needs to address. And then if we can try to

resolve it, we can. If not, we'll try to make some other

arrangements.

But right now, I ask you to go back and please continue
with your deliberations, but you let me know if you need to
make a phone call or you have some problem that can not be
resolved with that phone call.

Okay. |

(WHEREUPON, the following takes place outside the
presence of the jury.)

THE COURT: Any objection to the instruction?

MR. HENSHAW: None from the plaintiff, Your Honor.

MR. LOVELL: None from the defendant, Your Honor.

THE COURT: A1l right. we'll be at ease while we wait
for a decision.

MR. HENSHAW: Thank you, Your Honor.

(WHEREUPON, the jury panel continued with deliberations
at 6:46PM, and returned with another question at 7:32PM.)

THE COURT: You want to see the note?

(Pause.)

THE COURTf Bring the jury in.

(WHEREUPON, the following takes place within the

presence of the jury.)

THE COURT: A1l right. Mr. Foreman, I understand that
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you and your fellow jurors, excuse me, wish for me to
reinstruct ydu on the law of circumstantial evidence?

THE FOREMAN: Yes, sir.

THE COURT: Wwell, I'm gonna go ahead and, and read you
the definition of direct evidence so we'll be certain we
understand the contrast between the two.

THE FOREMAN: Okay.

THE COURT: Direct evidence is the testimony of a
person who testifies from actual knowledge of that fact. It
is testimony by a person who has perceived the existence of
a fact by means of his or her senses, and then they come
into Court and they testify as to what they have previously
seen or heard or felt or perceived. Direct evidence proves
the existence of a fact directly, and does not require any
deduction or inference.

Circumstantial evidence, on the other hand, is proof of
some other fact or set of facts, which taken either
singularly or collectively, may prove the existence of a
fact in question as a necessary consequence by a deduction
or an inference, and an inference is simply a deduction of
fact that may Togica]]y and reasonably be drawn from proof
of some other fact or set of facts. It is a fact not proven
by the direct testimony of a witness based upon that
person's persona] perception, but it is a conclusion which

might reasonably be drawn from the proof of some other
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facts.

In other words, you may infer that a particular event
occurred or that a particular fact exists based upon the
proof of sufficient factual circumstances which would
reasonably warrant your arriving at a particular conclusion.
The Taw makes no distinction between the weight or value to
be given to direct evidence and circumstantial evidence nor
is a greater degree of certainty required of circumstantial
evidence as opposed to direct evidence.

where more than one reasonable inference may be drawn
from the circumstantial evidence in the case, it is for the
jury to determine what is the most probable and reasonable
inference to accept in the exercise of good judgment and
common sense.

okay. A1l right. Please retire. If you need’
additional instructions, let me know.

- (WHEREUPON, the following takes place outside the
presence of the jury.) |

THE COURT: Any exception to the instruction?

MR. HENSHAW: None from the plaintiff, Your Honor.

MR. LOVELL: No, sir, Your‘Honor.

THE COURT: All right. we'll continue to be at ease.

(WHEREUPON, the jury returned to deliberations at
7:36PM, and returned with a verdict at 8:25PM.)"

THE COURT: I'm told the jury has reached a verdict.
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Are you ready to receive it?

MR. HENSHAW: Plaintiff's ready, Your Honor..

MR. LOVELL: Yes, Your Honor.

THE COURT: All right. Bring them in please.

(WHEREUPON, the following takes place within the
presence of the jury.) |

THE COURT: Mr. Foreman, have you and your fellow
jurors}reached a unanimous decision?

THE FOREMAN: Yes, Your Honor.

THE COURT: And have you reflected that decision on the
verdict form as requested?

THE FOREMAN: Yes, Your Honor.

THE COURT: And did you sign your name as the
foreperson? |

THE FOREMAN: Yes, sir.

THE COURT: If you'll please hand that over to the
bailiff.

(WHEREUPON, the foreman complies.)

THE COURT: A1l right. 1In response to the special
interrogatory verdict form in Case Number 2016-CP-42-03178,
in response to the questions asked of jury by way of a form,
the first question, do you find that the plaintiffs have
proven, by the greater weight or preponderance of the
evidence, that the defendants, by and through Bang N. Giep,

were negligent in the providing the medical care during and
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1 | in the course of the birth and delivery of Ashley

2 |F , and that such negligence was a proximate cause of
3 | some injury or other Tloss sustained by the p1a1ntiffs?

4 The jury's response is yes.

5 Question 2. Do you find that the defendants have

6 | proven, by the greater weight or prepdnderance of the

7 | evidence, that the medical care rendered by the defendants,
8 | by and through Bang N. Giep, during the birth and delivery
9 | of Ashley F was rendered in the genuine
10 | emergency situation where she was not medically stable, and
11 |was in immediate threat of either death or serious bodily
12 Jinjury?

13 The jury's response 1is yes.

"""" 14 Signed by the foreperson, today's date.

15 Is this the verdict of each one of you jurors, and if
16 |it is your verdict and still your verdict, I would ask that
17 |indicate such by raising your right-hands.

18 (WHEREUPON, all jurors raise their right;hands at this
19 | time.)

20 THE COURT: Let the record reflect that all jurors have
21 | responded in the affirmative.

22 Are there any other matters we need to address with the
23 | jury present?

24 MR. HENSHAW: We would like to have the jury polled,
25 | Your Honor.
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THE COURT: A1l right. Poll the jUry please, ma'am.

(WHEREUPON, the jury was polled and all jurors answered
in the affirmative that this was and still is their
verdict.)

THE COURT: Thank you.

Any other matters wé need to address with the jury
present?

MR. HENSHAW: = NO, Your Honor.

MR. LOVELL: No, sir.

(WHEREUPON, the jury was dismissed from the courtroom
at this time.)

THE COURT: Are there any matters that need to be
addressed before we recess?

MR. LOVELL: No, sir, Your Honor.

MR. HENSHAW: Your Honor,.on, on behalf of the
plaintiff, I would move at this time for a new trial on the
grounds that the -- based upon the, the motions that I made
on behalf of plaintiff earlier in the case to strike the
medical emergency defense, and the judges -- and, and also
objection to your charge in regard to the medical emergency
defense on the grounds that it was not applicable to this
case as written by the statute, and further on the grounds
that the‘statute denies equal protection to patients such as
my clients in that they are unreasonably classified or
classified and categorized differently from other patients,
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and also allows doctors such as Doctor Giep to be classified
and categorized differently from other doctors in a way
without a rational basis, and, therefore, denying my clients
equal protection under the Tlaw.

THE COURT: All right. That motion is denied.

Any others? |

MR. HENSHAW: That would be the basis of a new trial
motion on behalf of the plaintiffs, Your Honor.

THE COURT: A1l right. Motion is denied.

MR. HENSHAW: Yes, sir. |

THE COURT: Anything else?

MR. LOVELL: No, sir, nothing from the plaintiff.

MR. HENSHAW: No, sir.

THE COURT: All right. Court is in recess.

(WHEREUPON, three notes from the jury were marked as
Court's Exhibit Nos. 1 through 3 and received into evidence

at this time.)

s

* % *END OF REQUESTED TRANSCRIPT OF RECORD* * *
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