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(COURT IN SESSION/ON THE RECORD AT 03:05 PM.)

THE COURT: Thank you. Take your seats. Good
afternoon.

SOLICITOR THOMPSON: May it please the court, your
Honor.

THE COURT: Yes, sir.

SOLICITOR THOMPSON: The State of South Carolina
versus Davontay Darrell Henson. Mr. Henson is represented
by Philip Jamieson of the York County Bar and he’s before
the court today to enter pleas under North Carolina versus
Alford to a number of indictments. I’1l1l go through those
now.

All have been True Billed so he does not have to waive
presentment as to ahy of the indictments. However the
defendant in a prior hearing did request that your Honor
recuse himself from further proceedings. He is waiving
that today as well and would ask the court to inquire of
him as far as that goes as well.

THE COURT: Yeah. Mr. Henson, the last time you were
here in the same courtroom with Mr. Jamieson and the issue
was whether Mr. Jamieson would continue to represent you
and I required him to do that. And as you left you ask me
not to —- and I wasn’t offended -- not to hear any more of
your cases and I said that’s fine. But you’re back before

me now. Is it all right if we go forward here with me on
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this set of pleas?

MR. HENSON: Yes, sir.

THE COURT: Okay. Thank you.

SOLICITOR THOMPSON: May it please the court, your
Honor.

THE COURT: Yes, sir.

SOLICITOR THOMPSON: ‘Again, these are Indictments
2010-GS-46--4-4-5-7 wherein the Defendant is charged with
murder. He’s pleading guilty under North Carolina versus
Alford. 2010-GS-46-4-4-5-7(A) which is the second count of
that first indictment for possession of a firearm in the
commission of a violent crime to which the defendant is
pleading guilty under North Carolina versus Alford.

2010-GS-46-4-4-5-8 for assault and battery with intent
to kill. 2010-GS-46-4-4-5-9 for armed robbery. 2010-GS-
46-4-4-6-0 for armed robbery. - 2010-GS-46-4-4-6-1 for armed
robbery. And on those charges he is pleading —-- all of his
charges pleading guilty under North Carolina versus Alford.

As part of the plea agreement we will be dismissing
several indictments. 2010-GS-46-4462 for criminal
conspiracy. And then the second count on each of the
indictments for armed robbery and the second count for
assault and battery with intent to kill are all counts of
possession of a firearm during the commission of a violent

crime. Those charges will be dismissed as part of the
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plea. The only possession of a firearm during the
commission of a violent crime that the defendant would
plead to is the one as it relates to the murder indictment
which is 4457(A) on that indictment. The other counts will
be dismissed as part of the plea.

Your Honor, the negotiation for this case is for the
thirty year sentence on murder and that all other sentences
run concurrent to that thirty year sentence. So, in other
words, a thirty year day-for-day sentence as to the murder
with all other charges running concurrent.

As I said, your Honor, the defendant is represented by
Philip Jamieson of the York County Bar. The victim’s
families are here. They do not wish to address the court
but they are here and present for the plea at this time and
the State is ready to proceed as well.

The defendant is to received credit for time served.
He was arrested on September 8th of 2010 in Baltimore. We
would give him credit for the time that he has served since
then. He has been continually incarcerated since that time
on these charges and our calculation is that that’s one
thousand three hundred and ninety-three days.

Of course this case was tried once before before your
Honor and the defendant was convicted and at that time
given a life sentence. He appealed the sentence and was

over turned on a Bruton issue. We are back before the
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Court now; the defendant has had ample time to examine the
case that the State can present against him and is now
entering his pleas under North Carolina versus Alford to
take the benefit of this bargain.

THE COURT: Mr. Henson, how old are you?

MR. HENSON: Twenty-three.

THE COURT: You represented by Mr. Jamieson?

MR. HENSON: Yes, sir.

THE COURT: Are you satisfied with his service?

MR. HENSON: Yes, sir.

THE COURT: It might be good if y’all stood up, I.
could see you a little better.

(ATTORNEY JAMIESON AND DEFENDANT DAVONTAY HENSON STOOD
BEFORE THE COURT.)

THE COURT: These are all True Billed Indictments.

You’ re charged with murder; murder carries from thirty
years up to life imprisonment. It is a violent offense;’ A
violent offense is the type of offense and all the other
offenses that are violent. I’1ll go ahead and tell you what
a violent offense is now.v A violent offense is an offense
which carries with it the prospect that while you are
incarcerated you will not be eligible for certain programs
non-violent offenders are allowed to enjoy.

Do you understand that?

MR. HENSON: Yes, sir.
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THE COURT: This is a most serious offense as are the
armed robberies and fhe assault and battery with intent to
kill. A most serious offense is the type of offense, which
if in your life time you receive two most serious or a
combination of three serious and most-serious offenses, you
would be subject to being incarcerated for life without
parole. That is a true life sentence.

Do you understand that?

MR. HENSON: Yes, sir.

THE COURT: It’s alleged that all of these events
occurred here in York County on or about October the 1lst
2009. The murder count alleges that with malice
aforethought you killed Tyrone Quantarious King by means of
shooting him. Do you understand that charge and the
potential penalty?

MR. HENSON: Yes, sir.

THE COURT: Now, I understand that you are entering
plea under what’s called the Alford doctrine. That means
to me that you are maintaining your innocence on these
charges; however, you are determined or have determined
that it is in your best interest to go forward with these
negotiated sentences for a couple of reasons; one, because
you do have a negotiated sentences which -- and then the
other is that you are —- is that the facts that the State

would present to a jury based on that is in your mind a
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strong likelihood that you would be found guilty. Is that
the reason that you’re entering your plea under Alford?

MR. HENSON: Yes, sir.

THE COURT: And in fact you have been tried and found
guilty and that was set aside. But those are the reasons
you’re entering your plea under Alford?

MR. HENSON: Yes, sir.

THE COURT: You're also charged with possession of a
firearm during the commission of a violent crime; on that
charge it carries up to an additional five years.

How ao'you plead to murder? How do you plead to
murder?

MR. HENSON: How do I plead?

THE COURT: Yeah.

MR. HENSON: I plead guilty today.

THE COURT: Under Alford?

MR. JAMIESON: Under North Carolina versus Alford.

THE COURT: I understand when you say guilty all the
time. I'm gonna accept that as guilty under Alford so you
don’t have to say that every time. I understand that.

How about how do you plead to possession of a firearm
during the commission of a violent crime?

MR. HENSON: Yes, sir.

THE COURT: Guilty?

MR. HENSON: Yes, sir.
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‘THE COURT: All right, you have three armed robberies.
These carry a minimum of ten years in jail and up to thirty

years in jail. I didn’t tell you that murder is a felony

-but it is as are the armed robberies. The armed robberies

are a most serious and they are.violent and they carry with
them -- I don’t think it would matter under the
circumstances here but they carry with them a no-parole
provision.

Do you understand that as to these three armed
robberies?

MR. HENSON: Yes, sir.

THE COURT: It’s alleged on the same date as to murder
October 1st, 2009 you did commit armed robbery by taking a
cell phone and a wallet from Henry Jackson on Byars Street.

How do you plead to.that?

MR. HENSON: Guilty. |

THE COURT: It’s alleged in the second indictment that
you on that same date took from Tyrone King at that same
address, ) B B : ccll phone and other items of
value. How do you plead to thét?

MR. HENSON: Guilty.

THE COURT: The third armed robbery alleges that on
that saﬁe date you took things of wvarious items of value
from Kenny Cunningham again-on B B B 21l these

are alleged to have been done by using force or
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intimidation by holding the victim. at gunpoint and that you
committed them with a deadly weapon. So how do you plead
to armed robbery with Mr. Cunningham?

MR. HENSON: Guilty.

THE COURT: How do you plead to armed robbery with Mr.
King as the victim?

MR. HENSON: Guilty.

THE COURT: And how do you plead to armed robbery with
Mr. Jackson as the victim?

MR. HENSON: Guilty.

THE COURT: You’re also charged with assault and
battery with intent to kill. It is also a violent and most
serious offense. This carries twenty years?

SOLICITOR THOMPSON: Yes, your Honor.

THE COURT: This carries up to twenty years in jail
and its alleged that that occurred on or about October 1lst
2009 when you committed an assault and battery upon Kenny
0’Brian Cunningham by shooting him with a firearm. This
occurred at ) B B Do you understand that
charge?

MR. HENSON: Yes, sir.

THE COURT: How do you plead to that?

MR. HENSON: Guilty.

THE COURT: Now, the State has told me what the

agreement, the negotiated sentence is and it’s marked on
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the sentencing sheets as being negotiated sentences. Other
than what the Solicitor told me as far as the negotiated
sentence is, has anyone made any other promise or threats
to cause you today to enter your plea of guilt to these
charges?

MR. HENSON: No, sir.

THE COURT: As to these charges are you today entering
your pleas freely and voluntarily?

MR. HENSON: ,Yes, sir.

THE COURT: ,Are you under the influence of anything
thaf would cause you to be intoxicated?

MR. HENSON: ,No, sir.

THE COURT: ,Mr. Henson, you have a right to a trial by
a jury on these charges. They could be all tried at one
time as they all come out of one event. <You are presumed
innocent of the charge, each of these charges, until such
time as the State would be able to, if it could, to prove
your guilt beyond a reasonable doubt. As to the charges
you have the right to remain silent, the right to confront
the witnesses against you and you have the right to have
your witnesses made to come to court to testify on your
behalf.

Do you understand you have all these rights?

MR. HENSON: VYes, sir.

THE COURT: Do you have any questions about any of
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them? Do you have any questions about any of those rights?

MR. HENSON: No, sir.

THE COURT: I advise you, Mr. Henson, that by entering
pleas of guilt to these charges that as to these charges
you’re giving up these rights and you’re also giving up any
defense that you might have to these charges.

Do you understand that?

MR. HENSON: Yes, sir.

THE COURT: I ask again, how do you plead to the
murder of Tyrone Quantarious King?

MR. HENSON: Guilty.

THE COURT: How do you plead to armed robbery
involving Henry Jackson?

MR. HENSON: Guilty.

THE COURT: How do you plead to armed robbery
involving Tyone King?

MR. HENSON: Guilty.

THE COURT: How do you plead to armed robbery
involving Kenny Cunningham?

MR. HENSON: Guilty.

THE COURT: How do you plead to assault and battery
with intent to kill with the victim being Kenny O’Brian
Cunningham?

MR. HENSON: Guilty.

THE COURT: And how do you plead to having possessed a
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firearm at the time of the attempted murder ;— I mean at
the time of the murder?

MR. HENSON: Guilty.

THE COURT: All right, I’m gonna ask you to listen
while I'm given the facts by the Solicitor.

SOLICITOR THOMPSON: May it please the Court, your
Honor. This occurred on October the 1lst of 2009 around
eleven o'clock on [ M in Rock Hill at the
residence of Maurice Jackson. ‘That's Henry Maurice
Jackson. Mr. Jackson is present in the courtroom today.

Mr. Jackson was on the porch of his residence with a
couple of his friends Kenny Cunningham and Tyrone King.
They had been having a leisurely afternoon and into the
evening of that night:; however, this defendant as the State
proved in the case before and would seek to prove again if
we went to trial which our trial date was scheduled for
June 22nd; that this defendant along with his co—dgfendants
Donta Reid, Aileen Newman and Samantha Ervin got together
discussing the possibility of robbing someocne.

Ultimately they ask Donta Reid about the possibility
of robbing his friend Maurice Jackson. He reluctantly
agreed but ultimately did agree to do that; went‘to Maurice
Jackson’s house to see who was there with Maurice. They
figured they would have some marijuana and maybe some money

that they could take. At the time that he was at the house
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he then realized the other two victims were there; that
Kenny Cunningham was there and Tyrone King. He borrowed
the cell phone of Maurice Jackson to call back to one of
his co-defendants to let them know that there were two
other people in addition to Maurice being there on the
porch.

After doing that he went back and met with them. They
at that point decided that of course since they knew Donta
Reid he would not go back and since they knew Samantha
Ervin that she woﬁld not go back so Aileen Newman and Donta
Reid or Aileen Newman and this defendant went back with Mr.
Henson having a rifle at the time; the rifle being a .22
that was rigged to fire automatically.

He hide that within his pants as they went to the
residence. As they approached Aileen Newman or Aileen
Newman went up and began to ask if they had a smoke that
she could have. When she approached they started paying

attention to her. The defendant was immediately behind her

‘and came into the yard pulling the rifle telling them that

this was a robbery at that time. Aileen Newman beganAgoing
through each of the victim’s pockets. The defendant as
well stepped up to the porch and at least went through the
pockets of two or patted down two of the young men who were
on the porch; according to their testimony that they took

from them cell phones, wallets, cash, a box of cigarettes
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that actually had a marijuana cigarette or two in it and-
they stole those at that point in time.

As they began to leave the yard each one of the
victim’s had totally cooperated, did not resist in any way,
as they began to leave the yard Aileen Newman said
something back to her co-defendant and according to the
testimony was something to the effect of either they’ve
seen my face, do something, or as back to shoot them or do
something or shoot at them because of the fact that they
had seen her face. The defendant had put a bandanna -- had
a hoodie on to cover his face; however, Maurice Jackson in
his testimony was able to say that he noticed a Baltimore
accent from the defendant who was from Baltimore; that
Maurice Jackson has relatives from Baltimore so he recalls
and knows what that accent is.

As well while he could not see the face of the person
and did not know them he could tell that they had dreds and

he told that to the police who called that out along the

radio when they were calling out a description of the

defendant. But as soon as Aileen Newman said ;hat
apparently this defendant then began to fire the gun.
Numerous shots were fired at that point. Kenny Cunningham
was shot in the leg and the foot. Unfortunately Tyrone
King was shot in-the head and died immediately or very soon

thereafter as a result of that gunshot wound.
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The defendant’s fled then at that point meeting up
with their co-defendant’s who Samantha Ervin then drove
back to her place where they were staying. They ultimately
dispersed later that night and into the next day. As the
police became aware of the evidence they were able to find

out through the victims, through Maurice Jackson, that

"Donta Reid had come by and made a strange comment on the

phone call. And when they did that they talked to Donta
Reid who then gave several statements some of which only
implicated himself and one of the women and then he
implicated ultimately or'initially another person who
wasn’t involved at all, a Mr. Jeter, and then it wasn’t
until his court’s date that he actually implicated this
defendant.

But in implicating some of the women when they were
questioned they immediately began teiling the police of all
the people involved; that Jeter was not involved, that it
was Henson that was involved in the shooting. They"
testified in the prior trial and the evidence the jury
considered convicted both Mr. Reid and Mr. Henson at that
trial.

To let the Court know as far as the plea under North
Carolina versus Alford, according to the testimony of the
co~-defendant’s they had been smoking marijuana that day and

drinking alcohol and were under the influence of that at
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the time; that they made the decisions that they made and
at the time of the robbery and that the defendant would
have also been under the influence of those at the time.

In addition the defendant is receiving the benefit of
a bargain in this case as far as entering a plea in order
to receive a reduced sentence as to what he received the
last time. The State had already prepared to go to trial
on the 22nd. I will let the court know that all of the
witnesses who testified in the last trial were available
and ready to testify in this trial except for one who is
Shalika Black who was a peripheral witness who we know
where she’s moved but had not official served her with a
subpoena yet.

All the other law witnesses are under subpoena and had
been talked to if not by myself by our investigators and so
that their testimony has not changed; it would be the same.
And in fact I have personally gone and spoken with both
Aileen Newman and Samantha Ervin and they héve both said
that they will fully cooperate in the trial if it were
necessary in a new trial and they would testify their
testimony had not change it was the same as it was before.
So the State was ready and as far as proof the State could
prove the exact same case as we had the last time. Even
providing the officer again from Baltimore who arrested the

defendant there.
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As the Court may recall he was arrested some nine
months later, sorry, eleven months later in Baltimore where
he had fled. The police had used many things from the
Marshall service and other police agencies in Baltimore to
try and find the defendant after the crime occurred here.
The defendant immediately was -gone from school at that
point here in York County without properly withdrawing.

His sister as well immediately was gone from school after
this happened without properly withdrawing.

His sister ultimately registered for school in
Baltimore and ultimately we found out the defendant had
moved to Baltimore with his mother and his sister and had
been hiding there; of course, shaved the dreds off; was
using a fake name when he was arrested. And at that point
when they ran his fingerprints they found out that he was
wanted in South Carolina and that he actually was Davontay
Henson. |

So the State was ready to go forward and would be able
to present the exact same case as we presented before, your
Honor, and I feel confident in that. And we were prepared
to do so and in showing that he would likely be convicted I
believe that is obviously the case at this point as well.

THE COURT: Mr. Henson, do you agree that were you to
go to trial and, of course, there has been a prévious

trial, you agree that those would be the facts that the
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State would presenf to the jury?

MR. HENSON: Yes, sir.

THE COURT: All right. I accept your pleas. I find
they’re freely voluntarily knowingly and intelligently
entered; entered with the advice of competent counsel with
whom you are satisfied. I find the facts support your plea
and I -- you’ve signed pleas of guilt.

Now had anybody said earlier but just to make sure
that any of the victims want to speak?

SOLICITOR THOMPSON: Yes, your Honor, I’1l1l double
check.

No, your Honor, none of the victim’s family wishes to
speak.

THE COURT: Mr. Henson, I’ll hear what Mr. Jamieson
has to say on your behalf and then be glad to hear from
you.

MR. JAMIESON: Your Honor, Mr. Henson is now twenty-
three years old. At the time this happened he was
seventeen years old. He has matured significantly in that
period of time and frankly he’s matured quite a lot since I
first stated talking with him. He is a different young man
that I first approached. He lived here in Rock Hill at the
time this happened and attended Northwestern High School.
He went through the tenth grade. He is from Baltimore.

Some of his family are from Baltimore. His grandmother and
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other family members are in the courtroom on his behalf.
They do not wish to address the court.

Mr. Henson has shown, as I said, a fair amount of
maturity since I first started taiking with him. I believe
this plea will allow him to come out and be a constructive
member of society and that’s his hope as well, your Honor.

While he was in prison he worked on . his GED and
attended —- intends to continue that and other programs and
try to make something of himself.

THE COURT: Mr. Henson, anything you want to say?

MR. HENSON: No, sir.

THE COURT: All of these are to run concurrent.

On all of these you’ re getting credit for a hundred
and thirty -- One thousand, three hundred and ninety-three
days. That is from 9/8/2010. On the murder and the three
armed robberies each of those -- again they’re all to run
concurrent -- they’re all for thirty years.

On the assault and battery with intent to kill the
sentence is twenty years. And on the possession of a
firearm during the commission of a violent crime five
years. Thank you.

MR. JAMIESON: Thank you, Judge.

SOLICITOR THOMPSON: Thank you, your Honor.

- (END OF TRANSCRIPT OF RECORD.)
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) —

Check whether a finding of guilty was made:
(a)  after a plea of guilty 7
(b)  after a plea of not guilty

(c)  aftera plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
s - )

[f you answered “yes" to (7), list:

(a)  the name of each Court to which you appealed:

] éﬁmﬁ/ Lockye Coot AR /554

I S

L

iii.
(b) the result in each such Court to which you appealed:

i, _Laed

iil.
(c) the date of each such result:

(d)

if known, citations of any written opinion or orders entered pursuant to such

results:

i,
If you answered *‘no” to (7), state your reasons for not so appealing:
(a)
(b)
1c)

N

State concisely the grounds on which you base your allegation that you are being held in

custody unlawtully:  Srr Aback - Shve X

‘evised 372003
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12,

13,

(a)
(b)
(c)

State concisely and in the same order the facts which support each of the grounds set out

in(10: _See Ataesd stee £

@

i.

iil

iv.
(b)

@
() R
(c)
Prior to this application have you filed with respect to this conviction:
(a)  any petition in a State Court under South Carolina Law?
(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? '_ '
(c) any petition in the United States Supreme Court for certiorari other than petitions,
_ if any, already specified in (8)? __&— '
(d)  any other petitions, motions or applications in this or any other Court? ___
If you answered “yes* to any part of (12), list with respect to each petition, motion or
" application: ) -
the specific nature thereof: ﬂ

G 15 CocMaa Se reorc LowrK om Oice X Abtess
_;Zvﬁ ward AR, aord

the name and location of the Court in which each was tiled:

the disposition thereof:
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1S5.

16.

iv.
(d) the date of each such disposition:

b

i )

i, ___

iv, '

()  if known, citations of any written opinions or orders entered pursuant to each such

disposition: ' -

i.

i

oo

v,

Has any ground set forth in (10) been previously presented to this or any other Court,

‘State or Federal, in any petition, motion or.application which you have filed?

e

[fyou answered “yes” to (14) identify:

(3
i.
ii.

iii.

(b)
i.
i,

ii.

which grounds have been presented:
” .

the proceedings in which each ground was raised:

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(a)
(b)
()

£ sz n:)/ aa&.?ez/ b )4/'(« /e 4;.0/‘&/ TR e rih A B> ralse %’m

Were you represented by an attorney at any time during the course of:

tevised 372003
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18.

19.

20.

(3)
(b)
(c)
(d

(¢)

your arraignment and plea? _L{

your trial, if any? _ v _

your sentencing?. L '

your appeal, if any, from the judgment of conviction or the impositio_n of - '

sentence? _
preparation, presentation or consideration of any petitions, motions or applic'étipns

with respect to this conviction, which you filed? '

[fyou answered *yes" to one or more parts of (17), list:

(a)
i.

i,

(b)

the name and address of each attoney who represented you:
_&f/i/’ Oamticeons A st Lo

_ 291 LG and Hre.

Kok A1, S.C 2973D

the proceedings at which each such attorney represented you:

State clearly the relief you seek in filing this application:

Mew 7ei%/

Are you now under sentence from any other court that you have not challenged?

Lo
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STATE OF SOUTH CAROLINA
' VERIFICATION

)
)
County of )

1, , being duly sworn upon my oath, depose and say that I have subscribed to the foregoing
application; that I know the contents thereof; that it includes every ground known to me for
wacating, setting aside or correcting the conviction and sentence attacked in this application; and

that the matters and allegations therein set forth are true,
Z 2@@ wﬂcﬁ J 2 ,ﬂwé
S WORN to and,subscribed before me this y

uqust 2006

day of :
C%igi K /S (L.S)

U Notary Public

My Commission Expires:

tevised V22603



APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, , hereby apply for leave to proceed in this action without prepayment of fees or costs or
security therefor. In support of my application I declare under penalty of perjury that the
following facts are true:

(1) I am the applicant in this action and [ believe I am entitled to redress.

(2)  Because of my poverty [ am unable to pay the costs of said proceeding or give

security thereof,
7
4 Applicant
SWORN or affirmed o and subscnbed before me this
__%Y day ot
Notary Publlc

My Commission Expires: Tnre 3% 202

Tevised 3:2003
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STATE OF SOUTH CAROLINA )} IN THE COURT OF COMMON PLEAS
o ) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
) CASENO.: 2016-CP-46-2637
' )
DARRELL D, HENSON, #348736 ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
Vs, )
, )
STATE OF SOUTH CAROLINA )
Defendant, )
Plaintiff’s Attorney: Leah B. Moody. Esquire Defendant’s Attorney: Justin J. Hunter. AAG
Address: Law Office of Leah B. Moody, LLC Bar No. 101254
PO Box 10135 Address: PO Box 11549
Rock Hill, SC 29731-7015 Columbia, SC 29211
Phone: Fax. Phone: (803) 734-3737 Fax: (803) 734-4113
E-mail; Other: E-mail: Other:

XIMOTION HEARING REQUESTED (attach written motion and complete SECT TONS Land 11I)
[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and I1I)
[JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS It and TI)

SECTION I: Hearing Information
Nature of Motion:
Estimated Time Needed: Court Reporter Needed:  [JYES/XI NO

SECTION II: Motion/Order Type
[ JWritten motion attached
XForm Motion/Order

I hereby mcwlicf or f/gg n by the court as set forth in the attached proposed order.
s " < 7L
e ///? /j&wi November 28, 2016

B
Sigfiature of Attorney for [ ] Plaintiff /X] Defendant Date submitted

SECTION III: Motion Fee
[ PAID - AMOUNT: §
EXEMPT: ] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[] Indigent Status ] State Agency v. Indigent Party
] Sexually Violent Predator Act Post-Conviction Relief
[ ] Motion for Stay in Bankruptcy
[ ] Motion for Publication [ Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

] Other:
JUDGE’S SECTION
] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order,
[7] Other: Date:
CLERK’S VERIFICATION
Collected by: Date Filed:

[] MOTION FEE COLLECTED: $
[ ] CONTESTED ~ AMOUNT DUE: §




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF YORK SIXTEENTH JUDICIAL CIRCUIT
Davontay Darrell Henson, #348736, 2016-CP-46-2637
Applicant,
RETURN
State of South Carolina,
Respondent.

Respondent, making its Return to the Application for Post-Conviction Relief (PCR) filed

on September 7, 2016, would respectfully show this Court:
L.

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Clerk of Court for York County. Applicant was indicted by the
December 2010 term of the Grand Jury for York County for murder (2010-GS-46-04457),
assault and battery with intent to kill (2010-GS-46-04458), three counts of armed robbery (2010-
GS-46-04459, 04460, 04461), and five counts of possession of a firearm during the commission
of a violent crime (2010-GS-46-04457A, 04458A, 04459A, 04460A, 04461A). Applicant was
represented by Philip Wayne Jamieson, Esquire. On May 28, 2015, Applicant pled guilty under
Alford to all charges. Pursuant to the plea, all possession of a firearm indictments were dismissed

other than the one relating to the murder indictment (-04457A). Applicant was sentenced on May

28, 2015 by the Honorable John C. Hayes, IiI to a negbtiated sentence of thirty years.

imprisonment for murder, thirty years imprisonment for each count of armed robbery, twenty

years imprisonment for assault and battery with intent to kill, and five years imprisonment for

Page 1 of §

33



34

possession of a firearm during the commission of a violent crime, all to be served concurrently.
Applicant was given credit for 1,393 days of time served.

Applicant filed a timely notice of appeal. The South Carolina Court of Appeals dismissed
Applicant's appeal in an order filed September 9, 2015. State v. Henson, Appellate Case No.
2015-001241 (Filed S.C. Ct. App. 2015). The Remittitur was returned on September 25, 2015.

Attached herewith and incorporated herein by reference are the records of the York
County Clerk of Court regarding the subject convictions, the transcript from Applicant's plea,
Applicant's appellate rec;ords, and Applicant's records‘ for the Department of Corrections.
Respondent reserves the right to amend its return upon the receipt of other relevant records.

II.

In his Application, Applicant alleges he is being held in custody unlawfully for the

following reasons: Ineffective Assistance of Counsel.
I1L.

Applicant claims ineffective assistance of counsel in his application. Respondent
contends Applicant's counsel rendered adequate assistance and provided representation within
the range of competencé requiréd by attorneys in criminal cases. See Butler v. State, 286 S.C.
441, 334 S.E.2d 813 (1985). In a post-conviction relief proceeding, Applicant bears the burden
of proving the allegations in their application. Id. Where ineffective Aassistance of counsel is
alleged as a ground for relief, Applicant must prove that "counsel's conduct so undermined the
proper functioning of the adversarial process that the trial cannot be relied upon as having
produced a just result." Strickland v. Washington, 46§ U.S. 668, 104 S.Ct. 2052, 2064, 80

L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

Page 2 of §



The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 80 L.Ed.2d 674. Applicant must overcome this presumption

in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.
First, Applicant must prove that counsel's performance was deficient. Under this prong, attorney
performance is measured by its "reasonableness under professional norms." Cherry, 300 S.C. at

117, 386 S.E.2d at 625, citing Strickland. Second, counsel's deficient performance must have

prejudiced Applicant such that "there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different." Cherry, 300 S.C.

‘at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, Applicant must show that there

is a reasonable probability that, but for counsel's alleged errors, he would not have pled guilty -

and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 838 L.Ed.
2d 203 (1985).

Respondent submits that Applicant cannot satisfy either requirement of the Strickland
test. However, the allegation of ineffective assistance of counsel probably raises questions of fact
that cannot be conclusively refuted by the record. Respondent requests an evidentiary hearing to
fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

Iv.

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing.

Any claims not specifically laid out in this PCR application or in amendments will be opposed by

the State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code

Page 3 of 5
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of Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 15(a)-(b),
SCRCP. All claims should be made well in advance of the evidentiary hearing. Because
Applicant has been appointed an attorney, the attorney, and not Applicant, is the oniy individual
authorized to file amendments to this application. See Rule 11, SCRCP. Pro se filings will not
be considered at the PCR hearing. Respondent will move to strike any amendments withheld
until the last minute where such amendments result in prejudice to Respondent. See Rules 15(a)-
(b), SCRCP.
V.
Each and every allegation contained within the application not either expressly admitted,

qualified, or explained is hereby denied.

[Signatures on following page]
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VL
WHEREFORE, having made its Return, Respondent requests that a hearing be held on

the claims of ineffective assistance of counsel.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

JOHANNA C. VALENZUELA
Senior Assistant Deputy Attorney General

JUSTIN HUNTER
Assistant Attomey (Jcnexal :

By: *f"

AT;;@’RNWS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211

(803) 734-3737

November 28, 2016

Page S of §



38

STATE OF SOUTH CAROLINA )
. - ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK )
)
) 2016-CP-46-2637
| )
DARRELL D. HENSON, #348736 )
)
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. 1 am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3. I have this day served a copy of the Return in the above-captioried matter on the
-following person by depositing same in the United States mail, postage prepaid:

Leah B. Moody, Esquire

Law Office of Leah B. Moody, LL.C
PO Box 1015

Rock Hill, SC 29731-7015

DATED this 28" day of November, 2016.

:ﬂ\‘«.‘ :;/ o F g
D

e N 1 o S
Jocelyn ﬁ%a.ker, Légal Assistant
“For Respondent
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STATE OF SOUTH CAROLINA

Davontay Darrell Henson,
Applicant,
Case No.
-against- | 2016-CP-46-02637
State,

Respondent.

July 31, 2017

York, S.C.

BEFORE:

HONORABLE R. LAWTON MCINTOSH, Judge.

APPEARANCES:
LEAH B. MOODY, Esquire

Attorney for the Applicant

JUSTIN HUNTER, Esquire

Attorney for the State

"Ajleen Butler

Official Court Reporter
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WITNESS
Davontay Parrell Henson
Ms. Moody

Mr. Hunter

Philip Jamison
Mr. Hunter

Ms. Moody

INDEX

DIRECT CROSS REDIRECT RECROSS
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EXHIBITS

DESCRIPTION

NO EXHIBITS INTRODUCED

EVD.
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MR. HUNTER: May it please the Court, Your Honor.
The first case today is Davontay Henson versus State
versus State of South Carolina, 2016-CP-46-2637.

Your Honor, he was indicted 2010 in York County for
murder, ADWIK, three counts of armed robbery and five
counts of possession of a weapon during a violent
crime. He was represent by Mr. Phil Jamieson.

On May 28, 2015 he plead under Alford before Judge

"Hayes and was sentenced to -- pursuant to a negotiated

sentence to thirty years for murder, twenty years for
ABWIK, thirty years for the armed robbery charges and
five years for the weapons charge.

Your Honor, he did file a direct appeal. This was
dismissed on September 9, 2015. Remittitur was sent
September 25, 2015. He filed this current action
September 7, this 2016. He is present today
represented by Miss Leah Moody.

THE COURT: Miss Mocdy.
MS. MOODY: Thank you. Your Honor, may it please
the Court.

THE COURT: Yes, ma'am.

MS. MOODY: The State does correctly state the
procedﬁral history in this case. I would just explain
to the Court there was a trial and that trial and this

was a second time that trial was sent back. So he's
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D. Henson - Direct by Ms. Moody 43

bringing before the Court the plea that he actuaily
did on that day and that was with Mr. Jamiescn.

THE COURT: Okay.

MS. MOODY: At this time I would call Mr. Henson
to the stand as our first witness.

THE COURT: Come around.

DAVONTAY DARRELLI, HENSON, called as a witness,
"having been duly sworn by the clerk, was examined and

testified as follows:

DIRECT EXAMINATION

BY MS. MOODY:
Q Mr. Henson, cculd you please state your full name for
the record?

A Davontay Darrell Henson.

Q And where are you currently incarcerated?
A Lee Correctional Institution.
Q And can you explain to the Court which charges caused

you to be at the Lee Correctional Institution?
A A murder charge, armed robbery, a firearm charge and --
murder, armed robbery, a firearm charge and assault and battery

with intent to kill.

Q And you entered a plea on those charges, correct?
A Yes, ma'amn.
Q And who was your attorney at that time?

A Mr. Phil Jamieson.
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Q

D. Henson - Direct by Ms. Moody

And was he your original attorney?
No, ma'am.

How long was he your attorney?

He was my attorney for 15 months.

All right. And during that 15 months did you have

opportunity to met with him?

A

Q

A

Yes, ma'am.
Okay. And how often did you met with him?

I actually met with him I think -- and I can't

remember. It was about three to four times.

Okay. And did you go over your case with Mr. Jamieson?
Yes, I went over my case with Mr. Jamieson a few times.
And were you able to see the Discovery in your case?
Yes, ma'am.

And as far as going over your case what if anything did

you talk about with your attorney regarding trial?

trial?

A

Can you say that again.

What, if anything, did you all discuss regarding a

Actually I asked him to call a few witnesses in my

behalf, to come and testify on my behalf. I talked to him about

that.

I actually talked to him about that. I questioned him

about me being sentenced to life and that he couldn't -- that I

was a juvenile at time and that wasn't -- they couldn't do that.

Q

So how old were you at the time of these crimes?
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A I was the age of 17.

Q Okay, and where were you living at 17?2

A I was living in Rock Hill, South Carolina.

Q Okay. And so one thing I forgot to ask you. You filed

ineffective assistance of counsel against your attorney?

A Yes, ma'am.

Q And that's Mr. Jamieson, can you state for the Court
those grounds?

A Well, one of them I'm saying he was ineffective as
trial counsel because my trial counsel either lied to me or did
not know that I could not receive a life sentence and therefore
I should take a plea for thirty years. I say that was wrong
information. I couldn't receive a life sentence because I was a
juvenile during the time of these charges. Had I known -- had I

known that I wouldn't have took the plea.

Q So how did you learn that you couldn't receive a life
sentence?

A I actually received a letter from the Cornell Justice
Center.

Q | The what?

A Carnell -- here you go. That's the letter I received
from him right here. |
MS. MOODY: <Your Honor, may I approach the
witness?

THE COURT: Yes, ma'am.
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A

Q
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8
You received a a letter from Cornell?
Yes, ma'am.
And this is Cornell Law School?
Yes, ma'am.
And I am going to show you this envelope. That's the
that the letter came in?
Yes, ma'am.
And when did you receive that?
I received it June 12, 2015.
Okay. And when did you plead?
I plead May the 28th, 2015.
Okay. And on that letter -- who is that letter
Davontay Henson.
Okay. And so --
MS. MOODY: If I may, Your Honor, show this.
Mr. Henson, if you could -- this is the letter that you

you received and can you tell the Court what that

letter informs you?

A

It informs me -- I can read the letter.

THE COURT: If you just pass it up I will look at
it.

MS. MOODY: All right.

(WHEREUPON, a letter was handed to the judge)

So when you say it informed you, it told you about
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being a juvenile and whether you could be sentenced?

A Yes, ma'am.

Q Okay. And so did you have that discussion with Mr.
Jamieson?

A lYes, ma'am. I had a discussion before I even.took my
plea and he told me that was not the truth.

Q Okay. So how did you all get on that conversation
before you took your plea?

A Because I was insisting on going to trial.

Q Okay, and why were you insisting on going to trial?

A Because I wanted to prove my innocence.

Q So this relates back to the first trial that you had?

A Yes, ma'am.

Q Okay, and that trial the verdict, or the conviction was
overturned?

A Yes, ma'am.

Q And based on the conversation with Mr. Jamieson was
that the basis of why that case was overturned?

A Ask me that question again.

Q Was your first trial conviction overturned based on the

fact that you were juvenile?

A No, ma'am. It was dealing with a confrontational
clause issue.

Q So again how did you all get to the subject of you

being a juvenile and not being able to be sentenced a certain




48

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

D. Henson - Direct by Ms. Moody

10
way?

A Because actually I wrote -- I actually wrote Georgetown
University and I asked them about a certain case but they
couldn't actually give me case law because I didn't cite the
case but they sent me a newspaper article stating Miller versus

Alabama and it was dealing with that and that's when I came --

Q Wait a minute. When you say dealing with that, dealing
with what?
A Dealing with the issue of a juvenile couldn't be

sentence to life in prison.
Q. And so you brought that up to Mr. Jamieson?
A Yes, ma'am.

Q And what if anything did he tell you?

A He said that I could be sentenced to life.
Q Okay.
A I could be sentenced to life and I was telling him no.

But since he was my attorney I took his advice. I took his
advice on that because I'm not a lawyer. I'm not a lawyer. I
really don't understand the law.

Q So when you say you took his advice what was your
advice?

A That I should take a plea instead of going to grial and
getting life. Being sentenced to life in prison.

Q Okay. So the plea -- at that time had you gotten a

plea offer?
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A The plea offer was thirty years.

Q Okay. So’this is in the context of you all talking
about accepting the plea offer?

A No, ma'am.

Q Go ahead.

A I'm sorry. Can you ask me again. I'm sorry.

Q When I say in the context, so at the time that you all

are meeting —--

A Yes, ma'am.
Q -—- do you all talk about the juvenile sentencing?
y:\ Yes, ma'am.

0 And then you talk about the offer that came from the

A Yes, ma'am.

Q Okay, so on the same day?

A Yes.

Q So on that same day at that~£ime he advised you you
needed to take the plea because you could get life?

A Yes, I could get life if I go to trial and be found
guilty.

0 And then what if anything else did he advise you in
terms of whethef you went to trial or 1if you took a plea? Did
he advise you of anything else?

A He advised me that the plea, the thirty-year plea would

be 85 percent. If I was to take the 30-year plea it would be a
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85 percent sentence.

Q Okay. But now as to that plea what would -- you would

be pleading to which charge?

A I would be pleading to the murder charge.

Q Okay. And so he said you would serve 85 percent?

A Yes.

Q On murder?

A Yes, ma'am.

Q Okay. And did he give you any other sentencing advice?
A The calculation -- my calculation of my days. I was

getting time credit for time served for the time that I had done
previous to the plea agreement.

Q Okay. And what date were you taken into custody on
these charges?

A September the Sth of 2010.

0 Okay. And so when you say you would get credit for
time served it's from September 9, 2015 -- excuse me, 137

A No, it's 2000 -- September 9, 2010.

Q 2010. I'm sorry. September 9, 2010 you would get
credit from that day until May 28, 2015?

A Yes, ma'am.

0 Okay. And to your knowledge did you get that credit?

A No, ma'am, I didn't get all the credit. It was like a
year -- a year something off of the calculation of the days.

Q Okay. And how do you know that it was a year off?
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A I did calculation of the days and it didn't add up to

the date, September the 9th 2010 to the May 28, 2015 didn't add

up to take date.

0 Now weré you in custody continuously from September
9th?

A Yes, ma'am.

0 Okay, and in fact in the transcript the State informs

the Court that you were in custody continuously?

A Yes, ma'am.

Q And did you and your attorney prior to going before the
Court calculate your time that you had for credit?

A Yes, ma'am. |

Q And did it come out to be the number that you were told
1393 'days? Was it 1393 days?

A 13007

Q One thousand, three hundred and ninety-three days?

A Was that the calculation.

Q Right, is that the correct calculation?
A No, ma'am.
Q Okay. And so, as far as the sentencing calculation you

recognize that the judge can't make the Department of
Corrections change your sentencing; the days that you get credit
for, correct?

A Okay.

Q They can't go in and calculate the days, right
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A Who?

Q The Court.

A No, I didn't know that.

Q Just follow me here. They're not the Department of
Corrections =--

A Yes, ma'am.

0 -- calculating your days, the Court is not?

A Yes, ma'am.

Q Okay, but on your sentencing sheet the information that
was provided in court the Court wrote the days -- the number of
days that you should receive credit for?

A Yes, ma'am.

Q And the only relief you are asking in terms of that is

you would like the Court to put the correct number of days that
you are entitled to on the sentencing sheet?

A Yes, ma'am.

o} Okay. And you got that information from who at the
Department of Corrections?

A I actually talked to the classification and I provided
them with it and I was like -- I provided them withrthe
information and classification, me and her talked, and I was
like how is my release date September of 2041 when I have been
incarcerated since September the 10, 2010. I mean September the
9, 2010. That's not thirty years, that's 31 years and that's

when we came up that the days was miscalculated.
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Q And so you just want the correct calculation
configured?

A For that issue, yes, ma'am.

Q And as to the your lawyer telling you that you would
serve 85 percent on the murder charge, you're asking for what
relief for that?

A I'm asking for -- I'm actually asking for a new trial
on that issue because had I known I wouldn't have took that
plea. I wouldn't take thirty years at one hundred perCent. 1
wouldn't have took it.

Q When you one hundred percent do you mean day for day?

A Yes, ma'am. I didn't know the difference between that.

Q So,. what is your understanding as to the other charges

that you have or that you had at the beginning? Do you

understand that those charges could -- they will come back?
A Like come --
Q The charges that you originally were charged with --
A Yes, ma'am.

Q You understand that they could all be back on the table

again?
A Yes, ma'am.
Q And you're willing to take that chance?
A Yes, ma'am.
o) Okay. As far as the other issue that you mentioned in

terms of your ineffective assistance of counsel --
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MS. MOODY: I beg the Court's indulgence.

Q You mentioned that at the time you were talking about
the plea with your attorney that your lawyer told you could get
life without parole?

A Yes, ma'am,

Q And what relief are you -- well, you're asking for the
same relief based on that issue as well that you are given
another trial?

A Yes, ma'am.

Q | Is there anything else that your lawyer did not do that
you feel he should have done in representing you?

A I feel as though he should have investigated more. He
should have investigated more on whether or not I was to be
sentenced to life or not.

Q Okay. And did he ever explain té you the case law
thank you mentioned to him, what the difference might have been

with that case and your situation?

A No, ma'am. No, ma'am.
Q So how many times did you all talk about that?
A I actually wrote letters through the Clerk of Court

asking forward some letters to Mr. Phil Jamieson dealing with
that issue and that was -- I did that a few times and he éame up
there and we talked. Actually I file to relieve as counsel and
I said in a hearing of trying to relieve him as my counsel I

brought that -- if I can remember -- I brought that issue up too
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as well dealing with that.
Q Dealing with life without parole?
A Please ask me the question again.
Q How ﬁany times did you all talk about the life without
parole?
A I wrote through the Clerk of Court. He came and talked

to me a few times and every time he came to talk to me out of
three or four times I brought that up.

Q Okay. Did you all discuss any medications that you
were taking at the time? |

A Yes, I told him I was taking Remeron.

Q And your issue with regard to the medication you were
taking could you explain to the Court?

A I actually got off the medication because it was
causing me drowsiness and I couldn't function as normal as I was
without the medication. So I asked to be tock off the
medication once I got back to SCDC because I couldn't function
off of it.

Q And as far as that is concerned did you expect for your

attorney to do anything about that?

A About the medication?
Q Yes.
A He could have asked what kind of effect the medication

have on me because at the time I was taking it I wasn't

functioning right. It was -- I wasn't functioning right on that
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medication at all.

Q What do you mean you weren't functioning right?

A Drowsiness, laziness, dizziness, confusion. It was
just tot much for me. So I asked them to remove it because some
things I didn't understand when I was on it.

Q So you asked your attorney to get you off of it?

A No, I asked counselors to remove me from the
medication.
- Q Which counselors?
A At the department of corrections.
Q This was after your convicticn?
A Yes, ma'am.
Q So during the time that I mean -- help me understand

you're saying the Remeron effected your plea on that day, on May
28th?
A Yes, ma'am.

Q Okay. And did you explain that to your lawyer?

A No, ma'am.

Q But you did tell him that you were on Remeron?

A Yes, ma'am.

Q Did you explain that to the Court? Did you tell the

Court that?

A No, it was on the plea agreement. I did not tell the

Court that.

Q When you say "plea agreement" do you mean the plea
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affidavit?
A Yes, ma'am.
MS. MOODY: I beg the Court's indulgence.
0 And the plea affidavit was signed on the same day of

your plea?

A Yes, ma'am.

Q One last thing. As far as your relief that you are
seekiﬁg from the Court, you're asking for a new trial? For the

Court to grant your relief and grant you a new trial?

A Yes, ma'am.

0 Is there any other relief you are seeking from the
Court?

A No, ma'am.

MS. MOODY: No further questions for this witness
Your Honor. Please answer any guestions.
THE COURT: Cross examination.
MR. HUNTER: May it please the Court.
CROSS EXAMINATION
BY MR. HUNTER:
Q So you said the Remeron you put that in the plea
affidavit, is that correct?
A Yes, ma'am. Yes, sir.
Q And the judge asked you if you were under the influence
cf anything you said no, right?

A Yes, sir.
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0 So you're saying that, and you're testifying you never

told your attorney you were taking that medicine?

A No, I told him I was taking Remeron. I told my
attorney.

Q But you never told him it effected your ability to
understand things?

A No, sir.

Q Okay. Now with the life imprisdnmént I guess
allegation, I just want to be clear. Are you talking about life

without parole or life?

A Life, life without parole.
Q Okay. Were you served with life without parole notice?
A No, what -- can you ask me that question. What kind of

notice is that?

Q Did the State ever tell you that they were going to
seek life without parole?

A That's what my attorney told me and that's what they
were seeking if I were going to trial, yes, sir.

Qe Did you see any documents that said that?

A From my last trial I had the same documentations in my
motion becausé this was the second time I was here.

Q So before the plea -- before that plea hearing -- after
your trial, but before the plea, did you ever see any paper work
about life without parole?

A No, sir.
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MR. HUNTER: I don't have anything else.

THE COURT: Redirect?

MS. MOODY: No further questions.

THE COURT: Thank you, sir. You may step down.
Any other witnesses?

MS. MOODY: No, sir.

MR. HUNTER: Your Honor, the State would call Mr,
Phil Jamieson.

PHILIP JAMIESON, called as a witness, having been
duly sworn by The Clerk, was examined and testified as
follows:

DIRECT EXAMINATION
BY MR. HUNTER:
Q Good morning Mr. Jamieson. Please state your name for

’

the record.

A Philip Jamieson.

Q ' Where are you employed?

A I am self employed as a criminal defense attorney.

Q Were you doing the same when you represented Mr. Henson
here?

A Yes.

Q Could you just briefly go over the inception of your
representation?

A I was appointed to represent Mr. Henson after he had a

conflict with his previous attorney. Mr. Henson had been
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convicted of the charges he was charged with. Had been given a

life sentence. His case was overturned on a Bruton issue and
came back to York County to be tried again. I was appointed to
represent him.

Q Okay. Can you go over the plea negotiations you had
with the State?

A I talked to Mr. Thompson pretty extensively about Mr.
Henson's case. Trying to get him in a better situation then he
had previocusly been in. Thé case appeared to be a pretty strong
one. They had three co-defendants who were willing and had
previously testified against him and were prepared to testify
again against him. We eventually negotiated a sentence of
thirty years.

Q And did you relay those offers to -- or the offer to

Mr. Henson?

A Yes, I did.

Q When you met with him was that in a York County?

A Most of the time, yeah.

Q And just to be clear, did you discuss anything with his

prior attorney about plea offers before that trial?

A No, I didn't talk to his prior attorney about any
offers he may have been communicated. But my understanding was
the situation had not changed very much based on conversations I
had with the prosecutor.

Q And you received all the Discovery?
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A Yes, I did.

Q Did you go over that with Mr. Henson?

A Several times.

Q Were there any issues with it? Anything you felt was
miséing or any issues with the State in obtaining that
Discovery?

A No, as far as I know they were fully compliant with the

law in regards to revealing Discovery. There did not appear to

be anything missing.

Q Okay. Now can you go over his decision to plead
guilty?

A We talked extensively. I met with Mr. Henson seven
times prior to him enterihg a plea. I told him essentially that
if he went back to trial he would be facing the same situation
he waé previously with co-defendants who were willing and able
to testify against him.' That he had been convicted previously
and my assessment was it wés highly likely he would be convicted
again.

Q Now did you ever give him any prediction on what he
would be facing if he went to trial?

A I told him that if he went to trial he would be facing
the same witnesses, the same evidence and the result would
likely be the same.

Q Now as far as;the potential sentence is concerned, did

you tell him the potential sentences on the charges that he was
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facing? '

A Yes, I told him potential sentences.

Q Now was there any discussion with the State of life
without parole notice?

A They never gave notice in the second trial. I'm sure
they must have in the first trial, but they did not in the
second trial.

Q So you never received any sort of formal notice from
the State?

A No.

Q Did you ever discuss the fact that he would be facing a

life sentence at least on the murder charge?

A Not that I recall, but he certainly had gotten life
previously so.

Q Okay, did you tell him -- did ever tell him that if he
went back he could get life without parole?

A No, the only thing I told him was that he would be
facing the trial that he had previously had with the same
witnesses, the same evidence and the result certainly was a
conviction on that occasion and there was no reason it would be
different with a subsequent trial.

Q Okay. Now did you tell him -- or I guess let me back
up. Did he discuss with you these cases, this Miller verses
Alabama and cases that stated that a juvenile can not get LWOP?

A He did discuss some cases with me about that, yes.
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Q Did you give him any opinion on that subject?

A Not that I recall. I don't know specifically if we
discussed Miller versus Alabama. My notes don't reflect that.

Q Okay. And are you familiar with that case?

A Somewhat.

0 And do you know if that case talks about life
imprisonment or life imprisonment without parole? Let me back
up. Does that case talk about life imprisonment?

A No.

Q It talks about --

A Life without the possibility of parcle.

Q Now, on the time calculation issue, do you remember how

that was calculated on the plea waiver form?

A No, not specifically. I know that I talked to Mr.
Thompson who was the prosecutor about giving him the maximum
amount of time that he was entitled to, and he agreed to do that
and even extended some of the time to —-- part of the time he was
held in Baltimore. But no, I don't remember specifically how
the math was done.

0 Okay. Now, with this murder charge, did you tell him
that was 85 percent?

A No.

0 And as far as his medication is concerned, did you have
any concerns about his understanding of the plea hearing?

A As I said I met with him seven times and I met with him
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the day that we did the plea. He did not appear to be under the

influence of drugs or any other substance. At the time he
mentioned to me he was taking that medication. I asked him
about it and I asked him if it caused him any difficulties. He
indicated that it did not. He didn't appear to be not
comprehending as far as I could tell and the judge asked him the
same question and he responded that it was not affecting him.

Q Okay. And i1f you felt it was affecting him would you
let the judge know?

A Certainly.

Q Okay.

A And if he had behaved any differently on that day than
he had on any of the six or seven times I would have mentioned
it.

Q Okay.

MR. HUNTER: That's all I have. Thank you for
your time.
THE COURT: Cross examination.
MS. MOODY: Thank you.
CROSS EXAMINATION
BY MS. MOODY:

Q Good afternoon Mr. Jamieson. As far as the discussion
or the negotiations, you previously testified you said it was
pretty bad in terms of his situation?

A .  Well, again he had three co-defendants who were willing
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to testify against him. There was a person who had survived the

robbery who was willing to testify against him. He had been
convicted previously, so I would consider that to be pretty bad,
yes, ma'am.

Q Okay, I thought you were meaning the actual offer, plea
offer?

A - Did I think that was bad?

Q Yes.
A No, that's mandatory minimum for what he was charged.
Q No. He had previously been to trial and I know you

didn't discuss with his previous attorney about any plea
negotiations. You talked to Mr. Thompson, correct?

A Yes.

Q What, if anything, did you all talk about the original
plea offer?

A I don't think that we had any discussion. Are you
talking about the offer he was given at his first trial?

Q Yes.

A I don't know that we had any discussion about that. If
we do I don't recall what it was.

0 Okay. So the first offer you relaid to him was the
thirfy years?

A The best I recall, yes, ma'am.

Q Okay. And when you discussed that at that time what

was his response to the thirty years?
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A He wvacillated back and forth about going to trial on a

couple of different occasions. But he certainly didn't jump at
the first offer of thirty years.

Q And as far as ~-- I mean you talked to him about the
trial starting over from the beginning basically. That it would
be the same witnesses, basically‘the same testimony the State
would present in his case. Did you look at his previous ruling
from the Court or the Supreme Court on his first case?

A Yes.

Q And did you discuss with him what the diffqrence was

and how it still would be the same?

A Yes.

Q Okay, and did he seem to understand that?

A He seemed to, yes.

Q Okay. And so at that point what was his response as

far as the thirty years?

A Well, eventually he came to see that was the better
choice for him.

Q . And what, if anything, did you explain to him regarding
life versus life without parocle?

A I don't know specifically what I said to him. I
explained the difference between the two and I explained to him
that he had gotten life previously. And‘of course he knew that.
But I don't know that I explained -- I don't know specifically

what we discussed except for what the difference between the two
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were.

0 So what was that difference that you told?

A That if he got life without parole it would be actual
life sentence. He would go in and never come out again.

Q Okay. And then on the life?

A He would have the potential to be released at some
point in time.

Q So when he starts talking about 85 percent and
day-for—-day, was that part of your conversation?

A I'm not sure I understand the question.

Q Well, you were here in the courtroom right when he was
testifying?

A Yes.

Q He indicated that he was told that he would be serving

85 percent and he did not understand that he would be serving
day-for-day on the murder?

A Yeah, I heard him testify to that.

Q So what, if anything, did you all discuss about how
much time he would be serving?

A I told him -- I didn't tell him it was 85 percent
crime. I told him he would be serving the full sentence. But
that he would get credit for time served and that would reduce
some of the time that he would be there.

Q Okay. And did he understand that?

A He appeared to at the time.
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0 Did he have any more questions about -- he mentioned

the Miller v. Alabama. Did he at that time when you discussing
how much time he would serve did he discuss that with you any
further?

A Not that I recall but he may have.

Q So did you do any -- did you do any research as it
relates to the letter that he received or the case information
he ;eceived?

A I did research the case law in the case, yes.

Q And did you all discuss that?

A Yes.

Q Did he appear to understand that information?

A I thought so at the time.

0 So what ultimately -- you said he vacillated back and

forth on the plea offer. What ultimately led to him taking a
plea offer?

A I assume that he made the decision that he ran the risk
of getting more time if he went to trial and I think he did run
the riskAof getting more time if he went to trial. And the fact
that all these charges were running concurrently rather than
consecutively his evaluation was that it was a better choice to
make.

Q So when you say more time you are talking about adding
in the other offenses?

A Yes.
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Q Okay. And did you all talk about what consecutive and

concurrency meant in terms of all of these charges?

A Yes.

Q Did you go through’how much time he could possibly get
if he got the max on everything?

A Yes.

Q And did he appear to understand?

A ‘"He appeared to at the time.

Q And how long after you all discussed that information
did he decide to plead, do you recall?

A I don't. As I said I met with him seven times. .It was
towards the end of our meetings that he decided to accept the
plea offer.

Q What if anything did the State indicate would happen if
he didn't accept this offer?

A That they would take him to trial. That they had the
witnesses available and they had checked with the witnesses and
they were still willing to testify. I had a private
investigator talk with them as well and they indicated the same
to him. They indicated they were prepared to go to trial if
need be.

Q So, there was just -- who went to who in terms of the
plea offer? Did the State make a plea offer or did you ask them
for a plea cffer?

A I don't remember. When I looked through my file I saw
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an e-mail from Mr. Thompson making the formal offer but I'm sure

we went back and forth. I don't know.

Q All right. Were you —-- this is the last question --
were you the person that calculated his credit for his time
served?

A No.

Q Or did the State do it?

A Not to my knowledge. Again, I don't remember. I don't
remember the math specifically. But not to my knowledge.
Generally speaking I don't do that because the Department of
Corrections seems to have their own method for determining those
things and it's pretty hard to predict what they are going to
do. I.generally tell people what I think the time served is
going to be with the caveat that the Department of Corrections
seems to have their own mind about that sort of thing.

MS. MOODY: Beg the Court's indulgence. No
further gquestions for this witness. Thank you.

MR. HUNTER: Nothing else, Your Honor.

THE COURT: Thank you. May this witness be
excused,

MR. HUNTER: Certainly.

MS. MOODY: No objection.

THE COURT: Other witnesses?

MR. HUNTER: No more witnesses from the State,

Your Honor.
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THE COURT: All right. I am going to ask the

State, Mr. Hunter, to draft an Order denying the
petition on the following grounds; one, was that he
didn't investigate -- counsel didn't investigate two
witnesses, but there was no showing of what those
witnesses would have testified to. The case he is
referring to Akins versus Byers, doesn't mean you
can't get life. It just means they have a procedure
where you have a hearing. I don't find his testimony
credible that he would only do 85 percent on murder.
In fact the transcript states that this was a
day-to—day charge as introduced by the state. He got
credit for 1,393 days in the record.

As far as medications, he told the judge it was not
affecting him and also there is no evidence of what
the medications affect on him would have had. So, all
in all he has failed to establish his petition. If
you draft me an Order please sir.

MR. HUNTER: Yes, Your Honor. Thank you.

MS. MOODY: Thank you. |

(END OF TRANSCRIPT)
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CERTIFICATE

I,vthe undersigned Aileen Butler, Official Court Reporter
for the 16TH Judicial Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate, and
complete transcript of record of all the proceedings in the
captioned case, in the Circuit Court for York County, South
Carolina, on the 3lst day of July, 2017.

I do further certify that I am neither of kin, counsel, nor
interest to any party hereto.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) OF THE SIXTEENTH JUDICIAL CIRCUIT
) o
Davontay Darrell Henson, ) 2016-CP-46-2637
S.C.D.C. No. 348736, ) . : .
) S
Applicant, ) @ O
) ORDER OF DISMISSAL L
State of South Carolina, ) pu ”
l' | ) w7
[ Respondent. % Q =

This matter comes before the Court by way of an Application for Post-Conviction Relief
(PiCR) filed éeptember 7, 2016. Respondent made its Return on or about November 28, 2016. An
evidentiary hearing into the matter was convened on July 31, 2017, at the Moss Justice Center in
Y(I)rk, South Carolina. Applicant was present at the hearing and represented by Leah Moody,
Es;quire. Justin J. Hunter, Esquire, of the South Carolina Attorney General's Office represented
thl'le Respondent. At the hearing, .Applicant testified on his own behalf. Phil Jamieson, Esquire,
aljso testified. | |

L PROCEDURAL HISTORY

| . . . . .
| Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitment of the Clerk of Court for York Céunty. Applicant was indicted by the
December 2010 term of the York County Grand Jury for murder (2010-GS-46-04457), assault
aind battery with intent to kill (2010-GS-46-04458), three coﬁnts of armed robbery (2010-GS-46-
(54459, 04460, 04461), and five counts of possession of a firearm duripg the commission of a

violent crime (2010-GS-46-04457A, 04458A, 04459A, 04460A, 04461A). Applicant was repre-

sented by Philip Wayne Jamieson (hereinafter referred to as “Counsel”), Esquire. On May 28, |
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2015, Applicant pled guilty under North Carolina v. Alford! to all charges. Pursuant to the plea,
all possession of a firearm indictrhents were dismissed other than the one relating to the murder
indictment (-04457A). Applicant was sentenced on May 28, 2015 by the Honorable John C.
Hayes, III to a negotiated sentence of thirty years imprisonment for murder, thirty years
imprisonment for each count of armed robbery, twenty years imprisonment for assault and
battery with intent to kill, and five years imprisonment for possession of a fircarm during the
cori'lnmission of a violent crime. All sentences were to be served concurrently. Applicant was

given credit for 1,393 days of time served.

Applicant filed a timely notice of appeal. The South Carolina Court of Appeals dismissed

Applicant's appeal in an order filed September 9, 2015. State v. Henson. Appellate Case No.
2015-001241 (Filed S.C. Ct. App. 2015). The Remittitur was returned on September 25, 2015.

PCR Allegations

| In his application, Applicant alleges he is being held in custody unlaWﬁﬂly for ineffective

as:sistance of counsel. At the heaﬁng he testified that Counsel was ineffective for giving
e:lroneous advice concerning his possibility of a life sentence, giving erroneous advice
c{mceming his parole eligibility, failing to correct .the amount of time-served he was credited,
f;iling to investigate, and failing to ascertain the effect of Api)licant’s medication during the plea
hearing. | |

I.  APPLICABLE LAW
: In a post-conviction relief action, the applicant bears the burden of proving the
al'lllegations in their application. Butler v. State, 286 SC 441, 334 S.E.2d 813 (1985). Where the

a!pplication alleges ineffective assistance of counsel as a groimd for relief, the Applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

1400 U.S. 25 (1970).
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that the trial cannot be relied upon as having produced a just result." Strickland v. Washington, |

466 U.S. 668, 104 S. Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of compefence required in criminal cases. The courts presume that counsel
ren_liered adequate assistance and made all significant decisions in the exercise of reasonable
prqfessional judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumption in
ord:er to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

‘Courts use a two-pronged test in' evaluating allegations of ineffective assistance of
counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove counsel's performance was
deficient. Id. Under this prong, courts measure an attorney's performance by its "reasonableness
under prevailing professional norms." Id. (citing Strickland, 466 U.S. at 688). Second, any
del'ficient performance ‘must have prejudiced the applicant such that "there is a reasonable
prllobability that, but for counsel's unprofessional errors, the result of the proceeding would have

[

been different." Id. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the
[

Alpplicant must show there is a reasonable probability that, but for counsel's alleged errors, he
w:ould not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S.
52, 59 (1985).

III. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed the

vx:rimesses presented at the hearing, passed upon their credibility, and weighed the testimony

|
accordingly. Further, this Court has reviewed the Clerk of Court records regarding the subject

|
convictions, the plea transcript, Applicant’s records from the South Carolina Department of
l

(I'?orrections, the application for post-conviction relief, and the legal arguments made by the
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attorneys. Pursuant to S.C. Code Ann. § 17-27-80 (2003), this Court makes the following
findings of fact based upon all of the probative evidence presented.

As a matter of general impression, this Court finds the testimony of Applicant’s counsel
to be credible and persuasive on all matters. These credibility findings have been applied to the

Court’s findings and conclusions set forth below.

- : Advice concerning the possibility of a life sentence

| Applicant testified that Counsel was ineffective because he either gave erroneous advice
or did not know that Applicant could not get a sentence of life without parole as a juvenile.
Applicant testified that after his plea, he corresponded with the Cornell Juvenile Justice Center;
who informed Applicant that pursuant to Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455,
(2012) minors cannot receive a sentence of life without parole. Applicant testified that Counsel
told him that he faced a life sentence for the murder charge‘and testified that this is erroneous
adjvice because of the holding in Miller.

[
i Counsel testified that there was no notice from the State to seek a sentence of life without

parole. He testified that he never told Applicant that he could receive a sentence of life without
pal'role. He further testified that he understood Miller v. Alabama to concern minors being
sentenced to life without parole and not simply life sentences. Counsel testified that he explained
to Applicant the differences between a life sentence that has the possibility of parole and a
sentence of life without parole.

: This Court finds that Counsel was not ineffective concerning his advice about
Aljlpplicant’s potential sentence. “Miller v. Alabama requires that before a life without parole

sentence is imposed upon a juvenile offender, he must receive an individualized hearing where

the mitigating ballmark features of youth are fully explored.” Aiken v. Byars, 410 S.C. 534, 545,
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765 S.E.2d 572, 578 (2014). This Court finds that Applicant’s concern with Miller v. Alabama -

does not apply in his case because he was not facing a sentence of life without parole. This Court
finds that Counsel’s testimony to be credible that he explained that Applicant was facing a
senltence of thirty years to life imprisonment for murder, and not a sentence of life without
parl'ole. As Counsel gave correct advice concerning Applicant’s potential sentences, his advice
wa:s not deficient, nor was Applicant prejudiced by his advice. Accordingly, this allegation must

be l'dismissed.

Advice concerning parole eligibility
{ Applicant testified that Counsel told him that he would only have to serve 85% of his

ser;tences as a result of his guilty pleas. Counsel testified that he never told Api)licant that he
woluld only have to serve 85% of his sentence. He further testified that Applicant appeared to
understand the amount of time he would be serving at the plea hearing. Applicant’s convictions

fOI:' murder, ABWIK, and armed robbery are no-parole offenses. Murder must be served day for
dajy, and ABWIK and armed robbery require Applicant to serve 85% of the sentence before he
ca’ln be eligible for early release, discharge, or community supervision. See S.C. Code § 24-13-
1;0. The record reflects that Applicant’s signed plea waiver form indicates that those charges are
“ti!o-parole” and that murder is also “day for day.”

It is well settled that parole eligibility or ineligibility is a collateral consequence of
|

sel;ntencing about which a defendant need not be specifically informed. See Brown v. State, 306

Sii.C. 381, 382, 412 S.E.2d 399, 401 (1991) (“Parole eligibility ... is a collateral consequence of
s?ntencing about which a defendant need not be specifically advised before entering a guilty
pl'lea.”). See also Jackson v. State, 349 S.C. 62, 64, 562 S.E.2d 475, 475-476 (2002) (“It is well

S(:attled that parole eligibility is a collateral consequence of sentencing, and that trial counsel need
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not advise a client of. his parole eligibility, or ineligibility, in order to render effective
assistance.”). The classification of a crime as violent and the attendant consequences of that
classification are also collateral issues, and defendants need not be informed about them. Smith

V. State 329 S.C. 280, 286, 494 S.E.2d 626, 629 (1997). A guilty plea may be attacked “if the

defendant's attorney undertakes to advise the defendant about parole eligibility and gives
emi)neous advice.” Smith v. State, 329 S.C. 280, 283, 494 S.E.2d 626, 628 (1997) (internal
citeltions omitted). In order to prevail on a claim of ineffective assistance of counsel regarding
erroneous advice as to parole eligibility, an applicant must prove counsel’s advice induced his
decision to plead guilty or proceed to trial. See Griffin v. Martin, 278 S.C. 620, 621, 300 S.E.2d
485, 482 (1983) (upholding PCR Court’s decision denying relief because the applicant “failed to
prove his attorney’s erroneous advice concerning parole eligibility induced his guilty plea....”).

| This Court finds that Counsel was not deficient in his advice and Applicant has failed to

|
meet his burden .of proving that Counsel gave erroneous advice. This Court finds that

Allgplicant’s testimony that Counsel told him he would only have to serve 85% of his sentences is

not credible. This Court finds that Counsel provided credible testimony that he did not advise
i
Applicant that he would only have to serve 85% of his sentences. As Counsel did not give

|
erroneous advice, this Court finds that his actions were not deficient. Applicant has also failed to

prove prejudice as he has failed to show that he was induced to plead guilty based on parole
I

eligibility advice or that he would have rather proceeded to trial but for Counsel’s actions.

I .
Accordingly, this allegation must be dismissed.

| Applicant alleged that the plea court did not calculate his amount of time-served. Counsel
|

Time-served issue

~ testified that he did not do any calculation concerning Applicant’s time-served because the South
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Department of Corrections does all calculations.

This Court finds that Applicant’s allegation does not support a cognizable claim for post-
conviction relief under any of the statutory grounds. PCR relief is only proper when the
apphcatlon collaterally attacks the validity of the conviction or sentence. Al-Shabazz v. State,
338 S.C. 354, 527 S.E.2d 742 (2000). Claims that affect only the duratlon of the sentence or
quqlity of the inmate's confinement do not affect the validity of the conviction or sentence and
the;i'efore are considered non-collateral attacks on tﬁe conviction. Cooper v. State, 338 S.C. 202,
525 S.E.2d 886 (2000). A credit-related claim or challenge to other conditions of confinement
does not fall into that category. Id. In Cooper the petitioner fnade a similar claim as Applicant
here, that he was not given correct credit for the time served before his conviction. The South
Carolina Supreme Court in Cooper stated that PCR was improper for the petitioner because by
challenging the duration of the sentence, the petitioner was trying to enforce his sentence under
la\?r: and therefore not challenging the validity of the underlying conviction or sentence. Id. A
clal'.im for time served is a non-collateral attack of a conviction and must be pursued through
A(lilministrative Procedures Act (APA). Id.

This Court finds that Applicant's allegation that the amount of time-served was not
callculated correctly concerns a matter which must first be raised through SCDC's disciplinary or
grlievance procedure. If Applicant is dissatisfied with the decision rendered by SCDC, then he

m;ay seek review of the decision under the APA. As this allegation fails to state a claim for post-

e . o .
conviction relief, it must be dismissed.

|
|' Failure to investigate
!
Applicant alleged that Counsel was ineffective for failure to investigate. Applicant

claimed that Counsel should have investigated more concerning the potential for a life sentence.
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Applicant testified that he met with Counsel three to four times prior to the plea and wrote him'a
letter. He testified that they went over his case and examined discovery. He testified that he
asked Counsel to call witnesses for his defense. |
Counsel testified that he met ‘with Applicant seven times and went over discovery. He
testified that the State had a strong case at triai, which included three codefendants and the
victjm testifying againsf Applicant. He testified that his private investigator talked ‘to the
witﬁesses from Applicant’s first trial and fhey told him that they would testify the same as they
did in the first trial.
| "[C]riminal defense attorneys have a duty to undertake a reasonable investigation, which
at a minimum includes interviewing potential witnesses and making an independent investigation

of the facts and circumstances of the case." Walker v. State, 397 S.C. 226, 235, 723 S.E.2d 610,

615 (Ct. App. 2012). "Failure to conduct an independent investigation does not constitute
ineffective assistance of counsel when the allegation is supported only by mere speculation as to
re§|ult.“ Porter v. State, 368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006) (citing Moorehead v.
Slilte, 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998)). ’i‘his Court finds that Counsel undertook
reasonable investigation that included hiring a private investigator to interview potential
wi|tnesses. This Court finds that Counsel met with Applicant prior to the plea and discussed the
evxidence. This Court finds that Applicant has failed to show how Counsel’s investigation was
del'ﬁcient. Applicant has failed to show that he was prejudiced by Counsel’s actions as he has
faliled to show how the outcome would have been different and that he would not have pled
gtililty but would have gone to trial had Counsel undertaken different investigation.

l This Court further finds that Applicalit has failed to show that Counsel was ineffective for

failing to investigate or call witnesses. This Court finds that Counsel provided credible testimony
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that his private investigator interviewed witnesses and discovered that their testimony would

likely be the same as they were at the first trial. This Court finds that Applicant has failed to
show that Counsel’s actions were deficient in this regard. Similarly, this Court finds that
Applicant has failed to show that he was prejudiced by Counsel’s actions. The South Carolina
Su;llareme Court has “repeatedly held a PCR applicant must produce the testimony of a favorable
witness or otherwise offer the testimony in accordance with the rules of evidence at the PCR
he'alring in order to establish prejudice from the witness' failure to testify at trial.” Bannister v.
State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998). “The applicant's mere speculation what
the witnesses' testimony would have been cannot, by itself, satisfy the applicant's burden of

!
showing prejudice.” Id., 333 S.C. at 303, 509 S.E.2d 809 (citing Glover v. State, 318 S.C. 496,

45!35 S.E.2d 538 (1995)). Applicant has failed to produce witnesses at the PCR hearing and thus
cannot establish that he was prejudiced by Counsel’s failure to call witnesses. Accordingly, this

|
allegation must be dismissed.

|
] Counsel’s failure to ascertain the effect of Applicant’s medication
|
|

Applicant alleged that Counsel was ineffective for failing to establish the effect that
Applicant’s medication had on his understanding and ability to function at the plea hearing. He
tes|tiﬁed that he could not function on his medication and that Counsel should have asked him
how the medication was affecting him. He testified that his medication was listed on the plea
a.ﬂ;:'ldavit. Applicant further testified that he did not tell Counsel that he was on medication. -

i Counsel testified that Applicant did not appear to be under the influence of medication at
thlie plea hearing. He testified that he asked if the medication would cause Applicant difficulties

ax;id Applicant told him that it would not.
|

I

This Court finds that Applicant has failed to prove that Counsel was ineffective. This
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Court finds that Counsel’s actions were not deficient as Counsel inquired about Applicant’s
medication and Applicant gave no indication that his medicine made him unable to understand
the plea proceeding. This Court finds that Applicant never gave any indication to Counsel or the
plea judge that he could not understand the plea proceedings or that his medication was
hindering his cognitive or functional abilities at the plea hearing. The record reflects that the plea
judge asked Applicant if he was “under the influence of anything that would cause [Applipant] to
be intoxicated,” and Applicant replied “no, sir.” Plea Transcript p. 12, 1I. 10-12. This Court finds
that Abplicant has failed to show how his medicatioﬁ negatively affected his ability to
understand the plea proceeding. Furthermore, this Court finds that Applicant has failed to show
that he waé prejudiced by Counsel’s actions as he has failed to show that his plea was

inv|.oluntarily given or that he would have proceeded to trial but for Counsel’s actions.

~ Accordingly this allegation must be dismissed.

IV. CONCLUSION

| Based on the foregoing, the Court finds and concludes Applicant has not established any
constitutional violations or deprivations that would require this Court to grant his application.
Ap'plicant failed to demonstrate counsels' performance was unreasonable under prevailing
prc'yfessional norms. Cherry, 300 S.C. at 117f18’ 386 S.E.2d at 625; Stalk v. State, 383 S.C. 559,
563, 681 S.E.2d 592, 594 (2009). Therefbré, this application for post-conviction relief must be
deLied and dismissed with prejudice.

I The Court notes Applicant must file and serve -a notice of appeal within thirty (30) days

frq’m PCR counsel's receipt of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d

395 (1991), Applicant has a right to appellate counsel's assistance in seeking review of the denial
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of post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek

appellate review, PCR counsel must serve and file a notice of appeal on Applicant's behalf.

Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.

| :
| ITIS THEREFORE ORDERED THAT:

1. The application for Post-Conviction Relief is denied and dismissed
with prejudice; and

2. Applicant will remain in the custody of the South Carolina Department
of Corrections to complete service of his sentence.

sT
d

!
|
i

AND IT IS SO ORDERED this___| ay of Seép/} /N ,2017.

|
R. LAWTON McINTOSH /
| Presiding Judge
|| fxteenth Judicial Circuit
|

@V'\C%Sv , South Carolina
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FHT * "‘{3 i?ﬁf:'ﬁi‘,’m INDICTMENT
"“-8 5'%2 8:26

At a Court of General Sesgggf‘;'g %@nﬁi

1S3 ngqﬁ on December 9, 2010, the Grand
YORK COUNTY, §C
Jurors of York County present upon their oath

COUNT ONE — ARMED ROBBERY

Davontay Darrell Henso'ri did in York County on' of about October 1,
2009, feloniously steal a cell phone and/or other items of value from the
victim, Tyrone King, at |l MEEES MMM in Rock Hil, South Carolina,
Davontay Darrell Henson stole said items by means of force or intimidation
by holding the victim at gunpoint. Davontay Darrell Henson committed this -
._r_obbery while armed with a deadly weapon in violation of Section 16-11-
: 033’0., Code of-;L'aws of South Carq[ina (1976, as amended). |

COUNT TWO — POSSESSION OF A FIREARM DURING THE
~ COMMISSION OF A VIOLENT CRIME
Davontay Darrell Henson did in York County on or about October 1,

2009, possess a firearm whlle commlttmg the violent crime of armed robbery
against Tyrone ng in Rock Hill, South Carolina, all in vnola’non of Sectnon
- 16-23-490, Code of Laws of South Carolma (1976) as amended

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided. %
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ARREST WARRANT NUMBER

COUNT ONE -K614301
COUNT TWO — K614303

DOCKET NO. 2010-GS46- O Ul )

2010-GS4§- 0 qu 1%

The State of South Carolina
County of York |

——— e —————————

————— S ————

COURT OF GENERAL SESSIONS

DECEMBER 9, TERM 2010

After being fully advised as to my legal
rights, | hereby waive presentment to
the Grand Jury.

Defendant

Q) LY £ 0)
hereby appear’in my own proper person and plead
guilty to the within indictment or to ’

b)q/‘w [ oé}e; v

/ Daseizp L2 ,%WJ,--

THE STATE
s,
ACTION OF GRAND JURY
DAVONTAY DARRELL HENSON
. TRUEBHLL | '
—gﬁ% Ty /af o0 Indictment for
——
CDR Code 0139
Couwnt | Gmh\’/ | L a
COUNT 2 - POSSESSION OF A
Count 7. 6 ol { i/ A FIREARgFDkJI\R,!IIEI)EEThII-ITECCRCl)I:\nIIIE\IIISSION

Foreperson of Petit Jury

Date: |- |§~20[(

SC Code: 16-23-0490
CDR Caode: 0549

Defendant
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STATE OF SOUTH CAROLINA)  CERT 32
COUNTY OF YORK y i SSE? -8

%

At a Court of General Sessnen% L vé:g 5d5 ,Qg-;December 9, 2010, the Grand
3!{:}%{5 t.;“{;&}?”u’ g\
Jurors-of York County present upon their oa’;h "

COUNT ONE — ARMED ROBBERY -

Davontay Darrell Henson did in York C'ou[nt‘j on or about October:1,
2009, feloniously steal a cell phone, a wallet and/or other items of value -
from the victim, Henry Jackson, at | i~ Rock Hill, South
Carolina. Davontay Darrell Henson stole said items by means of force or
intimidation by holding the victim at gunpoint. Davontay Darrell Henson
committed this robbery while armed with a d,eadiy weapon in violation of
Section 16-11-0330, Code of Laws of South Carolina (1976, as amended).

COUNT TWO POSSESSION OF A FIREARM DURING THE
COMMISSION OF A VIOLENT CRIME |
" Davontay Darrell Henson did in York County on or about October 1,

2009, possess a firearm while committing the violent crime of armed
robbery against Henry Jackson in Rock Hill, South Carolina, all in violation
of Section 16-23-490, Code of Laws of South Carolina, (1976), as
amended. | | |

Against the peace and dignity of the State, and contrary to the statute in such
case made and provided.

ler — — Ao
PUTY SOLICHAOR
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"5 WITNESSES
RHED / HERRING
mac
ARREST WARRANT NUMBER

COUNT ONE — K514299
COUNT TWO — Dir.Ind. In Re. K614299

ACTION OF GRAND JURY

TRUE B

Foreperson of Grand Jury
Date: /7{ - 9' ¢ z

—
—

VjRDICT

Count | G/

2 A

Foreperson of Petit Jury

Date: | | [- | % 2o|(

DOCKET NO. 2010-GS-46- OH 40

2010-GS46- qL{ o O~

The State of South Carolina
County of York

— —

COURT OF GENERAL SESSIONS

DECEMBER 9, TERM 2010

—— —————
e — e —————

THE STATE

VS.

DAVONTAY DARRELL HENSON

— ———————

———————
e ————————————————

e e ——— —

Indictment for

COUNT 1 - ARMED ROBBERY
SC Code: § 16-11-0330
CDR Code: 0139

COUNT 2 - POSSESSION OF A
FIREARM DURING THE COMMISSION

OF A VIOLENT CRIME
SC Code: 16-23-0490
CDR Code: 0549

—

|
|

!

After being fully advised as fo my legal
rights, | hereby waive presentment to
the Grand Jury.

Defendant

| Davos @f y Darre/) feassa
hereby appear4fi my own proper person and plead

guilty to the within indictment or to

Arped Kods ez, %

Defendant ,

Witness: -

.QLC. Olk gVDhZ/

’CC. PLS. AND3.S.

L8



STATE OF SOUTH CAROLINA) CER

COUNTY OF YORK A ) 616 SEP:
At a Court of General Sessnoh-é ""o"_t;v_, enedi:@n_ December 9, 2010, the Grand

’&5'
ST

Jurors of York County present upon thé%r bt H Y s

COUNT ONE — ARMED ROBBERY
Davontay Darrell Henson did in York County on or about October 1,
2009, feloniously steal various items of value from the victim, Kenny
Cunningham; at [ in Rock Hill, South Carolina. Davontay:
Darrell Henson stole said items. by means of force or intimidation by holding

the victim at gunpoint. Davontay Darrell Henson committed this. robbery
while armed with a deadly weapon in violation of Section 16- 11-0330 Code
of Laws of South Carolina (1976, as amended).

COUNT TWO — POSSESSION OF A FIREARM D.URING THE
COMMISSION OF A VIOLENT CRIME
Davontay Darrell Henson did in York County on or about October 1,

2009, possess a firearm while committing the violent crime of armed
robbery against Kenny Cunningham in Rock Hill, South Carolina, all in
violation of Section 16-23-490, Code of Laws of South Carolina, (1976) as_
amended.

Against the peace and dignity of the State, and contrary to the statute in such

UTY SOLI%; OR

case made and provided.
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ARREST WARRANT NUMBER

COUNT ONE - K614297
COUNT TWO — Dir.Ind. In Re. K614297

————

If

r—

ACTION OF GRAND JURY
TRUE BILL
2
Foreperson of Grand Jury 2
Date: -9 ¢
VERDICT

(ount | gv\\"b\l‘

Llount 2 GU.H\/ .
0

Foreperson of 15e it Jury
Date:

(

- (%20l

DOCKET NO. 2010-Gs46- O YU 50’

2010-GS4€.3- 0 Lfb’ Sq A

The State of South Carolina
| . County of York

eam— — —

— ne—— ——tm—

COURT OF GENERAL SESSIONS

DECEMBER 9, TERM 2010

|

THE STATE

VS.

DAVONTAY DARRELL HENSON ,

After being fully advised as to my legal
rights, | hereby waive presentment to
the Grand Jury.

Defendant

hereby appear}ﬂ my own proper person and plead.
guilty to the within indictment or to

rre———

1 Davoqlay )Zr/e// Alpsoq

C.C.%. PLS. AND é.s.

l

Indictment for

COUNT 1 - ARMED ROBBERY
SC Code: § 16-11-0330
CDR Code: 0139

. COUNT 2 - POSSESSION OF A
FIREARM DURING THE COMMISSION

OF A VIOLENT CRIME
SC Code: 16-23-0490
CDR Code: 0549

li

//’,ﬁe / X)aééem/

Defendant >

Witness:




STATE OF SOUTH GAROLINA INDICTMENT

Qmi CopY

COUNTY OF YORK

At a Court of General Sess;]oa Q@ny@wﬁd on December 9, 2010, the Grand
‘i{}h §COUNTY, g .
Jurors of York County present upon»_thelr oath:

COUNT ONE: ASSAULT & BATTERY WITH INTENT TO. KILL -
Davontay Darrell Henson did in York County on or abolit October 1,
2009, willfully and unlawfully with malice aforethought commit an assault and
battery upon Kenny O’Brian Cunningham by shooting the victim with a fireérm.
The crime occurred at [} Il M in the City of Rock Hill, South
Carolina. All in violation of 16-3-0620, Code of Laws of South Carolina, (1976,

~as amended).

~ COUNT TWO: POSSESSION OF A FIREARM DURING THE
| COMMISSION OF A VIOLENT CRIME
~Davontay .Darrell Henson did in York: County on or about October 1,
2009, possess a firearm while committing the violent_: crime of assault and
battery with intent to kill against Kenny O'Brian Cunningham in Rock Hill,
South Carolina, all in violation of Section 16-23-490, Code of Laws of South
Carolina, (1976), as amended

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided.

%%

DEPUTY sofioIToR



WITNESSES DOCKET NO. 2010-GS-46- O yus 3

LA . . After being fully advised as to my
RHPD /Herring 2010-GS46 O L{ q 5 gﬂ legal rights, | hereby waive presentment

The State of South Carolina fo the Grand Jury.
County of York Defendant
| _chwf ay Darred fenson .
COURT OF GENERAL SESSIONS hereby appear’in my own proper person and plead

guilty to the within indictment or to

mac DECEMBER 9; 2010 TERM ﬂ'},ﬁaa/i" iﬂ_éé,l‘uld’@é
ARREST WARRANT NUMBER ______ ’Z}w Ze £ 74

\
COUNT ONE : K614307

J) JM/.M///’- // /‘?’—s e
Defendant /
C...—

COUNT TWO: In Re: K614307 THE STATE

VS.

— — tness:
ACTION OF GRAND JURY ’ \&%}3 (\A invﬁ\/

DAVONTAY DARRELL HENSON PLS. AND'G:8:

pa TRUE B — _ — —
Indictment for

Foreperson of Grand Jury y/ oZ ) 9,_ L0

COUNT ONE: ASSAULT & BATTERY : , B
WITH INTENT TO KILL

VERDICT SC Code: § 16-03-0620 -
Count | (G It CDR Code: 0014 ;
o COUNT 2 - POSSESSION OF A Ty
, b1l ' FIREARM DURING THE COMMISSION |
LoLunt 2 f [ OF A VIOLENT CRIME
: 2 SC Code: 16-23-0490 - _ o
Foreperson of Petit Jiry [1- 1%~ 2ol| CDR Code: 0549 - o
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STATE OF SOUTH CAROLINA ) -y T\ B l INDICTMENT
COUNTY OF YORK R “Jh cop?
— >za;asa.;,_ -8 &3«8. 97
At a Court of General Sessions, 65“‘3) e r‘; "'m{gfggcember 9, 2010, the Grand Jurors .of
CONVENS: TUT i, MUY

. "’f‘f"zi JIURTY SO
York County present upon their oath: o

COUNT ONE - MURDER
Davontay Darrell Henson did in York County on or about October 1,
2009, feloniously, willfully and with malice aforethought, kill one Tyrone
Quantarious King by means of shooting said victim and Tyrone Quantarious
King died as a result thereof, all in violation of Section 16-3-10, Code of
Laws of South Carolina (1976), as amended. The Murder occurred at -
B i Rock Hill, South Carolina.

COUNT TWO — POSSESSION OF A FIREARM DURING THE
COMMISSION OF A VIOLENT CRIME
Davontay Darrell Henson did in York County on or about October 1,
2009, possess a firearm while committing the violent crime of murder in
Rock Hill, South Carolina, all in violation of Section 16-23-490, Code of
Laws of South Carolina, (1976), as-amended

4

Against the peace and dignity of the State, and contrary to the statute in such case

/é’EPUTY SOLICHOR

made and provided.




7' WITNESSES DOCKET NO. 2010-GS-46- O ‘/'q 57 after being fully advised a5 fo my
BIPN e - - After being fully advise 0
RHPD { Herring 2010 GS4_6 oY Y 5()’4’ legal rights, | hereby waive presentment
’ . to the Grand Jury. :
The State of South Carolina
County of York Defendant

——— o —
e — ———

=\ Daveylay farred Feasoq

hereby appeayin my own proper person and plead
COURT OF GENERAL SESSIONS guilty to the within indictment or to

mac DECEMBER 9, TERM 2010 - Lela coxu /e
ARREST WARRANT NUMBER

COUNT ONE: K614309

COUNT TWO: DIR. IND. In Re: K614309 THE STATE 0 o 2{//:;_ L i
Defendant .
= vs. ' :
ACTION OF GRAND JURY
: Witness:
e TRUEBHE  DAVONTAY DARRELL HENSON 3(%%5_%_&%@/
: C.G,C. PLS. ANY G.S.

Foréperson of Grand Jury /0{ Q.4 O v
— — Indictment for

VERDICT COUNT 1 - MURDER
Count | o 4y SC Code: § 16-11-0330
) CDR Code: 0139
Coutt 2 God A COUNT 2 - POSSESSION OF A
[/ ) W FIREARM DURING THE COMMISSION
: OF A VIOLENT CRIME
FOfeperSOﬂ of Petit Jury l¢ — /@, {ZO ' [ SC Code: 16-23-0490

Date: CDR Code: 0549 - 8




