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STATEMENT OF ISSUES ON APPEAL

()  Whether the Circuit Court correctly applied the South Carolina Supreme Court’s

holding in State Farm Mutual Automobile Insurance Company v. Bookert by

“deciding that gunshot injuries fired by an assailant from a stationary vehicle are not
foreseeably 1dent1ﬁable with the normal use of an automobile.

(I Whether the Circuit Court correctly held that when a shooter fires a shot from one
stationary vehicle into another stationary vehicle, the vehicle is the mere site from -
which the assault occurs and the fact that the shooter fires from within a vehicle
does not make the vehicle an “active accessory” to the shooting.

- (II)  Whether the Circuit Court correctly ruled a shooter’s act of firing at a victim after
“both vehicles are stopped is an intervening act of independent significance that
breaks any causal connection with the shooter’s use of the vehicle.

STATEMENT OF THE CASE o

This appeal arises out of a tragic shooting incident that occurred when Jimi Carl Redman
stopped_ his vehiele at a red lignt bes_ide Decedent Lynn Harrison’s vehicle, pointed a riﬂe at her,
shot her, and drove away. Harrison died as'a result of the shooting. Respondents Progressive
Direct Insurance Company (“Progressive”) and USAA General Indemnity Company (“USAA”)
issued insurance .policie's to Harrison’s husband providing uninsured motorist cot/erage for injuries
orising out of an uninsureci motoriét’-s ownetship, mairntenance, or use of an automobile.‘

VAfter receiving a claim for uninsured motorist beneﬁts from Harrison’s Estate, Progressive
ﬁled this declaratory judgment action seeking a declaration that Harrison’s injuries and resulting
death did not arise out of Redman’s ownership,.maintenance, or uee of an automobile. Progressive
_ and USAA then filed an Amended Complaint adding USAA as et Plaintiff on September 17, 2015.

| After receiving reeponses_ to Requests_ to Admit, Respondents USAA and Progressive filed
a Motion for Summary Judgment and supponing memorandum on May 9, 2016. '(R; Pp- 25-,37).
OnlJ anuafy 27,2017, §ho_rt1y before the hearing on Respondents’ motion, the Estate.ﬁled its own

~Motion for Summary Judgment and supporting memorandum.



On February 7 2017, the Honorable Alison Renee Lee heard arguments on the motion. On
August 17,2017, the Circult Court issued a thorough Order granting Respondents Progresswe and
USAA’s Motion for Summary Judgment and denying the Estate’s motion. Applying the three-
factor test established in State Farm Fire & Cas. Co. v. Aytes, 332 S.C. 30, 33, 503 S.E.2d 744,
745'(1998), the Circuit Court found Harrison’s injuries did not arise out of Redman’s ownership,
maintenance or use of an auto because there was no causal connection between i{edman’s use of
the auto and i—Iarrison’s injuries. First, the Circuit'Court held Redman’s auto was not an “active
accessory” to the assault because “Redman did not u-se his automobile to keep up with Harrison
and did not make contact with her vehicle. There also is no evidence Harrison saw Redman driving
beside her or that she was avvare of Redman’s gestures towards her. “There was no attempt by
Piarrison to evade Redman.”  (R. p: 6).

Second; the Circuit Court found Redman’s vehicle was merely the site from which he fired
the gun. (R. p. 6).. Third, relying upon the Supreme Court’s decision in State Farm Mut. Auto.
Ins. Co. v. Bookért, 337S.C.291, 523 S.E.2d 181 (2000), the Circuit Court held Harrison’s gunshot
injuries were not foreseeably identiﬁable with the normal use of an auto. (R. p. 7). Even if the
vehicle had been an active accessory to the shooting, the Circuit Court alternatively found
‘Redman’s act of shooting a riﬂe out of a stationary vehicle broke any causal connection ivith his
use of the vehicle. i(R. p. 8). AF or all of these reasons, the Circuit Court granted Progressive and

USAA’s Motion for Summary Judgment. This appeal followed.

STATEMENT OF THE FACTS
A. The shooting.
On April 2, 2015, Lynn Harrison operated a 2010 GMC Terrain in Summerville eastbound

on East Carolina avenue, which became Old Trolley Road just be»fore. the intersection of Old



Trolley Road and Bacons Bridge Road. (R. pp. 84, 88). Harrison stopped for a red light in the
middle eastbound lane of Old Trolley Road at the intersection of Bacons Bridge Road and Old
Trolley Road near the Sawmill Shopping Center. (R. pp- 84, 89)

At the same time, Jimi Carl Redman was driving a red Ford Escape edstbound on Qld
Trolley Road in the lane directvly to Harrison’s'righi. (R. pp. 84, 89). Redman stopped-at the red
light at the same intersection in the eastbound lane immediately to the right of the vehicle operated
by Harrison. (R. pp. 8’5, A89). As they approached the stop light, one witness. indicated she saviz
‘ Redman'biowing kisses and making hdnd gestnres to Harrison. - (R. p. 97). As the Circnit_Court '
held, there is no evidence Harrison wds aware of Redman._ (R.p. 4). In fact, ir is undisputed that
Lynn Harrison was operating her vehicle in a normal fashion up until stopping at the red light. (R.
p- 98). There is no evidence i'nrthis case of a pursuit.‘ Moreover, AppelTant concedes that Redman
and Harrison were complete strangers.’ (R. pp. 85, 89). |

While both vehicles were stopped at the red light Rednian pointed a riﬂe at Harrison and
ﬁred in her direction. (R. pp. 85, 89) The bullet went through the passenger w1ndow of Harrison’s
GMC Terrain and struck her in the neck, causing her death. (R pp- 85, 89) Neither the GMC

Terrain nor the Ford Escape were in motion at the time of the shooting. (R. pp. 85, 89).

! Appellant initially describes this fact accurately in her Statement of Facts. (Br. of Appellant, p. -
2) (“While driving foward the stop light at the intersection of Old Trolley Road and Bacons Bridge
Road, Redman was blowing kisses and making hand gestures toward Harrison while driving.”)
(emphasis added). After accurately describing the interaction in the Statement of Facts, Appellant
thereafter repeatedly misstates this fact and claims Redman “stalked” Harrison. (Br. of Appellant,
p.’6, 10). Appellant also.states Redman “followed Harrison from the first red light, while gesturing
.towards her . ” (Br. of Appellant, p. 14). Once again, the evidence presented to the Circuit
Court does not show Redman “followed Harrison” from one light to the next or that he “stalked”
her. The only evidence is that Redman made gestures towards Harrison ¢ while driving toward the
stop light where the shooting occurred ’



Redmén ‘then disregarded. the red light, proceeded through the intersection, and was

, apbrehended a few bloéks away. (R. pp. 85, 89). Because hér vehicle was still in drive at the tirﬁe
of fhe shooting, Harrison?‘s GMC T_érrain proceeded slowly thfough the intersection until it came -
fo rest on the median.“ (R. pp. 85, 89). |

| The .vehicles opeféted by Redman and H‘érrisoﬁ never rﬁade contact. (R.‘ pp- 85, 89). There
~ is no evidence that Harrison an'.d Redman knew each other prior to the shooting. (R. pp. 85, 89).
-Harrisbn’s injuries resulted solely from the use of the rifle. |

Redman was. charged with murder aﬁd possession of a weapon‘during a violent crime.
According to the South Carolina online public indef(; those charges are still pending. The Ford.
_ Escépe operated by.Redman was not .insured or was underinsurgd at the time Qf the shooting.2 (R.
pp. 86, 89).

B. The policies.

Progressive issued a South Carolina Motofcycie insurance policy to Lynn Harrison’s
husband, James M. Harrison. (R. pp. 38-41). USAA issued a South Carolina ‘Auto Policy.-to James
M. Harrison. (R. pp. 42-49). Both policies were in force at the time of the sho'oting,”ar.ld‘ both
policies included uninsured motorist coverage. Lynn Harrison l‘ived with her husband at thé time
of the shooting. (R. pp. 84,‘88).

Both policies lirﬁited uninsured motorist coverage to injuries arising out of the ow_nershib, '
maintenance or use of an uninsureci vehicle by an uninsured motorist. The Pr'ogreséive policy
provided in relevant part: |

If you pay the premium for this coverage, we will péy for damages

that an insured person is legally entitled to recover from the owner
or operator of:

2 For purposes of this case, whether the vehicle was uninsured or underinsured is irrelevant because

- . the same analysis applies regardless.



1. an uninsured motor vehicle because of bodily injury:
a. sustained by an insured pé_rson;
b. caused by an accident; and

C.. arising out of the ownershtp, maintenance, or use of an
uninsured motor vehicle; . : \

(R. p. 41) (emphasis added). Likewise, the USAA policy states:
A. UNINSURED MOTORISTS (;'OVERAGE ‘
We will pay the following damages which a covered person is
legally entitled to recover from the owner or operator of an
uninsured motor vehicle because of an auto accident:
BI [Bodily Injufy] sustained by‘ a covered person; and
2. injury to or destruction of the prOperfy of a covered person.

The ‘owner’s or operator’s liability for these damages must .
arise out of the ownership, maintenance or use of the
umnsured motor vehicle. :

(R. p. 48) (emphasis added)., Therefore, the policies do not provide coverage for Harrison’s
injuries unless they arose out of Redman’s ownership, maintenance, or use of an auto.

' STANDARD OF REVIEW

“When reVieWing the trial court’s decision to gfant summary judgment, an appellate court
applies the same standard apphed by the trial court.” Ray v. Austm 388 S.C. 605, 610 11, 698

S.E.2d 208, 211 (2010) (01tat10n omltted) Pursuant to Rule 56(c), summary judgment is

appropriate if “there is no genuine issue of material fact such that the moving party is entitled to.

prevail as a matter of law.” Id Alfhough the court must view any material disputes of fact in the
light most favorable to the nonmoving party, a non-moving party “must do more than rely on mere
allegations.” Walton v. Mazda of Rock Hill, 376 5.C. 301, 308, 657 S.E.2d 67, 70 (Ct. App. 2008)

(citation omitted).

’

+



ARGUMENT

The Circuit Court correctly held that a shooting from one stationary vehicle into another
stationairy ve}iicle ‘doesv not arise out of the use of an auto.' Applying the three-factor test from
Aytes, Redman’s use of fhe vehicie was not causally nonnectéd to Harrison’s injury. Our Supreme
Court in Aytes adnpted three éub-factors to determine iévh_ether a vehii:ie is causally conne'ctéd toa
claimant’s injury. Appellant fails to establish any of those three sub-factors. First, the Supreme
Court in Bookert_ held that gunshot injuries such as the one here are not foreseeaibly identifiable
: with the normal use of an autoi.. Second, Redman did not use the vehicle as an active accessory to
the assault, and his use of the vehicle did not increase the severity of Harrison’s injuries. Third,
the vehicle was merely the site from which Redmgn fired the gun.

Even if Appellant could show a causal connection, Appellanf fails to satisfy the second '
Aytes factor. Redman’s action of firing the gun after both i/ehicles were stopped and'stétionary
cnnstituteé an intervening action that breaks any causal con’nection that may exist between
Redman’s use of the auto and Harrison’s injuries. Theréfore,_the.Cirguit Court’s Order should be
affirmed. |
L The Circuit Court correctly found Redman’s use of the Ford Escape was not causally

connected to Harrison’s injuries because gunshot injuries are not foreseeably

identifiable with the normal use of an auto, the vehicle was not an “active accessory”
“to the shooting, and the vehicle was merely the site from which Redman fired the gun.

“An insured is 'legally entitled to recover _damagés arising out nf ‘the ‘ownership,
maintenanc¢, or use’ of an uninsured vehicle.” Aytes, 33‘2" S.C. at 33, 5103 S.E.2d at 745 (citing
S.C. Code Ann. §',38-77-.140). The above-quotéd Progressiv¢ eind USAA policies incorpqrate this
statutory language. (R. pp'. 41, 48). In Aytes, our Suprenle Court éstablished the standard fnr
determining whether an injury arises out of the oWnership,-maintenance, or use of an auto. First,

the party seeking coverage — here, the Estate — must prove a causal connection between the vehicle

6



and the injury. Second, there must be no act of indepéndent significance that breaks the causal
‘link. Third, the vehicle must be uéed for transportation at the time of the incident.3 Id

In order to ,prové the causal connectiori, the Estate mugt establish three sub-faétors: (1) the
vehicle was an “active accessory” to the assault; 4(2) the vehicle was somethin_g rh_ore than the mere
site of the ihjury; and (3) “[t]he injﬁry must be .foreseeably-identiﬁable with the normal us\e of the
wvehicle.” Id. (citations omitted). Appellant failed to present evidenceishowing Redman’s vehicle
- was cauéally connected with Harrison’s injuries. Instead, his use O,f the vehicle \_&as- merely
incideﬁtal to the shodting, and Harrison’s injuries were not foreseeably identifiable with the normal
use of an auto..

A. Pursuant to the Supremé Court’s holdihg in Bookert, injuries resulting ’f_rom

gunshots fired out of a vehicle window as part of an assault are not foreseeably
identifiable with the normal use of an auto.

As the party seeking coverage, Appellént bears the burden of proving a causal connection
between Harrison’s injtiri_eé and Redman’s pwnershib, mainteﬁance or use of an auto. | See
Carraway v. Smith,_321 S.C. 23, 25, 467 S.E.2d 120, 121 (Ct. App. 1996). There.fore,'Appellar;t )
~ must’ prove .Har.rison’é_ injuries were “foreseeably identifiable with the normal u; of the

automobile.” Id. (emphasis -added). However, ou? Supréme Court held in Bookert that similar
inj uries are not féreseeably identifiable with the normal use of an auté. Th‘ere.folre, Appellant faile;d
to meet this burden.
Our Supreme Court in Bookert held gunshots fired in connection with an assault are not
foreseeably identiﬁable.wit}.l the normal use of an auto. Accolrc‘ling to stipulated facts in that caée,

two soldiers from Fort Jackson got into an altercation with a group of yourig men at a Hardee’s

parking lot. Bookert, 330 S.C. 221, 224-26, 499 S.E.2d 480, 481-82 (Ct. App. 1997), rev'd 337

3 Progresswe and USAA do not dispute that Redman was using his vehicle for transportatlon at
the time of the shooting, although hlS vehicle was statlonary

7
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S.C. 291'. After the fight was broken -up, the two soldiers took a jeep to pick up a third assaila.’nt.
and follov_ved the group of young men to a nearby McDonald’s pérking lét. Id. The assailants used
the jeep to circle the parking lot in search of théir intended victims. Id. One soldier stood ih the
| back of the jeep with a shotgun wh'ile another soldier sat in the passenger seat wi.t.h a handgun.
While yelling at and taunting the group of young men, the jeep lurched forward. The soldier in the
back fell out ahd fired his shotgun into the crowd; While the jeep was still moving, the passenger
fired multiple shots into the crowd and struck the plainfiff in each leg. Id. The two soldiers in the |
jegp then used the jeep to. ﬂee- from the scene, and the third soldier ran off on foot. Thelcl.aimant'
was iﬁjured frorﬂ shots fired by the soldier in the pasSenger seat, not the soldier that fell out of the
jeep. Id. - |

The claimant sought underinsured motorist coverage claiming that the injﬁry arose out of

' the use of an automobile. The Circuit Court and this ‘Court found in_favior of the claimant.
'.Spe'ciﬁcally, th@\s Court foﬁnd the vehicle was the “launching pad” for the assault, Moreover, “tt] he

vehicle also put the assailants in the position to shoot and then es;:ape quickly and easily. . . . -
Furthermc;re, the automobile was in motion when the ‘shots which injured Michael Bookert were

fired” Id at 232-33,499 S.E.2d at 436,

The Supreme Court 'graﬁted certiorari and reversed, finding there was no causal connection
between the vehicle and the injury.. Bookert, 337 S.C. at 293, 523 S.E:2d at 18 2. Despite the _fact.
that the as.sail,ants ﬁsed the vehicle to track dowﬁ the group of young men and fired the gun from
a moving Vehicle? the Su.preme. Court held the ‘injuries did not satisfy the third 4ytes sub-factor:

23

the gunshot wounds were “not ‘foreseeably identifiable with the normal use of an automobile.



~ Id (quoting Aytes, suj)ra). Therefore, no causal connection between the vehicle and the injury
existed.*
The Supreme Court adopted this “normal use” factor from the United States Court of -
Appeals for the Fourth Circuit’s decision in Nationwide Mutual Insurance Company v. Brown,.
779 F.2d 984 (4th Cir. 1985). In that case, a vehicle operator drove around with his passenger
looking for the passenger’s wife. When the passenger saw the wife’s car, he pushed the operator
and caused a collision between the two vehicles. He then got out of his vehicle and shot and killed
his wife. Id. at 986. The Fourth Circuit held the wife’s injuries did not arise out of the ownership,
maintenance or use of an automobile, stating:
Courts confronted with the general question of whether personal.
injuries resulting from physical assaults by insured vehicle
passengers or operators “arose out of” the ownership, maintenance
or use of the vehicle, have almost unanimously found no causal
relation between the “use” of the vehicle and such assault-caused
_.injuries. '
Id. at 988. Moreover, “[i]n cases dealing with the specific situation here in issue—shooting by a
passenger in or operator of an insured vehicle—the decisidhs have uniformly applied and found-
unmet a comparable causal requirement.” Id. Applying the “normal use” test, the Fourth Circuit

quoted favorably from the Michigan Court of Appeals: “An assault by an armed assailant upon the

driver of a car is not the type of conduct that is ifore_seeably identifiable with the normal use of a

4 Despite Rule 268(d)(2), SCACR, Appellant cites a-concurrence in this Court’s unpublished
decision in Norris v. Alistate Ins. Co., 2005-UP-124, 2005 WL 7083469 (Ct. App. Feb. 17, 2005).
However, to the extent that case is considered, its holding actually supports the Circuit Court’s
decision in this case. In Norris, this Court held shooting injuries were not foreseeably identifiable

- with the normal use of"an auto despite the fact that the shooter fired from a moving vehicle that
was pursing the victim at the time of the shooting. /d. at *3 (“Because we can discern no material
distinction from the facts at hand and the facts in the Bookert case, we find no error in the trial
judge’s determination there was no coverage because the incident was not ‘foreseeably identifiable
with the normal use of an automobile.’”’). '



motor vehicle.” Id.‘v ét 989 (quoting Detroit Automobilé Interflnsurance Exchange v.
,‘Higginbotham; 95 Mich. App. 213, 290 N.w.2d 4l:4 (1980) (embhasi_s in original).

Like the clajrﬁ_ants in Boolj(cert5 ‘and _Br;)wn, Harrison’s - injuries are not foreseeably
identifiable with the normal .use-of aﬁ automobile. Redman’s “use” of tﬁe auto here is -actually
less extensive than thel-pufportcd “use” at issue in Bookert. The assailants in Bookert used the }
vehicie to track down the group of young men, the jeep’s “lurch” forward éaused the soldier to fall
out and fire into the crowd, and the jeep was in motipn af the time of the shOoting. In contrast,
Redman merely drove the vehicle.'fo the red ligﬁt wﬁere the assault fook place, fired a s_ho_t f_rbm
his stationary vehicle at Harrison = who was also statidnary —and then»u'sed his vehicl'e‘ to escape.
Our Suprerﬁé Court found the purported use in Bookert insufficient to prove any causal connection
to the injuries.' ‘Even more so, Redman’s use heré do?s not créate any causal connection. .}

Moreover, Harrison’s injurives are exactly the same as those in Bookert and Brown —
gunshot woﬁnd_s due to an assault. As the Courts held in Bookert and Bfown, gunshot injuries are
not the type of injuries that are foresee.ably identifiable vwi.th the normal use of an automobile.
The}refore, Harrison’s death did not afjse out of Redman’s use of th; veh'icle.

| ~ B. When a shooter firés a shot from one stationary vehicle into another stationary

vehicle, the fact that the shooter fires from within a vehicle does not make the
vehicle an “active accessory” to the shooting but merely the site of the assault.

" The first and second sub-factors under the Aytes causal-connection test interrelate. The

vehicle must be an “active accessory” to the assault, and the vehicle must be more than the mere

3 In explaining its basis for reversing this Court, the Supreme Court in Bookert acknowledged that
it rendered its decision in Aytes after this Court’s ruling in Bookert. See Bookert, 337 S.C. at 293,
523 S.E.2d at 182. Because the decision in Aytes was the first time South Carolina’s Supreme
Court had applied the “normal use” factor under the causal connection analysis, the normal use
standard was not considered by this Court in its decision in Bookert. Likewise, the Supreme
Court’s decision of Howser does not address the “normal use” factor because it predates 4ytes and
Bookert. '
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site of the injury or the mere site from which the actor fired a weapon. Bookert 337 S.C. at 293,
523 S.E.2d at 182 (crtrng Aytes 332 S.C. at 33, 503 S.E.2d at 745-46). Here, Redman’s vehicle _
was merely the site from which he fired the gun. The vehlcle has no causal connection to
" Harrison’s injuries,_ and Redman’s use of the vehicle did not increase the severity of her injuries.
Therei‘ore, the ceiusallconnection does not exist. |

"The District Court for the District of South Carolina 1n Holmes v. Allstate Ins. Cr)., 786 F.
Supp. 2d 1022 (D.S.C. ‘:20_09)', held that use of a vehicle in a drive-by shooting does not make the
vehicle an. “active accessory” to the assault. In that case, an estranged loverl had a history of using
his truck to stalk the claimant. Qn the date of the .assault, .he saw the claimant’s Ve\hicle parked in
-front of her friend’s house and droi/e back and‘_forth, harassing the claimant for some time. Later
that day, he saw the claimant driving down the road in the- opposite direction, Unbeknownst to
- her, he turned around toz fellouv. "When she stonped her vehicle to wait to pick up achild at a bus
stop, the assailant drove up beside her vehicle, stepped brieﬂy, and fired multiple shOts into her
vehicle seriously injuring the claimant ’before the assaiiant drove away. Id. at 1024. The District
Court held the vehicle utfas not é.n 'cic_tiv_e accessory to the assault.’ Id zit 1027. ..

In its brief, the Appellant in this case attempts to rely on .the Howser and Towe cases to
suggest that uninsured mt)torist coverage is triggered in this euse.7 Its reliance on these eases is
misplaced for several reasons. The District Court in' Holmes aptly distinguishes both Howser and

Towe and shows why they do not suppbrt Appellant’s argurnent in this case.

.6 The District Court also held that although “Plaintiff likens the assault on her with that of a drive--
by shooting, Bookert establishes that such use of a vehicle will not satisfy the causal connection
requirement necessary to invoke insurance coverage, since such conduct 1s not foreseeably
1dent1ﬁable w1th the normal use of an automobile.” 1d. :

7 See Wausau Underwriters Ins Co. v. Howser, 309 S.C. 269, 422 S.E.2d 106 (1992); Home Ins.
Co. v. Towe, 314 S.C. 105, 441 S.E.2d 825 (1994).

11



In Howser, an uni_dentiﬁed’ assailant used his vehicle to ram the claimant’s vehicle multiple
times while chasing hér down a public roadway. As the cléimaht made a “quick” turn in an aftempt
to flee from the assailant, he shot at ﬁer car and the fragménted bullet struck the claimant, injuﬁng
her. 309 S.C. at 271, 422 S.E.2d at 106. The Supreme Court held the injuries arose out of the
assailant’s use of the Vehicle-""becaﬁse “[o]nly through the ﬁse o'f his vehicle was the assailant able
to closely pursue [claimant]‘, thereby enabling ﬁim £o carfy out the i)istol assauit. The guhshot was
thelculmination of an ongoing assdult, in which the vehicle piayed an essenﬁal and integral part.”
Howser, 309 8.C. at 273, 422 S.E.2d at 108 (emphasis added). The Supreme Court also held, “the
unknown driver’s use o.f his vehicle aﬁd the shooting were inextricably linked as one continuing‘
assault”’ _Id. at 274, 422 S.E.2d at 109 (emphasis added). of f)articular note, the Supreme Coﬁrt
contrasted the facts in Howser with those where the “assailént happened, incidentally, to be sitting
in a stationary vehicle at the tirﬁ_e of the attack.” Id. at 273, 422 S.E.2d at 108.

In Towe, a group of kids were riding in an insured éuto when a passengér th_rew a glass
~ bottle at a street sign. He missed and struck a tractor operated by the claimant. The bottle shattered
‘and injured the claimant who afgued that the ianries arose out of the passenger’s use of the auto.

The Suprerﬁe Court agreed, holding: “[t]he use of the automobile placed [‘assailant] in the position -
to throw the bottle at the sign .ahd the vehicle’s speed contributed to the velocity of the bottle '
increasing the seriousness of [claimant’s] injuries;” Towe, 314 S.C. at 107, 441 S.E.2d at 827
(emphasis added). |

After analyzing both Howser and Towe, the District Court in AHolfne-s recognized that the
_.veﬁiclev in Howser was a‘n‘acti\‘/e accessory becauée it was used to ram and chase the plaintiff’s
vehicle énd to‘ keep up with the ﬂeeihg plaintiff to shoot her. The vehicle iﬁ Towe was an active

accessory because its speed actually caused the claimant’s injuries to be more severe. In contrast,
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~ the victim in Holmes — and Harrison here — was stationary, and the severity of her injuries was not
affected by the speed of the shooter’s vehicle. Thereforé,vthe District Court held the drive-by
shooting in Holmes was not comparable:

Unlike Howser, [assailant] did not use his vehicle to assault
Plaintiff, as nothing in the record indicates that Plaintiff knew
[assailant] was approaching her as she waited at the school bus stop
or that [assailant’s] vehicle ever made contact with Plaintiff’s. Nor
was Plaintiff traveling in her vehicle at the time [assailant] fired the
gun, thus making [assailant’s] position in relation to Plaintiff
dependent on the use of his vehicle. Moreover, unlike Towe,
[assailant’s] use of his car did not increase the severity of potential
harm inflicted by his gunshots. He merely used his-car to approach
Plaintiff; stopped his car next to her parked car, fired several
gunshots at Plaintiff, and drove off. Thus, unlike the incidents
giving rise to the South Carolina Supreme Court’s decisions in
Howser and Towe, the court does not find that [assailant’s] car acted
as an active accessory to his assault on the Plaintiff.

S /
. Id at 1026-27.

The District Court’s we‘ll-reasoned opinion in Holmes applies with equal force in this case.

The drive-by shooting in this case is wholly different from the vehicular chase aﬁ_d assault in
| Howser that culminated ina shooting. Like the drive-by shooﬁng in Holmes, Redman did not use
“his Vehic.ie to keep up With a fleeing Harrison, bﬁt rherf':ly-used the vehicle to transport himself to
the site oflthe- assault and th¢n to flee. Like thé victim in Holrhes, Harrison’s car was statibnar)( at
the time ’of the shooting, no contact was ever made between the vehicles, andnothing in the record
indicates Harrison knew Redman was beside her as she waited for the re(i light. Like the shoqter
in Holmes, Rédxhan pulled up beside Harrison while her vehicle was stationary, fired into her

~ vehicle, and drove >away. Neither vehicle was in motion, so Redman’s use of the vehicle did not
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incréase thek sex)erity ,of':-Harrison’s injuries or make his use of the vehicle necéséary__to carry out
the assault. Therefore, the relevant facts here aré indistinguishable from those in Ho_lm‘es.8
Furthermore, the basis for the Supreme C,(;urt’s holding in T bwe was the fact that the
velocity of the vehicle contribu\ted to the severity of the plaintiff s injuries. .Id. at 1027. However,
_in a shooting case, the spéed of the assailant’s- vehicle (here, stationary and perpendicular to the
victim) does not increés_e the severity of the victim’s injuries. jd. The use of the vehicle had no
connection to the naturé_ or severity of Harrison’s injuries. .Thus, Towe has no bearing on the facts
of this case. | |
5 Appellaﬁt mistakenly cites Howser and Towe as if they stand fot a unified rule. They do
not: The two céses s‘;énd separately on their facts. In Hdwser, the assailant used the vehicle as
part of an ongoing assault, both using the vehicle to ram the victim’s vehicle and to purSue the
ﬂeeing Vigtim, and he was still pursuing the fleeing victim when he fired the bullet that ultimately
caused her injuries. Thus; the use of the vehicle as an “active accessory” to the assaulf tfiggered
‘coverag'e. In Towe, the bottle was -thrown from a moving vehicle, and the speed of the vehiclé
contributed tb the ov‘erall‘ speed of the bottle, thus having a direct causal connection to the extent
of the plaintiff’s injuries.A Therefore, the use of the \.}ehicle in Towe had a direct causal connection
and was én “active aCcéss‘o'ry” to causiﬁg the physical injurics. |
The Circu:it‘ Court — relying on the District Couﬁ’s decision in Holmes — properly evaluated

the rule from each case and found the facts here do not fall under either rule. Asto Howser, the

8 The facts here are even more remote than those in Holmes. In Holmes, the evidence showed the
shooter saw the victim drive past him, and he turned around to follow her. There is no-evidence
- in this case that Redman knew Harrison or that he followed Harrison for any duration prior to the
accident. However, even with Appellant’s contention that Redman “stalked” Harrison for the
duration between two stop lights, Holmes shows that this allegation would not suffice to create a
causal connection. Moreover, as discussed below, Redman’s act of firing after both vehicles were
stopped constitutes an act of independent significance that breaks any purported causal connection.
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eVidence shows there wa'svno chase, there was no eontact)between Harrison and Redman’s i/ehicles,
‘Harrison was not aw_are of Redman’s conduct, and tlie vehieles were stationary. at'the time of the
ehooting. "As to Toiva, the speed of Redman"s veliicle - stat_ionary - was not eausally cOnne’cted '
. i)vith the severity of Harrisen’s injuriesj. Thus, the_Hoivser and Towe cases have no bearing 1n this
case. |
. At best, the evidence shdws Redman’s .vehicle iyas tl_1e mere site from which he fired the
shot at Harrison. Howei/er, when the only connection between a vehicle» and an injury is that the
aesailant or victim isl dccupying the vehicle at the time of the assault, the causal connection
'.re.quir,ement is not satis'iied. For example, in Wright v. Nlorth Arecr Taxi, Inc., 337 S.C. 419, 523
S.E.2d 472 (Ct. App. 1999) two assailants entered the victim cabdriver’s Vehicle under pretext as
fare-paying customers. Once the cab was in motion they attempted to rob the victim and
'ultimately shot and killed her. This Court held the injuries to the cabdriver were not causally
related to the use of the,yehicle because the cab merely éerved as the site of therobbery. Like the
a_ttempted rbeery’ in Wrigh_t, Redndan’s Ford Esc_ape merelif served as the site from Which ‘he ﬁred.
the shot at Harrison’s v'ehicle.. Therefore, the causal connection between his use of the Ford Escape
" and Harrison’s injuries is insufficient to trigger eOVerage under Plaintiff’s auto liability policies.
In a_um, the Cireuit Court cotrectly found that the Appellant failed to establish the first
prong of the iélyte; causljal connection test be_eause Harrison’s injuries d1d not arise out Redman’s

use of the vehicle.” Gunshot injuries.are not foreseeably identiﬁable with the normal use of an

? Appellant also appears to argue that coverage should apply because Harrison was using her
vehicle at the time of the shooting. (Appellant’s Br. p. 6) (“Additionally, it is worth noting that
Redman shot Harrison while she was operating her vehicle in a normal and reasonably foreseeable
fashion.”). However, whether the claimant was using a vehicle is immaterial to whether coverage
is triggered. Instead, the proper inquiry focuses on whether the injuries arise out of the uninsured
motorist’s ownership,-use, or maintenance of his vehlcle not the claimant’s use of a Vehrcle See
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, dutornobile. Moreover, Redman’s vehicle was not an “active accessory” to the shoeting. Neither »,

vehicle was in motion at the time of the shooting, there was no vehicular chase, and Re.dman’s use

of his venicle did not increase'the‘severity of Harrison’s injuries. The:refore, Appellants failed to
prove the causal connection requirernent.

L The Circuit Court correctly held Redman’s act of firing a shot at Harrison’s vehicle
was an intervening act of independent significance that broke any causal connection
with the use of his vehicle. :

The second prong of the Ayfes test to deternline whether an injury. arises ou't of the
ownership, maintenance, or use nof a vehicle requires that no act of independent significance breaks
the causal link between the use of the vehicle and the injury. “If the injury_ is directly caused by
some independent' act or intervening cause wholly disassociated from, independent of énd femote

29

from the use of an automobile, the injury is not‘the_result df the ‘use of the adfomobile. Howser,
309 S.C. at 274, 422 S.E.-2d at 109 (citing Hite v. Hartford Accident & Indem. Co., 288 -S.C. 616,
344 S.E2d 173 (Ct. App. 1986). |

This Court in Wright aise addressed the question of whether a shooting constitutes an act
of independent signiﬁcénce to break-any causal connection between the use of a vehicle. and a
shooting injury. This Court held the cabdriver’s injuries »“conld have occurred when tne vehicle
was parked, or othervxdse not moving, or when [fhe cabdriver] or the gunmen were standing outside
| of the vehicle.” Wright; 337 S.C. at 427, 523 S.E.2d at 476. Therefore, “the asséult of the gunmen
broke any causal connection between the vehicle and [the cabdriver’s] inj ury because it arose from
an dct of independent si.gniﬁcance.” Id

Even if there were a causal connection between Redman’s use of the Ford Escape and the

~ assault, the shooting was an act of independent significance breaking any causal link that may have

Carraway, supra (focusing on actions of shooter in case where victim was shot while sitting in the
driver’s seat of a running vehicle waiting for the vehicle in front of him to clear a stop sign). '
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existed. Redman fired his gun after both vehicles were stopped and stationary. Like the shooters
in Wright, -Redman »coul_d have committed the same assault by walking up to Harrison’s vehicle
and firing his gun. Rgdman could have accomplished ’the‘ shéoting by stopping the Ford Escape
and‘ getting out, shooting Harrison, then leaving'in his Vehicle.'» Tﬁerefore, Redman’s act of ﬁring
a shot'into Harrisoﬁ’s vehicle after both vehicles were stopped broke‘any causal connection that
may have existed.. . |
Appellant fails to raise any compelling argumentthat Redman’s act of shooting Harriéo_n '
was nof an act of independent significance. Relying on Howser, Appellant argues that a shooting
vdoes not categorically constitute an independent act. However, the question is not whether a
shooting catégdrically bfeaks the chain of causal connection. The question is wﬁether this shooting -
between twb stationary Vé_hicles bréaks the causal connection. In Ho;yser, the shOotg:r_shot while
the.vehic.les' weré in motion, in a car chase, with collisions between the vehicles, and ‘wlvu;le the
victim was trying to flee. Thus, the Supreme Court in Howser held the s‘ﬁooting and the shooter’s
use of the Vehicle were “inextric’ably linked as .one_: continuing assault.” 309 S.C. at 274, 422
S.E.‘2d at 190. Because the yictim was still ﬂ‘eeing,. the shooter in that case could not have exited
his yehicle to complete the shooting.
Unlike the assault in HéWser, the shooting here occurted dfter both Redman and Harrisoﬁ
‘had stopped their vehicles for the red light. Thus, to the extent Appellant argues Redman used his
vehicle to keep up witﬁ Harrison, that “use” stopped when both vehicles stopped at the red light.

 His act of shooting Harrison while both vehicles were stationary was a separate, independent act,

and the two actions cannot logically be considered “inextricably linked as one continuing assault.”
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" Rather, the two ects are independenf. Redman did not use his vehicle as part of the assault like the
assailanf did in Howser. Stonping the vehiclee in this case broke any poéeible causal conneetion. ‘
Moreover, based on the Appellant’s ﬂawed eontentions, the shooting at issue in Brown
would have been covered. In Brown, the shooter used the vehicle to crash into end stop his victim,
yet the Court found'that) shooting did not trigger coverage. Had ne not used the vehicle to s.top his
victim and then stopped his vehicle, ne would not have been in a position to step out of the 'vehicle.»
and shoot the victinl. The Brown Coun found that, although fhe truck ineiy have been used to track
down and physically stop the victim, that use of the truck was “not the causative factor in producing
[/the victim’ S] death.” 779 F.2d at 9}8‘:9; “Rather, [the assailant’s] assault, an act Wholly independent
of the use of the truck, c'aused. the death.” Id. It follows in this case tha_f the c:onnection between
fhe use of the vehicle and the shooting Was breken when the vehicles were no longer in motion. '
Put eimply, the act of sthting Harrison was independent of Redman’s use of the Ford
Escape. Her vehicle was stationary and so was the Ford Escape. Unlike the continuous acts in

Towe and Howser, the shooting here was independent of Redman’s use of the vehicle. Because

both vehicles were stopped, Redman could have carried ouf[ the shooting by exiting his vehicle or

101 jkewise, the act of exiting the vehicle cannot be the dividing line between what constitutes an
-independent act and what does not. In Doe v. S.C. State Budget and Control Bd., 337 S.C. 294,
523 S.E.2d 457 (1999), the Supreme Court found sexual assault by an officer in a police cruiser
was an act of independent significance despite allegations that the officer transported one of the
victims to a golf course where the sex act took place in the police cruiser. The facts in that case
- did not-indicate the victim or assailant exited the vehicle before the assault. Thus, the question is
not whether the assailant exited thé vehicle, but rather whether the assailant’s conduct in carrying
out the assault is still dependent on his or her use of the vehicle.

18



while standing on the corner of the intersection. Therefore, the Circuit Court properly held the

shooting was an act of independent significance breaking any potential causal connection.

~ CONCLUSION
The Circuit Court correctly held Harrison’s injuries do not arise out of Redman’s use of

the Ford Eseape. Appellant has not established a causal connection because gunshot injuries
resulting from arr asseult are not foreseeably ielenrihable with the normal use of an auto. In
addition, the Ford Escape was not an “active accessory” to the shooting. .The use of the vehiele
" was not inextricably linked ‘to‘the' shooting as one conrinuing assault, and Redman’s. use of the
vehicle d1d not inerease the severity of Herrison’s injuries. Instead., the Ford Escape merely served
as the site from which Redman corhmitted the shooting. Moreover, even if there were a causal
connection between Redman’s use of the vehicle and Harrison’s injuries, Redman’s act of firing -
at Harrison after both vehicles stopped for the red light was an independent act breaking any
connection that may have existed. In order for Appellant to prevail, she must show all of these
factors, but here she has failed to estabhsh any. Therefore the Circuit Court s order should be
affirmed.
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