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,',-STAT'EMEN\T OF ISSUE ON APPEAL
' - Whether Heather Sims’ voluntary manslaughter conviction must be reversed
when the record does not contain any evidence supporting that charge and -

when the circumstances indicate an impermissible compromise verdict.

STATEMENT OF THE CASE -

a Abbreviated Droéedural backgroundL
On Aﬁgi;st 11, 2013, Heather Sims shot her husband VDaV.id in their home, killing himv
~ witha single 'sho;[. The State all¢ged ;che leling was murder. ﬁeéther claiméd se_lf-defense. ‘v
Formal adversarial pfoceedihgs began when Heather’s érrest warrant was issue.d'
August 23rd. The ten-day tfial occurred in NO\}ember 201 5:’ over two years later.
Thev;[rial jﬁdge chargéd voluntary r’nanslkaughter in addition to ;Ilurder. (R.pp.1640-
42). This was over Heather’s repgated objection. (R.p.1483; pp.1536-37, p.>1625). The
| judge also charged involuntary ménslaughter. (R.p§.1642-43). That charge was initially -
over everyone’s objection, (R.pp.1535-36), but the State re\}ersed positions after its closing-
| argument, saying it believed the facts justiﬁed both charges. T(R.p.1625, lines 12-16).
| The jury r-eturned a “noi guilty” verdict for murder, f‘gﬁilty” for’ voluntafy
manslaughtér, and “not.guilty”,for. involunfary manélaughter. (R.pp.1673-74). B
| Heather was sentenced to 25 years of prison, suspended to 10 years of prison and 5
yearsof probation. (RA.p.16-99). She was convicted and sentenced oh Novgmber 20, 2015. o '
Five days léter, Heather rpov_ed fora ﬁéw trial or to modify her sentence. '(R..p'p.7-.8).
She subplemented her motion with.tw-o (@) -memos. (R.pp.9-14). |
‘The trial judge heard Heather’s mot_ioﬁvir'l.Dif»:cember of 2015. He deﬁiéd the motion_

in a three pagglz order issued six months later; in June 2016. (R.pp.4-6).
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' b - Nature. of the defens'e'—Heather’s case.
: . The parties hotlycontested the tacts surroundin'g this killi_ng and _pre_se'nted starkly
different cases to the Jury R | S
Heather claimed she shot her husband durrng ab phy51cal confrontatron he initiated.
This young couple—both Heather and David were in there 30s—had been expenencmg
marital difficulties. Their only Cl’llld was bor'n about four months before this 1nc1dent.
(R.p.1340). Heather said the challenges of parentrng and work seemed to build a lot of :
resentment and hatred (R.pp. 1340 42) She said her husband called hera “bitch” and would
n _
say he should have pushed her out the window when she was pregnant. (R.p.1 343). When: |
Heather suggested he was too rough with their dog, David responded by askmg whether
Heather was recommending he punch her in the face instead of disciplining the dog.
(R._pp. 1347-49;1817). They had been to counseling, individually and together. (R.pp.1351-
52). 'l"his was l)avid’s third marriage and Heather’s first. (R.p.1330, line 21-p.1332, line 1).
_ Describing the incident, Heather said David had been loohing to fight all day and that
she was in the bathroom.preparing a bath for herself and the baby when David came into the
bathroom to fix a foilet chain. (R.p.1369, line 24 Q p.1371, line 12). Heather said he
appeared angry A verbal argument began and when Heather retrieved her phone to show
David a scheduling conﬂict between a doctor s appointment and a counselmg appomtment
- David grabbed her and they struggled for control of her phone. (R.pp.l37l-73).
| ~ After David got control of Heather s phone he turned his back to her before tuming -

to face her. (R. p 1373, lines 18-23). Heather said he had a knife in h1s hand. Id. Dav1d

began calling Heather names, taunting her, a.nd told her he would “like to knock the



[expletive] teeth out of her head.” (R p 1373 11ne 23 - p. 1374 line 6) Heather backing
- away from him, said she grabbed a pistol out of the bathroom drawer (R.p. 1374 hnes 6 15).
She explained she had never seen her husband this mad and she was scared ]d

- Heather said the’ gun ] presence only made David madder (R p 1374 lines 17 22) o
| ~ David continued taunting her as she backed away. (R p- 1374 lines 22 24) David threatened |
her again, then lunged at her, and when he lunged,.Heather said my hand went up and [ shct, ,
~and [ shot out of a reaction.” (R.p.1374, line 24 - p.1375, line 5). She explained “I didn’t
think, nor .did I ever want tc do that, but it was a reaction because 1 was scared.” Id. ”

Heather called 91 lg at 6:13 p.m. from her home phone. (R.p.94, lines 14-19). She

tried to call her parents, who are alsd her neighbors, two minutes later frcm her mobile
phone, but she did not dial the number correctly. (R.}:i.907, line 1 - p.908, iine ‘1). Heather
successfully called her mother at 6 :20 p.m. I/d. Emergency responders were there shortly
after 6:30 p.m. (R.p.134). EMS took Heather to the hospital at 6:48 p.m. (R.p.1064). She
had knife wounds on her right arm.and abdomen. (R.pp.1755 & 1757_)..

c. Nature of the prosecution—the State’s case.

The State claimed Heather’s story.was fabricated; c_oinpletely made up.

The supposed motive was financial gain. - Heather was a nurse anesthetist—a very
high-wage earner—but the State said shevwas afraid David would divorce her leaving her a
single mother who might have to pay alimony because she earned so much. (R.pp.56-57).
In July, DaVid secured a _$'7.50,00v0'1ife insurance policy. (R.pp.986-87). Heather 1s the |
beneﬁciary..\ Id. The State theoriz.ed HeatherIWas after the money. | Counseling and other

_ activities deVoted to saving the marriage were all a ruse.’ (R.pp.l4284)29; pp.1617-18). A



The S.ta:te did ncﬁ have a consistent theéry of th.e case beyonci Insisting fhe kil-ling Wés' :
vmur.dér,._ B__éfore the p.ré,-‘trial hearing on whether H_eéther was entitled to irﬂinﬁnity under» tf‘le’ .
'.:‘Pr'otejcti‘on ‘o‘f vPerSo‘Ills‘and Property Act, the Statel offergci an expeﬁ’s opinion thét Heathef
shot David whil.e. she Was sfé.nding upright and David was kneéling. (R.p.1 809). The éxpert '
‘ later claiﬁled Fhis was a rhiSreading of the affidavit. (R.pp.687-6§2). At trial, the theqry
.Tapp'eared t§ be mQr‘ley'w'as the motive, bﬁt the plan to kill David had béen rushed after D_avid :

supposedly told Heather that night he waé ieaving her. (R.p.161 0, lines 1 0-22). Heather then
aliegedly trapped an unarmed David in the bathroom and shot him. /d. ,

The State’s case relied heavily on what it believed were inconsisfén;:ies in Heather’s -
testimonial _evi_dence and in the physical evidence. The State said Heather manipulatea the '
scene, wiping up blood and giv_ing herself supérﬁcial knifé: wounds that would appear to be
defensive wounds. (R.pp.1595-96). A knife was resting in David’s hand when law
enforceme»nt arrived at the scene. (R.p.1813). The State said the knife Was dbvious_'ly planted
in 'David’s hand after Heather cut herself té cover up a premeditated murder. (Rip. 1 605).

The State said Heather céuld not get her story straight,‘ initially saying her husband
came at her with a wrench and later saying he had a knife. | (R.pp.1 594-‘965.‘ The State |
aﬁacked Heather’s demeanéf duriﬁg the 911 call and the two hours of police questioning to
\;vhich' Heather voluntari.ly submitted while being treated in the hospital, claiming Héather
was “cooi asa cuéumber.” Id. The State séid Heather took her husband’s phone and “vs‘/ipéd

| 1t” v(R’.p.l61 1). This alléged ‘di>shones'ty was all suppos'edl.y to hide murder. (R.p.1606)..> '
There were serious issues with tﬁé Stétefs‘ case. For starters, there was no evidence

David was leaving Heather. This was completely made up. It has no support in the récord. .
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Second, the ‘_‘crirﬁe’sééﬁé r‘nanip~ulati'dn’-" a’rgument-wés i‘rnpl.ausibile.given the time
frame. Law ‘enfvorcement arrived -2-0 minutes éfte? Héather called 911 and 10 minutes after"
she called iher pérénts . (R.p.1 34) Thatisa femarkably br_iéf windpw to come up witha piaﬁ,, .
éxecute self-admihjstered ‘Wouncvls;, and déctof the crime sceﬁe. .I.-'Ieathe‘r had to do this
well—a DﬁA expert from SLEb examined thé knife 1n David’s hand. Heather’s blood was
| on the bladg, David’s bléogl and ,fffoﬁéh” DNA. were on the handle, énd ‘Fhere was no “touch” "
i DNA suggesting Heather handled the knife. (R.pp.1078-1094). |
There was disagreement over Heather;g wéunds. The State’s expert opihed the éufs
on Heather’s right arm, see (R.p;1755), were self-inﬂicted, as was the stab wound on her

abdomen, (R.p.1757), which he said was only 3 millimeters deep based on his reading of

/

hospital records. (R.pp.652-§54; pp.679-680). ‘Heather’s expert said the abdominal wound
was indisputably over an inch deep—33 millimeters—and almost caused serious damage. |
(R.pp.788-792).7 He had an MRI to prove it, (R.p.1’81 1), and explained hospital records do
not note precise depth, but focus on whether the peritoneal cavity is penetrated. (R.pp.790-
92). Another expert explained it Was unlikely Heather’s arm wounds Were self-administered.
Heather is right hénded;I the cﬁts were ;)n’her right'arm. (R.pp.1202-1204). An exhibit
showed defensive cuts similér to Heathgr’s. (R.p.1807).

Finally, Heather expl;}ined she did not “wipe” her husband’s phone, which was, in -
- fact, on Heéther’s accouﬁt ;ﬁd owned by he.ri.‘ (R.p.777). Heather explained she took the
phone'out of Dayid’s chketvin f[hcAsecofids ‘fovllowing the Shooting, atte/mpted to use it, and
~ discarded it when she c’oiﬂ_d not use 1t (R.p.1384). She said she had the phbne “reset’l’ a few

“days later so the phone would be usablé. (R.pp.1400-1405). _Thé police took custody of -
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. Heather s phone the mght of the 1n01dent but released the house and all its contents w1th1n

L ' hours and had not asked for Dav1d’s phone or anything else Id.; also (R pp 360 61)

"The list of contested matters could go on and on. The pomt 1s not tohst_ them allT
Everythz’_ng.washitt‘erly'eontested. Heather adamantly maintained her innocence. The State
I thought every bit_ of Heather’s story.'\ivas _a_laughably false attempt to couer .up murder.
| ~ ARGUMENT |

First, there 1s no evidence of voluntary manslaughter in this record. The reason why .
is simple: nobOd‘y tried that case. The State claimed murder and Heather insisted she acted -
-inself defense. Evidence of uoluntary manslaughter—a criminal killing.done inrage, anger,
resentment, or terror—Would have critically weakened each side’s credibility. That did not
happen here. .Each si‘de stuck to its theor}i and did not waiver.

Second, nobody bothered to articulate atheory at trial that would amount to voluntary
, manslaughter. The trial court’(s explanations for giving the charge did not make sense. The
State’s argument was incorrect as a matter of law. This is not dispositive, but the lack of a
lucid explanationforthe charge tends to show the .charge was not the result of deliberate
analysis based onaclose 'viev;/ ofthe evidence. It looks like charging voluntary manslaughter
was a knee-jerk reaction. A jury charge is not the place for knee-jerk reactions.

Finally, the circumstances suggest a compromise verdict between »s'elf-defense.and
- murder. Precedent explains these Verdicts are the predictable results of giving lesser charges
not supported by the evid.‘en_ce, That is precisely‘what boccurrled here. This was murder or =~ '.
nothing. The jury’s acquittal of murder and the absence of evidence supporting voluntary

manslaughter require outright reversal, with no retrial.



A The» State ins’istéd on inlirdér and the defense cohsistent_ly_
claimed self-defense.- Nobody. offered evidence of voluntary
manslaughter. Such evidence would have weakened each side’s

- credibility. | '

Jury clharges‘ »must bie. :tie'd td wh_et_her. ény év.idencevsuppor_ts .the‘z chéfge iﬁ.qucétion.
Heather was iﬁdicted for mufdér, ho‘g {/oluntafy inanslaughtef. (R.pp..'1-2).. Although_
voluntary rﬁanslaughter isa lesser-included offense of murder, State v. Sams, 410 S.C. 303,
309, 764 S.E.2d'511, 514 (V20.‘14), this Cpuﬁ haé explained “a request to charge a lesser'
included offense is proper ohly when the qvidence could support a reasonable inf_érence that
the defendant cémnﬁtted the lesse; rather than the gfeater offense.” Staté V. Morris,'.3Q7 S.C.}
| 480,483,415 S.E.2d 819, 821 (Ct. App. 1991). The State cannot argue for a lesser charge
by speculating the jﬁry can accept some parts of the State’s case but reject other parts. Id.
at 483, 415 S.E.2d at 821. Unless the evidence give.s rise to a reasonable inference

supporting the lesser charge, a chérge .on the lesser offense is improper.

Véluntary manslaughter is the intentional and unlawful killing of another pérson .
while. the defendant is acting in a sudden heat of passion and upon sufficient legal
provocvati(.)n." State v. Niles, 41-2 S.C. ‘5.15, 522,772 S.E.2d 877, 880 (2015). It requires
criminal intent to harm éo_m_éone eisé. Id. at 5.23, 772 S.E.2d at 881 (citing State v. Childers,
'37v3v S.C. .367, 375-76, 645 SE2d 233; 237 (2007)). It requires the decease;d toAhavé
prOvoked the defenciaht. Thie:provo.cation must be, as this .Court ‘e>.<plaine_':d in S'tate V.
' Lockléir, S0 SéVere that it “naturally and instantiy” causés the defendant to experience the |
highestb d_egree ofvrag.,e, anger, sudden resentment, or terror. 34i S.C. 352,362, 535 S.E..2d

1420, 425 (2000). Paradigm examplés includ¢ a killing done immediately after disc‘:overi.ng’

J o



a spouse’s adultery, a killing done when a defendant has an tzrireasonabl'e fear of harni from
: _the deceased ora kilhng done when the defendant was at fault in causing the fatal encounter
Sams, 410'S. C. at 315 764 S. E 2d at 517 (describlng 1mperfect self- defense”) State v.
’ Cooley, 342 S. C 63, 67 68 536 S.E.2d 666, 668 (2000)/ (describing adultery) Voluntary
| manslaughter happens maprompted frenzy—blind rage, terror, or exasperation—-—overtaking -
the mind, shutting out reason, and producm;g an"irre51st1ble urge _to kill. o
~ Thereis no evidenCe of voluntary manslaughter 1n this record. He_ather"s'story—that
Davidcut her, perhaps intentionally, perhaps inadvertently, and then threatened to physically.
‘harm her while brandishing a weapon——supports nothing but self- defense Heather said:
I kept backing up, and as I was backing up around the vanity to get back into
the bedroom, he said again, I would like to knock your f'ing teeth out of your
head, and he lunged at me, and when he did, my hand went up and I shot, and
I shot out of a reaction. Ididn’t think, nor did I ever want to do that, but 1t
was a reaction because I was scared.
(R.p.l374, line 24 - p.1375, line 5). | This testirnony does not support provocation for
rnanslaughter or “heat of passion.” Other defendants who claiin they struck the fatal blow
© during a quick reaction and based oﬁ fear have been denied al'voluntary nlanslaughter charge
and properly S0. Nzles 412 8. C at 523 772 S.E. 2d at 881 State v. Starnes 388 S C. 590,
599 698 S. E 2d 604, 609 (2010) Heather s case 1s s1milar in this respect: According to
Heather’s story, she had no criminal intent whatsoever She shot during a phys1cal assault |
perpetrated by her husband as thelr four-month old child lay in the other room. The lack of
provocation, heat of passion, and crirni_nal intent make manslaughter improper.' Period.
: S _ _

The State’s central argument at trial was that Heather was lying,_but to justify a-

_' voluntary manslaughter char-ge., there still must be evidence David provoked Heather ina



way that is legally sufficient and that Heather intentionally killed David in criminal rage or

‘ terror. The Court will judge for itself, but the evidence is not there.

~ Consider the State’e principal impeachment wi_tnes.s, Allyson Brown. Thia person
was a frierid of Heather’s. The State‘ called her because the State_ believed Heather ga’;/e :
Allysona different description ofthe incident sholrtl}.f afterit happened., two years before trial.
This witness supported Heather’s testimony in ah material respects. According to"_. :

Allyson, Heather said David came at her to get her phone, grabbing her and pinning her arms

~ against her chest. (R.p.942). David supposedly bit Heather’s finger to get Heather to let go

: of her phone and the phone supposedly slid across the floor. Id. Heather notrced she had o

been cut when Dav1d went to get her phone from the floor. Id. Heather grabbed the gun, -

held it by her side, and David began taunting her. Id. Then, David came towards Heather,

~ threatened her, lunged at her, and she shot him once. (R.pp.942-43). Heather’s stdry, as her

counsel explained during this witness’s examination and again in closing argument, has

always been consistent: David entered the bathroom to work on the toilet, they argued, he

turned on her with a kmfe lunged at her, and she shot. (R.pp.969-71; p. 1569) Evidence of

provocation, heat of passion, and crrmrnal intent is still conspicuously lacking.

Consider the State’s argument about Heather’s wounds. In addition to the cuts the

~State believed were self-inflicted, Heather had significant bruises, (R.p.1815), which the |

State also claimed were self—inﬂicted. The State insisted self-inflicted wounds were evidence
ofa meticuleus cover up and, consequently, evidence of 'malice. (R.pp.49, 1001, 1008, &

1612). The argument is consistent with precedent: Deliberate actions and planning are not

' 'compatible with voluntary manslaughter. See Niles, 412 S.C. at 523, 772 S.E.2d at 881;



State v Snéith,"§63 s;c'.j"r 11, 1 16, 609 'S.E.2.d 528, 530-531 (Ct. App. 2005); and State v
© Pittman, 373 S.C. »5.2‘7,;572.-‘5‘76: 647 -s.E.zd. '1}_14, 1‘67-17'0 (2007). The mental ffenzy :
required for _vollrntary» manslaughter .is' rnconeisrent with exeeuting a de.tailed sc}reme.
.Arguing a"\/eluntary .mansllaughter carse wouid have required the State to directly
. undérmine its murder case,"correedirrg.rts' theories ef premeditation and malice Were false.
Finally, cqnsider the'Srlprerrre Court’é decision in Cook v. Stare, issued less 't}.ran a
, montrl after the jury’s verdict and reversing e voluntary manslaughter\conviction on the same
~ grounds argljed here—rnsufﬁcient evrderlce. There, as here, the record.lacked evidence of
_heat ef passion: The Cook défendant"s claim was bolstered by several things irrcludrrrg the
testimony of an eyewitness Qho sawAthe defendant and the déceased talking softly before the
fatal shot was.ﬁred. The-Courr reasorre_d seft talking is irrcompatible with rhe defendant
being er)reged te the point of killing. 415 S8.C. 551, 557, 784 S.E.2d 665, 668 (2015)..
, Thereare no Witrresses in Heather’ls case, but the same reasoning applies. Heather. .
shot one time. There is no evidence of rage. The State said she shot wifh malrce, faking a
M‘ fight later. Heather said She shot in self-deferrée. Here, as in Cook, see id. at 555 n.2, 784
S.E.Zd et 667 h..2, rhe prosecutor argeed the case was murder or self defenee. (R.p.39). |
The trial judge commented durirrg the post-trial hearing how it would have been
helpful to have Cook before _the Verd_ictvin Heather’s case. (R.pp.1713-14; p.1719). Oddly,
the order denying Heather’s post-trial moﬁon does not discuss this precedent or ény other;
* instead summarily remarking “the evidence justiﬁes the verdict.” (R.pp.4-5). = |
There is no evidence Heather lost control of her arc‘rrOnS. She shot in feer, but thatis = -

" notenough. There must be provocation, heat of passion, and criminal intent. None are here.
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B. Nobody bothered to articulate a theory at trial that would ‘
amount to voluntary- manslaughter.  The trial court’ .
‘ explanatlons for giving the charge did not make sense. The- :
State’s argument was 1ncorrect as a matter of law.
'The record'doe:s not ?contalin a lucid exblanation for why the trial judge eherg'ed :
~voluntary rrlanslaughter. |
The first disc.ussio‘n of jury charges occurred shortly after .the defeﬁse rested its ease.
Heather’s counsel renewed the motion for a directed Verdiet, explaiﬁiog Heether \yas indicted
for murder, not voluntary or i'nvo'luntery manelaughter, and explained— there was no evidence
of either offense in the rec.ord. (R.pp.vl47.'2,' 1483). The trial judge offered no explanation
for its intent to charge Volontary manslaughter. The State 'waé sirhilarly silent.

Then, immediately before closing arguments began,' the judge annoonced he would
heatr arguments about charging manslaughtet. '(R.p.1534)._ "fhe State dtd not sety anything
about voluntary maﬁslaughter’; arguing- only that there wae no evidence supporting
inyoluntary manslaughter. (R.p.1535). Heattler’s coonsel argued the case'. was murder or
nothing. (R.p.1536). The judge then announced it was chargirtg both Ieseer offences. Id.~
The judge explained it ‘was‘doing so even though both sides disagreed with him. 4Ia’.

| The _judée offered reaso'ns‘for this, but they do not make serrse. At trial, the judge

said Heather te.stiﬁed‘that. 5he raised the gun and it just “went off.” Id. That was not _

Heather’s testimony. At the. post-trial hearing, the judge focused on Heather’s testimony she
warned her husband to stop because she‘ was scared. (R.p.1717, lines 14720).

| ‘The post-trial reasoning fairly describes Heather’s testimooy that she shot because

she was scared, but it ignores everything else in Heather’s statement, which uniformly

1



’ -suppor.ts self defense A charge ona lesser offense’ requlres more than speculatlon that the
' }}Jury can accept some parts ofa party s case but reject other parts Morrzs 307 S.C.at. 483 .‘ E
‘415 S.E.2d at 821 The jury would have to find Heather shot in fear, but then ﬁnd some legal : | :
provocatron other than the assault Heather descrrbed The assault supports self- defense |

-~ The cnly Justrﬁcatron the State offered for Voluntary manslaughter is 1ncorrect as a

. matter of law; :At the pcst-trial hearing, the State' argued a reasonable inference from the

evidence was that David stabbed Heather, she grabbed a gun, David then threatened to harm

- Heather again,land Heather shot. (R.p.1733, lines 4-2 1). The State claimed, shockingly, that |

, ‘such:facts snppcrt a voluntary manslaughter charge. r'd. This narrative supports nothing but

self-defense. It was atso the polar'opp_osite of every argument'the étate offered at trral,
‘du‘ring which the State said:_ |

You are here for a murder case. ‘(R.p.38, lines 15-16).

_ The question in this case is, is this a justified killing, or is this a murder?
(R.p.39, lines 17-19).

Itis not who did.it, it is just merely whether or not this is a murder or this
woman was acting in some form or fashion of self-defense. (Id., lines19-22)

You find this is nothing short of murder, a malicious intentional murder and
“a woman who worked very hard to cover it up. (R.p.58, lines 7-9).

This was never self-defense. Ifit was self-defense, these people would have
never had to alter that scene and wipe anything down. This was always a

murder. (R.p.1001, lines 3-5).

The reason we are here is . . . because this woman has murdered that man.
.Every answer . . . leads to the fact that he was unarmed. (R.p.1008, 11. 3-6).

" The State concluded its presentation by telling the jury “when you look at all the evide‘nce, .

‘you see this woman is nothing short of guil}tyr of murder.” (R.pp.1622-1623). . |
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This poi_nt is not drspositive. It ie certainly' possible to imagih_e a hypothet'ical- case
' Where the record supports a less‘e.r,-in_clbuded charge éve_ﬁ though neither side'argued for one. . -
_ But the‘ lack of a l.ucid.explahation for the charée teh_ds to show the charge was not the reeUIt
of deliberate.anal.ysis based on a cl_ose view of the evider.lce.‘ Thecircumstances are 'eimilar' o
to the circumstances in Staie V. Scott; in which the Supreme Court conspicuously noted the
party who requested a charge ona’ lesser included offense .could not artlculate the ev1dence '
| supporting that charge 414 S.C. 482 486, 779 S.E. 2d 529, 530-531 (2015).

It makes no sense for a trial court to mtroduce the idea of giving lesser-in_cluded
| charéee when neither party requests them, and if principles of judicial estoppel mean
- anything, they surely har the State from switching positions after affirmatively claiming a
caee is murder or nothing. The Court‘need not reach estoppel here. "fhe justifications for
voluntary manslaughter offere_d by the' trial judge and the State are indisputably inaccurate.

C. The circumstances suggest a compromise verdict between

- self-defense and murder; an impermissible, yet predictable, result
of giving a compromise charge unsupported by the evidence.

It is difficult to reconc.ite the jury’s'verdict with the evidence. It seems reasonable
to infer that by rejecting murder, the jury rejected the State’s arguments that there was no
physical altercation and that Heather faked her injuries. Thrs is sensible given the lack of

| evidence s_upporting the State’s theoryr Heather’s medical experts gave strong testimony,
while the State’s expe.rt demonstrated confusion about importarrt medical terminology.
Compare (R.p.695) with (R.p.789) and (R.pp.1206-1208). He also mietakenly located -
Heather’s stab Wound in _her chest, (R.pp.668;66_9), and asked for David’s autopsy report

when he was qvuesti'onedv about Heatherfs medical records. (R.pp.670-673).
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. Yet,vas'tﬁe tfial judge noted during the argument on Heather’s post-trial moti.o'n, th:e .
jury was tchérged on the lan of éélf-d_efeﬁse, héd t‘he opportunityfo 4_r:!c‘n'der a self;deff;ns:e
* verdict, and declined to do éo. ' (Rp 1716, lines 22-24). This sﬁggests fhe jury Beliévea
Heather_wds assaulted, but that she should have run away insfead Qf defén&ing he'rée.lf, or that
Heather sﬁof because She 'Qas fhad as well és sc;aréd. Unwilling to ﬁnd a .fulléaCQuivttal—.'or | '
perhaps compromisiﬁg between éome jurors ’who favored murder aﬁd others Who bélievéa :
self-defense—the jury settled on voluntary manslaugﬁter. The court specifically noted ciuring
" sentencing “several” jurors éskéd him té be merciful. (R.p.169.2.3, lines 21-22). .

Verdicts that are nof supported by fhe evidence are imper‘missib.le, and althoughA theré
is no way to know whether the jury would havé been able to depide between self—defense and.
murder orvwould have dezadlo'cked, the constitutional prohibition on double jéopardy preVents
a defendant like Heather_ frbm being retried for murder. The Supremé Court noted this aspect
~ of compromise verdicts in Cook, 415 S.C. at 559, 784 S.E.2d at 669, quoti;lg verbatim its
‘previous de;:ision in State v. Cooley which explains Heather may not Be tried again and that
“[t]his ié a cautionary tale for solicitors as to the‘ pitfalls of. requestiﬁg a potential
‘compromise’ charge which is unsﬁpported bif the evidence.” Cooley, 342- S.C. at 70, 536 )
S.E.2d at 670. Heather’s verdict form does not leave room for doubt. The jury marked “ﬁdt
gﬁilty” for murder as well as inyoluntary manslaughfer. (R.p.3). Indeed, the haphazard
» ihclusion of an. involuntary manslaughter charge prevents a fetrial on th'dt crime, even thoﬁgh
no evidence supported the charge in tﬁe ﬁrsf piace.

Th‘i.s case was murder or nothing. The jury’s acqliittal 0f mufder and the absence of

- evidence supporting voluntary manslaughter require outright reversal, ‘with no retrial.
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- CONCLUSION

N This was, és.'_Heélth_er’s trial'cdunsel afgued, ‘av'wéak murder case based not on actual
evidence, blit on suspicidn, _opi'nioris, and spéculyation. Maybe Heather should have turned ,
~ and run instead of grabbing a'g'un and sfanding"her_ ground. Maybe her husband would have
chased her. Maybe: he would have let her go0. Maybe her husband would have hurt her.
.There is no way to know. The law does not hold people to a'standard of perfection. Heather
- did not have to retreat in her bwn home, even if she could have. State v. Douglas, 411 S.C.

307,768 S.E.2d 232 (Ct. App. 2014).

Maybe Héather should have refused to cooperate with the police. Then, she mighf '
not have to suffer the insult of having Her actions subjected to withering scrutiny and having
every imperfection in her memory thrown back in her face while she is repeatedly calleda
liar. David Sims’ death is unquestionably a tragedy, but it is also, without question, not
voluntary manslaughter. This Court should reverse. ‘ ' o »

o : . Respectflﬂw—-—’
July 17,2017 S gﬁ |
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