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ARGUMENT'
.; ’The S_taté offers fhree f}act‘ualihyrgothesies in"support of yblﬁﬁtary ménSlaﬁgh_fer. Thésé -
Wé,r'e not -argued i)velo'w and they beé.r no .reserEblgnc_e to ‘anyfhing thé Stgté offefed at trialv.'{
_Théy éfe also npt' instrﬁCtiVe. Tl;éy ia_re‘ eitherb(a) not suppdrted By evidencé ‘o'r (b) dq IvIOtv
. acfﬁaliy support Qoluntary mansléﬁghter. |
: kSimila'rly, the pre_c¢dents the Sfate uses fo support ‘its argumént are.meéni.rllgf_ully
distinguishable. . State v. Lowry and State “v.i Knoten cOnt.ain_ evidence (_)f both legal
proVocation and heat of passion. Here, thé record does not contain any evidence Heather lost
| control of her actions. She knew what she was dding. Once the jury rejected the State’s
- claim of murder, the only lawful verdict was self-defense.

Heather reépectfulfy disagrees with the State’s suggestion that it ié i'mpractf_ical for
parties to make alternative arguments to the jury. Presenting alternative arguments is easy
and demonstrates thé respect the jur}; and the opposing party deserve. “And thovughv thg
decision is certainly the Court’s decision to make, Heather believeslit is deeply troubling for

a prosecutor’s office to ip'ick a theory of the case and argue it relentlessly, only to turn around
after the jury‘reaches‘ a compromise verdict and aréue against the prosecution’s own prior.
| contentions. That conversion of convenience raises doubts about a party’s motiﬂfation. It
looks liké the goal is to “win” a‘convict‘ion—any conviction— not éee justice done..
Finally, there can be njo retriaiL | Murder is off the téble due to acquittal. Involuntary
' manslaughtér is off the t_élble becausé—as with murder—the jury exp_res“sly ¢nter¢d éverdict , |
of acquittal.’ Théfe is also.no evidencc _,Héathef shot involuntarily.

—

 This Couft shoula reverse.



A.  The State’s new factual theories do not support the trial court’s
~ decision to charge voluntary manslaughter. '

‘ .Thve State’s ﬁvrst theOfy is that Héathe_r aﬁd bgVid’s marriége Was defer_iorat_ing. This
is true. fhe State then .posits David started a 'vﬁnalv argument eécaléting into a ph};sic:al
altercation during which Heather feared _for her well-being. This Visval‘so true. The State then |
clai..rns;without citation to ev.iden-ce——that.Heather shot David out of fear, anger, or svome.
combinétion thereof, énd _that this éuppofts mansiaughter. (Resp. Br. p.14).

There is no testimony Heather shot her husband because she was mad. The following -
reﬂects an attempt to capture the pertinent dialogue from the trial. (R p-467, 11ne 24 p 468,
line 6 p. 941 line 6 - p.943, 11ne 5; p-968, line 9 - p.971, llne 12; p.1373, line 11 - p.1375,
11ne6 p 1376 11ne 25 -p. 1377 line ll p-1425, lines 11-17; p.1696, 11nes 6- 18) David was
" mad. (R.p.1374, lines 2-16). Heather was scared. Id.
| The State also ne\}er articulates why a killing in these circumstances would have any
criminal liability at all. Fear must cause the defendan.t to losé control and succumb to aﬁ
irresistible impulse to do violencé. Staté v Stdrhes, 388 S.C;‘ 590 599, 698 S.E.Zd 604, 609
(2010). Fear alone is not enough. Peof)le who shoot in self-defense are éfraid. Anyoné
woﬁld be afraid while being physically attacked by his or her spouse.
| Theory #2 is that David and Heather were ‘wrestling for control of He.ather’s phone |
vand that D.évid was not at;tempting to seriously injure Heather. Then_,-r,Da-vidv disengéged from
the strliggle and luﬁged at Heather in self-defense, aftér she dr_eW the gun. (Resp. Br. p. 15).
| This theory has ho support in the record. The State cites Allyson Brown’s testimoﬁy _

- but fails to mention Brown essentially corroborated Heather’s story, which was that David



: lunged at Heather exclaiming “Pm going to knock your [expletive] teeth-down your

- [expletrve] throat you [expletrve] whore” as Heather was backlng away from h1m (R p 942

. hne 9- p 943, line 3 p 968, line 9 - p. 971 line 11). That does not sound hke Davrd was . '

acting in self- defense. Heather s backrng away does not look 11ke heat of passron

Theory #3 is that Davrd stabbed Heather but no longer had the knife when Heather
shot him. (Resp. Br. p. 15). There is no crtatron to evrdence supportlng thrs hypothesrs; Just
a statement that the jury might have found this based on “evidence including [Heather’s]
conﬂieting statements.-” d. - | | |

If the threat had snbsided, where is the legal provocation for the killing? A killing.
in those circumstances would be. marder, not sonrething less. That was the position the State 7
took in State v. Brayboy, a case testing the propriety of an involuntary manslanghter charge..
387S.C. 174,179, 691 S E.2d 482,485 (Ct. App. 2010). Also, Where is the evrdence ofheat
of passron‘> Heather shot one time, belylng any contention she was out of control given the
Supreme Court’s prior observation that shootrng twice is not evidence the defendant could
not control his actions. See Cook v. State, 415 S.C. 551, 558, 784 S.E.2d 665 668 (2015) .
(descrlblng State v. Nzles 412 S.C.515,519, 772 S.E.2d 877,879 (201 5)). Heather also said |
her decision to shoot was a “reaction” because she was afraid. (R.p.1374, line 24 - p.1375,
line 6). The Suprenqe Court has a.lready held srmilar testimony did not support manslaughter.
Cook, 415 S.C\. at 558, 784 S.E.2d at 668 (“before I knew it, I fired a shot"’ does not show
lack of self-control).. Each of .the. State’s seenarios has legal and evidentiary I;robl_erns;

These argnments be'ar no resemblance to the State’s eontentions at trial, and some of -

what happened at trial was unsettling. The State said next to nothing about voluntary

Is



mgnélaughtér, summarlly chtending supporting facts were “in the record” when -.challenged
‘ tov'valjd_éte the qharge inimé'dia;tely followijng 1ts closing argument, Which néver_ méhﬁo_ned
~ manslaugﬁtg:r. (Rpl 625,‘ iingé 12-16). “Atthe poSt—trial hearing, the Stat¢ ”argucd. Vqluntary
: 'manSIaughter w;)uld bé éppr:bpriéfe whén a v;/ife responds with deadiy force aﬂér her husband
reaqﬁes out to physicélly.h.arhi her. ‘(R.p.1733, lines 4-21). That hits évdist'urb_i_ng note f;or'
domesti;: V.i’olehcev victims;,' Who abparéntly must suffer abusevor faée the prospejcf >c»>f criminal
1iabi1_ity for p;ofecting theﬁéelves. it seems self-defense would be a no-brainer there.

The frial court kbe.l.i'e\_/e‘d voluntary manslaughter was appropriate because Héathef
testiﬁed “shé pulled the weaponup and it just kind of went off.” (R.p.1536, lines 10-.1 2).
The record does not éupporft this—Héather'lsaid she shot David when he ‘Iur.lged at her. ,
because she was séared. (R.pp.l374-75)_. The trial court’s reaso_riing did not a_écurately
summarize Heather’s testimony. Respectﬁdly, the record contains_no sensible explanation:
for why this charge was given and no senéible explanation is conceivable.

B. . The State | relies | on precedents ~that  are meanin{éfully -

' distinguishable. Neither State v. Lowry nor State v. Knoten are
it.nformativne. :

The State believes this_c'ase is like State v. Lowry, which the‘St‘ate chafactefizes as

~ aheated argument that grew into a dangerous physical altercation. '(Resp. Br. p.14).

Heather’s case anci qury afe similar oniy in that both cases inVolvé iconfrontations
~ where someone ended up dead. There was evidence in Lowry that the defendant actively
pursued the decedent: The deéedent was the‘ initial aggressor, approaching the defendant in
a grocery store parking lot aﬁd berating hini, but the defendant then loaded a ﬁféarm, shot

into the air, and followed the decedent into the grdcery store before shooting the decedent.
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315 8.C. 396, 398, 434 S.E.2d 272, 273 (1993). The defendant was entitLed t.o, a vélumary
" manslaughter chérée bééa-uise the;e was eQideﬁée ofa ﬁéatéd encoﬁnter; an imrﬁi_ncnt physic‘al :
avssault, and because .therel was e:vi.dvence tvhe. .defendant had crimiﬁal fault.'. Tﬁere Was no -
reason for the defendant té folldw the decedént'_intd the grocefy store after their parking lot
encoﬁnter. was over. | Lowry was a case Of irhperfect svelf-defense'—‘a case where the
defendant was actiﬁg in self—défense but wa; not hifnself free from blame.
Here there is no eyideﬁce of a prior conflict or that Heath_e:f was ever the aggressor.
The only evidénce ‘is that Heather spént the day avoi[ding confrontation—from the time she
and David were preparing fo leave thé house for lunéh until the time Dé\;id &alked into the
bathroom where he died. (R.p.1361,' line 7 - p.1373, line 10). There is also ne evidence
‘David disengaged from their confroﬁtation 6r_tha£ Heather follo;zved David and shot him
because she was blinded by rage. The defendant in Lowry shot ‘;he viétim, then cursed at the
" . victim, and then shot the 'victirr; again, this time in the h¢ad. 315 SC at 398.,‘434 S.E.2d at
| 273. Heather shot her husband énce, callesl for help, and begari CPR; ,(R.p.i375, line; 7-
- p.1376, line 24). wary has evidence of heat of passioﬁ. Heather’s record does ﬁ_otL »
The Stéte also says Heather’s ,casé is_ si.milar to State v. Knéten-, which the State reads
as establishing an unprovoked knife attack constitutes legal provocatioﬂ: ‘
~ The defeﬁ;iént in Knorén gave multifi)le statements to police includingj one 1n which
he admitted raping and then killing the victim after she assaulted him With a knife. 347S.C.
296,301, 555.8.E.2d 391, 393-394 (2001). The defendant recanied this statement later. He
was entitied to a voluntary mahslaughter charge tb.ase‘d on a different statément claiming the. _

victim attacked him with a knife following c_(-)nsensual‘intercourse and chased him out of the



| hous-g. The deféﬁdant, who said he was chased outside in thg nudé, rétrieved asteel bAar frérﬁ
_ his car to‘prtect himsélf and re-entered the house, 'wheré he killed “.[h¢ Viétihl When she
* attacked himm with the knife again. 347 $.C. at 363-304,- 555 S.E.2d at 395, v
Assume for vthe pﬁri)ose' of afgument that David’s unprovoked knife ’aﬁack%like the |
: | wildly different Enife aftack in Knoten—c;)unfs as legai prov'oc‘atiovn. There_rﬁust sﬁH be .
~ evidence of heat_ of passion: There must still be .evidence, aé the Supreme quﬁ explain.edA
in Starnés, that Heather was out of control and ﬁnder an irresistible impulse to d;) violence.
388 S.C. at 599, 698 S.E.2d at 609. There is no such evidence here. Heather said this
| éncdﬁnter “happened\ sd fast” and that she reactively shot because she was 'scaréd.' .
(Rlpi375, lipes 2-5; p.1395, iine_s 14-16). Heather’s circumétanc,es are not like Knoten.
They ar'e.mor‘e comparable ’to the circumstanceé thét were present in State v. Dickey, wh¢re
the defeﬁdant (a security guard at an apartment complex) admittedly acted out of fear,_ but
ina conprolled manner. 394 S.C. 491, 504,716 S.E.2d 97, 103 (2011).
C. = Presenting alternative arguménts to the jury is easy and
- demonstrates the respect the trial court, the jury, and the
opposing party deserve. '
The State argues it wouid be impractical fér a prosécutor to argue “if not murdf:r tﬁen
manslaﬁghfer.”

: Proseéufors can handle alternative arguments easily. First, the prosecutor mighf
summarize the State’s theory that Heather’s story about a_fight in the bathroom'is a
fab'rication. Th‘e" prosécutor might then emphasize that the State’s belief dqes not_couht but
“that the facts are fo_:r fhe _] ury to decide. Next, thé prosecutor might explain the evidénce the

State believed showed heat__of passioh and legal provocation if the jury'c_iid not think the

\
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State’s primary theory was correct. Again, the prosecutor might- emphasize that it is the’
‘jury.’s role to decide_the genuine facts. o
| What the State calls “he'dging” is actuaiiy being fOrthright 'V.vith_ the trial court, the

j’ury, and-the defendant*articulating alucid argument supportinga jury charge instead of
takrng a haphazard approach A sohcrtor S duty is not to conV1ct a defendant but to see that -
Justlce is done. State v. Durden 264 S. C. 86,92,212 S.E. 2d 587,590 (1975) Iti is difﬁcult.
“to see how the State’s larssez faire approach to lesser-included offenses squares with the.
| cautionary notes sounded in Cook v. State, 415 S.-C. at 559,784 S'E.2d at 669, and State v. .
- Morris, 307 SC 480, 483, 415 S.E.2d 819; 821 (Ct. App. 1991).

The reason the State’s theory of voluntary manslaughter does not work is because it _
was spackled 'together‘ after-the-fact. The State spent the trial relentlessly arguing Heather
Sims was a murdering liar. Now, it needs Heather and David’s fight to have happened. in
_ order to meet manslaughter’ slegal provocation‘prong‘. But once the State buys the testimony
abouta ﬁght,it can_not avoid the same \ivitnesses’ testimonies that Heather shot her husband
as he was charging her and she was backing avu_ay. The State cannot piecemeal this evidence,
buying some of a witness’s testimony but not all ofit. =~

At bottom, the State is attempting to do whatthe 'Supreme Court cautioned against |
in Starnes—to “impermissibly blend the elements of voluntary manslaughter and self-
- defense.” 388 -S.C-. at 5:99;698 'S.E.2‘d. at 609. Some defendants want this blend because -
voluntary manslaughter is a step down from beingv convicted of murder. Today the shoe is |
on the other foot. Regardiess of \;vho wants it, the mix is still sour. Voluntary manslaughter _‘ -

isnot a lesser-included offense of selffdefense. Id. at 599-600, 698 S.E.2d at 609. |



- D. Th_ere can be no retrial on involuntary ménsléughter. The jury
entered a verdict of acquittal and-there IS no evidence Heather :
shot involuntarily. - ' ' E

- The jury checked “not guilty”_next t_o'inveluntary manslaughter. (R.p.3). The State =~ '

does not identify any authority benhitting a second proseelitien on a chérge the jury has
already considered and rejected. |
Sfate V. Cbeley did not involve such an acquittal aﬁd does noteontro.'l.: 342 S.C. 63,
65, 536 S.E.2d 666, 667..(2000). Cooley.correctly r_easoﬁs that the conviction of a lesse:-
included charge is an irhplicit acquittal of the greater charge.. He;e, Fhe jury expreesly
aequitted on the Agreatest' charge (mﬁrder) and the smallest charge (involuntary manslaﬁghter).
Double jeopardy protects against the State retrying a person who has been acquitted for the
“same offense. United States v. Scott, 437 U.S; 82,87 (1978). | |
Moreover/, this Court’s decision in State v. Morris holds that vinvolunt'ary
manslaughter requires an unintentional act. 307 S;C. at 483,415 S.E.2d at 821. Heather’s
testimony d_ees not describe an unintentional act. The frial court said Heather teétiﬁed “she
pulled the weapon up and it just kind of went off,” (R.p.1536, lines 10-12), but the reeord :
does actually. support this. Heather said she shot David when he‘ lunged at her Becalise she.
was scared. (R.p.1374, line 24 - p.1375, line 5).
| CONCLUSION -
The standard of review forecloses ae argument Heather would like to héve I‘nade.’
Peo‘ble have been grented immunity from prosecutien in cifcur;lstanees that bear iittle
resemblance to the extenuating circumstenees of this case. ‘See, e.g., State v. Douglas, 411

S.C. 307,768 S.E.2d 232 (Ct.AAp‘p. 2014). Heather’s case is not that different from State v.

N
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Jones, in Wthh a woman V\tas grahted 1mmumty for k1111ng her live-in boyfrrend 41 6 S. C
’.' 283 286,786 S E.2d 132, 134 (2016) Even though the State s expert in Heather s case was
exposed as contradlctmg hlS own oplnlons and havmg no command ofthe sahent facts there
is some evidence supportmg the t_rlal' coUrt’s_ decisron to deny immunrty. The “any _evidence”
standard made the viMunity argument a hoh-starter._ |
Voldnta& manslaughter reqdires heat of passion—a state of mind in which the killer
succumbs to what precederrt describes as an “irresistihle urge to do Violence.” Here, both
. parties—the State and the defendant——went out of their way to prove Heather Sims had
complete control of.her facutties. Bot_h parties sought to disprove the idea that Heather was
" not in control of her actiorrs. ﬁeather claimed she shot her hushand as he brandished a knife
and lunged at her.‘ The State said it never happened. The natural result of these positions is
: the very thing that commands reversalz There is no evidence of heat of passion. The record

will not support affirmance. This Court should reverse.
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