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TEIJB Supreme Court of South Carolina
s /’z;bl"/L ,_,Z-

Walter J. McQune, Petitioner,
V.

State of South Carolina, Respondent.

Appellate Case No. 2017-001915
Lower Court Case No. 2013CP1500214

ORDER

The motion for leave to make a motion uhder Rule 60 of the South Carolina Rules

of Civil Procedure is denied.

FOR THE CO
Columbia, South Carolina

May 30 , 2018

cc:  Christian Aaron Saville, Esquire
Mr. Walter J. McQune, 299882
The Honorable Patricia Grant



The Court later learned, after signing the Final Order of Dismissal that the COD was not
received by the Attorney General's office until March 1, 2016, and the Applicant was not personally
served the COD until March 24, 2016. On April 4, 2016, Applicant mailed objections to the COD to

the Colleton County Clerk of Court, challenging this Court’s assertion that Applicant did not file

objections within 20 days of service. ﬁ:x bl 2
| (ORETGRE 2,207 this  €ourt eld-a hearingsto-detetifiineiwhether-Applicant’s oppositiofisto=his

£0D.was-timely:filed-and- meritorious. Fhiss€utt-appoiited DavidiMathews; Esquite;; to: represent

régphcéﬁ On June 7, 2017, By Applicant’s motion, this hearing was continued. On August 8, 2017,
R P

this Court held a hearing to determine whether Applicant’s objections to his COD were timely filed or

meritorious. This Court took the testimony of Applicant and heard legal arguments from both _parties.
' = —c ‘\,2

This Court finds Applicant has failed to show why this application should not be summarily dismissed

for the following reasons:;

IL. DISCUSSION

A. Timeliness of Applicant’s filing

The State asserted Applicant’s PCR filing on April 16, 2016 was untimely per S.C. Code Ann.
§ 17-27-45. “It is clear under South Carolina law that. mailing does not constitute filing. When a statute
requires the filing of a paper or document, it is filed when delivered to and received by the proper
officer. The mailing of petitioner's application was therefore not. sufficient under § 17-27-45(A).” Gary
v. State, 347 S.C. 627, 629, ‘557 S.E.2d 662, 663 (2001) (citations omitted). However, the State did not
request a dismissal based on a lack of timely filing because the State received Applicant’s objections
five days before the twenty day requirement. Applicant’s objections to this Court’s. COD were mailed
to the Colleton County Clerk of Court on April 4, 2016, twelve days after the COD was served on him

by the State on March 24, 2016. The mailing date of April 4, 2016, is clear from the postmark on
3
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South Carolina Court Administration

South Carsling Supreme Court

Columbia, South Carolina

TONNYA K. KOHN 1220 SENATE STREET, SUITE 200
INTERIM DIRECTOR . COLUMBIA, SOUTH CAROLINA 29201
TELEPHONE: (803) 734-1800
FAX: (803)734-1355

September 25, 2017

Mr. Walter McQune, # 299882
G.C.1, B-5 40B

4556 Broad River Road
Columbia, South Carolina 29210

Re:  Your correspondence received September 22, 2017
Dear Mr. McQune:

As requested, we have enclosed a copy of the court calendar for the 14th Judicial Circuit for
the month of June 2017. Additionally, enclosed is a copy of the Supreme Court's Order
concerning the cost for copies and mailing. Please be advised that should you request
additional documents, you will be charged per the enclosed Order.

All terms of court dating back to 2002 are available on our public website at
http://www.sccourts.org/calendar/scmapimg.cfm, and may be downloaded and printed free
of charge. If you are not able to access the internet, you may wish to have a friend or family
member do so on your behalf.

Sincerely,

Staff Attorney Section/tr
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Circuit Number |  6/5/2017 | 6/12/2017 | 6/192017 |  6/26/2017
14 Common Pleas Non- {Common Common General Sessions
Jury/PCR 5, 6 Pleas/Common Pleas {Pleas/Common Pleas :Colleton
Goodstein, Diane Nonjury Nonjury Buckner, Perry
Colleton Beaufort
HAFFENDEN 5, 6 Mclntosh, R. Goldsmith, Brooks gy 26, 27, 28, 29
NO CR NEEDED 30
Common ROWE 12 am MANLEY 19, 20, 21,
Pleas/Common Pleas |[NOCRNEEDED 13, 14, |22 am General Sessions
Nonjury 115, 16 INO CR NEEDED 23 Beaufort
Beaufort Mullen, Carmen

Goldsmith, Brooks

ROWE 5, 6, 7
NO CR NEEDED 8, 9

General Sessions
Non-Jury
Mclntosh, R.

MANLEY

'Common

Pleas/Common Pleas
Nonjury

Hampton

Buckner, Perry

NO CR NEEDED

iCommon Pleas Non-

Jury 5
Toal, Jean

Common Pleas Non-

\Jury/General Sessions

Non-Jury 7
Buckner, Perry

YOUNG 7

Common Pleas Non-

Jury/PCR 9
Goodstein, Diane

HAFFENDEN 9

General Sessions
Hampton
Buckner, Perry

HILL 12, 13, 14, 15
NO CR NEEDED 16

Common
Pleas/Common Pleas
Nonjury

Jasper

Mullen, Carmen

MANLEY

Common Pleas Non-

Jury
Mclntosh, R.

ANDERSEN 19 am, 20
am

ANDERSEN 21, 22

NO CR NEEDED 23

Common
Pleas/Common Pleas
Nonjury

Colleton

Buckner, Perry

HILL 19, 20 am
HILL 21 am, 22 am
NO CR NEEDED 23

General Sessions
Non-Jury
Mullen, Carmen

MANLEY 19 am
NO CR NEEDED 20
HILL 21, 22 pm
MANLEY 23

ROWE

General Sessions
Beaufort
Brown, D.

MANLEY 26
NO CR NEEDED 27, 28,
29, 30

Family Court
Beaufort

Smoak, Gerald C.

Family Court
Allendale / Beaufort
Fuge, Peter L.

Family Court
Colleton
Creech, Wayne M.

Family Court
26
Beaufort




Eh? 3

HARTLEY 35, 6
HAFFENDEN 7
HARTLEY 8, 9

Family Court
Colleton
Malphrus, Deborah A.

BROWN 5, 6
HILL 7
LANDRY 8
ROWE 9

HARTLEY

Family Court
Beaufort
Malphrus, Deborah A.

BROWN 12, 13, 14 am
BROWN 15, 16 am

TAYLOR 19 am, 20
TAYLOR 21 pm, 22, 23
am

Family Court
Beaufort
Fuge, Peter L.

HARTLEY

Family Court
Jasper
Seigler, W. Greg

BROWN 19, 20 am
BROWN 21 am, 22 am
BROWN 23 am

Family Court
Hampton
Tiffany, Katherine H.

YOUNG 19, 20, 21, 22
NO CR NEEDED 23

Fuge, Peter L.

BARTLEY 26

Family Court
Beaufort
Malphrus, Deborah A.

BROWN 26, 27, 28 am
NO CR NEEDED 29
BROWN 30 am

Family Court
Allendale / Beaufort
McGee, Randall E.

NO CR NEEDED 26, 27
TAYLOR 28, 29, 30 am

-{Family Court
29, 30

Beaufort
Fuge, Peter L.

HARTLEY 29, 30
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of people's mercy. I think the Attorney General's Office would
agree that he substantially complied and that justice requires
that his objections be considered, and we would only ask that
the Court consider Mr. McQune's objections ---

THE COURT: Mr. Mathews, we are past that now. I'm ready

to hear from you on his objections. That's the purpose of us,

e e . eanenarn e e S S AT TR

having scheduled this hearing. You have the burden of proof.

[—

Move forward... .
o MR. MATHEWS: Thank you,>Your Honor. Your Honor, thée crux
of his argument is that he was not éompetent at the time of his
PCR hearing and there are findings in the record to that effect.
He got a Blair hearing at his first PCR and in that he was found
incompetent -- well, not found incompetent, but the doctor says
he was incompetent. And yet somehow a consent Order with his
signature on it was presented to give up his right to go forward
with a PCR application. So, he didn't get a fair bite at the
apple. '

THE COURT: Are you going to call Mr. McQune as a witness?

MR. MATHEWS:\ Your Honor, like I said, I've gbne back and
forth trying to figure out exactly where we were when this was
to set aside the final hearing and have the objections
considered or whether we were ready to go forward with an
evidentiary.hearing. I wasn't clear exactly where»we are. I

talked some to Mr. Neely and I think he thought we. were even-

earlier in the process than I thought we were. So in terms of
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Examination of Walter J. McQune by The Court

=%

guilty and would have insisted on going to trial to challenge
the charges grounded on the involuntary confession in violation

of the Sixth Amendment made applicable to the State by way of

15

the Fourteenth Amendment; due process violation. South Carolina

Constitution Article I; Section III, Fourteenth Amendment. I
didn't want to challenge this issue right here that he's trying
to get me to challenge on the record.

VOIR DIRE EXAMINATICON BY THE COURT

THE COURT: Now, when you say "he", you're feferring to Mr.

Mathews?

MR. MCQUNE: My counsel, yes.

THE COURT: So in other words, the issue that Mr. Mathews
has raised with you is not the issue that you would have
preferred to have put in your amended application, but there is
no amended application raised in that issue before the Court at
this time; is that right?

MR. MCQUNE: I wanted to amend the application.

THE COURT: I understand that you wanted to, but there is
no amended application on that ground at this time; is that
correct?

MR. MCQUNE: Yes, sir.

THE COURT: Okay, David, ask a question.

Q Please tell the Court why you did not feel that you gbt a
fair hearing at either - at the PCR level, your firsﬁ.P,CR,,whyw

you did not get a fair bite at the apple the first time?




10
11
12
13
14
15 -
16
17

_ prejudice T
THE COURT: Slow down a little bit, Mr. McQune, I'mAtrying
to follow you. Start over again as to why you felt like you |
didn't &et a fair hearing at the PCR hearing?
MR. MCQUNE: Because the Honorable Carmen T. Mullen erred
on August 8th, 2007.
THE COURT: You're talking about Judge Mullen?
MR. MCQUNE: Yes, sir.
THE COURT: What about Judge Mullen?
L ]

Examination of Walter J. McQune by The Court

A The Honorable<Carmen“T¢cMullen, she erred on August 8th

e e - - Premnpacmene i

2007, when she did_ not conduct an ev1dent1ary hearlng with me to

i £

establish a complete record to ascertaln whether PCR 2004 -CP- 15—

e ——— e,

[ PP S

S

MR. MCQUNE: She did not conduct an evidentiary hearing to

ascertain whether PCR 2004-CP-15-1002 was knowingly, voluntarily

and intelligently waived under statutory and constitutional

N——

rights with prejudice under Brannon v. State 548, S.E.2d, 866,

18

20
21
22
23
24
25

Lo |

decided in 2001, in wviolation of Rule 71.1F, South Carolina

e —

Rules of Civil Procedure-—

MR. MATHEWS: Your Honor, if I might interject, this has
sort of been an ongoing problem. Mr. McQune knows a lot of ---

THE COURT: I'm going to give you a chance to argue at the
end, but right now before you start making a clcsing arguﬁent,
thlS is a w1tness on the w1tness stand who is subject to Cross-

examination. So please proceed and let me hear it all and

B



MR. NEELY: That's correct, Your Honor.

THE COURT: All right. ©Now, therefore, 20 days from March
24th, 2016,4would include within the time of April 4th when he
placed it in the mail? 4

MR. NEELY: That's correct, Your Honor.

THE COURT: Even though it had not been filed by the Clerk
of Court of Colleton County at that point? |

MR. NEELY: That's correct, Your Honor.

THE COURT: And so you say that even though there was more
time utilized in the 20 days in my conditional Order, you think
T should consider the objections that Mr. McQune raised, his
written objections, to the Conditional Order of Dismissal. _Iggg

being that he was inco November 23r 2005 nd March
2nd, 2006, and that Judge Mullen erred on August 8th, 2007, when

she didn't conduct an evidentiary hearing to establish a record

to ascertain whether or not his PCR application was knowingly

and intelligently being withdrawn with prejudice. And that his

incompetency prevented him from timely filing and that this.

claim could not_have been raised, he says, in.2004, because it

Pl

was not in existence to be discovered and raised until the iggg

ggggéd the consent Order of dismissal without issuing the final

=~

=

Order of.judgment, all of whigh are set forth in his written

that?

et e =

objections: do

~ MR. NEELY: Yes, sir, Your Honor. Each one of those
f_‘—’_'_‘_’_-v:‘ e

ou understand

objections was contained in his original application which had
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will certainly listen to him because he wanted to move to amend.
Talk to him and tell me if there is anything else yo ged to
tell me, because I am ready to conclude. /W

MR. MATHEWS: Your Honor, Mr. McQune feels that it is wvery
important that the Court carefully éonsider the procedural
history that he has set forth in his many --—-

THE COURT: In his objections to the Conditional Order of
Dismissal? |

MR. MATHEWS: Yes, Your Honor.

THE COURT: I've got it in front of me. All right, listen
to me carefully. I'm going to give you both two weeks. I want
proposed Orders from you by two weeks from today. Mr. Mathews
thinks that I'm supposed to decide whether this is a full
hearing or not; I disagree. I have to decide every issue that

is in front of me. Tizﬂfgéing to tell you both right now tﬂgE-ET>

think Mr. McQune was entitled to a hearing today.

When I say a "hearing," Mr. McQune obviously wanted_me to
reach the merits, which you disagree on how I should treat.them,
Mr. Neely. Mr. Mathews even wants to raise matters today on
behalf of Mr. McQune that were not raised in the original
application. Therefore, Mr. McQune stands up in the middle of
the hearing and asks me to continue the hearing so he can amend
his application.

o What is ‘before me are Mr. McQune's objections to the

Conditional Order of Dismissal and I believe Mr. McQune is
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.451;;;1ed at the very least to a hearing today on thatx Which

may lead to the Court addressing the merits raised in the
objecfions to the Conditional Order of Dismissal, which is Why I
asked Mr. Mathews to present his case when we began today so
that I could understand completely the position of the
appliéant. V

This is a strange procedural history in that I believe that
both the Attorney General's dffice and Mr. McQune had gotten my
Cénditional Order of Dismissal, certainly in much less time_thén
what they tell me in this hearing they received it.

Therefore, both of you will address in your Order's Mr.
McQune's objections to the Conditional Order of Dismissal. You
will have two weeks from today to send in the Order. You will
send them to me at P.O. Drawer 470, Walterboro, 29488. You will
copy opposing counsel on your transmittal of your proposed
Orders. You will include a self—addressed, stamped envelope
with sufficient postage affixed thereto.

The reason‘I'm doing that is because post conviction is a
common pleas matter, and in common pleas, Mr. McQune, we have e-
filing. .However, post conviction is exempt from e-filing right
now. Now, if you want to send me yQur Order by e-mail, you can
do éo. I will then consider, along with his objections to the
Conditional Order of Dismissal, how I wish to rule in this
matter...I wanted to.get _some idea todaymofwwhat_Mr..MCQQDQM:::.. -

Mr. McQune, don't keép raising your'hand. The hearing is over
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