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(State's Exhibi; Numbers )1 through 23B were marked
| for identification.)
THE COURT: Okay. Mr. Henry, yéu're up.
MR. HENRY: I didn't know which seat to sit in, .
Judge.
THE COURT: You can sit wherever you want to. _You
can sit in the jury box if you want to.
MR. HENRY: I would like that. Never had that
opportunity.
. THE COURT: Okay. All right. All right. Bring Mr.
Watkins in.
(Mr. Watkins'entered the courtroom.)
~ THE COURT: Okay. We're ready on the case of the
State and Robert Max Watkins. And it has been filed this
morning with the Court.two motions by Mr. Henry, the
attorney for the -- for Mr. Watkins. He has filed a
motion for Mr. Watkins indicating that Mr. Watkiﬂs wants

to proceed pro‘se and -- under Foretta versus California.

The posture of>this cése is that the matter comes
back for a new trial from the‘Supfeme Court. And the --
Mr. Watkins has been in the Greenville'County jail now
for some pefiod of time. I don't know exactly how long.
Do you have that information, Mr. Marchant?

MR. HENRY: Feb;uary the 6th, Judge.

THE COQURT: Since February the 6th of 2008. And I
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just F—_I just received the motion-after we qualified the
jury downstairs, so I was taken a little bit by surprise.
Mr. Watkins was appointed the public defender, John

Mauldin, to represent him. . Mr. Mauldin had two or three

,meetingsvwith Mr. Watkins and asked to be relieved. Both

sides filed motions. And the Court granted Mr. Watkins'
request to be relieved and the right to appear pro se.
And then we had the trial set, getting reédy to go
forward, and Mr. Watkins changed his mind and wanted
appointed éounsel. And the Court covered the Greenville
roster and wanted to appoint.Mr. Watkins competent
counsel. And the Court appointed Mr. Henry, Ste&e Henry,
to represeﬁt Mr. Watkins after considering the matter
very serioﬁsly. And Mr. Henry is a very experienced

criminal lawyer, having tried numerous criminal cases as

-well as death penalty cases and things of that nature.

And Mr. Henry has been representing Mr. Watkins and has

"done a great deal of work on the case that the Court is

familiar with and I hope Mr. Watkins is familiar with
that. And‘the Court is aware of some of the
investigation, not by ex parte communications, but by
the -- some reqﬁests for funding. And that's how the
Court is familiar with Mr. Henry's work.

But other than that Mr. Watkins has filed -- he's

made a motion.this morning to appear and represent




106

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

himself profse. The Court is required to conduct a
hearing in that matter. But Mr. Watkins, the -- first of
all, the Court hés got‘to hear from you as to whether or
not you want.to proceed in this courtroom, in front of a
jury and the public, pro se in a -very serious matter. So
what do you have to say about that?

MR. WATKiNS: Yes, sir. I -—--

THE COURT: -You got to stand up. You're going to
have to do that during the court proceedings.

MR. WATKINS: Okay. Thank you. . My apologies. Yes,
sir. I would like to proceed pro se with standby
counsel, because we have different objectives as far as
my representation, as far.as the methods that we're going
to proceed, how wé‘re going to cross-examine the
witnesses and stuff like that, and how I want to present.
I feel it's better that I cross-examine them because I
think he's like held to a prbfessional conduct or
something, énd he's limited to certain things he's
allowed to do, where I'm not limited to certain things.
And I believe he would better advise me from that point
as standby counsel and I can get more evidence and
things, more cross-examination oh the witnesses on my
behalf. |

THE COURT: Mr. Watkins, you may be misguided on

that. He's not limited by any ethical -- well, maybe
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ethical standards to a certain extent in the courtroom,

but you're limited-by the rules of evidence énd the rules

‘of civil procedure. And you will not be able to ask

anymore questions on cross-examination than Mr. Henry
would. You will be bound by the rules of evidence. And
if I rule against you I can't advise you, and then Mr.
Henry may not be. able to coach YOu anymore after that.
And yéu can‘tlhave'hybrid represeﬁtation. You can't have
two lawyers in the courtroom. Only one of you can be in
charge and handle your case. And I don't know what you
know about opening statements, and what you can say, and
what you cannot say about what defenses are, and you have
to understand that. the Court cannot assist you in the
trial. I will make ruliﬁgs for the -- on this case,
evidentiary rulings and procedural rulings, and you're
not going to be able to gét in any more than Mr. Henry
can get in;

MR; WATKINS: I believe ---—

THE COURT: I mean, I don't think you know the rules
of evidence. You've written a lot of -- a lot of
communications with the Court, *‘and sometimes you've been
maybe righ£ and sometimes you may have been totally dead
wrong. But now in this courtroom; this is your day in
court before 12 jurors. And this is a very, wvery serious

matter, Mr. Watkins. And if you're going to proceed pro
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se, I'm not sure you know how to select a jury.- I'm not
sure you know how many strikés yoﬁ're entitled to, and
all that stuff, and why you should do éertéin things. I
know you've done a lot of research and work on thé law
while you've been incaréerated.

But you can represent yourself. I'm going to have
to conduct a hearing and ask you a lot of questions, but
I've got to know -- the reaséns youfve givén me right now
as far as you getting more in and can do more than Mr.
Henry can, it's just not an accurate statement. You
cannot do that. You're going to be bound just like a
lawyer in this courtioom. And I don't want you to think
that you're going to be able to get anything else in that
he can't get in.

MR. WATKINS: I understand, yes, sir.

THE COURT: Okay. Now, do you want to proceed pro
se?

MR. WATKINS: Can I discuss it with my attorney?

THE COURT: Yeah, you can talk to him.

MR. WATKINS: Yes, .sir, I'm going to do it pro se.

THE COURT: OQOkay. We're going torhave to have a
hearing. I'm gqing to release my jurj panel until 1:30.
And I'm going to conduct the hearing on the record. And
then we'll start the trial hopefully at 1:30.

MR. HENRY: Judge, do you want to hear from me at
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all on this issue,‘or are 'you —

‘THE COURT: 1I'll be glad to heaf,from you. I Jjust
have got to make sure that Mr. Watkins understands the
advantages and disaqvantagés.

MR. HENRY: Yes, sir.

THE COURT: And what concerns me is that he may not
know the rules of evidence, the rules.of procedure, énd
he may want to get stuff in the trial that's just totally
not admissible.  If I have to rule against him, I knéw
he's read‘aflot’of law 'since he's been in incarcerated.
And that's édmiréble. But the Court just wants him to

know that this is his trial and we're=going to make sure

that he has a fair trial. But I do not know what -- why

he would think that he cénido things that you could not
do, Mr. Henry. That's what concerns me. But he's got‘é
right to go forward with it. And once he sfarts he'é
going to have to handle it himself.

MR. HENRY: Yes, sir. I think his only concern, and
he can correct me if I'm wrong, was that he wanted to be
pro. se all along: He got -- I think he kind of choked,
for lack of a better term, the last time when you had
that hearinéAbefOre the trial, and he decided to ask‘for
counsei at the last minute. 'This is not a request to ask
for a continuance for this reason. You understand, he's

not asking to put it off because of the pro se request.
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He i1s asking that‘hé not be pro se without standby
counsel for the same reasons that you've given. .

And I think that the way I read,the'cases and tﬁere
is a very strong South .Carolina case that deals with the
same Foretta issue, is that he's got that right and the
only other way--—,thé-only way to-deal with it is to find
out if it's being voluntarily entered into and if he's
intelligent enough to enter into that decision. And I
think clearly from my working with him, he is.

Which I don't want to tell the judge, you've got to
conduct your own hearing, but Roberf has been writing me
about three letters a week. Everything he's written to

me, Judge, is about the.strategyfof the case. $So he's

. been over this for not only the time he's been in jail

since February, but for the seven years prior to that.

So he's got ,a compelling interest in wanting ﬁo present
his case. He knows that thé rules have to be followed in
the process.

THE COURT: Well, . if -- if -- hé's got to understand .
what he can do as far as examining witnesses, and
questioné he may be able to ask and may not be able to
ask. And I'm aware of your abilities, and your
underéténding. And'it'—— what -- in-fairness to Mr.
Watkiﬁs, he's -- this is an armed robbery charge and I

think it's 10 to 30 years. He understands all that?
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MR. HENRY: He does very well.

 THE COURT: And this is a very, very important case.
And to the best of our ability we're going to conclude it
this week because he's been waiting six or seven years to
get this —- and the State has been waiting. There's two
sides, the State and the defense. Wé've got to put it
behind us eventually. And I don't think he's aoing this
for purposes of delay. And -- because we've been through
this one time before and I couldn't let him do it for the
p&rposes of delay. And I know you've had -- you have
been working on this case along with other people, Mr.
Henry, and you're prepared. And when I let --= he's going
to have to proceed with all of hisAmotions and everything
when we start.l

MR. HENRY: Yes, sir, I understand.

THE COURT: And jury selection.

MR. HENRY: Yes, sir. And if he has -- I'm not
asking to leave, but if you grant his motion and you want
me to stay as standby counsel I'm volunteering to do
that. I mean, this does just change the set up, but I
think that's what Robert is asking that I stay as standby
counsel. Isn't that right, Robert?

MR. WATKINS: Yes.

MR. HENRY: And we have talked about some of the

procedures. already. Now, you know, you have objections
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during trials and lawyers on both sides, some more than
others. But I think that -- I want to make sure you
understand that he feels very strongly -—-

THE COURT: But we can't have both of you being a
lawyer in this case.

MR. HENRY: I understand that. I'm not asking to be
co-counsel but standby counsel.

THE COURT: And every time a question is asked, or
every time he wants to ask a question, and if the other
side objects and I sustain the objection, we cén't be
breaking every time for him to télk to you and ask the
question.

MR. HENRY: I understand that.

THE COURT: It just can't proceed that way.

MR. HENRY: I understand. He understands that too.

THE COURT: And ---

MR. HENRY: But as the decisions have said, Judge,
it's a right. It may not be what everyone wants, but he
still has that.option to ask for it. |

THE COURT: Okay. All right. Mr. Watkins, you come
up here. I want to put you under oath. We're going to
have a hearing right now. If y'all want to stay you can
stay. If you don't want to stay, people in the courtroom
can leave. |

THE CLERK: Sir, please place your left hand on the
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ROBERT WATKINS

Bible and raise your right hand.

ROBERT WATKINS

Having‘been first duly sworn, testified as follows:

THE CLERK: Please be seated. Elease state your
full name for the record.

MR. WATKINS: Robert Maxwell Watkins.

THE COURT: All right. Mr. Watkins, how old are
you?'

MR. WATKINS: Forty-three.

THE COURT: Okay. How much education do you have?

MR. WATKINS: I graduated.

THE COURT: Where did you go to school?

MR. WATKINS: Pinesburg High School.

THE COURT: Where?

MR. WATKINS: Pinesbﬁrg.

THE COURT: Where was that?

MR. WATKIﬁS:’ In Maryland.

THE COURT: In Maryland. Okay. What kind of work
did you do before you were incarcerated?

MR. WATKINS: Detail work and cut hair.

THE COURT: Okay. And have you ever been treated
for the abuse of alcohol, drugs, o6r for any mental
illnesses?

MR. WATKINS: I have been to Homesview for drug

abuse.
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THE COURT: Okay. - Did you successfully complete
that program?

MR. WATKINS: Yes, sir.

THE .COURT: All right. You've been incarcerated
now, and they're - I know there are different things
avallable in jails and in the prisons. Have you taken
any medication, drugs, or alcohol in the last 24 hours?

‘MR. WATKINS: No, éir.

THE COURT: Okay. Do you know of anything that
would affect your ability to understand the proceedings
and what we're doing here today?

MR. WATKINS: No, sir.

THE COURT: Okay. Now, have you ever been examined
by a doctor in regard to your competency to stand trial?

MR. WATKINS: No, sir.

THE COURT: <©Okay. And are you aware of any
physical, emotional, or nervous pfoblems, or anything
that would keep you from understanding the proceedings in
court?

MR. WATKINS: ‘No, sir, I'm just diabetic, and my
blood sugar sometimes may drop. That's it.

THE COURT: What did you take for diabetes?

MR. WATKINS:’ I do it by diet. |

THE COURT: Just diet?

MR, WATKINS: Yeah.
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THE CdURT: Okay. All right. Have you ever had any
training, formal training in the law?

MR. WATKINS: No, sir.

THE COURT: Okay. Now, you have been in court in
criminal proceedings before,‘but now you have been in at
least one trial which was yodr previous trial. Have you
ever been involved in any criminal trials in circuit
court otﬁer.than that one trial?

MR. WATKINS: No, Your Honor.

- THE COURT: Okay.: Now, you understand that you're
charged with -- where is the indictment? You understand
that you're'charged'with~armed robbery on December the
19th of 2001, and you went through your first trial. And
you're charged with' committing armed robbery at the Chuck
E Cheese here in Greenville on December the 19th of 2001,.
and count two is that you were qharged with possession of
a weapon in the commission of that crime.

MR. WATKINS: Yes, Your Honor.

THE COURT: Okéy. Now, youAundérstand’that the
minimum sentence is 10 years and ﬁhe sentence -- the

maximum sentence is 30 years. If you're convicted --

it's a sentence without probation or parole. We normally

refer to that as you would have to serve at least 85
percent of the whatever sentence you gét.

MR. WATKINS: Yes, Your Honor.
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THE COURT: Okay. Do you now the elements of a
crime for armed robbéry?
MR. WATKINS: No, Your Honor.

THE COURT: 'That the State has to prove beyond a

‘reasonable doubt?

MR. WATKINS: No, Your Honor.

THE.COURT: All right. Okay. I just asked you if
you're found guilty of this charge the Court is required
to sentence you to at least 10 years and could impose a
sentence at much as 30 years. Do you underétand_that?

MR. WATKINS: Yes, Your Honor.

THE COURT: And fhén if you are found guilty of the

possession of a weapon during the commission of that

‘crime that would -- could be an additional five years.

MR. WATKINS: Yes, Your Honor.

THE COURT: Okay. Now, if you -- you represen;
yourself, Mr. Watkins, and you must clearly understand
this, you have a Constitutional right to represent
yourself, but you're going to be on your own in this
trial. You understand that?

MR. WATKINS: Yes, Your Honor.

THE COURT: I cannot tell you how you should try
your case 6r advise you on how to try yéur case. You
understand that?

MR. WATKINS: Yes, Your Honor.
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THE COURT: Now, I don't think you're that famiiiar
with the rules of evidence. You may not know what a
leading questionAis. Or you may not know what questions
you may or may not be able to ask, such as hearsay
questions, things of that nature. Do you understand
that?

MR. WATKINS: Yes, Your Honor.

THE COURT: Db you know what the hearsay rule is as
far as the evidence goes?

MR. WATKINS: Yes, Your Honor.

THE COURT: Do you know what leading questions are?

MR. WATKINS: Yes,.Your Honor. |

THE COURT: Are you.familiar with the rules of
criminal procedure in South Carolina?

MR. WATKINS: No, sir.

THE CbURT: All right. Some of those rules govern
the way that criminal action is conducted in court. Are
you familiar with what you may or may not be able to say
in opening statements?

MR. WATKINS: ©No, Your Honor.

THE COURT: Do you think you can make an opening

statement to this jury and stay within the rules of

‘evidence in the -- and what's permissible?

MR. WATKINS: No, Your Honor, not in opening

statement.

117
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THE COURT: You what?

MR. WATKINS: No, Your Honor.

THE COURT: You know it could-be embarrassing to —-
if you're outside the rules of evidence or-rules of
procedure, Mr. Watkins, and I have to sustain objections,
and if yoﬁ're standing up making your opening statement
or closing argument, it's going to be very difficult for
you to be taking breaks and going back and.consulting
with Mr. Henry. Do you understand that?

MR. WATKINS: Yes, Your Honor. .

. THE COURT: Okay. Now, certain motions may be or
may not be able to be made before the trial, duriﬁg‘the
trial, and after the trial is over. You will be required
to make the proper mbtions at the proper time'sometime to
preserve the record for appeal. And I know you're
familiar with appeals and how important the record ié and
how important an attorney is. If you miss that and
weren't able to do that, that could be detrimental to
your case if you -- I don't know what the jury is going
to find in this case. I don't even know what the
evidence is going to be. But if you missed a motion at
an appropriate time and you failed to preserve a record
for an appeal, then you may lose your right to bring that
issue up on appeal. ‘Do you understand that?

MR. WATKINS: Yes, Your Honor.
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THE COURT: Okay. Now, a serious issue may come up
as to whether or not you will testify or whether you will

not testify during the trial. In your testimony if you

‘testify -- do you understand your Constitutional right to

either testify or to remain silent?

MR. WATKINS: Yes, Your Honor;

THE COURT: We may reach a point where you have to
make that decision and that's the most important decision
sometimes that a criminal defendant has to make in a
criminal trial, is whether to testify or not to testify.
I don't know what the evidence is going to be or -- and
what your decision should be in that regard, and I cannot
advise you on.that. And if you chose to testify then

you're going to be on your own. You can't just say what

~you want to say, 7You're going to be limited to answering

" the questions. You can give direct examination, but

you're going to have to give testimony that's within the
rules of evidence. You just can't say whatever you want.
You cannot present a theory that -- that's hot admissible
in evidence. And you need to understand that.

Do you understaﬁd'the importance of whether you.

testify or ‘not testify, and what you say or what you may

not be able to say is very ‘important?

Now, if you had an attorney like Mr. Henry he could

ask the guestions and get out all of your relevant
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testimony in front of.this jury, or you could consult
with him on whether you should testify, and what evidence
you've heard, and what your strategy and things of that
nature should be. And even the presentation of evidence
by a criminal defendant is very important in a criminal
case. |

Now, I don't know if you have any prior convictions
or not but the State may be able to impeach you on priof
convictions. Are you aware of that. |

MR. WATKINS: Yes, Your Honor.

THE COURT: Okay. I don't know if you testified in
your first trial or th. I really doﬁ't need to go over
that with you. If you don't testify I would of course
instruct the jury that that was your Constitutionai right
and they ceuldn't hold that against you. But, are you
aware or do you know what pessible defenses you may have
in this case?

MR. WATKINS: No, Your Hpnor.

THE COURT; Do you intend to offer any possible -
well, okay. I don't want to go into that too much with
you, because you don't have to -- maybe the: prosecution
may not be entitled to know that. You must clearly
understand, Mr. Watkins, that a lawyer could help you in
essential things during thisytrial, including the rules

of evidence, the rules of criminal procedure, and the
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preéentatiohAof‘aﬁy defense that you may have. ' He could
ensure that a proper record is made for the purposes of
appeal for you, whicﬁ you may not be able to do. 1I've
got to make sure that you understand the advantages and
thé disadvantéges-of you representing yourself. That's

the purpose of this record. That's the reason we're

. making this record.

And it would -- I'll just tell straight ﬁp in my

opinion it would be far better for you if you were

"defended by a trained lawyer such as Mr: Henry, than you

would be by yourself. BAnd I say that because the trial
of a criminal case is -- the trial of any case is one of
the most difficult undertakings that any person can do,
particularly'a-serioﬁs case. like armed robbery and
murder. I believe it's unwise for you to try to
represent yourself;

I‘do notrbelieve you're familiar enough with the
law, the rules of evidence, the rules of procedure. 1
don't know if‘yéu're familiar with some of the work Mr.:
Henry has done. And I would strongly urge you notAto try
to represeﬁt yourself, because I don't believe you're
that familiar with the court pfocedure. And I'm
concerned witq your'opening statement. - And if we reach
the closing argument stage, I don'tAknow if you would

have brought out eVerything properly so that you could
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cover the evidence and what's been présented and your
legal pdsition and what your defenses are, if any. Of
course you don't have to pro&e yourself innocent. The
State has got to prove you guilty Beyond a reasonable
doubt.

And in ligﬁt:of the penalties; the seriousness of

these charges, and the difficulties that you'll face, is

it your earnest and sincere desire, understanding the

disadvantages and maybe any advantages that you see,
understanding all of that,' Mr. Watkins, is it your
statement to the Court, .clearly undef oath here, that you
want to represent yourself and give up your right to be
represented by a competent lawyer Such as Mr. Henry.

MR. WATKINS: No, I don't want to give him up.

THE COURT: What?

MR. WATKINS:i No, I'l3l take him as a lawyer. My
aunt said take him as a lawyer.

TBE COURT: You're going to take him as your lawyecr?

MR. WATKINS: My aunt said..

THE COURT: Okay. Go ahead and let Mr.>Henry
represent you. Okay.

MR. WATKINS: All right.

THE COURT: Okay. We will ——‘anything else you want
to say, Mr. Heqry?' |

MR. HENRY: Not on that issue, Judge.
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THE COURT: Okay. We got some motions pending which
you can handle now.

MR. BHENRY: Yes, sir.

THE CQURf: Okay. Now, I —= okay. Go ahead; You
and Mr. -- Mr. Mérchant talked to me about a witness.

MR. HENRY: Yes.

THE COURT: 'Mr. Marchant, anything -- you stood up.

 You going to say something or you going to let Mr. Henry

say?

MR. MARCHANT: I was going ﬁo answer any questions
you may have, Your Honor.

THE COURT: Okay. I asked Mr. Marchant to subpoena
a witness and make that witness available so you -- and
you could discuss whatever you needed to discuss with

that witness, or do whatever we needed to do to make --

making that witness available. I know you weren't

available at some point, but we had Wednesday as a
deadline. He said they had found this witness by
Wednesday. I think we did some e-mails on that.
| MR. HENRY: Yes, sir.

THE CéURT: Okay. Go aheéd.

MR. WATKINS: I talked to her just a few minutes
ago. I don't think that's the only issue involved with
the missing witness though.

THE COURT: Okay.
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MR. HENRY: What concerned ﬁe, I went back and
checked the record in this case, and what concerned me in
addition to the witness being unavailable for seven years
was why it happened and whether thelpolice knew about it,
which I think is a significantAdistiﬁction. So I went
back and looked at the record and I pulled out the 911
tape from this case. And the caller was Jimmy Skelton.
He was one of the managers at the restaurant. And his
call, if you recall, or maybe you don't know this, but
there were four witnesses who were employees at the
restaurant who have been a part of this case from the
beginning from 2001 when it happened.

And this last witness, this Ms. Reilly, just came
into the picture last week. What concerned me was not
only not having access to her and not be able to
investigate her more, which I still think we should be
able to do, but whether or not the police were aware that
there were five witnesses and not four witnesses back in
2001, or any time since then. The 911 tape clearly shows
that Mr. Skelfon éays there are five of us here at the
restaurant on the.day of the robbery.

Now, certainly that would put the police on notice
that we've got five witnesses who say they're there, we
only have four we've inferviewed, what happened to the

fifth witness. There doesn't seem to be any
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investigation, or concern about that witness being gone
for seven years. . Now, tHat's one issue. Did the police
know? I think they did. I think there's evidence that
they knew. .

Secondly, you've got fQur other witnesses, all
restaurant witnesses who knew. .The evidence that we -- I
found out today is that the fifth witness who was there
for the robbery, saw the person that did the robbery, was
sitting at the same table as the othér four witnesses,
ran and hid in a room before the police got there, with
the knowledge and cooperatién of the other four
witnesses. -I don't think making her available today for
me to interview satisfiés my need to investigate the rest
of that issue, what the police knew and what these other
witnesses knew.

I think there is Brady material in here for example.

-I want to know -- I want a chance to talk to these people

to find out how they can hide a witness from the police
if that's what happened for seven years. And if the

police knew, which I think they did from the 911 call,

"why they didn't pursue this other witness who, when they

investigated, was apparently sitting in the back room
someplace. And they knew there were five people involved
from that 911 call.

I don't think that making her available today for me
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;/“\ 1 to interview, which I have done, is enough. And that's
2 my motion. That's my supplemental motion for a
3 continuance. I'm concerned about what happensAto a
4 witness who disappears for seven yea?s, if the police
5 knew and if certainly the other witnesses all knew
.6 according to this witness. And I've got the 911 tape if
7 you want to hear it to confirm what Jimmy Skelton said,
8 but he said there are five of us here.
9 . THE COURT: Well; no, I believe ydu.
10 " MR. HENRY: I brought it just in case I needed it
- 11 for the record, if you needed to listen to it. |
12 THE COURT: Mr. Marchant? |
s 13 MR. MARCHANT: Your Honor, I -- I think we've gone
| 14 over this about the 911 tape. I don't have a copy of it.
15 I don't know what if in anything it says. I'm certainly
16 not séying Mr. Henry is not correct in the fact that Mr.
17 Skelton who placed the céll may have said that there were
18 five witnesses. I have spoken with each of my officers
19 who are going to‘testify here today in the case. The
20 lead officer is seéted to my right, Will Bruce. He had
21 - no knowledge of a potential fifth witness, nor did any of
22 the other officefs until I contacted them myself last
23 week when one of the other witnesses that was an employee .
24 at the restaurant that evening informed me that there was
(’\; 25 a fifth.
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Now, I don't know whether or not they listened to
the 911 éape that evening or if they listened to it at
all. So in that respect, I guess you could agree that
Mr. Henry's point is well taken that the police did have
information of a fifth witness because thatiwas made on
the %11 tape. Again, I'don't know - if they reviewed the
tape or not, butvit's the State's position that that is
not sufficient for a continuance. He can certainly
question them about théir investigation and the

thoroughness of it. And as well the witness is here, is

“available.

I do not believe that there is any additional
information that she can pfovide to’ law enforcement, to
the defense, or to the Court that is contradictory to
what we already know from the other employees. So to me
it"s not a'Brady issue. It is a thoroughness of the
investigation that can be brought up and be questioned,
an -- as well as Mr. Henry can attack the credibility of
the witnesses who failed to inform law -enforcement when
they arrived on the scene that there was a fifth employee
that was preseﬁt.

So I would ask that you deny the motion for a
continuance based upon those reasons. I don't think
there's anything that she has to say that's any different

from what's already been heard the first go around, the
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statements that have been given from the other emploYees.

So ——-

MR. HENRY: Could I say something else, Judge?

THE COURT: Yeah.

Mﬁ. HENRY: Part of the problem with this issue,
the -- missing. the fifth witness is that if you.deny the

continuance request, you're really denying our chance to
independently investigate what we now know has apparently
happened. I don't think it's enough to let us I don't
want to fly by the seat of my pants during trial (sic),
but we have an investigator. We just found.this
information out. And I want to investigate all of the
witnesses on this issue about what happened about this
missing witness hiding -- apparently hiding from the
police during this pfocess. I don't think that Qe should
be stuck with hearing it for the first time on the
witness stand_without doing our own investigatibn. I
don't know if they're to be truthful or not, but I think
I'm entitled to investigate that és I would have done had
it been in the police report, for example, when the case
first started. And that's the diffefence.

I do think it's Brady, but more importéntly it's
whether or not we're going to be caught short in our
right to fully investigate the.case and defend it. 1In

some situations, I can't give you a case citation, but in
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some sitgations like this Courts can even authorize
depositions'of witnesses. I mean, I'm 'sure it would be a
concern to the Court that four witnesses hid a fifth
witnéss from the police if that's what happened. It
would be a congern'to us for sure. I know there's going
to be -- there's a reason for it bit it does tend to
throw a monkey-Wrench into a case.

Now, I don't>think we should Jjust be stuck'hearing
these people for the first time on the stand. I would
like to talk to them about this issue in more detail,
have some timé to do it. That"s the bottom line, if you
would, of what I'm asking for.

MR. MARCHANT: But Your Honor, even if he has time

-there is no guarantee that they're even going to speak

with them about this case. They're under no duty ori
obligation to speak wiﬁh him.

MR. HENRY: They could be ordered to do that, and
that concerns me if fhey already have an inclination not
to. I don't know where that came from. I'm not blaming
the soiicitér's.office, but I have every indication that
the -- these people would, with the Court's
encouragement, talk to defense counsel. This is an
unusual circumstance.' This is not your normal
investigation. This is you've got four witnesses who

have come forward, one's hiding in the closet somewhere’
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and pops up seven years later. And everybody is --
everybody at the restaurant is in some form of conspiracy
to keep fhis woman hidden from the police, maybe for her
protection, whatever the reason is, but that puts us in a‘
tough spot as far as investigating her and why they
didn't disclose her to the police. You know, in some
places that could be considered a crime itself;

THE COURT: Well ---

MR. MARCHANT: Your Honor, I would -- if he's -- if
Your Honor is going to entértain this notion may I
suggest that we just préffer some téstimony from her
outside the presence.of the jury. Mr. Henry can get into
whatever he wantsloutside of they jury's presence.

THE COURT: Ckay. I'll take her testimony now, see
what she's going to say.

MR. HENRY: I'm pfetty sure I know what she's going
to say.

THE COURT: My uﬁderstanding, and I don't know what
happened between y'all, but I saw y'ali in the court one
day and you had informed Mr. Henry about this individual
when you found out about it, Mr; Marchant.

MR. MARCHANT: Yes, sir, it was within 45 minutes of
my knowlédge, We had a previous hearing scheduled before
you about Mr. Wétkins' wanting to proceed pro se. I

believe the phone call I had was at three o'clock. It
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was somewhere between 3:00 and 4:00 that we had this

hearing schéduled with you on September the 11th. I gave

Mr. Henry'a letter that I had just received this
information énd that' I was attempting to locate that
witness.

THE COURT: Well, who informed you of that
information?

MR. MARCHANT: It was another employee of Chuck E
Cheese, Jeannie Pireda. She is here. She's going to
testify. |

THE COURT: She's going to testify?

MR. MARCHANT: fes, Your Honor.

THE’CO&RTQ All right.

MR. HENRY: Judge, I don't think that's a solution
to my question. I really don't. With all due respect,
they're caliing the shots here. I'm not claiming that

the solicitor's office is hiding evidence. I think they

were caught by this by surprise on‘September 11th when it

came .to their attention. But I think my client has a
right to investigate the case aé ﬁe sees it at that time.
And now we have a totally different situation that we
ought to havé chance to check out. It may amount to
nothing. "It may turn out to be nothing, but I don't
think it should be done in the courtroom. I think it

should be -- I think the defense has the -- should have-
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the option of now taking the new information, conducting
its own.investigation, and giving us a little more time

to do it than the day of trial. That's what I'm asking.
I'm not asking —-- I'm not blaming the solicitor.

THE COURT: I don't know what the prejudiée may or
may not bef Mr. Henry. We've been-waiting on this trial
for a long time. I don't want to push anything, but
still we need to géf the case behind us. And this came
up and I don't know if it's going to be prejudicial or
what it's going to be. I'm willing to hear what the lady
has to say. If you object to us taking her testimony
now, I guess -- I donft know if we can do that or not.

MR. HENRY: I don't ---

THE COURT: If we go forward with the trial I feel
like, you know, maybe the wiﬁnesses are going to be able
to testify as to what happened with this fifth person out
there, and why she didn't testify, or why they didn't
know about it. |

MR. HENRY: I'm sure they will. 1I'm sure they're
going -~ I'm sure they will testify to that. But I
just -~ I'm asking for time to independently investigate
this unusual circumstance before trial and not have to do
it out here in the courtroom, which is again a little bit
unusual.

THE COURT: Okay. This ---
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MR. HENRY: I've already'interQiewed -- I've
intefviewed her this morning. The witness who -- the
fifth witﬁess wﬁo was hiding, I've intérviewed her. " TI've
interviewed herltoday. I don't see any point in putting
her on the stand and do it again, and I don't think I
should have to do my investigation in open court.

MR. MARCHANT: Well, Your Honor, they will -- the

other witnesses who are here to testify, the employees

that is, will be back at 1:30. With Your Honor's

instruction-earlier that the jury would return, I told
them they could leave and come back for lunch. So
they’ll be here at 1:30. If the Court would make them

available to him to answer any questions he may have, he -

.can do it outside the presence of the jury and get

started this afternoon.

THE COURT: All right. If -- if the —-- all of the
witnesses who weré presént and made the call about the
armed robbery, the State says he would make them
available on this issue to see what the -- why the
witnesses‘wasn(t‘—; this -- whoever it was‘was not made

available, and the reasons, and if it's going to be

prejudicial one way: or the other, and the Court would be

willing to continue the case. But if not, the Court

won‘t just continue it for not a valid reason not knowing

what the testimony is going to be. So the witnesses will
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be made availéble if Mr. Henry wants to question theﬁ
about this witness on -- outside the presence of the jury
before the trial starts.

MR. MARCHANT: And let me make one clarification
with that, Your Honor,

THE CQURT: And that would be everybody that was
present on:'the scene that had any knowledge about this.
Yes,. sir.

MR. MARCHANT: - We have located at this time, there.
were three employees that testified in the first trial..
Those are the only three employees that I've made confact
with. There was a fourth employee who for wﬁatever
reason was not available for the first trial. Aﬁd I have
not located him for this trial either. So the ones
that ---

THE COURT: Okay. Both sides, you and Mr. Henry,
everybody, Mr. Watkins,wknewvabout this other witness
that you haven't -- you're telling me about right now?

MR. MARCHANT: Yes, sir, that was all in the
incident report he gave, you know, a written statement
that evening. But he's not here.

THE COURT: Is the person that made the 911 going to
be here?

MR.. MARCHANT: Yes, Your Hohor.

THE COURT: Okay. . All right. I'm going to deny the
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continuance at this time and wait and see if Mr. Henry
would like to question these individuals.about this prior
to the trial starting.

MR. HENRY: Yes, sir.

THE COURT: - All right. Anything else, Mr. Henry?

MR. HENRY: I think with thaf motion being out
fhere, we probably need to deal with that before we get
into the other issues. I've got other motions pending,

Judge, but if the continuance is going to be the -- if it

- is granted the other motions will be unnecessary at this

time.

THE COURT: Okay.

MR. HENR?: So I would suggest we wait until 1:30,
I'l1l interview these witnesses and go from there.

THE COURT: Okay.

MR. HENRY: TIf that suits the Court?

THE COURT:’ All right. 1I'll see you at 1:30.

MR. HEﬁRY: Thanks,AJudge.

THE COURT: Thank you.

(A short recess was taken, after which, the trial

continued as follows:)

MR. MARCHANT: Your Honor, just for the witness'
purposes, how long 1s -- are you golng to give Mr.lHenry,
because Ms. Presnell is part of a suppression motion that

he's got. I‘mvjust trying to decide when td let her know
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when to be back.

THE COURT:“ You have a suppression motion too?

MR. HENRY: Yes, sir.

THE COURT: I don't know what motions you've goﬁ.
really don't. I don't know how -- how long would if
take? I just hate to keep the panel. I promised I
wouldn't make them sit down there. |

MR. MARCHANT:. Sure.

THE COURT: I don't know if we can go ahead and
seleét the jury and then have the motions or ---

MR. HENRY: Thét would be fine with us, I mean.

THE COURT: I'1l -- IAdon't know them, you know, in

certain situations from sitting down there. I think the

"trial is more important than worrying about it, but I

hate to make them sit down there unless they have to.

MR. HENRY: 1If we pick them at .1:30 and ---

THE COURT: If I grant a continuance after that, it
won't matter, they won't be sworn.

MR. HENRY: It won't matter. And then we've got a
suppression hearing that probably will take 45 minutes |
too, of s0. So if I interview them for an hour or less,
that's -- you're already from 1:30 until 2:30, and then
we have motion hearings, ﬁakes-us to almost four o'clock
or at least 3:30.

MR. MARCHANT: I'm sorry, Your Honor, I guess what
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I'm asking is how long are you going to give Mr. Henry to
talk to these witnesses?

THE COURT: We'll, he's going to examine them under
oéth in here I think.

MR. HENRY: I thought I would jﬁst iﬁterview them

outside if I could do that.

THE COURT: Oh, you want to do that?

MR. HENRY: Yes, sir.

THE COURT: You don't want to talk to them in the
cdurtroom?

MR. HENRY: No, sir.

THE COURT: It may be an important issue and it may

not. I don't think anybody is going to know any more

‘about it than the people who were there.

MR. HENRY: Absolutely. I understand. And thaﬁ
was —-- without withdrawing my motion, I do understand,
and I'm willing to adapt by talking to them outside if
they'll talk to me. |

THE COURT: Okay. How long do you think it will
take? |

MR. HENRY: T would think 30 fo 45 minutes, probably
enough.

THE COURT: All right. Two o'clock.

MR. MARCHANT: So we'll pick the jury at 2:00, or

are we going to pick them and you're going to allow him




138

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40

an opportunity to ---

THE COURT: Let's attempt to piék the jury at two
o'clock.

MR. MARCHANT: Thank you, Your Honor.

MR. HENRY: So are the witnesses going to be
available at 2:00 or 1:307?

THE COURT: 1:30. |

MR. HENRY: So come back at 1:30, interview them and
then we'll pick.the jpry at 2:007

THE COURT: Yeah;

MR. HENRY:M All right, sir. Thanks, Judge.

(A short fecess was taken, after whicﬁ, the trial

continued as follows:)

THE COURT: ’Ail right. At this time, I believe Mr.
Henry, having them here, but has had a chaﬁce to talk to'
the three witnesses that were allegedly presention the
night on question, or whenever it was, at Chuck E Cheese
and also the person who was not identified to -- as a
witness, or at least neither side-hnew about it until
September the llth,‘I'm told. Mr. Henry?

MR. HENRY: All that's true, Judge.

THE COURT: Okay.

MR. HENRY: And without waiving my earlier argument

that I still believe we:need more time, I have

~interviewed all four of those people that you mentioned.
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Theré were a couple things that ﬁame up that I wanted to
bring tQ your attention however, that might hélp further
support‘my earlier request. One is that there's a
witness, now that we have all five we believe of the
restaurant‘employee witnesses who were there for the
robbery, one of the witnesses, Mr. McCoy, is not on the
State's witness list. I learned from one of the
witnesses I just interviewed where he might be. That's
one thing.

Secondly, another witness told me that the
information about the missing fifth witness was disclosed
to the State prior fo the first trial. That wés news to
me. And I'm sure it's news to Mr. Marchant. So if
that's true, if the State prosecutorvknéw about the fifth
witness and the information that I was given»waslthat
they were told, if someone asked.you tell the truth, but
otherwise don't worry about it, I ‘think that -- that
gives me another concern that there's been a fifth
witness, if that's true, that there's been a fifth
witness, this Krystyna Reilly, is her name, that's been
known since 2002 which is when this case was tried on the
first occasion. And it might be that that prosecutor or
the prosecutor's investigator got the same information

we've gotten now, had it back before October, 2002, and

-sat on it, did not transfer the information to the new
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prosecutér in the case, whb was a different prosecutdr
back then. |

So this prosécﬁtor would not ha&e known that
information to disclose to me until he found out when he
interviewed the witnesses and getting ready for trial
number two, and one of the witnesses told him about the
missing witness. Buf I still think that suggests that
the solicitor's office, not Mrl Marchant, but the
solicitor's office who handled the case the first time
knew about witness number five, the missing witness, as
early as October, 2002, and didn't disclose it.

That's something I just learned‘during my
interviews. Which further tells me that there may be

other things that I'm going to find out if I'm allowed to

investigate this further. And that's what I want to

present to the Cburt.in support of my earlier motion that
I've called a supplemental motion for a continuance. I
don't expect Mr. Marchant to reply. I'm not sure he has
any knowledge of any of that. I would suggest he does
not. He's been very forthcoming and he -- he's the one
who told me about the witnesses in the first place, so he
wouldn't. That would not be his style anyway. But this
one witness who has -- is totally innocent-in the process
other than hiding the witness, told me that he had this

interview prior to the trial number one with the
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representative of the solicitor's office.

MR. MARCHANT: Your Honor, the only thing I can
speak for is with respect to whether or not we had
knowledge at that time was that the prosecutor who
prepared and tried the first case was Judy Munson. When
I found out‘the information that I turned over to Mf;
Henry last Thursday, the 11lth, excuse me two Thursdays
ago, I immediately picked up the phone and called Ms...
Munson and asked her if she rememﬁered, knew, heard,-had
any information about this fifth witness. Her response
to me was no.

Now, whether or not that comment was made -- well,
obviously Mr. Henry has found out some information that
that comment was made to someone in our office. Who~that
was made to you, I do not know, but I'm under at least a
good faith belief that Ms. Munson did not have that
information at the first trial. So I don't know who or
if the comment was made other than the information thét's
just been provided at this point in time.

Now, that being the case, should that iﬁformation
had been disclosed to us at the time, and if it was
withheld, I'm not saying it was, but if it was, we are
now back on'a retrial situation. So I fail to see where
the harm is against thé defendant in this case. _The

information is now known. It was made known prior to
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trial. He's had an opportunity fo discuss the
information that the witness has, not only'with that
witness but the othér witnesses as well. So I would
still ask you to deny the motion for a continuance.

MR. HENRY: Could I say one thing about that, Judge?
I mean, I appreciate.the chance to talk to these
witnesses, but once again, we're under a time constraint.
And in the short period of time that I had this -- these
conversations, I mean, very short, I found out at least
from this one witness who has no reason to not tell the
truth now about all of this, that it was disclosed to the
proseéutor before, that;s one factor. And that perhaps
wé can locate Matthew McCoy who would be the other person
in the restaurant. I just think -- I'm not saying my
investigation ié better than anybody's investigation, but
I'd like to have had a.chance to do my own investigation
to find out more information. I think I'm beginning to
do that now, but I need more time to do it properly.

MR. MARCHANT: Your Honor, I appreciate the fact
that he's got some new information here in the last week
or so, but there was nothing preventing him from speaking
with these witnesses abdut anything prior to today. So
it's certainly a matter that he could have discussed with
them and they may have made it known to him prior to

making it known to me. So with respect to Mr. McCoy, as




10
11
12
13

14

15

16

17

18

19
20
21
22

23

24

25

45

143

well as the other witnesses, there has been nothing

preventing him from taking up any conversation with them
since he was appointed at our last hearing which has
been --- |

THE COURT: Well, y'all kind of leave me in the dark
too, but as I see this situation there may have been five
people at the.Chuck E Cheese restaurant or whatever it
is, on the night of the alleged robbery. And the State
called three witnesses at the first trial.

MR. MARCHANT: Yes, Your Honor.

THE COURT: And you're calling the same three
witnesses at this trial? -

MR. MARCHANT: Yes, Your Honor.

TEHE COURT: Everyone knew about the fourth witness
but no one knew about a possible fifth witness. vAnd what

she saw or may not have seen, I do not know at this time.

But both sides have been able to talk to her. I 'know of -

nothing that requires -- that would require the State to
call all five witnesses. And I believe the witnesses

were known -- were made known as soon as Mr. Merchant

discovered who they were.

And Mr. Henry does have an investigator as he said,

and I'm not saying he should have found out, but this

- just may be -- it's not Mr. Henry's fault of course, he

just out this information, but I do not -- I have no
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reason to believé at this point that theée other
witnesses would have anything to say that would be
different from the three witnesses that testified. It
may be a different matter if theseiwitnesses have
anything that would exculpate Mr. Watkins.

But absent that, this case has been pending for so
long, and it's not that I want to rush into any trials or
anything, but we;ve.all known and béen tryiﬁg to get this
case tried for a long timé now. It should be in the
record as to all the dates that we had lawyers and what
not. vBut at this particular point I;m just inclined to
deny a —- the motion absent -- it's just speculative at
this point whether it would be -- if there's anything
that's going to be prejudicial to Mr. Watkins. So I
would deny the moﬁion. '

Okay.. Lgt‘s select -- I'm going to bring thevjurors
up. We're going to havé,36_maybe, or 35. Do you know
how many we gb£.

THE 