Jun, 15. 2018 3:35PM

Smith, Jordan & Lavery, FP.A

THE STATE OF SOUTH CAROLINA
In Fhe Court of Appeals

PR SV PPV

Court of Common Pleas

Perry F. Gravely, Cirenit Court Judge.

Case No.: 2016-CP-39-01346

Appellate Case No.: 2018:000102

Chelsea Abddghcn:y Fkia

Chelsea Jackson.,.

Gerald L, Moody,

INITIAL BRIEF OF APPELLANT

No. 5094 P 2/26

RECEIVEL)

JUN 15 2018
SC Court of Appeals

Appeltant,

Respondent.

Raymond T. 'W:i')'o.ten (S.C. B.irf" 81 483)
SMITH , JORDAN & LAVERY, PA

1810 East Main Streef
Post Office Box 1207

Easley, South Carolina 296411207

(864) 855-1661 office:
(864) 8551685 fax

Wooten@SmithJordan.com

Attorney for Appellant



Jun. 15. 2018 3:35PM Smith, Jordan & Lavery, P. A No. 5094 P, 3/26

TABLE.OF CONTENTS

Statement of Issues on Appeal. ... ........... e e e e, Lo
Statement 0F CaSe. .. v v ivimr i v s e e e e S o2

Arguments:

oy

Standdard of Review . . . o, e
1. THE TRIAL COURT ERRED. TN GRANTING SUMMARY JEDGMENT AS A
JURY  COULD RE'ASQNABLY ‘CONCLUDE THAT DEFENDANT'S
NEGLIGENCE EXCEEDED APPELLANT'S NEGLIGENCE. ..o 6

a. A Jury could reasonably conclude that respondent was more than fifty

pereent At Fault ... .o s e s e e T

b, The piesent  case is  fatwally 'd?ist.ihguiisheible from

1L THE FACT THAT APPELLANT WAS NOT CROSSING THE ROAD AT A
DESIGNATED CROSSWALK IS NOT A PROPER GROUNDS FOR

SUMMARY TUDGMENT ... s oe s 15



Jun. 15, 2018 3:35PM Smith, Jordan & Lavery, P.A No. 5094 P. 4/26

TABLE OF AUTHORITIES

CASES

Bloom v, Ravaira, 339 §.C.417, 529 S.E2d 710, (2000).:. .. e 8,7, 12,13,14

Brockbank v. Best Capital Cotp., 341 S.C. 372,.534°S.E.2d 688 (2000). cvv..oooiri e

Biowiv. A, Coast Line R. €o.,238 S.C. 191, LI9S.E2d 729 (196 1) i cvsvvivevnienn 10, 11

Burgess Brogdon, Ine. v, Lake, 288 8.C. 16, 339 S.E.2d 507 (1986).....vvr i errsvennn 7

Crosby v, Sawyer, 291 §.C. 474, 354 $.E20 387 (1987w o v verivreer e a8 11

Edwards v. Blooini, 246 3.C. 346, 143 S.E2d 614 (JI65).. o cevveveeiiecenis e a7

Epps v. 8.C: State Hwy: Dept, 209 8.C. 123, 39 S E2d 198-(1946).......o. v 10

Estate of Adair v. L-J. Inc., 372.8.C. 154, 641 S.E.2d 63 (Ct. App: 2007). vt cvaeremrcrr nsd

Johnson v: Finey, 246.8.C. 366, 143 S.E:2d 722 (1965 )i vvvievivnerecrriricvniein s 16

Jones:v, SouthcmRallwa\ C0.2385.C, 27, L1I8S.E.2d 880 (1961) v sevvrenaenimniveenne 10

Lester v, McFaddon, 288 F. :Sl.l'p:p; 735 (DSC 1968) e e s S N S I 15, 16

Pitman v. Grand Strand. Entertainment. Inc., 363 S.C. 531, 611 S E2d 922 (2005)........53

o

Robinson v. Estate of Harris, 389°S.C.. 360, 698 S.E.2d 801 (2030 ..o v

:S Camhna DeDto('lrdnsD v. M & T Enteiprises of Mt. Pledsani. LLC, 379 S.C. 643, 66 7

v

o

Summer ¥, Craxjpexite'l': 328 8.C. 30,492 S F.2d 55 ( L99T) e e e besenon am s

Wilson v. Maishall: 260-S:C. 271, T95 S 24 810 T1973 evrmeereeeeeeaeice e

it



Jun. 15, 2018  3:35PM Smith, Jordan & Lavery, P. A No. 5094 P. 5/26

STATUTES

0. COE §.56-5-1300. it errer vt verserrne st eeteessaintne s atneerese et eees v T
SoC. Code §.56-5-3150 1. 1o iiis s e ire e inianahines i b i i fe eabeaiaeers Srmnaen s an et i ae 13
S.C. Code§ 56-5-3230: . vinrirvcnerreriven o en e ey sy e s weveneeeds 14, 15,16

8.C. Code § 56-5-4450... ..., e, N e, s e, U

COURT RULES

sy

Rule 56, South Caroling Rides of CHil Procedtife. ..............ccocooveieeeeiiie e

ifi



Jun, 15,2018 3:35PM Smith, Jordan & Lavery, P.A No. 5094 P. 6/26

STATEMENT OF ISSUES ON APPEAL

1. Did the trial cotut eit by granting’ Réspondént Gerald Moady's motion for

Respondenit’s regligence as a.matter of law?
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STATEMENT OF CASE
This case: stems from an automobile wreck that occurred on October 26, 2015,
wherein Respondent Gerald Moody striick. Appellant. Chelsea Abdlegheny: as she was:
walking across a road. The wreck occurred on a long straight stretch of road. (Deposition
of Gerald Moedy, Pg. 34, 1. [-3, Exhibit 1), and there was rothing. obstrueting

appened at might, and it was raining, although:it was not raining hard. {See Deposition.
of Chelsea Abdlegheny, Pg. 40, 1k 5-11). The-arca where thé Appellant was hit was very
well lit with a gas sfaﬁon and restaurant nearby. (See Deposition of Chelsea Abdlegheny,
Pa. 40, U. 12-20). The road where the wreck oecurred was four lanes widé, with a
turnitig Tane in the middle. (Deposition of Gerald Moody, Pg. 33, il. 17-19, Exhibit 1).
Respondent was driving iri fie far right farie. (Depasition of Gerald Moody Pg. 22, 11 24-
25, Exhibit 1). Prior to being &it, Appellant had already walked across tfiree ]aneé of
traffic and a turning lane and was partially across the far fight fame of fravel,
(Deposition of Chelsea Abdlegheriy, Pg. 40, [. 22- Pg. 41, | 1; Deposition of Gerald

Moody, Exhibit 1). Appellant was stepping onio the sidewall as. she was hit. (Sce

Exhibit 1), Appellant walked at a normal rate of speed and paused in the mediai to look
for fraffic. (Seé déposition of Chelsea Abdlegheny, Pg. 46, 1 3-13). Respondent.did not
sec Appellant until she was iy his lane, and he was onl¥ ten feet away from her.
{Deposition of Cé%e-r:ald_l\floedy, Pg. 21, 11 13-17;Pg. 21, |, 24-Pg, 22, 1. 4). Appellant had

just finished teaching & Zumba class and was wearing bright clothes, including a bri glit
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pink hooded sweatshirt, at the tm*e she was hif. (Deposition of Chelsea Abdlegheny; Py,
51124 = Pg. 34 L 10, Exhibits 4, 5, and 6).

Appelfl%m-t- filed suit against Respondent on November 29, 2016 asserting that
Respondent was. negligent in striking Appellant. Among other allegutions, Appeltant
alleged that Respondent was negligent in failing to keep a-proper lookout and in:driving

160 fast for conditions, (Soe Suminong and Complaint). Respondeént filed a Motion For

Summary Judgment-on July 17, 2017, on the grounds that “[(fhere is ne evidence of

..... :

-alternative, .P.].aintiff was comp-arati\zﬂy negligent as a matier of law. Spegiﬂcal’lym
Plamtiff has a(iil-‘ni‘ited“m viplating §. €. Code Ann. § 56-5-3150-and S. C. Codé Ann. §
36-05:3160."  (See Motien for- Sumindry Judgmedt). On October 13, 2017, the
Honorable Perry H. Gravely heard Respondent’s Motion. for Summary Judgment and
issued -an Quder Granting Summary Judgment fo Res’spondg:i’t which was filed on Qipbice
30, 2017. (See Order:Granting Summary Judgment; See also Hearing Transeript), The
uial court’s .o-r;d‘er held that Appellant “did not cross the road in a safe,. reasonable
maiter” aid that Appellant was. “negligent per se in crossing the read.” (See Order
Granting Defendant’s Motion for: Summary Judgment, pg. 3). The court further held that
“even if it could be argued that the evidence establishes that the Defendant wag gl ghtly
fegligent it 5 nol, asamatter of law, greater than the Plaintiff's Negligence™. (Sge Order
Cranting Defendant’s Motion for Summary Judgment, pg. 3). ‘On November 9, 2017,
Appellant filed-a Motion w Alter or Amend Judgment Putsvant Lo Rule 59, SCRCP, and
Motion to 'Rc_coénsid;er-_Putjs_uan't to Rule 52, SCRCP. (See: Motion for Recousideration).

On Jariuary 18, 2018, the trial court issued aii Oider Detiying Appeéllants’ Motios to Alter
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Revongideration).  Appellant therefore respectfully appeals the tial vowt’s grant of
summary judgmcm and ity «dental of ‘Appellant’s: Metion to Alter or Amiend add for

Reconsideration of sane.
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ARGUMENTS

STANDARD OF REVIEW

On dppeal from the. gratit of summary judament, the appellate courts apply the

same standard as that required for the circuit court under Rule 56(¢), SCREP. Rabinson

v. Estate of Harris, 389 S.C. 360, 367-68, 698 S.E.2d 801, 805 (2010), citing Brockbank

v. Bést Capital Corp., 341 §.C. 372,.379, 534 S.E.2d 688, 692 (2000). Rule 56(c) afthe

South Carelina Rules of Civil Procedure provides that a frial court may grant a metion for
simmary judgment ¥if the pléadings, dépositions, amswers to interrogatories, and
adinissions on file, together with the affictavits, if-any, show that there i no- genuine issue
a3 o' any 'male?rial fact and that the moving paity is entitfed to a judgment as-a matier of
" Robinsan, supra, citing Rule 56(c), SCRCP. “Questions of law rugy be decided

laww.”

with no particular deference fo the téal comrt.” 8. Carolina Pep't of Transp. v. M. & T

Enierprises of Mt. Pleasant, LLC, 379 S.C. 645,654, 667 S.E.2d 7, 12 (Ct App. 2008)

(citations omitted).
Suntmary judgment is appropriate when it is clear there 1s no genuing issue of

iriatetial fact and the' moving paty is.erititled to judgment as a matter of law. Summer v,
factual ‘matters are-1n dispute; all ambiguities, conclusions, and inferencéeés arising in and.

from thie evidence must be viewed i a light most favorable 1o the fon-moving :party,

Estate of Adair v: L-1. Inc.. 372 8:C. 154, 156, 641 S.E.2d 63, 64 (€L, App. 2007), citing

Pittran v, ‘Grand Strand Entertainmerit, Inc., 363 .S.C. 531, 536, 611 S.E2d 922, 923

(2003),
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a question of fact for the jury 1o de¢ide.” DBloom v. Ravoira, 339 S.C. 417, 422, 529

S.E.2d 710, 713 (S.C. 20007, Further, *summary judgment s generally nat appropiiate in.

THE TRIAL _COURT ERRED IN__GRANTING SUMMARY

P.

JUDGMENT A8 A JURY :COULD REASONABLY CONCLUDE THAT

DEFENDANT’S = NEGLIGENCE EXCEEDED A APPELLANT’S.

“Qrdinarily, comparison of the plaintiff's negligence with that of the defendant is

a comparative negligence-case.” [d: 1Us well settled that:

“fqluestions of negligence, proximate cause and contributory negligence
are ordinarily questions of fact for the jury, as-to which the trial eouri's

only fundtion 18 to inquire whethér patticular conclusions are or not the

only reasonable inferences to be drawn. from the evidence: 1f the facts in

controversy and the inferences.dedugible therefrom are doubtful, or if they

or contrilwded to the injury complamed of as a direct and proximate cause,

questions. of negligence, proximate eause and -contributory negligence

should be submifted to the. jury” Wilson v. Marshall, 260°S.C. 271, 274,

195 S.Ei2d 610, 611 (S.C. 1973)

question for the jury. The court stated that “[i}n a comparative negligence case, the uial
court should only deterntine judgiment as a matter of law if the sole reasonable inference
which may be drawn. from the evidence is that the plaintiff’s negligence. exceeded fifly

peicent.” 330 SC at 422, 529 S.E.2d at 713, The court went on to say that “ft]heiefore,

-6-

11/26
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summary judgment is generally not appropriate in a compatative negligence case.” Id,
Surhmary judgmient was not appropriate in the present case because, when viewed in a
light most fagqrablé'toAppel‘]am, a jury could reasonably conclude that Res[-mnd-em’s
negligence exceeded that of Plaintift.

A) A Juiv Coiild Redsoniably Conelude That Respondent Was Mare. Than Fifty

Percent At Fanlt

5.C. Code Ann. § 56-3-3230 provides-that “fnlotwithstanding other provisions of
any local ordinance, every driver of a vehicle shall exercise fue care o avoid colliding
with any _pedge,s‘;tr”ian O any person propcl]ing a lfmman-.powcred; vehicle and shall give an
audible signal ;‘;v'l1»e‘111 necessary and shall exercisé proper precaution upon observidg any
cltild ar-any obviously confused, ircapacifated or iintoxicated person™ Further, *S.C.
Code Ann. § 56-5-1320 (1976} requires the driver of every vehicle 1o drive at an
appropriately reduced specd when hazards exist: with tespect to weather or highway
eonditions. A motarist'whose vision is abscured by unfavorable weadther conditions must

exercise care commensurate with the conditions of travel.”  Burgess Brogdon, Inc. v.

Lake, 288 8.C. 1 6, 19, 339-8.E:2d 507, 509 (8.C. 1946} (internat citations omitted), “The
general rule is.éthma‘ motorist whose vision is obseured by unfavorable atmospherie or
weather conditions miust exercise car¢ commensurate.or c‘o"{f.xsfist'eht- with the condifions of
travel. Likeéwise, a nioforist should exgrcise reasoiable care- in keeping a lookout

commensurate with the increased danger-oceasioned by conditions obscuring his ¥iew,”

Edwards v, Bloom, 246 S.C. 346, 351-352; 143 S.E.2d 614, 617 (S.C. 1963). A motorist

“owes- an wrgent duty to keep a.proper lookout and to keep the vehicle under propet

conirol. Ydun & Baldridge, 243 SXC: 414, 419, 134 S.E.2d 248, 251 (5.C. 1964) (imtermal

-7
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citation -.c'imi-t‘cé:‘d'_). This duty “is not merely to look but to obseive; he must lodk insuch
an intelligent and careful manner as to enable him to sec what a person -exercising
vrdinacy caié ain,d-(:aution could seg undet like eitcumstances. Negligence: is gstablished
a5 a matter of :iél\V. if the only inference is that either the drivér did 1ot look or did so in,

such a careless fashion as pot 1o see what was in plain view™ Crosby v. Sawyet, 291

S.C. 474 476, 354 S.E.2d 387, 388 (S.C. 1987) (internal citation omitted).

In the present case, the collision occurred.on a road that was four lanes wide, with
a trning medign in the middle. (Deposition of Gerald Moody, Pa. 33, 1. 17-19;
Deposition :of Gerald Moody, Exhibit 1). There was mothing: obstructing Respondent’s
vision. {Se'e Deposition of Gerald Moody, Pg. 34, Il 4-6). Respondent Was driving in the
far right lane, and: Appellant had walked across three lanes of trafficand a tuning median
prior-to being struck and was almost across the-fourth tane of traffie, when she was hit.
(Deposition of Gerald Moody, Exhibit L; Deposition of Chelséa Abdlegheny, Pg. 40, .
22- Pg. 41, L. l’_?_), Appellant was walking at a normal rate of speed and paused in the
median ta Took éfbri traffic priot to being struek.. (Deposition of Chelsea Abdlegheny; Pg.
46, 11 5-13). A;ppel'lant. was wearing a bright pink hooded sweatshirt. when she was hit.
(See Deposition of Chelsea Abdlegheny. Pg, 51, |, 24— Pg. 34, 1. 10, Exhibits 4. 5, 6, and.
7. Respondent did riot see Appellant until he was only ten feet away from bier in his lane
of travel. (Deposition of Gerald. Moody, Pg. 21, 1. 15-17; Pg. 21, 1. 24-Pg. 221 4).
Respondent smilbk Appellant afier she had crossed three lanes of traffic and a turaing

median and was about o step out:of the road ento the opposite sidewalk from where she
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across the wdu open oad approaching his lane of travel and would have seen Appeliant
had he been keeping a proper lookeut.
Inits Order; the Tiial Court states that!

‘ﬁ[f]_h.'.e, evidence, based on the depositions of hoth parties, was that
the defendarit Was travéling 25-30 miles per hour, had 'his lights on, his
vehicle:was in geod working condition, he-was not talking onthe phone or
changing the radio station or otherwise distracted, and he saw the Plaintiff
in front of his vehicle whet he wag 10 feet away and immediately
slammed ot his brakes. However, he had no time to'do anything o avoid
colliding with the. plainiff. Thiis, even if it could bé arguod that ‘the
evidence establishes that the Defendanl was slightly neghigent it is not as #
matter of [aw, greater than the Plaintiff’s negligence,™ (Order Granting

<

:T,)'@'Fa—n:d;a.ﬁt’s Motion Tor Sumimary Judgmend, pg. 3.
away from her-is, in and of itself; evidence of his negligence: As described above, the
subject wreck vecurred on @ long, steaighl, open ioad with nothing to ebstruct.
Respondent’s vision. Appellant, who was wearing _a'bljighi pink sweatshirt, had alrsady
crossed three Tl lanes of waffic-and 4 tofiing median before she was hit. Despite this,
Regpondent did not:sée Appellant until he was only ten feet away from her and she was
inbis laite »o‘i‘%‘réﬁzel’. Based on this testimony, the only reasonable conclusion that can be.

drawn 1% that Respondent was iicgligently driving too fast for conditions, wis not keeping,
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Here, the undisputed testimony is that Respondent did not see Appellant until he
was only len qu away from liér in his lane of wavel. .(Déposition of Gerald \daod& Pg.

21, . 15-17; P_z 24 0.24-Pg. 22,1, 4). Itis important-to note that a vehicle traveling at

twenty five 111ph:\,vg;uzld -cover ten feet in less than one second- far too short of a.time o

.......

stop (in fact, a ‘vehicle going twenty five mph would cover fifty feet inone second). 1tis.
the conditions and to have not seen Appellant in her bright pink sweatshirt. In other
similar eases where a driver elaimed he could not see something in his path un(i] he was-a
short distance - away, our .courts have found that, as a matter of law, the driver wag

neglivent. In Epps v. S.C. State Fowy. Dept. a driver could not $ée niote than fifteer of

twenty feet in front of him due to fog, but was driving at a speed of about twenty-five

mph. The Court slated that “[i}he visibility ‘being only fificen to twenty feet, it was

case. for the car to be uperaled at a speed greater than that in which it could be stopped
within such dxstanc:p (emphasis added) 209 S.C. 123, 133, 39 S.E.2d 198, 202:(S.C.

1946). Iu Jones v. Southern Railway Co. a driver was found to be negligent as a matter

of law iny driving his tractor-trailer in a fog so dense s to limit his visian to fifty feet at a

SPLGd of thirty to Torty mph. 238 S.C.27, 118 S.E2d 880 (]961) In Brown v. A, Coast

Live R, Co., a driverwas found lo be grossly negligent as a matter of law when driving at
30 mph-despite ;‘thc fact that he said he could not see a dark objeet until he was within a
- few feet of it. 2 8 8.C. 191, 119°S.E.2d 729 (8.C. 1961).

Brown is especidlly pertinent to-the present.case. Brawn involved a driver who

hit 2 flatear wiiile going 30 mph: Id at 194, 730. The driver testified that he could not

-10-
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see: 'the';ﬂzarcar? until he was with:ixi a few feet of it. 1. In Tinding that the driver was
negligent as a matter of law, the Court stated that*[w]e cannot escape the conelusion that
under. plaintiff’s own testimony he was guilty of contributory negligence and
recklessness, He says be did not see this flatcar antil he was within 4 few feet of it. No
reason is given for his Tailure to see it earlier except his statement that the night was
fopgy and that the dark color of the flatear blended with the blick asphalt street. 1f, as he
appatently clalins, conditions were such that he could not see @ dark object witil within a
few. feet of it, he was gt@saly negligent in driving at-a speed-of 30 miles an.hiour. On the
other hand, if, as defendant’s testimony shows, the. weather was clear and the street Tights
made this flatcar plainly visible ata distance of [50-0r 200 feet, plaintiff was guilty of
gross contributory negligenee in failing to see. the standing tain dn time to avoid the
collision.” ]d-at 196-197, 731, Like the drivet it Brown, i Responident’s vision. was so
linvited by dj:sn'kgness and rain that he conld not see ;f%.ppellant'unﬁl he was ten fect away
from her, then i&espcmdc—m.t was grossly negligent for driviing 25-30 nriph, ds there would
be 1o way for him to stop within the distance he could sce while going that s,p'e.ed:g
‘Conversely, i Appellant was visible from more than ten feet away, then Respondént was
not keeping a properlookout aid was grossly negligent in failing to see Appellant iri tithe
10 avoid hitling her. Tathe present case, the inescapable conclusion s that Respondent
was.either d_r.ivhirx_g_ma fast for conditions or was nol paying proper atleation, .As Set forth
in Ciosby, “[n)egligence is established as a maiter of law if the only inflirence is thal
either the-driver did not look or did so in such a careless fashionas not to see whatwas in

plain view.” 354 S.E.2d -at 388 (S5.C. 1987) (internal citation omitted). Regardless of

tSeealso 8.C. Code § 56-5-4450 requires a deiver to usé headlights if they cannot-sée at
least 500 feet alicact of them.

11 -
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whether Respondent was. driving too. fast for conditions er: was. hot paying proper
negligence execeeded fifty percent. Summiary judgment is improper in the. present case
because, when viewed .in 4 light most favorable to Appellant, a jury could reasonably

conchude that Appellant’s negligence was less that fiffy percent.

by The Present.Case Is Factually Distinguishable From Bloom
The tfal court relied heavily -on Bloord in granting summary judgment (o
Respondent. In its Order, the court stated that “[ijn Hght of Bloom and the évidence
presented, the Court finds that Summary Judgment in favor of* the: Defendant is
warpanted.™ (Order Granting Defendant’s Motion for Summary Judgment, Pg. 3). As the

Court acknowledges in Bloom, summary judgment is & drastie’ remedy thst should only

be granted on rare pecasions. The court stated. that their“decision is to departure from
the rule that summary judgment is a ‘drastic remedy’ which should be. ‘cautiously
invoked.” Nevertheless, in the rdare case where a verdict is not reaspnably possible under

the facts presented, summary judgment is proper.” 339 S.C. at 423, 529 S.E.2d at 714

(internal citations omitted), The trial court erted in relying on Bloomi 1o grant summary

judgment as Bloom is factually distinguishable fram ghe present case:

In Bloom. a pedestrian stepped out from behind a parked sport utility wehicle
directly into the path of a vehicle, which Hit the pedestrian imiediately aftet he entered

the street. Id at 421, 712, Conversely, i the present case, Appeliant had crossed three

full lanes of waltie and a wrning inedian and was about to step onto the sidewalk on the

other side of the road from where: she started when she was struck, In the present case,
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the road where the wreck occurred did. net have any obsirnctions that would have

prevented Defencldnt from seeing Appeltant like the parked vehicles in Bloow,

Meeting Street Inii:  1d at 420, 711 Meeting Street is 4 parroiv two lane road with
parking for cars along both sides of the road, {See Picture of Meeting Street). In Bloom,
the pedestiian stepped out from between two parked vehicles and directly into the path of

an oncoming vehicle. The vekicle on the pedestrian’s left was a sport utility vehicle. Id

into the-road from in between parked cars. 1d at 420, 711, The impact occurred a sphit
-second after the pedestrian entered the street. [d at 423, 713.  The pedestrian was
wearihg dark clothifig and entered: the steet quickly. 1d. Under the factual scenario set
out in Bloom, the driver of the vehicle could neither see the pedestrian approaching nar
resis on-the -ifactf that-there was nothing the driver could do to avoid hitting the pedestrian.
Conversely; in the present-case, Respondent would not have hit Appellant had he

simply kept a proper-lookout, and driven af an appropriaié-spegd given the conditions. [n

the presesit case, the collision occuited on a road that was four lanes wide, with a urning

median in-the middle. (Sec Deposition of Gerald Moody, Exinbit 1) There was nothing

Moody, Pg; 34, 11. 4-6). The Defendant was driving in the far right lane, and Appellant
had walked across three Tanés of traffic and 4 turning median prior 0 being stiuck and

was-almost aeross the fourth lane of traffic when she was hit. (See Deposition of Gerald

Moody, Exhibit.1; Deposition.of Chelsea Abdlsgheity, Pg. 40, 1. 22- Pg. 41, 1. 1). Unlike
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normal rate of speed and paused in the median to look for traffie prior to being struck.
(Se¢ Deposition of Chelsea Abdlegheny, Pg. 46,11 5-13). Appeliant was wearing a bright
pink: hooded. sweatshiri when she was hit, uniike the pedestiian in Bloom who. was
wearing dark clothifig. (See Déposition of Chelséa Abdlégheény, P 51, 1. 24 - Pg. 34, 1.
10: Exhitbits 4, 5 &, and 7): In the present case, the wieck occured na wide open sir¢tch
of road unlike the narrow city street where the Bloom eollision -occurred. Respondent
stiick Appellant after she had crossed three lanes of tratfic and a turning median and was
about to step out of the road on the Q_ppt;).si-tg side from. where she had started. Respondent
had ample time and opporturity to see Appellant’as shé watked aeross the-wide-opéh road
atlention as required by S.C: Code § 56-5-3230. This is diametrically eppesite of the
Blooni case \ﬁ;gre-the pedestrian stepped out from between two parked cars directly into

‘Below is a chart summatizing key factual distinctions betiween Bloom and. th

present.case:

Bloom v. Ravoira | Present Case

Two lane street in oity-with cars parked of | Four lane, riral road with a furning median

side of road '

Cars parked on side of foad - Nothing to obsiruct Défendant’s vision

Pedestrian hit immediately after he steps Appellant hit" after walking across three

into road from between parked vehicles -lanes of traffic and a turning median

Pedestrian wearing dark clothes. - Appellant wearing a br;g]yi pink hooded
sweatshirl o ‘

Pedestrian walked quickly into the road. . | Appellant walking at & normal ratc of specd

-1
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the driver ca,u;l:d not-do anything to avoid hitting the pecI;Es‘tria;h. Because & juty could
reasomably find that Respondent’s-negligence exceeded {ifiy percent. the eourt should
apply the long established rule that the comparison of negligence is question of fact:for
the jury to decide. Summary judgment is improper in the present case, and the Order

Granting Surimary Judgment should be reversed and the ¢ase remanded.

1. THE FACT THAT APPELLANT WAS NOT CROSSING. THE ROAD

AT A DESIGNATED CROSSWALK IS NOT A PROPER GROUNDY

FOR SUMMARY JUDGMENT

tnr its Oreter; the court states that*[blased on this evidence, the Court finds that the
plaintift did not eross the road in a safe. reasonable manper. Moreover, the plaintiff was:

Aatersections at:which (raffic-control signals are.in operation pedestrians shall not eross at
any place except in a marked crosswalk.”")." However, $.C. Code § 56-3-3230 provides

that *{njotwithstanding other provisieiis of any local-ordinance, evety driver of a vehicle

incapacitated or: intoxicated person.” Futther; it-is well scttled that “motorists using the
highways have ‘the duly of exercising ordinery or reasonable: care to avoid injuring d
pedestrian who is crossing or upon or along a highway, and the fuct (hala moterist may

have the right-of-way over a pedesttian does not relieve him of'the duty to use reasonable
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care for the safety of such pedestian, even though a statute may fequire a pedestrian on.

the highway to yield the right-af-way to the motorist™ Lester v, McFaddon, 388 I, Supp.

733, 741 (D.S.C. 1968); see also Johnson v, Fianey, 246 $.C. 366, 375, 143 S.E.24. 722,

727 (S.C. 1965). Therefore. the fact that Appellant.did not cross. the road at a crosswalk
is- not, di-s;a_c:ysﬁi:ivc and 1is. not proper grounds for :summary judgment. To find that
Respondent is entitled to summary judgment because Appeilant wés not ¢rossing the icad
in a cross walk would igoere the existing precedeni and Responden(’s respunsibilities
pursuant-to S.C. Cade § 56-3-3230.

C'(f'NC’LUSIO’N
the road. As set forih above, when-considered in a light most {avorable to Appellant, &
jury could reﬁso.uabl?' conclude: ‘that Respondeni’s negligence was greater than
Appellant’s negligenee, Therefore, the trial court’s Qrder Granting Swnmary Judgment
to Respondent should bereversed and the case remanded.

RESPECTFULLY SUBMITTED,

]

Raymond T. Wooten (S.C. Bar# 8§1483)
SMITH, JORDAN & LAVERY, P.A,
1§10 Edst Main Stregt:
Post Office Box 1267
Tasley, South Carolina 20641-1207
{864y 855-1661 office
(864)855-1685 fax
wootenfigsmithjordan.com
Attorney for Appellants

South Carolina

Easley,
53,2018

y
June'1
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In The Court of Ap pe.é.lzsj
APPEATL FROM PICKENS COUNTY
Court of Gommon Pleag

Perry H. Gravely, Circuit Courf Judge’ RE@EE%}’E

o S JUN 15 2018
Lase No.; 2016-CP-39-01346:
Appellate’Case No.: 2018-000102 SC COUfJf of Appea’s

Chelsea Abdelgheny tk/a
Chelsea Jackson,
Appellant,

Gerald L. Moody,

Resporident.

PROOTF OFSERVICE

1 cerfify that I have served the INITIAL BRIEF OF APPELLANT,
DESIGNATION OF MATTER TO BE INCLUDED IN THE RECORD ON-APPEAL.
AND CERTIFICATE OF COUNSEL on the Respondent by depositing a.copy of it in the
United States mail, postage: prepaid, on June 15, 2018, addressed 1o the counsels of'record
and unrepresented partics-at the fo Ilowfin_ g addresscs:

Other Counsel -of Record:
Thomas F. Dougall, Esq.
1700 Woadereek Farms Rd., Ste: 100

‘Elgin, 8C 29045
fdougallidoug élliix'm LCOITE

Proof of Service
Page 1.0 2.
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Chad M. Graham, Esq.
The Ward Law Fiem, P.A.
P:0. Box 5663
Spartanburg, SC 29304
cerahamidwardfitm.com

Langdon Cheves, Il

Turner, Padget, Graham & Laney, P.A.

PO. Box 1509 '
Greenville, SC 29602
leheves@turngrpadeet cony

Smith, Jordan & Lavery, P.A No. 5094
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Raymond 1

G

Wooten (S.C. Bar £ 81483)

SMITH, JORDAN & LAVERY, P.A.

Easley, South Carelina 29640
Phone: (864) 8551661

Fax:

(864) 855-1669

wootenggsmithjordan.com

Fasley, South Garolina
June 15,2018

Proofiof Service
Page 2 of 2

Att ormney for Appg?lﬁta_m
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Smith Jordan Lavery

.. <A€t{}riieyg at Law =

E;t‘mr-z_itg:i L.:8mith # - Jaimies. B $rexlis ag
W. Grady Jordan anomz 1. Wooten?

€., Nicholas Lavery L ST
Jine 15,2018 Ll

YIA FIRST CLASS MAIL AND FACSIMILE TO (803)734- 1839
Honorablc knny t&bbott Ixxtu,hmos '

P .O Bo_\.. J_ 1.979
Columbia, SC 29211

RE: Chélsea Abdelgheny f/l/a Chelsea Jackson JUN 15 2018
v, Gerald L, Moody o
C.A. No.: 2016-CP-39-01346 SC Court of Appeals
Appellate Case Noi: 2018-000102 .

Dear Ms. Kit dmws.
~ Please find enclosed heréwith one (1) capy of the follewing documenits: Initial
Brief of Appellants, Designation ol Matter to be Tncluded in the Record of Appeal, and
Certificate of Counsel incontiection with the sbove referenced matter.
Also enclosed herewith is one (1) copy of the Certificate of Scevice of such [nitial
Brief, Designation. of Matter to be Tncludéd in thé Record od. Appédl and Céstificaté of
Counsel.
Please contaet me if you have any questions.
With kindest regards, ] remdin
Sincerely,
SMITH, JORDAN & LAVERY, P;A,
’. 8 f /"*

Ef *’tm bt

bl oV

Raymondff‘. Wooten
RTWiamr
Lnclosures
ee: Clignt
Chad MeQueen Graham, Esq.
Thomas ¥. Dougall, Esq.
Langdon Cheéves, I, Bsq.
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