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STATE OF SOUTH CAROLINA

COUNTY OF
IN THE COUR

Bouchelie Incorporated

FORM 4

JUDGMENT IN A CIVIL CASE
HARLESTON ‘

T OF COMMON PLEAS CASE NO. 2015 - CP-10-6615

Charleston Wr'ecking, Inc, et al.

PLAINTIFF(S)

DEFENDANT(S)

Submitted by:

Attorney for : [_] Plaintiff [C] Defendant
or
[J Self-Represented Litigant

00K O

O

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues

have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.

The i issues have been tried or heard and a decision rendered. [] ggﬁgw
ACTION DISMISSED (CHECK REASON): [[] Rule 12(b), SCRCP; [] Rule 41(a),

SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [ ] Other

ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; (] Bankruptcy;

(] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [] Other

DISPOSITION OF APPEAL TO THE CIRCU!T COURT (CHECK APPL[CABLE BOX):
[ Affirmed; [] Reversed; [ ] Remanded; [] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER ‘COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [[] See attached order (formal order to follow) [X] Statement of Judgment
by the Court: Defendant Charleston Wrecking's Motions for Summary Judgment, filed 1/10/17 and 3/31/17, is
denied, as Defendant has failed to demonstrate a lack of a genuine issue of material fact. Defendant Michael
Golemis's Motion for Summary Judgment is granted, as Defendant has demonstrated no genuine issue of material
fact exists as to the claims made against him. Defendant's Motion for Stay, filed 3/3 l/17 is granted Plamtlff @

voluntarily withdrawn the claim of breach of contract.

This order [] ends [X] does not end the case.
Additional Information for the Clerk :

ORDER IN FORMATION

Al 8- war L

Complete this section below when the judgment affects title to real or personal propertylor if any) aman?nt
should be enrolled. If there is no judgment information, indicate “N/A” in one of the box

INFORMATION FOR THE JUDGMENT INDEX T

below.
Judgment in Favor of : Judgment Against Judgment Amount To be
(List name(s) below) (List name(s) below) Enrolled
__(List amount(s) below) .
$
$
$

If applicable, de

scribe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes conceming the amounts contained in this

form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest

SCRCP Form 4C (12/2016)
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-

or additional taxablecosts not available at the time the form and final order are submitted to the judge may be brovided to the clerk.
Note: Title abstractqrs and researchers should refer to the official court order for judgment details.
E-Filing Njte: -Filing counties, the Court will electronically sign this form using a separate electronic signature page.

2151 6/1/2017

cm.@fcu%ge | Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of ' , 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this dayof . ,20 to attorneys of record or
to parties (when appearing pro se) as follows: .

ATTORN EY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

‘CLERK OF COURT -

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON

PAGE 1. '

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (12/2016) » Page 2 of 4



STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) |
BOUCHELLE INCORPORATED, . )
) CIVIL ACTION COVER SHEET
Plaintiff(s))
. | ) 2015 -CP-10 - 44/5
vs. ) | o |
CHARLESTON WRECKING, INC.:and )
MICHAEL C. GOLEMIS, )
Defendant(s)) ) -
Submitted By: Karen DeJong, Esq. - ( SC Bar #:70699 ‘{. %%_ ""’ﬁ ",
Address: 940 Johnnie Dodds Blvd., Ste. 203, Mt. Pleasant, SC Telephone #:  843-216-6161= L

Fax #: 843-216-1119 \ S
Other: i L) ’f,

. . [} \..JE"_‘

- . E-mail: karen@dejonglawfirm.com;

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and servic

@

1

oWy 8-930810%

‘'l
i

Ramef
¢ of pl;e?d,l_'ﬂgs ordther papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled o@icom
dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint.

ely, signed, and
DOCKETING INFORMATION (Check all that apply) |
: *If Action is Judgment/Settlement do not complete
'JURY TRIAL demanded in compl

aint. ~ x NON-JURY TRIAL demanded in complaint.
This case is subject to ARBITRATION pursuant to the Court Annexed. Alternative Dispute Resolution Rules.

This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is exempt from ADR. (Proof of ADR/Exemption Attached)

O* 00
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NATURE OF ACTION (Check-One Box Below)

Contracts . Torts - Professional Malpractice Torts - Personal Injury Real Property )
~x  Constructions (100) D Dental Malpractice ©  Conversion (310) £ Claim & Delive 8400)

8 Debt Collection Legal Malpractice ©  Motor Vehicle Accident® Condemnation 1
O General (130) El Medical Malpractice ©  Premises Liability (330)2 Foreclosure 42
U Breach of Contract Previous Notice of Intent Products L1ab1ht§ (340) Mechanic’s Lien (430)
O Fraud/Bad Faith Case # - - Personal Injury (350) Partition (440)

(150) 20 -NI-
O Failure to Deliver/ [ Notice/ File Med MalC Wrongful Death (360) U Possession (450)

" Warranty (160) (230) :
) O Other (299) O  Assault/Battery (370) O Building Code Violation (460)

O Employment O Slander/Libel (380) @ Other (499)

Discrim (170) :
& Employment (180) - B Other (399)

O Other (199)

Inmate Petitions Adrginistrative Law/Relief J;dgments/Senlements Appeais
O PCR (500) O Reinstate Drv. License O Death Settlement (700) O Arbitration (9 é 00)
O Mandamus (520) O Judicial Review (810) 2 FE oreign J udgment (710)©  Magistrate-Civil (910)
O Habeas Corpus O Relief (820% O Magistrate’s Judgment ' [0 Magistrate-Criminal
0 Other (599) 0 Permanent Injunction 2 Minor Settlement (730) D Municipal 5930)
a Forfeiture-Petition (840) 0O  Transcript Judgment (740) Prabate Court (940)
O Forfeiture—Consent 9 Lis Pendens (750 EI SCDOT (950
a Other (899) O  Transfer of .Structured' Sc_ lement [0 Worker’s Comp (960)
. : Payment nghfS Appll@lon (760) 0 Zonin g Board (970)
: O Public Service Comm.
, (990) .
Special/Complex /Otber "0 Confession of Judgment O Employment Security
- , (770) - Comm (991)
a Environmental (600) 0 Pharmaceuticals (630) D Petition for Workers
m] Automobile Arb. (610) O  Unfair Trade Practices (640) Compensation Settlement O  Other (999)
. . Approval (780)
a Medical (620) O  Out-of State Depositions (650) O Other (799)
a Other (699) 0O  Motion to Quash Subpoena iﬁ an
Out-of-County Action (660)
a Sexual Predator (510) O  Pre-Suit Discovery (670)

Submitting Party Signature: \ M ‘ Date: “/ . l o\ g

N 4

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (06/2015) ' Page 2 of 3




FOR MANDATED ADR COUNTIES ONLY

Aiken, Allendale, Anderson, Bamberg, Barnwell, Beaufort, Berkeley, Calhoun, Charleston, Cherokee,
Clarendon, Colleton, Darlington, Dorchester, Florence, Georgetown, Greenville, Hampton, Horry,
Jasper, Kershaw, Lee, Lexington, Marion, Oconee, Orangeburg, Pickens, Richland, Spartanburg, Sumter,
Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1.

The parties shall select a neutral and file a “Proof of ADR” form on or by the 210% day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

Thé initial ADR conference must be held within 300 days after the filing of the action.

~ Pre-suit medical malpractice mediations required by S.C. Code §15- 279125 shall be held not later than 120

days after all defendants are served with the “Notice of Intent to File Su:t” or as the court directs. (Medical
malpractxce medlatlon is mandatory statewide.)

Cases are exempt from ADR only upon the following grounds:
a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or prohibition;
b. Requests for temporary relief:
c. Appeais
d. Post Conviction relief matters;
e. Contenipi of Court proceedings;
f. Forfeiture prdceedings brought by governmental entities;
g Mortgagé foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

In cases not subJect to ADR, the Chief Judge for Administrative Purposes upon the motion of the court or
of any party, may order a case to mediation.

Motion of a party to be exempt from payment of neutral fees due to-indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note: You must comply with the Supreme Court Rules regarding ADR.

Failure to do so may affect your case or may result in sanctions.

SCCA /234 (06/2015) . ' ' Page 3 of 3



STATE OF SOUTH CAROLINA, - ' -
| IN THE COURT OF COMMON PLEAS

F CHARLESTON

COUNTY O
BOUCHELLE INCORPORATED SUMMONS

Plaintiff,
vs. FILE NO. 2015-CP-10- £4/5

N’ N e’ N N’ N N N N N

CHARLESTON WRECKING, INC. and
MICHAEL C. GOLEMIS

Defendant. )

TO THE DEFENDANT ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and 'requi'r,e"d to answer. the complaint herein, a copy of
which is herewith served upon you, and to serve a copy of your answer to this complaint upon the
subscriber, at the addfess shown below, within thirty (30) days after service hereof, exclusive of the
day of such service, and if you fail to answer the complaint, judgment by' default will be rendered
against you for the relief demanded in the complaint. | '_ |

Mount Pleasant, South Carolina (OV]X /{ /R4
' Karen K. Dtﬁng‘; 5q.

Dated: November 10, 2015 DeJong Law|Firm/LLC
' Address: 940 Johnnie Dodds Blvd., Ste. 203
Mount Pleasant; SC 29464

Attorney for Plaintiff
'
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STATE OF SOUTH CAROLINA )
)

COUNTY OF CHARLESTON )
BOUCHELLE INCORPORATED, )
_ )

Plaintiff, )

. )

s, )

: . )
CHARLESTON WRECKING, INC., )
MICHAEL C. GOLEMIS, )
)

Defendants. )

The Plaintiff above named, complaining of the Defendants above named,\wou}f/'i

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

CASE NO. 2015-CP-10- éé'ﬁ

COMPLAINT
(Non-Jury)

respectfully show unto this Honorable Court as follows:

1. Plaintiff, Bouchelle Incorporated, is a corporation organized and existing under the

laws of the State of South Carolina, with its” primary place of business located in the County of

Charleston, and at all times relevant hereto said company was engaged in the reconstruction of

commercial property, more specifically, property located at 7350 Industry Drive, North

Charleston, South Carolina 29418.

2. Defendant, Charleston Wrecking, Inc., is a corporation organized and existing under

the laws of the State of South Carolina, with its’ primary place of business located in the County

of Charleston, and at all times relevant hereto said company was hired by Plaintiff to demolish a

section of a comimercial building located at 7350 Industry Drive, North Charleston, South

Carolina 29418.

3. Defendant, Michael C. Golemis, is a citizen and resident of Charleston County, South

Carolina and is the sole owner of Defendant Charleston Wrecking, Inc..

"4. The Court has jurisdiction over the patties and the subject matterof this action.

D
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5. Plaintiff was hired by owners of 7350 Industry Drive, North Charleston, South
Carolina to reconstruct the commercial building. Included in the agreement were the plans to -
demolish a rear bﬁilding located behind the main building. Said buildings shared one wall.

6. Plaintiff entered into a contract with Def;:ndants wherein Defendants would .safel'y
: demo]ish the rear building, in accordance the parties’ls agreement, applicable building codes and
industry standards.

7. Despite being verbally warned by Plaintiff and contrafy to the terms Qf the parties’
agreement, Defendants paﬁiﬂly demolished the shared wall between the rear building and the
main building, the}eBy causing severe structural damage to the shared wall and main building.

8. Plaintiff’s reconstruction Work w'as‘ immediately halted while Plaintiff stabilized the
shared wall and fufther work has been significantly delayed.

9. As a result of Defendants’ actions, Plaintiff has been damaged and will bé required to
expend large sums of money to repair, correct and replace the 5hared wall and main building,
él(mg with other césts.

| 'F OR A FIRST CAUSE OF ACTIbN
(Negligence as to All Defendants)
10. Plaintiff hereby repeats and realleges the foregoing allegations of the Complaint as if
set forth herein verbatim.

11. At all times material hereto, Defendaﬁts, by and _throuéh their agents, servants aﬁd
employees, undertook and was under a duty to demolish the rear building and to provide
materials and services in accordance with the parties’ agreement, 'é.pplicable building codes and

industry standards.

1o



12. Defendantg were negligent, grossly negligent, careless, reckless, willful and wanton
in demolishing and supervising the demolition of said rear bﬁilding, in accordance with
applicable building codes and industry standards, all of which has directly and proximately
caused defects and deficiencies in the commerciél property, which will need to or have been
corrected, repaired and/or replaced. Such negligence, grosé negligence, carelessness,
recklessness, willfulness and wantonness includes but are not limited to the following
particulars, to wit: |

(é) In failing to exercise a dﬁty of care in thé demolition of thé sﬁbject property;

(b)  Infailing to adequately supervise the work and dexﬁolitibn of the subject

property;

(¢) In failing to hire competent erﬁployees, subcontractors or specialty contractors;

(d) In failing to adequately and competently supervise and/or train said employees,

| subcontractors or‘specvialty contractors; |

(e) In ciemolishiné the subject property in violation of applicable building codes,

‘ s@dard building practices, relevant product speciﬁcations and accepted
derﬁolition industry standards and practices;

) In f;iling to properly demolish or supervise the rear building;

| (g In other deficiencies and failures as will be proved at trial.

FOR A SECOND CAUSE OF ACTION

. ' (Breach of Contract as to All Defendants)
13. Plaintiff hereby répeaté and realleges the foregoing allegations of the Complaint
as if set forth herein verbatim.

" 14. Plaintiff entered into a contract with Defenidants for thé demolition of thérear ~



building located at 7350 Industry Drive, North Charleston, South Carolina..
- 185, The contract provided that Defendants would demolish the rear building only and
remove subsequént debri; from the property location.

16.  Defendants breached and/or willfully breached the contract by failing to demolish
the rear building in the agreed ppbn manner. Instead, Defendants caused coﬁsiderable structurél
damage to the shared wall and main building. Further, Defendants failed to remove any debris |
that was existing at that time. ) |

| 17. | As a direct and pfoximate result of Defendaﬁts’ breach, Plaintiff has or will be
required to expend great amounts of money to correct and repair the deﬁciencieé and damagc.:s.as
set fofth herein. | |
FOR A THIRD CAUSE OF ACTION
(Piercing Corporate Veil)

18. Pléiﬁtiff hereby repeats and realleges the foregoi.né allegations of the Complaint
as if set forth herein verbatim.

19. Defendant Golemis failed to adhere to corporate fonﬁali;ies as set forth in Sturkie V.
Sifly 280 S.C. 453, 313 S.E.2d 3_16 (Ct. App.) and sﬁbsequent cases.

20. Defendant Golemis knew ;h_at his proposed plan to deinolish the rear buiiding was
faulty and poteniia‘lly destructive to the shared wall and the main building’s structurés.
Defendant Golemis was on the job site when Plaintiff c_ommuni;:aljted its’ concerns.
Nevertheless, Defendant Golemis acted in a self-serving manner and in disregard of Plaintiff’s
concerns regarding the job site. | |

21. There will be an element of injustice or fundamentaﬂ unfairness if the acts of

Defendant Charleston Wreécking, Inc” be not regarded as the acts of Defendant Golemis- ~

\L



22. As a result of Defendant Golemis’s actions, Plajntiff,h:as suffered and will continue to
suffer damages.
FOR A FOURTH CAUSE OF ACTION
(Attorney Fees) '
23. Plaintiff hereby repeats and realleges the foregoing allegations of the Complaint
as if set forth herein verbatim.

24. The Plaintiff is entitled to an award of its reasonable éxpenses, including reasonable

attorney fees, incurred in connection with this action.

WHEREFORE, Plaintiff prays for judgment against the Defendants in an amount of
actual, incidental and consequential damages to be determined by the trier of fact for the costs of

this action, attorney fees, and for such other and further relief as thlS Court may deem just and

DEJOWAW FIRM, LLC
By:

K , Karen M. DeJ ng,
940 Johnnie Dodds Blvd Ste. 203
Mount Pleasant, SC 29464
Tel. No. 843-216-6161
Fax No. 843-216-1119
Email: karen(@dejonglawfirm.com

Attorney for Plaintiff

proper.

Mount Pleasant, SC
" November 10, 2015
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE #: 2015-CP-10-6615
BOUCHELLE INCORPORATED, ) '
, ) 2 PR\
Plaintiff, ) - e Z B
) ANSWER OF CHARLESTON WRECKISS, ING=
v- ) - D L
o . ) ’ ';%")?:,‘ -0 (ﬂ
CHARLESTON WRECKING, INC,, ) 2N SN 4
MICHAEL C. GOLEMIS, ) %U SR )
| ) B 9
- Defendants. ) &"fgﬁ
)
The Defendant Charleston Wrecking, Iﬁc. would respectfully show as follows:
I. That it admits, on information and belief, the allegations of Paragraph 1 of the Complaint.
2. That it admits the allegations of Paragraph 2 of the Complaint.
3. That in answering the allegations of Paragraph 3 of the Compliant, it admits that Michael

' C. Golemis is a citizen and resident of Charleston County and in answering the Balance of the
allegations contained therein admits only that Mr. Golemis is a shareholder of Charleston Wrecking, Inc.

4. | That in answering the allegations of Paragraph 4 of the Complaint, it admits only that the
Court has jurisdiction over the parties and denies the balance of the allegations contained therein as the
Plaintiff Has failed to satisfy a condition precedent to the commencement of this action, established by
the contract alleged.

5. That it admits only so much of the allegations of Paragraph 5 of the Complaint, on
information and .belief, that Bouchelle Incorporated was hired by the owners of 7350 Industry Drive, .to
reconstruct the commercial building and demands strict proof of the balance of the allegations contained

therein.

Page 1 of 4.
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6. That in answering the allegatioﬁs of Paragraph 6 of the Complaint, it admits only thét
Defendant Charleston Wrecking, Inc. entered into a contract with Plaintiff for demolition services and
demands gtrict proof of the balance of the allegations contained therein.

7. o That it denies the allegations of Paragraphs 7, 8 and 9 of the Complaint.

8. | That it is not required to admit or deny the allegation§ of Paragraphs 10, 13, 18 or 23 of
the Complaint. |

9. That in answering the allegations of Paragraph 11 of the Complaint, Defendant
Charleston Wrecking, Inc. admi;s only that it entered into an agreement for demolition ‘services, and
denies the balance of the allegations contained therein. |

10.  That it denies the allegations of Paragraph 12 of the Complaint.

11. That in answering Paragraph 14 of the Complaint, it admits only that Cha;leston
Wrecking, Inc. entered into a contract for demolition services concerning a building located at 7350
Industry Dri’ve; North Charleston, South Carolina, and den;es the balance of the allegations contained
therein.

12, That in answering the allegations of Paragraph .15 of the Complaint, it admits only the
existence of a contract between Plaintiff and Defendant Charleston Wrecking, Inc. and further states that
the contract language speaks for itself.

13. That it denies the allegations of Paragraphs 16, 17, 19, 20, 21, 22 ‘and 24 of the
Complaint.

FOR A SECOND DEFENSE- :
FAILURE TO SATISFY CONDITION PRECEDENT

14. That the Defendant Charleston Wrecking, Inc. reiterates each and every allegation

hereinabove alleged as if repeated herein verbatim.

Page 2 of 4
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15.  That the contract between Plaintiff and Charleston Wrecking, Inc. in paragraph 16.7
provides that mediation of disputes is a condition precedent to any form of bihding dispute resolution
including this action.

16. Tha£ the Plainﬁff has failed to comply with paragraph 16.7 of the contract and this action
should be dismissed. |

: FOR A THIRD DEFENSE-
- WAIVER OF CONSEQUENTIAL DAMAGES

17. That the Defendant Charleston Wrecking, Inc. reiterates each and | every éllegation ,
héreinabove alleged as if repeated herein verbatim.

18. That pursuant to p'aragraph. 13 of the contract between the Plaintiff and Defendant
Charleston Wrecking, Inc. the Plaintiff has waived consequential damages as described therein and any
‘ evidence of s:uch damages should belex_clude;:l pursuant to said paragraph 13 of the contract.

FOR 4 FOURTH DEFENSE-
SETOFF

19. That the Defendant Charleston Wrecking, Inc. reiterates- each and every allegation

. hereinabove alleged as if repeated herein verbatim.

20. That there is due and owing to Charleston Wrecking, Inc. a substantial sum under its
contract with Plaintiff for work completed by Charleston Wreckiﬁg, Inc. )

21. Charleston Wrecking, Inc. is therefore entitled to a setoff in such amount as may be

proven to the trier of fact.

WHEREFORE, the Defendant Charleston Wrecking, Inc. prays as follows:

a)  that this action be dismissed; and
b) for set off of sums due Charleston Wrecking, Inc. as may be proven to the trier of
fact,and = . , e
Page 3 of 4
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c) - for costs and reasonable attorney fees; and

d) . for such other and further relief as the Court may deem just and proper.

KERRY W. KOON

147 Wappoo Creek Drive, Ste. 203
Charleston, SC 29412

(843) 795-7000

ATTORNEY FOR DEFENDANT
CHARLESTON WRECKING, INC.

At Chagleston, South Carolina
Feb ) , 2016.

Page 4 of 4
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
' ) IN THE NINTH JUDICIAL CIRCUIT
) :

COUNTY OF CHARLESTON CASE #: 2015-CP-10-6615
BOUCHELLE INCORPORATED, )
: )
Plaintiff, ) : - S
) ANSWER OF MICHAEL C. GOZ;M@ -5
v. ) , . R
| ) | o€ T
CHARLESTON WRECKING, INC., ) Py \
MICHAEL C. GOLEMIS, ) R -
) o i
Defendants. ) %”iﬁ ' =
) %z ©
) oxs
The Defendant Michael C. Golemis would respectfully show as follows:
1. That he admits, on information and belief, the allegations of Paragraph 1 of the
Complaint.
2. That he admits the allégations of Paragraph 2 of the Complaint;
3. That he admits so much of the allegations of Paragraph 3 of the Complaint as

alleged that he is a citizen and resident of Charleston County and in answering the balance of the
allegations admits only that he is a shareholder’ of Ch‘arlesto_n Wrecking, Inc.

4, That in answering the allegations of Paragraph 4 of the Complaint, he admits only
that _the Court ﬁas jurisdiction over the pénies and denies thé balance of the allegations-contained
therein as the Plaintiff. has failed to satisfy é condition precedent to the commencement of this
action, established by the _éontracf alleged with Charleston Wrecking, Inc..

5. | That it admits only so much of the allegations of Paragraph 5 of the Complaint, on
information and belief, that Bouchelle Incorporated was hired by the owners of 7350 Industry
Drive, to reconstruct the commercial building and demands strict proof of the balance of the

‘allegations contained therein.
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6. That in answering the allegations of Paragraph 6 of the Complaint, he denies that -
he individually entered into a contract with the Plaintiff.
7. That he denies the allegations of Paragraphs 7, 8, 9, 11 and 12 of the Complaint.
3. That he is not required to admit or deny the allegations of Paragraphs 10, 13', 18
or 23 of the Co'mplaint.
9. That in anS\;\/ering the allegétions of Paragraph 14 of the Complaint, he denies that
he entered into a contract with Plaintiff individually.
10.  That in answering the‘allegations of Paragraph 15 of the Complaint, he admits
only so much of such allegations that Defendant Charleston Wrecking, Inc. entered into a
contract for demolition services and denies the balance of the allegations thereof.

11.  That he denies the allegations of Paragraphs 16, 17, 19, 20, 21, 22 and 24 of the

Complaint.
FOR A SECOND DEFENSE-
FAILURE TO SATISFY CONDITION PRECEDENT
12. That the Defendant Golemis reiterates each and every allegation hereinabove

alleged as if repeated herein verbatim.
13. That the contract between Plaintiff and Charleston Wrecking, Inc. in paragraph
16.7 provides that mediation of disphtes is a condition precedent to any form of binding dispute
resolution. |
14. That the Plaintiff has failed to comply with paragraph 16.7 of the contract and to

the extent that Plaintiff alleges that Defendant Golemis is bound by the contract, which is

specifically denied, this action should be dismissed.

FOR A THIRD DEFENSE-
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WAIVER OF CONSEOUEN TIAL DAMAGES

15. That the Defendant Golemis reiterates each and every allegation hereinébove
alleged as if repeated herein verbatim.

16.  That pursuant to paragraph 13 of the contract between the Plaintiff and Defendant
Charleston Wrecking, Inc. the Plaintiff has waived consequential damages as described therein
and to the extent that Plaintiff alleges that Deferidant Golemis is bound by the contract, which is

specifically denied, such damages should be excluded pursuant to said paragraph 13 of the

contract.
FOR A FOURTH DEFENSE-
" SETOFF
17.  That the Defendant Golemis reiterates each and every allegation hereinabove

alleged as if repeated herein verbatim.

18.  That there is due and owing to Charleston Wrecking, Inc. a substantial sum under
 its contract with Plaintiff for work completed by Charleston Wrecking, Inc.

I9. Charleston Wrecking, Inc. is theréi‘ore entitled to a setoff in such amount as may
be proven to the trier of fact, and to the extent that Plaintiff alleges that Defendant Golemis is
bound by ths contract, which is specifically denied, such setoff is applicable to Defendant
Golemis. |

WHEREFORE, the Defendant Michael C. Golemis prays as follows:

a) that this acti“on be dismissed; and

b) for setoff of sums due Charleston Wrecking, Inc. as may be proven to the
trier of fact; and '

c) for costs and reasonable attorney fees; and
d) for such other and further relief as the Court may deem just and proper.
fage 30f4
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QUERY SAUTTER & ¥ORSYTHE, LLC
147 Wappoo Creek Drive, Ste. 202
Charleston, SC 29412
(843) 795-9500
ATTORNEY FOR DEFENDANT

- MICHAEL C. GOLEMIS

At Charleston, South Carolina
feb. ,2016.
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STATE OF SOUTH CAROLINA- ) IN THE COURT OF COMMON PLEAS
. . ) IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE #: 2015-CP-10-6615
. RS
BOUCHELLE INCORPORATED, ) - A )
R ﬂ/ &,
. ) }‘/. »4:;\ 3
Plaintiff, ) 4,4/ &
) MOTION FOR SUMMARY JUDGMENIV« T TR
v )  AS TO DEFENDANT MICHAEL C«GOLEﬁ;[I.%:/ A
) i3 . 2,
CHARLESTON WRECKING, ING;, ) 07
MICHAEL C. GOLEMIS, ) ol
)
Defcridants. )
)

TO THE PLAINTIFF ABOVE NAMED:

PLEASE TAKE NOTICE that the Defendant Michael C. Golemis individually moves

before this Honorable Court, at a date and time.to be set by the Court after-the expiration of ten

(10) days from the date of service hereof, for an order granting Summary Judgment in his favor,

pursuant to Rule 56, SCRCP, on the grounds that there is no genuine issue of fact or law as to

Defendant. Golemis.

a) -

b)

©)

d)

The specific grounds for this motion are as follows:

entltled “Standard Short Form Agreement Between Constructor and
Subcontractor” dated May 20, 2015, between Bouchelle Incorporated and
Charleston Wrecking; Inc.;

No other contractual obligation existed between Michael C. Golemrs and.
Bouchelle Incorporated;

Michael C. Golemis did not personally perform the services (an alleged

' 1mproper saw cut) that led this action;

~ Michael C. Golemis was not present and in actual supervision of the work

that allegedly caused the Plaintiff’s damages;
Charlestoni Wrecking, Inc. had expérienced personnél performmo the work.
including supervision by a South Carolina licensed general contractor with

extensive demolition experience;

Plaintiff’s breached the terms of the agreement between Constructor and
Subcontractor by failing to demand mediation prior to litigation as

2w 5




requited by-the contract.

This motion is supported by the Afﬁdavit of Michael C. Golemis filed herewith and the
Defendant Charleston Wrecking, Inc.’s First Request for Admissions served ‘upon Plaintiff on
February.2, 2016 (Exhibit “A™ hereto), and now deemed admitted.
| Further, Defendant Charleston Wreckihg, Inc., was organized as a. South Carolina
Statutory Close Cotporation on March 31, 2006, and remains in existence today. See, Articles
of Incorporation for Charleston Wrecking, Inc., a Statutory Close Corporation, and Certificate of
Existence of Mark Hammond, Secretary of State dated December 29, 2016. (att,aéhed).

Finally, pursuantto S.C.Code § 33-18-250 (attached), even if Plaintiff were to show that
Charleston Wrecking, Inc., failed .to obsetve the usual corporate formalities ot reguirements
relating to the exercise of its Qérporate powers, or management of its business and affairs, which
Defendaﬁts deny, these allegations are not grounds for imposing personal liability on individual
Defendant Michael .'_Golelﬁi's'.

WHEREFORE ‘individual Defendant Michael Golemis, by and through his undersigiied
counsel moves that he be dismissed as a party Defendant to this action.

PLEASE BE PRESENT TO DEFEND IF SO MINDED!

QUERY SAUTTER FORSYTHE, LLC

Michael W. Satftter,@)sc{uire
mikewsautter147@aol.com

SC Bar No.: 4944

147 Wappoo Creek Drive, Suite 202
Charleston, SC 29412

Telephone: (843) 795-9500

Facsimile: (843) 762-1500
ATTORNEY FOR DEFENDANT GOLEMIS

V)




At Charlestgn, South Carolina . ,
This___S & day of \T A . ,20)%
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) INTHE NINTH JUDICIAL CI R(:'j"(_JI'I~
COUNTY OF CHARLESTON ) CASE #: 2015-CP-10-6615
BOUCHELLE INCORPORATED, )
. ) |
Plaintiff, ) DEFENDANT CHA RLESTON
) WRECKING, INC.”S FIRST
v, ) REQUEST FOR ADMISSIONS
| ) TO PLAINTIFF
CHARLESTON WRECKING, INC,, )
MICHAEL C. GOLEMIS, )
)
Defendants. )
)

TO THE PLAINTIFF ABQVE NAMED:

The Defendait Charleston Wiecking, Inc. hereby submits the following requests ‘for admissions
.pur_suanf to Rule 36 of-the.south ‘Carol‘ina_R_ules of Civil Procedure to be separately admitted or denied
within 30 days of the date of'service here_o!’:

I Do you amdit that the copy of the contract attached heréto as Exhibit “A” is a true and
accurate copy -of t’he:origina'l‘?

2. ‘Do you admit that Michael C. Golemis is ‘not a paity to the coitract aitached hereto as

Exhibit “A™?

3. Do you admit ‘that there exists no other contract between Plaintiff and Michael C.
Golernis?
4. Do you admit that Plaintiff failed to demand mediation prior to filing this action: pursuant

to paragraph 16.7 of its contrdct with Charleston Wrecking; Inc.?

.

13

KERRY'W. KOON
147 Wappoo Creek Drive. Ste. 203 .
Charleston, SC 29412

(843) 795-7000

ATTORNEY FOR DEFENDANTS

At Charleston, South-Ca,rDJ:Z?

This_24  dayof _+x .2016.

rA")




ex. "/

ConsensusbDocs

o ConsensusDocs¥® 751 _
STANDARD SHORT FORM AGREEMENT BETWEEN CONSTRUCTOR AND SUBCONTRAGCTOR

GENERAL INSTRUCTIONS. These instructions are solely for the information and convenience of
ConsensusDocs users, and are not a part of the document. Gray boxes indicate where you should click and
type in your project information. The yellow shading is & Word defauilt function that displays editable text ang
s not necessary for document complétion. Shading can bs turned off by going to the Revisw tab, select
"Restrict Editing” button and unchack “Highlight the regicns | can edit”. In Word 2003.you will find this option
under the Tools tab, Options, Security tab, Protect Document button. '

EMBEDDED INSTRUCTIONS are provided to help you completé the documént. To display or hide
instructiofis select the “{I* button under the *Home” tab to show-all formatting marks. Instruction boxes are
color coded as follows: : '

fed Boxas: Instructions for fields that are typicaliy required to compiete contracl.

Blue Boxes: lIristructions for fields that may or may not be required fora complete contract.

Grezh.Boxes: Provide géneral instrictions or ConsensusDocs Coalition Guidebook comments, which can
~ befoundat wivyw. ConsensusDocs. org/quidebook.

END(JRS_EMENT. This dogument was déveleped thréugh a collaborative efforf of organizetions rapressanting
a wide cross=section. of the design and construction industry. The.organizations endorsing this document

believe it represents a fair allocation of risk and responsibilities of all project participants.

Endorsing organizations recoghnize that this document must be reviewed and-adapted to meet specific needs
and applicable laws. This document has important legal and insurarice ‘consequénces, and it is not intended
as a8 substitute for competent professional services and advice, Qo‘n,su[t}ation with an attorney and an
insutance or surety adviser is strongly encouraged. Federal, State and Local laws miay vary with respect to
the applicabilily or enforceability of specific provisions in this document. CONSENSUSDOCS SPECIFICALLY
DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE: PURCHASERS ASSUME ALL
LIABILITY WITH RESPECT TO THE USE OF THIS DOCUMENT, AND CONSENSUSDOCS AND ANY OF
THE ENDORSING ORGANIZATIONS SHALL NOT BE LIABLE FOR ANY DIRECT, INDIRECT OR
CONSEQUENTIAL DAMAGES RESULTING FROM SUCH USE. For additional information, please contact
ConsensusDacs, 2300 Wilson Bivd, Suite 300, Arlington, VA 22201, 866-925-DOCS (3627),
support@consensusdocs.org or www.ConsensusDocs.org. »
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ConsensusDocs® 751
STANDARD SHORT FORM AGREEMENT BETWEEN. CONSTRUCTOR AND
SUBCONTRACTOR

ConsensusDocs
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| awl huca 8 A i
- Job No.: 150401 Account Code: [ ]

This-Agreement is made this 20 day of May, 2015, by and between
CONSTRUCTOR, Bouchelle Incorporated and
SUBCONTR{;\CTOR, Charleston Wrecking Inc.

Tax identification Na. (TIN) 20-4616857 Contractor License No. [ |

The Constructor and Subcontractor are collectively the “Parties " Notice to the Parlies shall be given at
the above addresses.

PROJECT: Atlantic Eiectric ,LLC. Warghouse
OWNER: Cross County Investments, LLC.
DESIGN PROFESSIONAL: R.J.Denton Architecture

1. SUBCONTRACT WORK To the extent terms of the agreement between the Owner and Constructor
(prime agreéement) apply to the work of the Subcontractor, the Constructor assumes toward the
Subcontractor all obligations, rights, duties, and redress that the Owner assumes toward the Constructor.
In an identical way, the Subcontractor assumes toward the Constructor all obligations, rights, duties, and
redress that the Constructor assumes toward the Owner and others under the prime agreement. In the

i
) 0 ConsensusDocs® 751 - Short Form Agreement Between Constructer and Subcontractar - 2011, Revised 2014. THIS DOCUMENT
. ’\\ ‘' MAY HAVE BEEN MODIFIED. The ConsensusDoss technology platform creates 2 racline comparison ‘o the standard language which the
| Ppurchaser of this contract is aulhorizad to shae for revisw purposes. Consultation with legal and insurance counsel are strongly
\ / * encouraged. You may only make copies of finalized documents for distribution to parties’in direct connestion with this contract. Any other

uses are slrictly prohibited.
CONTENT SECURE ID: 4078C106-1D44
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avant of conflicts orinconsistencies between provisions of this Agresment and the prime agréement, this
~Agreement shali govern: The Subcontractor shall perform the Subcontract Work under the general
direction of the Constructor and shall cooperate with the Constructor-so the Constructor may fulfill
obligations to the Owner. The Subcontractor shall provide the Subcantract Work for the Project in
accordance with the Progress Schedule 1o be prepared by the Constructor after consultation with the
Subcontractor, and as it may change from time to time. The Subcontractor shall give timely notices to
authorities pertaining to the Subcontract Work and shall be responsible for alt permits, fees, licenses,
assessments, inspections, tasting, and taxes nacessary to complete the Subcontract Work. The
Subcontractor is to provide Building and Selective Demolition, as'more fully described in Exhibit A.

2. SUBCONTRACT AMOUNT The-Constructor agrees to pay the Subcontractor for satisfactory and
timely performance and completion of the Subcontract Work: 86,135.00. Retainage shall be zero percent
(0%)]; which is equal to lhe percentage retained from the Constructor's payment by the Owner for the
Subcontract Work. If the Subcontract Work is satisfactory and the prime agreement provides for
reduction of retainage, the Subcontractor's retainage shall elzo be reduced when the Constructor's
retainage of the Subcontract Work has been so reduced by the Owner.

3. EXHIBITS The following exhibits are made part of this Agreament:

EXHIBIT A: Subcontract Work, Attached Demc;lition Pricing Dated 5/20/15pages.
EXHIBIT B: Subcontract Documents, , drawings, specifications, general, and other conditions issugd,
by the Design Professional and dated 5/21/15, and addenda and other information.
EXHIBIT C: Progress Schadule, To be issued upon permitting pages.

EXHIBIT D: Alternates and Unit Prices; n/a pages.

'EXHIBIT E: Temporary Services, By Gonstructor or Owner pages.

EXHIBIT F: Insurance Pravisions,

Workers comp 1,000,000

Commercial General Liability As stated on Charleston Wrecking Inc Insurance Certificate dated
4/29/15.

-

4. ETHICS The Parties shall perform their obligations with integrity, ensuring at a minimum that each: (a)
avoids coriflicts of intérest and promptly discloses any to the other Party; and (o) warrants that they have
not and shall not pay nor receive any contingent fees or gratuities to or from the other Party, including
their subcontractors, agents, officers, émployees, or others for whom they may be liable, to secure
preferential treatment. -

4.1. COMPLIANCE WITH LAWS The Subcontractor shall comply with all Laws at its own costs. The
Subcontractor shall be liable to the Constructar for all foss, cost, or expense, attributable to any acts
or omissions by the Subcontractor, its employees, subcontractors, and agents for failure to comply
with Laws, including fines, penaities, or corrective measures.

S. SAFETY To protect persons and property, the Subcontractor shall establish a safety program _
implementing safety measures, policies, and standards conforming to (a) those required or recommended
by governmental and quasi-governmental authorities having jurisdiction, and (b) requirements of this
Agreement. The Subcontractor shall keep the Project site clean and free from debris resulting from the
Subcontract Work. '

2
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8. WARRANTIES The Subcontractor-warrants that all materials and equipment shall ba new unisss
otherwise specified, of good quality, in conformance with the Subcontract Documents, and free from
.defective workmanship arid materials. The Subcontractor further warrants that the Subcontract Work shall
be free from material defscts rdt intrinsic in the design of materials required in the Subcontract
Documents. The Subcontréctor's warranty does not include remedies for defects or damages caused by
normal wear and tear during normal usage, use for a purpose for which the Project was not.intended,
improper or insufficient maintenante, modifications peiformed by others, or abuse. The Subcontractor's
warranties shall cammence on the date of Substaritial Completion of the Work or a designated pertion.

7. TIME
7.1. Time is of the essence for both parties.

7.2. SCHEDULE In consultation with the Subcontractor, the Constructor shall prepare the schedule
for parformance of the Canstructor's work: (Progress Schedule) and shall revise and update such
s¢heduie, as necessary, as the Constructor's work progresses. The Subcontractor shall provide the
Constructor with any scheduling information propased by the Subcontractor for the Subcontract Work
and shall revise and update ‘as the Project progresses. The Constructor and Subcontractor shall be
bourid by the Pragréss Schedule. Thie Progress Schedule and all subsequent changes and additional
details shall be submitted to the ‘Subcontragtor reasonably in advance of the required performance.

Subject to the Subcontractor’s rights under Article 8, the Constructor'shall have the right to determine °

and, if necessary, changg the time, order, &nd priarity in which various portions of the"Subcontract
Work shall be performied and all other mjatters relative to the Subcontract Work.

8. CHANGE ORDERS When the Cornstructor orders in writing, the Subcontractor, withabt Aidllifying this
Agreement, shall make any and all ¢hanges in the Subcontract Work which are within the.general scope
of this Agreement. Any adjustment in the Subcontract Amount or time of performance $hall be atithorized
by a Change Order. No adjustments shall be made for any changes performed by the Subcontractor that
have not been ordered by the Constructor. A Change Order is a written instrument prepared by the
Constructar and signed by the Subcontractor stating their agreement upon the change in the Subcontract
Work. If commencement or progress of the Subcontract Work is delayed without the fault or responsibility
of the Subcontractor, the time for the Subcontract Work shall be extended by Change Order o the extent
obtained by the Constrictor, and the Progress Schedule shall be revised accordingly.

9. PAYMENT

9.1. SCHEDULE OF VALUES As a condition precedent to payment, the Subcontractor shall provide a
schedule of values satisfactory to the Constructor not more Lthan fifteen (15) days from the date of this
Agreement.Attachied Demolition Pricing Dated 5/20/15 will serve as schedule of valués

9.2. PROGRESS AND FINAL PAYMENTS Progress payments, less retainage, shall be made to the
Subcontractor, for Subcontract Work satisfactorily performed, no later than seven (7) days after
receipt by the Constructor of payment from the Owner for the Subcontract Work. Final payment of the
balance due shall be made to the Subcontractor no later than seven (7) days after receipt by the
Constructor of final payment from the Owner for the Subcontract Work. These payments are subject:
to recelpt of such lien waivers, affidavits, warranties, guarantees, or other documentation required by
this Agreement or the Constructor. If payment from the Owner for such Subcontract Work is not
received by the Constructor, through no fault of the Subcontractor, the Constructor will make payment
to the Subcontractor within a reasonable time for Subcontract Work satisfactorily perfarmed.

9.3. PAYMENTS WITHHELD The Constructor may reject a Subcantractor payment application or
nullify a previously approved Subcontractor payment application, in whole or in part, as may
R .
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reasaonably be nncessary to protect the Constructor froi loss or damage based uport thie foliowing to
‘the extent that the SubConlractor is responsibla: (a) failure to timeiy perform the Sulicontract Wark,
(b) failure to properly pay its subcontractors cr suppliers, (c) failure to promptly correct rejected,,
defective, or ndnconforming Subcontract Wark; or (d) uninsured third-party claims’involving the
Subcontractor or reasonable evidence demonsirating that third-party claims-are hkely to be filed
unless and until the.Subcontractor furnishes the Constructor with adequate security in the form of a
surety bond, letter of credit, or other collateral or commitment which are-sufficient (o discharge. such
claims if established. '

9.4. PAYMENT DELAY I the Consiructor has received payment from the Owner and, if for any
reason not the fault of the Subcontractor, the Subcontractor does not receive & progress payment
from the Constructor within sevef (7) days after the date such payment is due, of if the Constructor
has failed to pay the Subcontractor within a reasonable time for Subcoritract Work satisfactorily
performed, the Subcontractor, upon giving seven (7) days’ written notice to thie Constructor, and -
without prejudice to and in addition to any other legal remedies, may stop work until payment of the
full amiotint owing to the Subcontractor has been received. The Subcontract Amount and time of .
performance shall be adjusted by Change Order for the amount of the Subcontraclors reasonable
-and venfed cost.of shutdown, delay, and startup

9.5. WAIVER OF CLAIMS Final payment shall constitute a-waiver of all claims by the Subcontractor
relating to the Subcontract Work; but shall in no way relieve the Subcontractor of liability for
warranties, or for nonconforming or defective work discoverad after final payment.

'9.6. OWNER'S ABILITY TO PAY ANDLIEN INFORMATION

- 9.6.1. Unless expressly prohibited by the Subcontract Dacuments, the Constructor shall promptly
provide; upon Stbcontractor's request, (a) information regarding the Owners financial ability to
Pay forithe Work, arid (b) notice of any material variation in the Owner's financial ability to pay.
The Constructor, howaver, ddes not warrant the accuracy or completeness: of information-
provided. The Subcontractor also is entitied to request through the Conslructor any’ mformatcon
necessary to give notice of or enforce mechanics lien rights and, where applicable, stop notice
This information shall lnclude the Owner's interest in the real property on which the Projectis
{ocated and'the recorded legal title.

9.6'_.'2.”!fthe Subcontractor does not receive the information referenced in subsection 9.6.1, the
Subcontractor may request informatian from the Owner-or Owner's lender.

10. INDEMNITY To the fullest extent permitted by law, the Subcontractor:shall indemnify and kold
harmless the Constructor, the Constructor's other subcontractors, the Design Professional, the Owner,
and their agents, consultants, and employees (the Indemnitees) from all claims for bodily i injury and
property damage other than to the Work itself that may arise from the performance of the Subcontract
Work, including reasonable attorneys’ fees, costs, and expenses, that arise ffom the perfoimance of the
Work, but onlyto the extent caused by the negligent acts or omissioris of the Subcoritractar; its
subcontraclors, or anyone employed directly or indirectly by any of themor by anyone for whose acts any
of them may be liable. The Subcontractor shall be entitled to reimbursement of any defense cost paid
above the Subcontractor's percentage of liability for the underlying claim to the extent attributable-to the
negligent acts or omissions of the Indemnitees.

11. INSURANCE

11.1. SUBCONTRACTOR'S INSURANCE Before commencing the Subcontract Work, and asa
condition precedent to payment, the Subcontractor shall purchase and maintain insurance that will
protect it from the claims arising out of its operations under this Agreement, whether the operations

4
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‘are by the Subcantractor, or any of'its subcarnitractors or consultants, or anyene directly or indirsctly
employed by any of thern, or for whose acts the Subicontractor may be liable.

11.2. MINIMUM LIMITS OF LIABILITY The Subcontractor shall procure and maintain, with insurance
companies licensed in the jurisdiction in which the Project is lacated and acceptable to the

Constructor, which acceptance shall not be unreasonably withhield, at least the limits of lizbility as set
forth in Exhibit F, ‘ :

11.3. NUMBER OF-POLICIES Commercial Generai Liability Insurance (CGL) and other liabitity
insurance may be arranged under a singie policy for the full limits required or by & combination of
underlying policies with the balance provided by an Excess or Umbrella Liability Policy.

11.4. CANCELLATION, RENEWAL, AND MODIFICATION To the extent commercially available to
the Subcontractor from its current insurance company, insurance policies required under subsection
11.2 shall contain a provision that'the insurarice company or its designee must give the Gonstructor
wiritten notice transmitted in paper or éléctronic format; (a) 30 days before coverage is nonranewsd
by the insurance company and (b) within 10 business days-after cancélation of coverage by the
insurance company. Prior to commencing the Work and upon renewal of replacement of the
insurance palicies, the Subtontractsr shall furnish the Coristructpr with certificates of insurance Grilil
one-year after Substantial Cornpletion or fonger if required by the Contract:Documents. in addition, if
any insurance policy required under subsection 11.2 is not to be immediately replaced without lapsé
in‘'coverage when It expires, exhausts its limits, or is to be cancelled, the Subcontractor shall give
Constructor prompt written nofice upon actual or constructive knowledge of such candition.

11:5. CONTINUATION OF COVERAGE The Subcontractor shall continue to carry Completed
Operations Liability Insurance for at ieast one year after final payment to-the Constructor. Prior to
comrmencement of the Work, the Subcontractor shall furnish the Constructor with certificates
evidencing the required coverages.

11.6. PROPERTY INSURANCE Upan written request of the Subgohtractor, the Construstor shall
provide the Subcontractor with a copy of the Builder's Risk Policy of insurance or any other propeity
or equipment insurance in force for the Project and procured by the Owner or Constructor. Thz
Constructor shall.advise the Subcontractor if a Builder's Risk Policy of insurance is not in force.

11.6.1. lf the Owner or Constructor has not purchased property insurance reasonably satisfactory
to the-Subcontractor, the Subcontractor may procure such.insurance as will protect the interests
of the Subcontractor, its subcontractors, or subsubcontractors to the Subcontract Work. The cost
of this insurance shall be charged to the Constructor in a Change Order.

11.6.2. If not covered under the Builder's Risk Policy of insurance or any other property or
equipment insurance required by the Subcantract Documents, the Subcontractor shall procure
and maintain at the Subcontractor's own expense property and equipment insurance for the
Subcontract Work,.including portions of the Subcontract Work stored off the site or in transit,
when such partions of the Subcontract Work are to be included in an application for payment.

11.7. WAIVER OF SUBROGATION The Constructor and Subcontractor waive all rights against each
other, the Owner, and the Design Professional, and any of their respective consuitants,
subcontractors, and subsubcontractors, agents, and employees, for damages caused by perils to the
extent covered by the proceeds of the insurance provided in section 11.8, except.such rights as they |
may have to the insurance proceeds and such rights as they may have for the Owner’s failure to
obtain and maintain any Project Builders Risk Coverage that the Owner may be obligated to provide.
The Subcontractor shalf require similar waivers from its subcontractors. If the policies of insurance
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referged to in thiz article-require an enddrsement to provide far continusd coverage where:there is a
. waiver of subrogation, the owners of such policiés will cause them to be 56 endorsed:

11.8: CONSTRUCTOR'S LIABILITY INSURANCE The Constructer shall obtain and maintain its own
liability insurance for protection against claims arising out of ihe performance of this Agreement,
including without limitation, loss of use and.claims, losses, and expenses arising out of the
Constructor's errors .or omissions.

11.9. ADDITIONAL LIABILITY COVERAGE The - Constructor xxx shall/ | | shall not requira tha
" Subcontractor to purchase and maintain liability coverage, primary to the Construclor's coverage
- under subsection 11.8.

11.9.1. If required by section 11.9, the additional liability coverage required of the Subcontractor
shali be:

1. xxx ADDITIONAL INSURED. The Constructor shall be named as an additional insured on the

Subcontractor's CGL specified, for opérations and completed operations, bt oitly with
respect lo liability for bodily injury, proparty damage, or personal and advertising injury lo the
extent caused by the negligent-acts or omissions of the Subcohtractor, or those acting on the
Subcontractor's behalf, in the perfofmance of the-Subcontractor's Work for the Coristructor at
the Project site.

i | OCP. The Subcontractor-shall provide an Owners' and Constructors' Protective Liability

Insurance ("OCP") policy with iimits equal to thelimits on CGL specified, or limits as
otherwise required by the Constructor, Any documented ‘additional cost in the form of a
surcharge associated with“procuring the additional liability coverage in accordance with this
subsection shall be paid by the Constructor directly or the costs may be reimbursed by the
Constructor to the Subcontractor by increasing the Subcontract Amount to correspond to the
actual cost required to purchase and maintain the additional liability coverage. Before
commencing the Subcontract Work, the Subcontractor shall provide either a copy of the OCP
policy or a certificate and endofsermsant evidehcing that the Constructor has baen named as
an additional insured, as applicable.

12, BONDS Performance and Payment Bonds [___._ ]:are/'xxx are not'required of the Subcontractor.
~Such bonds shalt be issued by a surety admitted in the state in which the Project is located and must be
acceptable to theé Constructor. The Constructor's.acceptance shall.not be withheld without reasonable

cause. The-penal sum of the Payment Bong arid of the Performance Bond shall each be in the full

.Subcontract Amount.

13. LIMITED MUTUAL WAIVER OF CONSEQUENTIAL DAMAGES Except for any (a) liquidated,
consequential, or other damages that the Owner is entitled to recover against the Constructor under the
prime agreement, and (b) losses covered by insurance. required by the Subcontract Documents, the
Constructor and Subcontractor mutually waive all claims against each other for consequential damages,
including damages for loss of business, ioss of financing related to the Project, toss of profits not related
to this Project, loss of bonding capacity, loss of reputation, or insolvency. Similarly, the Subcontracter
shall obtain in another agreement from its subcontractors mutual waivers of consequential damages that
correspond to the Subcontractor's waiver of consequential damages herein. The provisions of this section
shall also apply to and survive termination of this Agreement.

14. RISK OF LOSS Except to the extent a loss is covered by applicable insurance, risk of loss or damage
to the Subcontract Work shall be upon the. Subcontractor until the Date of Substantial Completion, unless
otherwise agreed to by the Parties.
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15 NOTICE TO CURE AND TERMINATION

15.1. FAILURE OF PERFORMANCE Should the Subcontractor faii to satisfy coniractual déficiencies
or to commence and continue satisfactory correction of the default with diligence or promptness
within three.(3) business days from receipt of the Constructor's written notice, then the Constructor:
without prejudice to any right or remedies, shall have the right to take whatever steps it deems
necessary to correct deficiencies and charge the.cost thereof to the Subcontractor, who shall be liable
for such payment, including reasonable overhead, profi, and attorneys' fees. In the eventof an |
emargency affecling safely of persons or property, the Constructor may proceed as above without
notice, but the Canstructar shall give the-Subcontractor notice promptly after the fact as a
‘precondition of cost recovery, '

15.2. TERMINATION BY OWNER Should the Owner terminate the prime agreement or any part
which includes Subcontract Work, the Constructér shall nolify the Subcontractor in writing withiri three,
{3) business days of termination and, upon written netificaticn, this Agreement shall ba tarminzted
and the Subcontractor shail immediately stop the Subcontract Work, follow ali of the Constructor's
instructions, and mitigate all costs. In the event of Owner termination, Constructor liability to the
Subcontractor shall be limited to the extent of Constructor recovery on the Subcontractor's bghalf
under the prime’agreement. The Constructor agrees to cooperate with the Subcontractdr, at the
Subcontractor's expense, in'the prosecution of any Subcontractor claim arising out of Owne[
termination and to permit the Subcontractor to prosecute the claim, in the name of the Constructor,
for the use and benefit of the Subcontractor, or assign the claim to the Subconitractor. in the event
the Owner terminates the Constructor for cause, through no fault of the Subeontractor, the
Subcontractor shali be entitled.to recover from the Constructor its reasonable costs arising from the
termination of this Agreement, including reasongble overhead and profit on Work not performed.

15.3. TERMINATION BY CONSTRUCTOR If the Subcontratter faifs to_commience and satisfactorily
continue correction of a def_a_ult within thrée (3) business days. after written notification issuéd under
section_15.1,_ then the Constructor may, in-ligu of or in additionto séction 15,1, issUe a second writtén
notification to the Subcontractor.and its surety; if any. Such notice shall state that if the Subcontractor
fails to commence and continue correction of a default within seven (7) days of the written notification,
the Agreement will be deemed terminated. A written notice of termination shall be issuéd by the
Constructor to the Subcontractor at the time'the Subcontractor is terminated. The Constructor may
furnish those materials or equipment or employ such workers or subcontractors as the Constructor
deems necessary to maintain the arderly progress of the Constructor's work. All costs incurred by the
Constructor in performing the Subcontract Work, including reasonable averhead, profit, and aitorneys’
fées, costs, and expenses, shall. be deducted from any monies due or to become due the
Subcontractor. The Subcontractor shall be liable for payment of any amount by which such expense
may exceed the unpaid balance of the Subcontract Amount. At the Subcontractor's request, the
Constructor shall provide a detailed accounting of the costs to finish the Subcontract Work.

15.4. TERMINATION BY SUBCONTRACTOR If thé Subcontract Work has been stopped for thirty
(30) days because the Subcdntractor hds ot recsived progress payments or has been a2bandoned or
suspended for an unreasonable period of time not due to the fault or neglect of the Subcontractor,
then the Subcontractor may terminate this Agreement upon giving the Constructor seven (7) days’
written notice. Upon such termination, the Subcontractor shall be entitied to recover from the
Constructor payment for all Subcontract Work satisfactorily performed but not yet paid for, including
reasonable overhead, profit, and attorneys' fees, costs, and expenses. However, if the Owner has not
paid the Constructor for the satisfactory performance of Subcontract Work through no fault or neglect
of the Constructor, and the Subcontractor terminates this Agreement under this article because it has
not received corresponding progress payments, the Subcontractor shall be entitled to recover from
the Constructor, within a reasonable period of time following termination, payment for all Subcontract
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Work satisfactorily performed but not yet paid for, including reasonable everhead and profit. l‘h—x
Constructor's liability-for any other damages ciaimed by the Subcontractor-under such circumstances
shall be extinguished by the.Constructor pursuing said damages and claims. agains| the Owner, on
the Subcantractor's behalf, as provided for by section 15.2.

16. DISPUTE MITIGATION AND RESOLUTION

16.1. CLAIMS RELATINGTO CONSTRUCTOR The Sijtcontractor shall give the Constructor writién v

natice of all claims wnhm seven (7) days of the Subcontractor's know[edge of facts giving risé t6 the
event for which ¢laim i is made otnherwise, such claims shall be deemed waived. All unresolved claims,
disputes, and other matters in quastion between the Constructor and. Subcontractorshall be resglved
in the manner provnded in this Agreement.

16.2. CAMAGES If the prime -agreement provides for quuidaLed or other damages for delay beyond
the completion date set forth in this Agreement, and such damages are assessed, the Gonstrucior
may assess a shareof the damages against the Subcontractor in proportion to the Subcontractor's
share of responsibility for the delay. However, the amount of such assessment shall not exceed the
amount assessed against-the Constructor. Nothing in this Agreement shall be construed to limif the
Subcontractor's liability to the Constructor-for the Constructor's actual delay damages caused by the
Subcontractor's delay.

16:2.1, CONSTRUCTOR CAUSED DELAY Nothmg in this Agreement shall preclude the
Subcontractor's recovery of delay' damages caused py the Constructor.

16.3. WORK CONTINUATION AND PAYMENT Unless otherwise agreed in writing, the Subcentractor
shall continug the- Subconlract Work and maintain the Progress Schedule during-any dispute
resolution proceedlngs If the. Subcontractor continues to perfarm, the Constructor shall continue to
make. payments in-accordance with this Agreement.

16.4. MULTIPARTY PROCEEDING The Parties agree; to the extent permitted by the' prims
agreement, that ail Parties necessary toresolve a ciaim shall be Parties to the same dispute
resolution proceeding. Tothe extent disputes.between the Constructor and Subcontractor involve in
whole of in part displtes between.the Constructor and Owner, disputes bétween the Subcontractor
-and Constructor shall bé decided by the same tribunal and in the same forum as disputes$ between
the Constructor and Owner,

16.5. NO LIMITATION OF RIGHTS OR REMEDIES Nothing in ARTICLE 15 shzll limit any righits or
remed|es not expressly waived by the Subcontractor which the Subcontractor may havé under lien
laws of payment bonds.

16.6. DISPUTE MITIGATION THROUGH DIRECT DISCUSSION If a dispute arises out of or relates
to this Agreement or its breach, the Parties shall endeavor to settle the dispute through direct
discussion. Within five (5) business days, the Parties' representatives, who shall possess the
necessary authority to resolva such matter and who shall record the date of first discussions, shall
conduct direct discussions and make a good faith effort to resolve such dispute.

16.7. MEDIATION Disputes between the Subcontractor and Constructor not resolved by direct
discussion shall be submitted to mediation pursuant to the Construction Industry Mediation Rules of
the American Arbitration Association. The Parties shall select the mediator within fitteen (15) days of
the request for mediation. Engaging in mediation is a-condition precedent to any form of binding
dispute resolution.
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16.8, BINDING DISPUTE PROCESSES It neither direct discussions nor mediation succassfully
resolves the dispute, the Paities shall submit the matter to the binding dispute resolution procediire
sélected below:

xxx ARBITRATION Unless the Parties mutually agree otherwise in writing, all claims, disputes
and matters in question arising out of, or relating to, this Agreement shall be dscided by
arbifration in accordance with the Construction Industry Arbitration Rules of the AAA then in
effect. This agreement to arbitrate shall be specifically enforceablg under the pravailing
arbitration law. An award entered in an arbitration proceeding shall be final, and judgment may
be entered upor it in accordance with applicable law in any court having jurisdiction.

xxx LITIGATION Lltigation in either the state or federal court having jurisdiction of the matter in
‘the location of the Project.

16.8.1. COSTS The costs of any binding dispute resolution procedures and reascnable attorneys’
fees shall bé borne by the non-prevailing Party, as delermined by the adjudicator of the dispute.

16.8,2. \./E'NUE The venue of any binding dispute resolution procedure shall be the location of the
Project, unless the Parties agree on a mutually convenient location.

16.8.3. Neither Party may commence arbitration if the claim of causeé of action woulld be barred
by the -applicable stafute of limitations had the claim or cause of actian been filed in a state ar
federal court. Receipt of a demand for arbitration by the person or entity adrninistering the
arbitration shall constitute the commencement of legal proceadings for thé puiposes of
determining whethar a claim or cause of action is barred by the applicable statute of limitations.

16.8.4. An award entered in an arbitration proceeding pursuant to this Agreéement shall bé final
and binding upon the Parties, and judgment may be entered upon an award in any court having
jurisdiction. :

17. MISGELLANEOUS

17.1. EXTENT OF AGREEMENT Except as expressly provided, this Agreement is for the. exclusive
benefit of the Parties and not for the benefit of any third party. This Agreement represents the entire
and integrated agreement betweeén the Parties, and supersedes all ‘prior négotiations,
representations, or agreements, either written or oral.

17.2. ASSIGNMENT The Subcontractor shall not assign the whole or any part of tha Stbcontract
Waork or this Agreement without prior written approval of the Constructor.

17.3. JOINT DRAFTING The Parties expressly agree that this Agreement was jointly drafted, and that
they both-had opportunity to negotiate terms and to obtain assistance of counsel in reviewing terms
prior to executicn. This Agresment shall be construed naither against nor in favor of either Party, bt
shall bé construed in a neutral manner.

Bouchelle Inco ted i /
. LA

< ad VAR VAL~

CONSTR

%
PRINT NAME: David Bouchelle PRINT TITLE: President

ATTEST ﬂ%a /{,ﬂ

widey Rsfe Yo M Cinlne

TR G /)iy .
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NAME [ A

SUBCONTRACTO

BY: /
T ]
PRINT NAME:\Michael Golemis PRINT TITLE: President
oy s
ATTEST szzéd AZ%ﬁ%? R
NAME (Fhill= Adtle TITLE [Wley fdin for Seuth Comine
£ Y/ 2 20y
END OF DOCUMENT. .
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Charleston Wrecking Inc.  5/20/15

DEMOLITION PRICING FOR 7350 CROSS COUNTY ROAD.

1) Complete Demolition
a) 2 Story Building
b) 3 Story Building
c) Saw Cutting @ transition point
| TOTAL $64,215.00

2) Selective Demolition 1-2,336sf section
a) Pre cast floor system
b) Concrete Stairs
c) Concrete Block Walls
TOTAL 514,925.00

3) Selective Demolition 2- 2,336sf section
a) Drywall
b) Furring
c) ATC System
d) Ductwork
e) Terrazzo

TOTAL S 3,195.00

4) Selective Demolition Warehouse
a) Storefronts
b) Terrazzo
c) Brick infill
d) Sheetrock
e) ATC System

TOTALS 3,800.00
Grand Total $86,135.00.00

Exclude: 1.Environmental
2. Shoring
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3. Selective electrical demo-- #2 - 2,336 section and warehouse

Constructor (Bouchelle Inc.) or owner may wish to retain some ltems, such as,
but not limited to, HVAC equipment . Constructor or owner will disconnect hvac
units and recover refrigerant from hvac equipment prior to demo.

Charleston wrecking To haul-away all debris, dispose of at a location and manner
according to governing laws and ordinances ,supply dumpsters for their
respective work , keep site clean, final cleanup of site upon completion of their

respective work.
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE #: 2015-CP-10-6615
BOUCHELLE INCORPORATED, )
Plaintiff, ) ‘
) AFFIDAVIT OF MICHAEL C. GOLEMIS
v. )
N | )
CHARLESTON WRECKING, INC., )
MICHAEL C. GOLEMIS, ) —
) - 2
Defendants. ) 2 (.:‘.; - g
) > ‘,ﬁ;n"’
) W 2 g
' Ly 3
, o PREAC N v 1
PERSONALLY, appeared before.me, Michael C. Golemis who, first bein dul§esyyomn,gleposes,,
| | - an = L
XN A
and says as follows: \ %?; A
wo™
1. That I am the President of Charleston Wrecking; Inc., a demolition contractor,
2. For the issués that are the subject of the complaint, Plaintiff contacted and contracted with

Charleston Wrecking, Inc., which was an active South. Carolina corporation.

3. ‘This action concems an incident which occurred on July 21, 2015, at .a demolition job sub-
contracted by Bouchelle Incorporated to Charleston Wrecking, Inc.

4, The location of thie job was 7350 Cross County Road, North Chafl_e,'stér‘x, South Carolina.

5. The incident involved damage to concrete walll panels allegedly due to an incomplete saw cut at
the second story level. o

6. Charleston Wrecking, Inc.’s work was done pursuant to a sub-contra;:t entitled “Standard Short
Form Agreement Between Constructor and. Subcontractor” dated May. 20, 2015 attached hereto

as Exhibit “A >

‘Page 1 0f3
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10.

11.

I was not ,individually a party fo this contract nor did 1 have any other contractual relationship
with Bouchelle Incorporated. I also refer to the First Request forAAdmiss_ions numbers 1, 2, 3
served on Plaintiff by Charleston Wrecking’s attorney on Februarty 2, 2016.

At the time of the ‘incident, | was not personally pres_ent, however, Charleston erecking, Inc,
had personnel experienced in demolition on the job and being supervised by a licensed general
contractor, Horace B. Thomas. Mr. Thomas, to my personal knowledge, has been a licerised
general contractor for approximately forty (40) years and has worked in demolition for
Charleston Wrecking, Inc. and its predecessor, Conco, Inc., for approximately the same length
of time.

Also{pre‘se‘.n't on this was James Prés‘SIéy who has participated in demolition work for Charleston
Wrecking, Inc. for over 10 years. Both Mr. Thomas and Mr. Préss’léy’ were experienced in
demolition and were knowledgeable in the process and procedures for the work they were
assigned. Charleston Wrecking, Inc.’s reliance on those experienced persons was reasonable.

At the tithe Charleston Wrecking, Inc. entered into this subcontract, it was insured for general
li_abi]ity by a general li_ability.insurance policy written by Seneca Insurance Company, policy
number BAG1033883. A Certificate of Insurance for General Liability was provided. to and
accepted by Plaintiff. Seneca has denied coverage for the occurreénce as alleged by Plaintiff in

the Complaint.

"At the time of the incident, Charleston Wrecking, Inc. had largely completed the demolition

work for which an unpaid balance of $50,140.00 remains due.
After the incident Charleston Wrecking, Inc. authorized contribution of the balance due it

toward remedial work and demanded no further payment for its completed work.

Page 2 of 3
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13. Neither Charleston Wrecking, Inc. nor my self has committed any act which would make it
inequitable or fundamentally unfair for Bouchelle Incorporated to lock solely to Charleston
Wrecking,. Inc. for any tecovery that may ultimately be determined as due. No act of fraud or
other circumstance of inequity has been even al_l.eged against me or Charleston Wrecking, Inc:

14; Further, Béuchelle Incorporated commenced this lawsuit without first-demanding mediation as
required by Sectioh 16.7 of the Contract (See Recjuest for Admissions #4 of‘February 2,2016).

15.  For the above reasons, [ am requesting that I be dismissed as a Defendant in this action and that

\

I, as well as Charleston Wrecking, Inc. be granted Q\Varyjudgment.

Michael 8. Golernis )

SWORN to and subscribed before me
this Z7_day of _{l.etniom +2016.

Notary Publi¢:for South Carolina By
My Commission Expires: 5/ /_7,2/ 20/

Page 3 of 3
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Office of Secretary of State Mark Hammond

Certificate of Existence

I, Mark Hammond, Secretary of State of South Carolina Hereby Certify that:

CHARLESTON WRECKING; INC.,
a corporation duly organized under the laws of the State of South Carolina on March
31th, 2006, and having a perpetual duration unless otherwise indicated below; has as
of the date hereof filed all reports due this office, paid all fees, taxes and penalties
owed to the State, that the Secretary of State has not mailed notice to the corporation
thatitis subjeéct to being dissolved by administrative action pursuant to S.C. Code
Ann. §33-14-210, and that the corporatlon has not filed articles of dissolution as of the

date hereof.

Given under my Hand and the Great Seal
of the State of South Carolina this 29th day
of December, 2016.

N g .
/ Mark Hanmond, Secretary of State
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CERTIFIED TO BE A TRUE AND’ CORRECT CO?Y
AS TAKEN FROM AND COMPAR, EO WITH THE
ORIGINAL ON FILE IN THIS, QFFICE
Dec29 2016
REFERENCE 1D: 1613291452230

STATE OF SOUTH CAROLINA
SECRETARY OF STATE

ARTICLES OF INCORPORATION

FOR A
STATUTORY CLOSE CORPORATION

The name of the proposed corporation 1s Charleston Wrecking, Inc.

This corporation 1s 4 statutory close coiporation, pursuant to Chapter 18, Title 33 of the 1976
South Carohina Code of Laws, as amended.

The 1mtial regxététed office of the corporation is 1534 anle_v Ave., Charleston, South
Carolina 29412 and the wtial régistered agent at such address 1s Michael C. Golemis

raton

1 hereby consent to the appowntment as registered agent of the co

IR
Signature of Agent ——

‘The corporation 1s.‘authonzed't'o assue shares of stock as follows., Complete (a) or (b),

whicheveras applicable

The corporation is authorized to 1ssue a smgle class of shares, and the total
nunber of shares authonzed 15 1.000

(@

(®) The corporation 1s authonzed to 1ssué more than one class of shares

Class of Shares Authorized Nt_). of Each Class

If shares are divided 1nto two or more classes or if any class of shares 1s
divided nto senes within a class, the relative nghts, preferences, and
lumitations of the shares of eachi class, and of each series within a class, are as
follows not applicable

(00783311 } 060403-0042 FILED 03/31/12006

I ‘CHARLESTON WRECKING. lNC

G Illﬂlﬂllllllllﬂllm

Mark Hammond South Caralina Secretary of Stale




CERTIFIED TO BE:A TRUE AND CORRECT COPY-

AS TAKEN FROM ;\ND, COMPARED WITH THE
ORIGINAL ON FILE IN THIS OFFICE

Dec 292016

REFERENCE 10 1612291452230

"“#1 m‘y"m)%ﬁ"A e a%r—
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The existence of the corporanon shall begin as of the filing date with the Secretary of State
unless otherwise indicated (See Section 33-1-230(b) of the 1976 South Carolina Code of
Laws. as amended)

Unless specified otherwise below, the transfer of shares of stock of the corporation shall be
subject to the restrictions setout m Sections 33-18-110 through 33-18-130 of the 1976 South

Carolina Code of Laws, as amended Specify any vanations in the statutoxy format in

Sections 33-18-110 through 33-18-130

‘Unless otherwise spediﬁed below, the COrpor’a’txoh shall have a board of directors (See

Section 33-18-210 of the 1976 South Carolina Code of Laws, as aniended)

[xx] - This corporation elects not to have a board of directors

Check, 1f apphcable:

[ ] Thiscorporation elects to have the provisions of Sections 33-18-140 thri 33-18-170
of the 1976 South Carolina Code of Laws, as amended, which give the estate of a
deceased shareholder the right to compel the corporation to purchase the decéased
shareholder"s shares. apply Spcmf) any vanations in the statutory format in Sections
33-18-140 thxough 33-18-170

The optional provisions ‘which the corporation elects to include 1w the articles of
Incorporation are as follows (See the applicable provisions of Sections 33-2-102, 33-18-330.
35-2-105, and 35-2-221 of the 1976 South Carolina Code of Laws, as’ amended)

The name and address and signature of each incorporatoris as follows (only one 1s required)
Name and Address

Michael Golemus I\‘D/L

1534 Hunley Ave
Charleston, SC 29412

(00783311}
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‘CERTIFIED TO BE A TRUE AND CORRECT COPY
AS TAKEN FROM AND COMPARED WITH THE
ORIGINAL ON FILE IN THIS OFFICE
Dec:29 2016
REFERENCE ID: 1612291452230

I, Graeme F Phulp; an atiorney hcensed to practice in the State of South Carolina, certify that
the corporation, to whose articles of incorporation this certificate 1s attached, has complied
with the requirements of Chapter 2. Tutle 33 of the 1976 South Carolina Code: of Laws, as
amended, relating to the articles of 1ncorporation '

Date Maren 2 2006 . F

Graeme F Philp, Esq

Buwist Moore Smythe McGee P A
5 Exchange Street

Charleston, South Carolina 29401
(843) 722-3400

(00783311 }
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 South Carolina Secretary of State: Search Business Filings Page 1 of 2
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CHARLESTON WRECKIN

Note: This online database was last updated.on 12/19/2016 3:04:55 AM,
See our Disclaimer.

DOMESTIC / FOREIGN: Domestic

STATUS: ' Good Standing

STATE OF INCORPORATION SOUTH CAROLINA

/ ORGANIZATION: S o Profit

REGISTERED AGEN' I'NF.ORMAT'IO'N

REGISTERED AGENT NAME: . MICHAEL C GOLEMIS

ADDRESS: 1534 HUNLEY AVE

cITY: CHARLESTON

STATE: sC. : ’ N
ZIP: 29412 '
SECOND ADDRESS:
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STATE OF SOU’I_‘H CAROLINA ) IN THE COURT OF COMMON PLEA§¢;/O
' : ‘ ) IN THE NINTH JUDICIAL QI'RCUIT 7,
COUNTY OF CHARLESTON ) CASE #: 2015-CP-10-6615 “,:
BOUCHELLE INCORPORATED, ) )
. )
Plaintiff, ) A
) MOTION FOR SUMMARY JUDGMENT OF
V. ) DEFENDANT CHARLESTON WRECKING; INC.
)
CHARLESTON WRECKING, INC., )
MICHAEL C. GOLEMIS, ) |
‘ . )
Defendants. )
' )

PLEASE TAKE NOTICE that the Defendant Charleston Wrecking, Inc. intends to move
before the Honorable Court at a date and time to be set by the Court after the expiration of ten
(10) days from the date of service hereof for an order granting sﬁmmary judgment on the ground
thai there is no genuine issue of fact Aor law requiring a trial on the merits.

The grounds for this motion are as follows:

1. That the subcontract entitled “Standard Short Form Agreement Betwéen

Constructor and Subcontractor” dated May 20, 2015, between the Plaintiff and Défendant
Charleston Wrecking, Ixic. requires mediation prior to filing an action in court according to
Paragraph 16.7 of such contract.

Bouchelle Incorporated failed to comply with this condition precedent prior to ﬁling_this ,
action, see Defendant Charleston Wrecking, Inc.’s Requests for Admissions #4 served upon
Plaintiff on February 2, 2016 (Exhibit “A” héreto), and now deemed admitted.

'2. The subcontract contained the following language concerning insurance:
“11.6 Prdperty Insui'ance. Upon written request of the Subcontractor, the
Constructor shall provide the Subcontractor with a copy of the Builder’s Risk
Policy of insurance or any other property or equipment insurance in force for the

project and procured by the Owner or Constructor. The Constructor shall advise
the Subcontractor if a Builder’s Risk Policy of insurance is in force...”

Page 1 of 3
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“11.7 Waiver of Subrogation. The Constructor and Subcontractor waive all
rights against each other, the Owner, and the design professional, and any of their
respective consultants, Subcontractors, and Sub-Subcontractors, agents and
employees, for damages caused by perils to the extent covered by the proceeds of
insurance provided in Section 11.6, except such rights as they may have to the

" insurance proceeds and such rights they may have for the Owner’s failure to
obtain and maintain any project Builder’s Risk coverage that the Owner
may be obligated to provide...” .

The contract further provides:

;‘1 1.8 Constructor’s Liability Insurance. The Constructor shall obtain and
maintain its own liability insurance for protection against claims arising out of

* the performance of this agreement, including but without limitation, loss of use
anc! cl?.ims:’ losses, and expenses arising out of the Constructor’s errors or
omissions. ‘

Bouchelle, Inc. had a commercial general liability insurance policy written through
Canopius US Insurance, Inc. and has filed an action é.gainst it to recover its alleged losses.
Canopius is defending by'b alleging that Bouchelle, Inc.’s application for insurance
misrepresented its business as a carpentry business doing 80% residential and only 20%
commercial when in fact Bouéhelle, Inc. is primarily a commercial and industrial general
contractor. ‘

Bouchelle, Inc. therefore breached its contract witﬁ Charleston Wrecking, }Inc. by failing
to maintain the required insurance which, upbn information and belief, would have covered any
losses claimed against Charlestoﬁ Wrecking, Inc. and Charleston Wrécking, Inc. éhould be\
granted summary judgement |

This motion is supported by the Affidavit of Michael C. Golemis dated December 27,
2016 (Exhibit “A”™), Defendant Charleston Wrecking, Inc.’s first Request for Admissions
(Exhibit “B”) served February 2, 2016, the subcontract (Exhibit “C”), the declination letter of '

Blair Claims Management as Third Partfy Administrator for Canbpius US Insurance, Inc.
' Page 2 of 3




(Exhibit “D”), the Complaint of Bouchelle, Inc. in case number 2016-CP-10-4984 (E:Xhibh “E™)

and the Answer of Canopius US Insurance, Inc. (Exhibit “F”) and such other documentation as

may be timely served prior to the hearing.

PLEASE BE PRESENT TO DEFEND IF SO MINDED!

b

KERRY W. KOON

147 Wappoo Creek Drive, Ste. 203
" Charleston, SC 29412

(843) 795-7000

ATTORNEY FOR DEFENDANT

CHARLESTON WRECKING, INC.

At Charleston, South Carolina
This__3 8 %day of _ twdds 2017,
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STATE OF SOUTHCAROLINA )  INTHE COURT OF COMMON PLEAS
| ) INTHE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE# 2015-CP-10-6615
BOUCHELLE INCORPORATED, )
: ‘ )
Plaintiff, )
) AFFIDAVIT OF MICHAEL C. GOLEMIS
v. )
)
CHARLESTON WRECKING, INC., )
MICHAEL C. GOLEMIS, )
)
Defendants. )
)

PERSONALLY, appeared before me, Michael C. Golemis who, first being duly sworn, deposes

and says as follows:

1.

2.

(U]

That I am the President of Charleston Wrecking, Inc., a demolition contractor.

For the issues that are the subject of the complaint, Plaintiff contacted and céntracted with
Charleston Wrecking, Inc., which was an active South Carolina corporation.

This action concerﬁs an incident which occurred on July 21, 2015, at a demolition job sub-
contracted by Bouchelle Incorporated to Charleston Wrecking, Inc. |

The location of the job was 7350 Cro.ss County Road, North Charleston, South Caro]jng

The incident involved dama:ge to concrete wall panels allegedly due to an incomplete saw cut at
the second story level.

Charleston Wrecking, Inc.’s work was done pursuant to a sub-contract entitied “Stand_ard Short
Form Agreement Between Constructor and Subcontractor” dated May 20, 2015 attached hereto

as Exhibit “A.”
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10.

11.

12.

I was not iﬁdividﬁally a party to this contract nor did I have any other contractual relationship
with Bouchelle Iricorporated. I also refer to the First Request for Admissions numbers 1, 2, 3
served on Plaintiff by Charleston Wrecking’s attorney on February 2, 2016.

At the time of the incident, I was not personally present, however, Charleston Wrécking, Inc.
had personnel experienced in demolition on the job and being supervised by a licensed general
contractor, Horace B. Thomas. Mr. Thomas, to my personal knowledge, has been a licensed
general éontréctor for approximately forty (40) years and has worked ‘in demolition for
Charleston Wrecking, Inc. and its predecessor, Conco, Inc., for approximately the same length
of time.

Also present on this was James Pressley who has participated in demolition work for Charleston

: Wrec]d.ng, Inc. for over 10 years. Both Mr. Thomas and Mr. Pressley were experienced in

demohnon and were knowledgeable in the process and procedures for the work they were
asszgned Charleston Wrecking, Inc.’s reliance on those expenenced persons was reasonable.
At the time Charleston Wreclqng, Inc. entered into this subcontract, it was msmed for general

liability by a general liability insurance policy written by Seneca Insurance Company, policy

- number BAGI033883. A Certificate of Insurance for General Liability was provided to and

accepted by Plaintiff. Seneca has denied coverage for the occurrence as alleged by Plaintiff in
the Complaint. ,
At the time of the incident, Charleston Wrecking, Inc. had largely completed the demolition
work for which an unpaid balance of 550,1‘40.00 remains due.

After the incident Charleston Wrecldng, Inc. authorized contribution of the balance due it

toward remedial work and demanded no further payment for its completed work.
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14.

Neither Charleston Wreckivng, Inc. nor my self has committed any act which would make it
inequitable or fundamentally unfair for Bouchelle Incorporated to lock solely to Charleston
Wrecking, Inc. for any recovery that may ultimately be determined as due. No act of fraud or
other circumstance of inequity has been even alleged against me or Charleston Wrecking, Inc.
Further, Bouchelle Incorporated commenced this lawsuit without first demanding mediation as
required by Section 16.7 of the Contract (See Request for Admissions #4 of February 2, 2016).

For the above reasons, I am requesting that I be dismissed as a Defendant in this action and that

-1 as well as Charleston Wrecking, Inc. be granted S'ummary'judgment.

/NG

Michael 8. G'olemis)

STWORN to and subscribed before me

this Z7_day of _{1.c2n by, ,2016.

%WU

Notary Public for South Carolina
My Commission Expires: 47 /7,z/20/ 7l
, L
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STATE OF SOUTHCAROLINA - )  INTHE COURT OF COMMON PLEAS
| | ') INTHE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE# 2015-CP-10-6615
BOUCHELLE INCORPORATED, )
Plaintiff, ) DEFENDANT CHARLESTON
) WRECKING, INC.’S FIRST
v. ) REQUEST FOR ADMISSIONS
) TOPLAINTIFF -
CHARLESTON WRECKING, INC,, )
MICHAEL C. GOLEMIS, . )
)
Defendants. )
)

TO THE PLAINTIFF ABOVE NAMED:

The Defendant Charleston Wrecking, Inc. hereby submits the following requests for admissions
pursuant to Rule 36 of the South Carolina Rules of Civil Procedure to be separately a'dmitted‘ or denied
within 30 days of the date of service hereof: |

1. | Do you amdit that the cbpy of the contract attached hereto as Exhibit “A” is a true and

accurate copy of the original?

2. Do you admit that Michael C. Golemis is not a party to the contract attached hereto as
Exhibit “A”? - | ,

3. Do you admit that there exists no other contract between Plaintiff anad Micﬁael C.
Golexﬁis?

4. Do you admit that Plaintiff failed to demand mediation prior to filing this action pursuant

to paragraph 16.7 of its contract with Charleston Wrecking, Inc.?

=

KERRY W. KOON
147 Wappoo Creek Drive, Ste. 203
Charleston, SC 29412

(843) 795-7000
ATTORNEY FOR DEFENDANTS

At Charleston, South C
This_ 224 _day of 52,0/5 ,2016.
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ConsensusDocs® 751
STANDARD SHORT FORM AGREEMENT BETWEEN CONSTRUCTOR AND SUBCONTRACTOR

GENERAL INSTRUCTIONS. These instructions are solely for the information and convenience of

ConsensusDocs users, and are not a part of the document. Gray boxes indicate where you should click and

type in Your project infarmation. The vellow shading is @ Word default function that displays editable text and -

is not necessary for document complation. Shading can be turnad off by going to the Review tab, select

“Restrict Editing” button and uncheck “Highlight the regions | cen edit". In Word 2003 you will find this cption .
- under the Tools tab, Options, Security tab, Protect Document button. .

EMBEDDED INSTRUCTIONS are provided to help you complete the document. To display or hide
instructions select the “J" button under the “Home” tab to show all formatting marks. Instruction boxes are
color coded as follows:

Red'Boxes: ' Instructions for fields that are typicaiiy required to compiete contract.
Blue Boxes: instructions for fields that may or may not be required for a complete contract.
Green Boxss: Provide general instructions or ConsensusDocs Coalition Guidebook comments, which can

be found at www.ConsensusDocs.org/guidggggk.

ENDORSEMENT. This documant was developed through a collaborative affort of organizations representing
a wide cross-section of the design and construction industry. The organizations endorsing this document
believe it represents a fair aliocation of risk and responsibiliies of all project participants.

Endorsing organizations recognize that this document must be reviewed and adapted to meet specific needs
and applicable laws. This document has important legal and insurance consequences, and it is not intended
as a substitute for competent professional services and advice. Consultation with an attorney and an
insurance or surety adviser is strongly encouraged. Federal, State and Local laws may vary with respect to
the applicability or enforceability of specific provisions in this document. CONSENSUSDOCS SFECIFICALLY
DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF .

: MERCHANTABIUTY»OR FITNESS FOR A PARTICULAR PURPOSE. PURCHASERS ASSUME ALL
LIABILITY WITH RESPECT TO THE USE OF THIS DOCUMENT, AND CONSENSUSDOCS AND ANY OF
THE ENDORSING ORGANIZATIONS SHALL NOT BE LIABLE FOR ANY DIRECT, INDIRECT OR
CONSEQUENTIAL DAMAGES RESULTING FROM SUCH USE. For additional information, please contact
ConsensusDocs, 2300 Wilson Blvd, Suite 300, Arlington, VA 22201, 866-925-DOCS (3627),

support@consensusdocs,org or .ConsensusDocs.ora.
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ConsensusDocs® 751

STANDARD SHORT FORM AGREEMENT BETWEEN CONSTRUCTOR AND
SUBCONTRACTOR
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¢} ConsensusDocs
Tris document is provitly endorsed by:
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Job No.: 150401 _ © Account Code: [____j
This Agreement is made this 20 day of May, 2015, by and between
CONSTRUCTOR, Bouchelle Incorporated and
SUBCONTRACTOR, Charleston Wrecking Inc.
Tax identification No. (TIN) 20-4616867 Contractor License No. [}

The Constructor and Subcontractor are collectively the “Parties.” Notice to the Parties shall be given at
the above addresses.

PROJECT: Aflantic Electric .LLC. Warehouse
OWNER: Cross County Investments, LLC.

DESIGN PROFESSIONAL: R.J.Dentan Architecture

1. SUBCONTRACT WORK To the extent terms of the agreement between the Owner and Constructor
(prime agreement) apply to the work of the Subcontractor, the Constructor assumes toward the
Subcontractor all obligations, rights, duties, and redress that the Owner assumes toward the Constructor.
in an identical way, the Subcontractor assurries toward the Consfructor all obligations, rights, duties, and
redress that the Constructor assumes toward the Owner and others under the prime agreement. In the

1
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event of conflicts or inconsistencies between provisions of this Agreement and the prime agreement, this
Agreement shall govern. The Subcontractor shall perform the Subcontract Work under the general
direction of the Constructor and shall cooperate with the Constructor so the Constructor may fulfill
obligations to the Owner. The Subcontractor shall provide the Subcontract Work for the Project in
accordance with the Progress Schedule to be prepared by the Constructor after consultation with the
Subcontractor, and as it may change from time to time. The Subcontractor shall give timely notices to
authorities pertaining to the Subcontract Work and shall be responsible for alf permits, fees, licenses,
assessments, inspections, testing, and taxes necessary to complete the Subcontract Work. The
Subcontractor is to provide Building and Selective Demoiition, as more fully described in Exhibit A.

2. SUBCONTRACT AMOUNT The Constructor agrees to pay the Subcontractor for satisfactory and
timely performance and completion of the Subcontract Work: 86,135.00. Retainage shall be zero percent
(0%)), which is equal to the percentage retained from the Constructor's payment by the Owner for the
Subcontract Work. If the Subcontract Work is satisfactory and the prime agreement provides for -
reduction of reteinage, the Subcontractor's retainage shall 2iso be reduced when the Constructer's
retainage of the Subcontract Work has been so reduced by the Gwner.

3. EXHIBITS The following exhivits are made part of this Agreement;

EXHIBIT A: Subcontract Work, Attached Demolition Pricing Dated 5/20/15pages.

EXHIBIT B: Subcontract Documents, , Grawings, specifications, general, and other conditions issuad
by the Design Professional and dated 5/21/15, and addenda and other information.

EXHIBIT C: Progress Schedule, To be issued upon permitting pages.
EXHIBIT D: Altemates and Unit Prices, n/a pages.

EXHIBIT E: Temporary Services, By Constructor or Owner pages.
EXHIBIT F: Insurance Provisions,

Workers comp 1,000,000

Commercial General Ligbility As stated on Charleston Wrecking Inc Insurance Certificate dated
4/28/15. .

4. ETHICS The Parties shall perform their obligations with integrity, ensuring at @ minimum that each: (a)
avoids conflicts of interest and promptiy discloses any to the other Party; and (b) warrants that they have
not and shall not pay nor receive any contingent fees or gratuities to or from the other Party, including
their subcontractors, agents, officers, employees, or others for whom they may be liable, to secure
preferential treatment.

4.1. COMPLIANCE WITH LAWS The Subcentractor shall comply with all Laws at its own costs. The
Subcontractor shall be liable to the Constructor for all loss, cost, or expense, attributable to any acts
or amissions by the Subcontractor, its employees, subcontractors, and agents for failure to comply
with Laws, including fines, penalties, or corrective measures. '

S. SAFETY To protect persons and property, the Subcontractor shall establish a safety program
implementing safety measures, policies, and standards conforming to (a) those required or recommended
by govemmenta! and quasi-govemmental authorities having jurisdiction, and (b) requirements of this
-Agreement. The Subcontractor shall keep the Project site clean and free from debris resulting from the
Subcontract Work. - . )

2
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6. WARRANTIES The Subcontractor warrants that all materials and equipment shall be nsw unless
otherwise specified. of good quality, in conformance with the Subcontract Documents, and free from
defective workmariship and materials. The Subcontractor further warrants that the Subconiract Work shall
be free from material defects not intrinsi¢ in the design or materials required in the Subcontract
Documents. The Subcontractor's warranty does not include remedies for defects or damages caused by
narmal wear and tear during normal usage,.use for a purpose for which the Project was not intended,
improper or insufficient maintenance, modifications performed by others, or abuse. The Subcontractor's

- warranties shall commence cn the date of Substantial Completion of the Work or = designated portion.

7. TIME
7.1. Time is of the essence for both parties.

7.2. SCHEDULE In consultation with the Subcontractor, the Constructor shall prepare the schedule
for performance of the Constructor's work (Progress Schedule) ang shall revise and update such
scheduie, as necessary, as the Constructor's work progresses. The Subcontractor shall provide the
Constructor with any scheduling information proposed by the Subcontractor for the Subcontract Work
and shall revise and update as the Project progresses. The Canstructor and Subcontractor shall be
bound by the Progress Schedule. The Progress Schedule and all subsequent changes and additional
details shall be submitted to the Subcontractor reasonably in advance of the required performance.
Subject to the Subcontractor's rights under Article 8, the Constructor shall have the right to determine
and, if necessary, change the time, order, and priority in which various portions of the Subcontract
Work shall be performed and all other matters refative to the Subcontract Work.

-8. CHANGE ORDERS When the Constructor orders in writing, the Subcontractor, without nullifying this
Agreement, shall make any and all changes in the Subcontract Work which are within the general scope
of this Agreement. Any adjustment in the Subcontract Amount or time of performance shall be authorized
by a Change Order. No adjustments shall be made for any changes performed by the Subcontracior that
have not been ordered by the Canstructor. A Change Order is a written instrument prepared by the
Constructor and signed by the Subcontractor stating their agreement upon the change in the Subcontract
Work. If commencement or progress of the Subcontract Work is delayed without the fault or responsibility
of the Subcontractor, the time for the Subcontract Work shall be extended by Change Order to the extent
obtained by the Constructor, and the Progress Schedule shall be revised accordingly.

9. PAYMENT

9.1. SCHEDULE OF VALUES As a condition precedent to payment, the Subcontractor shall provide a
schedule of values satisfactory to the Constructor not more than fifteen (15) days from the date of this

Agreement Attached Demolition Pricing Dated 5/20/15 will serve as schedule of values

9.2. PROGRESS AND FINAL PAYMENTS Progress payments, less retainage, shall be made to the
Subcontractor, for Subcontract Work satisfactorily performed, no later than seven (7) days after
receipt by the Constructor of payment from the Owner for the Subcontract Work. Final payment of the
balance due shall be made to the Subcontractor no later than seven (7) days after receipt by the
Constructor of final payment from the Owner for the Subcontract Work. These payments are subject
to receipt of such lien waivers, affidavits, warranties, guarantees, or other documentation required by

*this Agreement or the Constructor. If payment from the Owner for such Subcontract Work is not
received by the Constructor, through no fault of the Subcontractor, the Constructor will make payment
to the Subcontractor within a reasonable time for Subcontract Work satisfactorily performed.

8.3. PAYMENTS WITHHELD The Constructor may reject a Subcantractor payment application or
nuliity a previously approved Subcontractor payment application, in whole or in part, as may

3
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reascnably be necessary to protect the Constructor fram loss or damage based upen the following to
the extent that the Subcontractor is responsible: (a) failure to timelv perform the Subcontract Work,
(b) fsilure to properly pay its subcontractors or suppliers, (c) failure to promptly correct rejectad,
defective, or nonconforming Subcontract Work, or (d) uninsured third-party claims involving the
Subcontractor or reasonable evidence demonstrating that third-party claims are likely to be filed
unless and until the Subcontractor furnishes the Constructor with adequate security in the form of a
surety bond, letter of credit, or other collateral or commitment which are sufficient to discharge such
claims if established.

9.4. PAYMENT DELAY if the Constructor has received payment from the Owner and, if for any
reason not the fault of the Subeontractor, the Subcontractor does not receive a pregress payment
from the Constructar within seven (7) days after the date such payment is due, or if the Constructor
has failed to pay the Subcontractor within a reasenable time for Subcontract Work satisfactorily
performed, the Subcontractor, upon giving seven (7) days’ written notice to the Constructor, and
without prejudice to and in addition to any other lega! remedies, may stop work until payment of the
fuli amount owing to the Subcontractor has been received. The Subcontract Amount and time of
performance shall be adjusted by Change Order for the amount of the Subcontractor's reasonable
and verified cast of shutdown, delay, and startup.

8.5. WAIVER OF CLAIMS Final payment shall constitute a waiver of all claims by the Subcontractor
relating to the Subcontract Work, but shall in no way relieve the Subcontractor of liability for
warranties, or for nencenforming or defective work discovered after final payment.

9.6. OWNER'S ABILITY TO PAY AND LIEN INFORMATION

9.6.1. Unless expressly prohibited by the Subcontract Documents, the Constructor shall promptly
provide, upon Subcontractor's request, (a) information regarding the Owner's financial ability to
pay for the Work, and (b) notice of any material variation in the Owner's financial ability to pay.
The Constructor, however, does not warrant the accuracy or completeness of information
pravided. The Subcontractor aiso is entitled to request through the Constructor any information
necessary to give natice of or enforce mechanics lien rights and, where applicable, stop notices.
This information shall include the Owner's interest in the real property on which the Project is
located and the recorded legal title.

9.6.2. If the Subcontractor does not receive the information referenced in subsection 9.6.1, the
Subcontractor may request information from the Owner or Owner's lender.

10. INDEMNITY To the fullest extent permitted by law, the Subcontractor shall indemnify and hold
harmless the Constructor, the Constructor's other subcontractors, the Design Professional, the Owner,
and their agents, consultants, and employees (the Indemnitees) from all claims for bedily injury and
property damage other than to the Work itself that may arise from the performance of the Subcontract
Work, including reasonable attorneys' fees, costs, and expenses, that arise from the performance of the
Work, but only to the extent caused by the negligent acts or omissions of the Subcontractor, its
subcontractors, or anyone employed directiy or indirectly by any of them or by anyone for whose acts any
of them may be liable. The Subcontractor shalt be entitied to reimbursement of any defense cost paid
above the Subcontractor's percentage of liability for the underlying claim to the extent attributable to the
negligent acts or omissions of the Indemnitees.

11. INSURANCE

11.1. SUBCONTRACTOR'S INSURANCE Before commencing the Subcontract Work, and as a
condition precedent to payment, the Subcontractor shall purchase and maintain insurance that will
protect it from the claims arising out of its operations under this Agreement, whether the operations
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are by the Subcontractor, or any of its subcontractors or consultants, or anyone direcﬂy or indirectly
employed oy any of them, or for whose acts the Subcontractor may be liable.

11.2. MINIMUM LIMITS OF LIABILITY The Subcontractor shall procure and maintain, with insurance
companies licensed in the jurisdiction in which the Project is located and acceptable to the
Constructor, which acceptance shall not be unreasonably withheld, at least the limits of liability as set
forth in Exhibit F.

11.3. NUMBER OF POLICIES Commercial Generai Liability Insurance (CGL) and other liability
insurance may be arranged under a single palicy for the full limits required or by a combination of
underlying policies with the balance provided by an Excess or Umbrelia Liability Policy.

11.4. CANCELLATION, RENEWAL, AND MODIFICATION To the extent commercially availabie to
the Subcontractor from its current insurance company, insurance palicies required under subsection
11.2 shall contain a provision that the insurance company or its designee must give the Constructor
written notice trensmitted in paper or electronic format: (a) 30 davs before coverage is nonrgnewed
by the insurance company and (b) within 10 business days after cancelation of coverage by the
insurance company. Prior to commencing the Work and upon renewal or replacement of the _
insurance policies, the Subcontractor shall furnish the Constructor with certificates of insurance until
one year after Substantial Completion or longer if required by the Contract Documents. In addition, If
any insurance policy required under subsection 11.2 is not to be immediately replaced without lapse
in coverage when it expires, exhausts its limits, or is to be cancelled, the Subcontractor shail give
Censtructor prompt written nofice upon actual or constructive knowledge of such condition.

11.5. CONTINUATION OF COVERAGE The Subcontractor shall continue to carry Completed
Operatioris Liability Insurance for at least one year after final payment to the Constructor. Prior to
commencement of the Werk, the Subcontractor shall fumish the Constructor with certificates
evidencing the required coverages. : ‘

11.6. PROPERTY INSURANCE Upon written request of the Subcontractor, the Constructar shall
provide the Subcontractor with a copy of the Builder's Risk Policy of insurance or any other property
or equipment insurance in force for the Project and procured by the Owner or Constructor. The
Constructor shall advise the Subcontractor if a Builder's Risk Policy of insurance is not in force.

"11.8.1. If the Owner or Constructor has not purchased property insurance reasonably satisfactory
to the Subcontractor, the Subcontractor may procure such insurance as will protect the interests
of the Subcontractor, its subcontractors, or subsubcontractors to the Subcontract Work. The cost
of this insurance shall be charged to the Constructor in a Change Order.

11.6.2. If not covered under the Builder's Risk Policy of insurance or any-other property or
equipment insurance required by the Subcontract Documents, the Subcontractor shail procure
and maintain at the Subcontractor's own expense property and equipment insurance for the
Subcontract Work, including portions of the Subcontract Work stored off the site or in transit,
when such portions of the Subcontract Work are to be included in 2n application for payment.

11.7. WAIVER OF SUBROGATION The Constructor and Subcontractor waive atl rights against each -
other, the Owner, and the Design Professional, and any of their respective consultants,
subcontractors, and subsubcontractors, agents, and employees. for damages caused by perils to the
extent covered by the proceeds of the insurance provided in section 11.85, except such rights as they
may have to the insurance proceeds and such rights as they may have for the Owner’s failure to
obtain and maintain any Project Builders Risk Coverage that the Owner may be obligated to provide.
The Subcontractor shall require similar waivers from its subcontractors. if the policies of insurance
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referred to in this article require an endorsement to provide for continued coverage where there is a
waiver of subrogation, the owners of such policies wilt caisse them to be so endorsed. '

11.8. CONSTRUCTOR'S LIABILITY INSURANCE The Constructor shall obtain and maintain its own
liability insurance for protection against claims arising out of the performance of this Agreement,
including without limitation, loss of use and claims, losses, and expenses arising out of the
Constructor's errors or omissions. ,

11.9. 'ADDITIONAL LIABILITY COVERAGE The Constructor xxex shall/ f ] shall not requira the
Subcontractor to purchase and maintain liability coverage, primary to the Constructor's coverage
under subsection 11.8. .

11.8.1. If required by section 11.8, the additional liabitity coverage required of the Subcontractor
shall be: i ) ’

1.0 ADDITIONAL INSURED. The Constructor shall be named as an additional insured on the
Subcontractor's CGL specified, for operations and completed operations, but only with
respect to liability for bodily injury, property damage, or personal and advertising injury to the
extent caused by the negligent acts or omissions of the Subcontractor, or those acting on the
Subcontractor’s behalf, in the performance of the Subcontractor's Work for the Constructor at
the Project site. :

2.1 1 OCP. The Subcontractor shall provide an Owners' and Constructors' Protective Liabitity
Insurance (“OCP”) policy with limits equal to the limits on CGL specified, or limits as
otherwise required by the Constructor. Any documented additional cost in the form of a
surcharge associated with pracuring the additional liability coverage in accordance with this
subsection shall be paid by the Constructor directly or the costs may be reimbursed by the
Constructor to the Subcontractor by increasing the Subcontract Amount to correspond to the
actual cost required to purchase and maintain the additional liability coverage. Before
commencing the Subcontract Work, the Subcontractor shail provide either a copy of the OCP
policy or a certificate and endorsement evidencing that the Constructor has been named as
an additionai insured, as applicable.

12. BONDS Performance and Payment Bonds [ ] are/ xxx are not required of the Subcontractor.
Such bonds shall be issued by a surety admitted in the state in which the Project is located and must be
acceptable to the Constructor. The Constructor's acceptance shall not be withheld withaut reasonable
cause. The penal sum of the Payment Bong and of the Performance Bond shall each be in the full
Subcontract Amount.

13. LIMITED MUTUAL WAIVER OF CONSEQUENTIAL DAMAGES Except for any (a) liquidated,
consequential, or other damages that the Owner is entitled to recover against the Constructor under the
prime agreement, and (b) losses covered by insurance required by the Subcontract Documents, the
Constructor and Subcontractor mutually waive all daims against each other for consequential damages,
including damages for loss of business, loss of financing related to the Project, loss of profits not related

to this Project, loss of bonding capacity, loss of reputation, or insalvency. Similary, the Subcontracter
shall obtain in ancther agreement from its subcontractors mutual waivers of consequentiai damages that
correspond to the Subcontractor's waiver of consequential damages herein. The provisions of this section
shall also apply to and survive terminatian of this Agreement.

14. RISK OF L.OSS Except to the extent a loss is covered by applicable insurance, risk of loss or damage
to the Subcontract Work shall be upon the Subcontractor unti the Date of Substantial Compietion, unless
ctherwise agreed to by the Parties. -
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15. NOTICE TO CURE AND TERMINATION

15.1. FAILURE OF PERFORMANCE Shouid the Subcontractor fail to satisfy contractual deficiencies
or to commence and continue satisfactory correction of the default with diligence or promptness
within three (3) business days from receipt of the Constructor's written notice, then the Constructor,
without prejudice to any right or remedies, shali have the right to take whatever steps it deems
necessary to correct deficiencies and charge the cost thereof to the Subcontractor, who shali be liable
for such payment, including reasonable overhead, profit, and attorneys'’ fees. In the event of an
emergency affecting safety of persons or property, the Constructor may proceed as above without
notice, but the Constructor shall give the Subcontractor notice promptly after the fact as a '
precondition of cost recovery. :

15.2. TERMINATION BY OWNER Should the Owner terminate the prime agreement or any part
which includes Subcontract Work, the Constructor shall notify the Subcontractor in writing within three
(3) business days of terminatior: and, upon written notification, this Agreement shall be terminated
and the Subcontractor shail immediately stop the Subcontract Work, follow all of the Constructor's
instructions, and mitigate all costs. In the event of Owner termination, Constructor liability to the
Subcontractor shali be limited to the extent of Constructor recovery on the Subcontractor's behalf
under the prime agreement. The Constructor agrees to cooperate with the Subcontractor, at the

Subcontractor’s expense, in the prosecution of any Subcontractor claim arising out of Owner

~ termination and to permit the Subcontractor to prosecute the claim, in the name of the Constructor,

for the use and benefit of the Subcontractor, or zssign the claim to the Subcontractor. In the event
the Owner terminates the Constructor for cause, through no fault of the Subcontractor, the
Subcoritractor shali be entitled to recover from the Constructor its reasonable costs arising from the
termination of this Agreement, including reasonable overhead and profit on Work nat performed.

15.3. TERMINATION BY CONSTRUCTOR If the Subcontractor fails to commence and satisfactorily
continue correction of a default within three (3) business days after written notification issued under
saction 5.1, then the Constructor may, in lieu of or in addition to section 15.1, issue a second written
notification to the Subcantractor and its surety, if any. Such notice shall state that if the Subcontractor
fails to commence and continue correction of a defauit within seven (7} days of the written notification,
the Agreement will be deemed terminated. A written notice of termination shall be issued by the

‘Constructor to the Subcontractor at the time the Subcontractor is terminated. The Constructor may
“furnish those materials or equipment or employ such workers or subcontractors as the Constructor

deems necessary to maintain the orderly progress of the Consfructor’s work. All costs incurred by the
Constructor in performing the Subcontract Work, including reasonable overhead, profit, and attomeys'
fees, costs, and expenses, shall be deducted from any monies due or to become due the
Subcontractor. The Subcontractor shall be liable for payment of any amount by which such expense
may exceed the unpaid balance of the Subcontract Amournt. At the Subcontractor's request, the
Constructor shall provide a detailed accounting of the costs to finish the Subcontract Work.

15.4. TERMINATION BY SUBCONTRACTOR If the Subcontract Work has been stopped for thirty
(30) days because the Subcontractor has not received prograss paymenis or has been abandoned or
suspended for an unreasonabile period of time not due to the fault or neglect of the Subcontractor,
then the Subcontractor may terminate this Agreement upon giving the Constructor seven (7) days'
written notice. Upon such temmination, the Subcontractor shall be entitled to recover from the
Constructor payment for all Subcontract Work satisfactorily performed but not yet paid for, including
reasonable overhead, profit, and attomeys' fees, costs, and expenses. However, if the Owner has not
paid the Constructor for the satisfactory performance of Subcontract Work through no fault or neglect
of the Constructor, and the Subcontractor terminates this Agreement under this article because it has
not recelved corresponding progress payments, the Subcontractor shall be entitied to recover from
the Constructor, within a reasonable period of time following termination, payment for all Subcontract
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Waork satisfactorily performed but not yet paid for, inciuding reasonable overhead and profit. The
Constructor's liability for any other damages claimed by the Subcontractor under such circumstances
shalt be extinguished by the Constructor pursuing said damages and ciaims against the Cwner, on
the Subcontractor's behalf, as provided for by section 15.2.

16. DISPUTE MITIGATION AND RESOLUTION

16.1. CLAIMS RELATING TO CONSTRUCTOR The Subconiractor shall give the Constructor written
notice of ali claims within seven (7) days of the Subcontractor's knowledge of facts giving rise to the
event for which claim is made; otherwise, such claims shall be deemed waived. All unresolved ciaims,
disputes, and other matters in question between the Constructor and Subcontractor shall be resolved
In the manner provided in this Agreement.

16.2. DAMAGES If the prime agreement provides for liquidated or other damages for delay beyond
the completion date set forth in this Agreement, end such damages are assessed, the Constructor
may assess a share of the damages against the Subcontractor in proportion to the Subcontractor's

- share of responsibility for the delay. However, the amount of such assessment shali not exceed the

amount assessed against the Constructor. Nothing in this Agreement shall be construed to limit the .
Subcontractor's liability to the Constructor for the Constructor's actual delay damages caused by the
Subcontractor's delay. :

16.2.1. CONSTRUCTOR CAUSED DELAY Notihing in this Agreement shall preciude the
Subeontractor's recovery of delay damages caused by the Constructor.

16.3. WORK CONTINUATION AND PAYMENT Unless otherwise agreed in writing, the 