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ISSUES ON APPEAL

1. Was petitioner denied eligibility to participate in the
parole program; by the parole Board continuing to use factors
that will never change to deny him parole?

2. Was petitioner constitutional Due process right violated
when petitioner who is classified as violent had his parole
hearing before only 6 parole Board members, thereby making him
ineligible to participate in the parole program?

3. Was petitioner unconstitutionally denied a meaningful
opportunity to participate in the parole program, when the parole
Board failed to consider the fact that petitioner was a juvenile
at the time of the offense. When the criteria for parole
consideration requires the parole Board to consider the
petitioner before his incarceration?
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Was petitioner denied eligiblity to participate in the parole
program by the parole Board continuing to use factors that will

never change to deny him parole?

The respondent's in addressing this issue avoid the main.
petitioner is being denied eligibility to participate in the
parole program., S.C. code Ann., 24-21-140 "the Board must
establish written specific criteria for the Granting of Parole
and provisional parole. "The parole Board and the Administrative
Law court both have failed to address the issue of eligibility
or the fact and the Law as State by the South Carolina General
Assembly when they made S.C. code Ann. 24-21-140. By not using
a criteria for the granting of parole, the parole Board is,

in violation of constitutional and statutory provision. The
court can review the decision of the ALJ because that decision

was clearly erroneous in view of the reliable, probative, and
evidence on the whole record. The decision by the ALJ doe's

not consider the intent of the S.C. General Assembly as expressed
in S.C. code Ann. 24-21-140
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Was petitioner constitutional Due process right violated when
the petitioner who is classified as violent had his parole
hearing before 6 parole Board members, thereby making him
ineligible to participate in the parole program?

The respondents on page 6 of their initial Brief State "in the
absence of any statutory or other controlling provision, "and
the ignore their own policy and procedure manual page 15. "
states violent versus non-violent. Offenders convicted of a
violent crime will be scheduled for parole hearing before the
full Board only" this policy is clear and the respondent and
the ALJ have chosen to ignore this in favor of an argument

that doe's not address this fact. The decision by the ALJ is
clearly erroneous in view of the reliable, probative, and

evidence on the record as a whole. This court can review this

issue.
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Was petitioner unconstitutionally denied a meaningful opportunity
to participate in the parole program, when the parole Board
failed to consider the fact that petitioner was a juvenile at

the time4 of the offense. When the criteria for parole
consideration requires the parole Board to consider the

petitioner before his incarceration?

- The respondent's when addressing this issue clearly misrepresent
what the ALJ states on page 4 of his order "This court finds

the reasoning in Hawkins persuasive. The appellant's argument
that the maturity of a juvenile who has taken steps to
rehabilitate himself in prison should be considered by the Board
has merit, in the court's opinion currently, the Board doe's

not consider these factors, however, no existing United States
or South Carolina Authority requires the South carolina parole
Board to consider age or immaturity in it's decisions". The
decision on this issue by the ALJ is clear and is in total
contradiction with what the parole Board is claiming. The Board
is Saying that on authority they are considering
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The fact that petitioner was a juvenile at the time of the
offense. This court must>consider that the criteria relied by
the parole Board is vague at best ("The inmates prior criminal
records" is criteria, no. 3, and S.C. code Ann. 24-21-640 in
part "the Board must carefully consider the record of the
prisoner before, during and after imprisonment". The ALJ is
correct there is no.authority to compel the Board to consider
the fact that petitioner was a juvenile at the time of the
offense and all the immaturity of youth. It's beyond belief

that the parole Board would consider factor that are not
supportéd by authority, when the ALJ could not find the authority
how can the parole Board all at once find authority. But for

a favorable parole decision a person sentenced to life with
parole as a juvenile will be punished by life in prison. The
Board must serously consider youth and it's attendant
charactoristic. No clearly, established (State) Law exist with
respect to this issue., Many circuits have addressed this issue
or this court to rely on. This court has the power to go outside
this




Jursidiction and rely on determinations by other circuits that
address this very important issue.

CONCLUSION

Petitioner is request that this court order a new parole Board
hearing with the satutory correct number of Board members as
well as consideration of his youth at the time of the offense
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STATEMENT OF THE CASE

On September 4, 1992, the Appellant along with his three co-defendants drove up to the
victims armed with handguns. Once they were out of the vehicle they held the victims at gunpoint
and demanded items. They then fired shots killing one victim and wounding another. After an
investigation by law enforcement, the Appellant and his three co-defendants were arrested and
charged with the offenses of murder, assault and battery with intent to kill (ABIK), armed robbery,
and criminal conspiracy.

On March 21, 1994, the Appellant appeared before the Honorable Julius Baggett for each
offense. Upon the conclusion of this appearance the Appellant received a sentence of incarceration
for the remainder of his natural life for the offense of murder, twenty-five years for armed robbery,
twenty years for ABIK, and five years for criminal conspiracy.'! At the time the Appellant
éommitted this offense South Carolina law allowed a person serving a life sentence for murder
parole eligibility upon the service of twenty years.

The Appellant made his initial appearance before the Board on February 6, 2013. Upon the
conclusion of that he;aring the Board decided to deny parole. Since this initial hearing the Appellant
has appeared before the Board two additional times, each resulting in a denial of parole. His most
recent appearance occurred on May 24, 2017. At the conclusion of that hearing the Board denied
parole due to: 1) the natLire and seriousness of the current offense; and, 2) a use of a deadly weapon
in this or a previous offense. (R.p. 4).

. Upon being informed of his denial of parole, the Appellant filed a notice of appeal before
the Administrative Law Court (ALC). Within his appeal, the Appellant alleged that the Board used

factors that would never change thereby denying his liberty interest. He also argued that he was

! The Appellant completed his sentence for armed robbery on June 24, 2007, for ABIK on August 21, 2004, and
criminal conspiracy on October 21, 1995.
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denied due process because there were only six members present at his hearing; and, the Board
denied him a meaningful opportunity to participate in parole when they failed to consider the fact
he was a juvenile at the time the crime was committed.

The Respondent argued that the facts of the case is part of the mandatory criteria which the
Board must consider pursuant to South Carolina law, and Board policy criteria. The Respondent
also argued that six members being present constitutes a quorum, thereby making the hearing
lawful; and, the age of the Appellant at the time he committed the offense was considered by the
Board priorAto their decision.

After the submission of briefs by both parties, Administrative Law Court Judge S. Phillip
Lenski issued an order affirming the decision of the Board. (R.p.1-p.6). Upon being notified of the
decision of the ALC, the Appellant filed a notice of appeal before this Court. Within this appeal
the Appellant argueé that the ALC erred in affirming the decision of the Parole Board. He argues
that he was wrongfully denied parole due to the Board using his prior offense as a reason for denial.
Since these factors will never change, the Appellant’s position is that he is essentially permanently
being denied an opportunity to be released on parole. He further argues that only 'six members of
the Board being present at his hearing denies him due process. It is also his belief that the Board
failed to consider the fact he was a juvenile at the time he committed his offense, which is a denial
of his constitutional rights.

| The Respondent argues that the ALC was correct in affirming the decision of the Parole

Board. The order of denial revealed that the mandatory criteria and risk assessment was considered.
The Respondent will further argue that six members were present at the Appellant’s hearing which

constitutes a quorum. There was a vote count of 5 to 1 for denial, so A seventh member being
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present would have made no difference. There exists no prejudice, so there exists no denial of due
process. The Respondent’s brief supporting these arguments follows.

ARGUMENTS

1. The Respondent followed the mandates proscribed by the South Carolina Supreme
Court in the Cooper decision, so this decision should be affirmed.

It is the Respondent’s position, that this denial of parole and the order delivered to the
Appellant followed South Carolina law. The decision given to the Appellant informing him of his
denial of parole was in writing, which included a finding of fact and conclusion of law separately
stated.? The order of denial also applied the mandates pursuant to the South Carolina Supreme
Court decision of Cooper v. S.C. Dept. of Probation, Parole, and Pardon Services, 377 S.C. 489,
661 S.E.2d 106 (2008). The ALC was cor%ect in deciding that pursuant to Cooper, if the Board has
shown that it considered all of the mandatory criteria and the risk assessment tool they have limited
ability to further review the Board’s decision.

In Cooper, the Supreme Court decided that a finding of fact was included; however, the
Court determined that the Parole Board neither, “offered an explanation nor indicated that it
considered thé statutory criteria of section 24-21-640, and the fifteen criteria listed on the parole
form.” Id., at 500. The Supreme Coﬁrt decided that if the Parole Board fails to consider and apply
the statutory-related criteria, it has the effect of rendering an inmate parole ineligible, which
* warrants review by the ALC. Id,, at 502.

In Cooper, the Court established what future Parole Board orders should consist of, Cooper

specifically states:

2 A final decision or order adverse to a party in a contested case shall be in writing or stated in the record. A
final decision shall include a findings of fact and conclusion of law separately stated. S.C. Code Ann. §1-23-
"~ 350(2016). '
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We emphasize that in future parole review hearings the Parole Board
may avoid the result in the instant case if it clearly states in its order
denying parole that it considered the factors outlined in section 24-
21-640 and the fifteen factors published in its parole form. If the
Board complies with this procedure the decision will constitute a
routine denial of parole and the ALC would have limited authority
to review the decision to determine whether the Board followed
proper procedure.

Id

Since the Cooper decision, the General Assembly added an additional requirement that the
Department create and consider a risk assessment prior to any parole decision.’ Since this
mandatory element was added, each inmate prior to appearing before the Board must have a
Correctional Offender Management Profiling for Alternative Sanctions (COMPAS) risk
assessment completed. The results must be provided to the Parole Board prior to their decision.
Accofding to the final order this was also listed as one of the criteria considered prior to the final
decision.

According to South Carolina law there is also mandatory criteria that must be created by
the Department and fnuét be considered prior to the final decision. (R.p.53). There are fifteen
criteria created by the Departmenf that encompasses the criteria found in South Carolina statutory

.4 :

law.

Accordi‘ng to South Carolina law the General Assembly required the Board to consider the

statutory criteria found in Section 24-21-640; Department created criteria; and the risk and needs

assessment prior to any parole decision.

3 The Department must develop a plan that includes the establishment of a process for adopting a validated actuarial
risk and needs assessment tool consistent with evidence-based practices and factors that contribute to criminal
behavior, which the parole board shall use in making parole decisions, including additional objective criteria that
may be used in parole decisions. S.C. Code Ann. §24-21-10(F)(1)(2016).

4 The board must establish written, specific criteria for the granting of parole and provisional parole. This criteria
must reflect all of the aspects of this section and include a review of a prisoner’s disciplinary and other records. The
criteria must be madé available to all prisoners at the time of their incarceration and the general public. S.C. Code
Ann. §24-21-640(2016).

(17)




It is clear by the order of denial the Board considered all of the mandatory criteria and
placed their reasons for denial in writing. These reasons would be sufficient to deny parole in the
Board’s discretion, if the Board’s decision evinced consideration of section 24-21-640 and its own
criteria. Cooper, at 112 n.5. The order delivered to the Appellant clearly states that the criteria
within the mandatory criteria found in the statute, mandatory policy, and risk assessment were
considered prior to the denial of parole. According to the Supreme Court, if this is shown no further
action by the ALC was necessary.’

Within his brief the Appellant argues that due to the Board considering the facts of his
crime which will never change, essentially permanently denying him parole. This is not true; there
are many people who were once convicted of murder that are currently on parole. That is due to
the fact that the actual crime itself is only one factor of many the Board considers prior to making
their final decision. The South Carolina Code of Laws specifically states:

The board must carefully consider the record of the prisoner before,

during and after imprisonment, and no such prisoner may be paroled

until it appears to the satisfaction of the board: that the prisoner has

shown a disposition to reform; that, by his conduct he has merited a

_ lessening the rigors of his imprisonment; that the interest of society

will not be impaired thereby; and, that suitable employment has

been secured for him.
S.C. Code Ann. §24-21-640 (2017)
It is clear in the above referenced statute the record of the prisoner before imprisonment must be
taken into consideration. That is due to the fact the offense committed will reveal any possible

future dangerousness. However, there are other factors the Board must consider. If the Board

believes the mitigating evidence outweighs the offense he would be released on parole. The

* The Parole Board stated in its notice of rejection that it considered the statutory criteria and the criteria set forth in
Form 1212 which is sufficient under Cooper. Compton v. S.C. Dept. of Probation, Parole and Pardon Services, 385
S.C. 476, 685 S.E.2d 175 (2009).
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- Appellant cannot claim he is being permanently denied parole when he is receiving parole hearings
biannually.

Due to the Board following the law pursuant to Cooper, this must be considered a routine
denial of parole which gave the ALC limited ability to review. The ALC made the proper decision
in affirming the decision made by the Parole Board. A decision that should be affirmed by this
Court.

2. The Appellant was not denied due process due to the fact only six Board members
were present at his hearing.

The Appellant argues that he was denied due process because only six members of the
seven member Parole Board was present at his hearing.® There was no denial of due process in the
Appellant appearing before six members of the Parole Board. In the absence of any statutory or
other controlling provision, the common-law rule that a majority of the whole board is necessary
to constitute a quorum applies, and the board may do no valid act in the absence of a quorum.
Barton v. S.C. Dept. of Probation, Parole and Pardon Services, 404 S.C. 395, 415, 745 S.E.2d
110, 121 (2013), quoting, Garris v. Governing Bd. of S.C. Reins. Facility, 333 S.C. 432, 453, 511
S.E.2d 48, 59 (1998). There were six of the seven members present so thére was a quorum present,
they were lawfully enough members present to conduct business.

The Appellant was never denied due process. He was allowed to appear before the board
and present any mitigating evidence. He was also notified of his denial in writing where the
findings of fact and conclusions of law was separately stated. The fact he only appeared before six

of the seven member board did not deny him any due process rights.

5 The Board of Probation, Parole and Pardon Services is composed of seven members. The terms of office of the
members are for six years. Each of the seven members must be appointed from each of the congressional districts.
S.C. Code Ann. §24-21-10(B)(2012)
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In the United States Supreme Court case of Morrissey v. Brewer, 408 U.S. 471, 92 S.Ct.
2594 (1972) the Court acknowledged that a person having his parole revoked does have minimal
due process rights. However, in Greenholtz v. Inmates of Neb.raska Penal and Correctional
Complex, 442 U.S. 1, 99 S.Ct. 2100 (1979) the Court decided that there exist a distinction between
a person currently on parole and a person seeking parole.” The Appellant was only entitled a
hearing before an impar.tiaLBoard where a quorum is present. He was allowed to present any
mitigation evidence and was notified in writing, what was considered, and why his parole was
denied. Since all of this was made available there was no denial of due process.

According to the final denial of parole order, he was denied by a final vote count of five
for rejection and only one for parole. So the Appellant has revealed no prejudice in only have six
members of the board being present. According to South Carolina law existing at the time he
committed the offense, at leést two-thirds of the members of the board must authorize and sign
orders authorizing parole for a person convicted of a violent crime as defined in Section 16-1-60.
S.C. Code Ann. §24-21-645(1986). The Appellant was convicted of murder which is a classified
violent offense pursuant to Section 16-1-60 of the South Carolina Code of Laws.® So pursuant to
South Carolina law the Appellant needed at least five affirmative votes in order to be released on
parole. So even if a seventh member was present and voted in his favor he would have still been
denied parole. Since he cannot reveal any prgjudice fhe decision of the board should be affirmed.
To warrant réversal the Appellant must show both. error of the ruling and resulting prejudice.

Burroughs v. Worsham, 352 S.C. 382,574 S.E.2d 215 (S.C. App. 2002)

’ There is a crucial distinction between being denied a conditional liberty one has, as in parole and being denied a
conditional liberty that one desires. The parolees in Morrissey (and probationers in Gagnon) were at liberty and as
such could “be gainfully employed and [were] free to be with family and friends and to form other enduring
attachments to normal life.” 408 U.S. at 482, 92 S.Ct. at 2600. The inmates here on the other hand, are confined and
thus subject to all the necessary restraints that inhere in a prison. Greenholiz, at 2015.

& For purposes of definition under South Carolina law, a violent crime includes the offenses: murder (Section 16-3-
10) S.C. Code Ann. §16-1-60(1986).
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3. The Board did consider the Appellant’s age at the time he committed the offense as
part of the mandatory criteria.

The Appellant was seventeen years of age when he committed this offense. He argues that the
Board failed to consider this fact prior to their final decision to deny parole. However, the
circumstances surrounding the offense is always considered prior to making the final decision. The
General Assembly created mandatory criteria that must be considered by the Board for each inmate
appearing before them requesting to be released on parole. The South Carolina Code of Laws
specifically state:

The board must carefully consider the record of the prisoner before,

during and after imprisonment, and no such prisoner may be paroled

until it appears to the satisfaction of the board: that the prisoner has

shown a disposition to reform; that, in the future he will probably

obey the law and lead a correct life; that by his conduct he has

merited a lessening of the rigors of imprisonment; that the interest

of society will not be impaired thereby; and that suitable

employment has been secured for him.
S.C. Code Ann. §24-21-640(2016).
The record of the prisoner before, during, and after imprisonment must be considered. The General
Assembly has also made it mandatory that the Board establish written specific criteria for the
granting of parole and provisional parole. This criteria must reflect all of the aspects of this section
and include a review of a prisoner’s disciplinary and other records. S.C. Code Ann. §24-21-640
(2016). The Department created fifteen criteria that encompasses all of the statutory criteria listed
above. The Appellant was given a copy of this criteria prior to his hearing. These criteria consist
" of the following:
1. The risk the inmate poses to the community;

2. The nature and seriousness of the inmate’s offense, the circumstances surrounding the
offense, and the inmate’s attitude toward it;
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10.

11.

12.

14.

15.

The inmate’s prior criminal records and his/her adjustment under any previous programs
or supervision;

The inmate’s attitude toward his/her family, the victim, and authority in general;

The inmate’s adjustment while in confinement, including his/her progress in counseling,

therapy, and other similar programs designed to encourage the inmate to improve
himself/herself;

The inmate’s employment history, including his/her job traihing skills and his/her stability
in the work place;

The inmate’s physical, mental and emotional health;
The inmate’s understanding of the cause of his/her past criminal conduct;

The inmate’s efforts to solve his/her problems, such as seeking treatment for substance
abuse enrolling in academic and vocational education courses, and in general using
whatever resources the Department of Corrections has made available to inmates to help
with their problems;

The adequacy of the inmate’s overall parole plan. This includes inmates living
arrangements, where he/she will live and who he will live with; the character of those with
whom the inmate plans to associate in both his/her working hours and his/her off-work
hours; the inmate’s plans for gainful employment;

The willingness of the community into which the inmate will be released to receive the
inmate;

The willingness of the inmate’s family to allow him/her to return to the family circle;

. The attitudes of the sentencing judge, the solicitor, and local law enforcement officers

respecting the inmate’s parole;

The feelings of the victim’s family, and any witnesses to the crime about the release of the
inmate;

Other factors considered relevant in a particular case by the Board.
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(R.p.53).

Within his order the ALC determined that the Board considering the age of the Appellant
at the time the offense occurred has merit; however, he believed that this factor considered does
not include this issue. The Board ruled for the Respondent due to the fact there exists no United
States nor South Carolina court decisions that requires the Board to consider the age of the inmate
‘when the crime has occurred. The Respondent argues that there does exist criteria requiring the
Board to consider the age of the inmate. One of the above stated fifteen criteria states that the
Board will consider is, “The nature and seriousness of the inmate’s offense, the circumstances
surrounding the offense, and the inmate’s attitude toward it.” One of the circumstances
surrounding the offense is the inmate’s age at the time the offense was committed. A review must
be done for juveniles to determine future dangerousness due to the immaturity of a juvenile could
'(.:hange through adulthood. This is also considered by the Board. Another is the fifteen criteria is,
“The inmate’s adjustment while in confinement including his/her progress in counseling; therapy,
and other similar programs designed to encourage the inmate to improve himself/herself.” So the
‘ age of the Appellant was considered prior to denial.

Within his brief the Appellant compared this case to the United Supreme Court case of
Miller v. Alabama, 132 S.Ct. 2455 (2012); and the South Carolina Supreme Court case of Aiken v.
Byers, 410 S.C. 534, 765 S.E.2d 572 (2014). These decisions were relating to minors being
subjected to life sentences without the possibility of parole. This is not the situation regarding the
Appellant in the presént case. The Appellant does have an opportunity to be released if granted
- parole. In both Aiken, ‘vand Miller, the Court decided that a life sentence for a juvenile is only
constitutional if that, before a life sentence is imposed, the offender received an individualized

hearing where the mitigating hallmark features of youth are fully explored. Aiken, S.C. at 545,
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S.E.2d at 578. With these decisions a life sentence is constitutional as long as a hearing is held
where the youth of the offender at the time the crime is committed is considered. This is what is
given to the Appellant in this matter during his parole hearing. Since the Appellant in the present
case has an opportunity to have his imnﬁaturity at the time of the offense considered before an
impartiél Parole Board with an opportunity of a possible release from incarceration, the Miller and
Aiken decisions do not apply. The Appellant was not denied any Eighth Amendment rights in the
denial of parole.

Since the Appellant has failed to produce any evidence that his age at the time of the offense
was not considered, it must be presumed by this Court that it was. In the absence of any proof to
the contrary, public officers are presumed to have properly discharged the duties of their offices
and to have faithfully performed his duties with which they are charged. S.C. Nar’l Bank v.

Florence Sporting Goods, Inc., 241 S.C. 110, 115-116, 127 S.E.2d 199, 202 (1962).
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At the time of his conviction, South Carolina Law permitted

an inmate who was serving a life sentence to appeal before the
Parole Board upon the service of twenty years. S.C. code Ann,

§ 16-3-20 (A) (1985). On February 6, 2013 Mollins made his
initial appearance before the Parole Board. Each time, the Parole
Board rejected Mollins request. On the last occasion, the Parole
Board rejected Mollins parole for the following reasons; (1)

the nature and seriousness of the current offense; (2) an
indication of violence in this or previous offense; and (3)

the use of a deadly weapon in this or a previous offense.

Following the rejection of his parole and the denial of his
motion for reconsideration, Mollins filed an appeal with the
Administrative Law court (ALC). In his appeal, Mollins"
challenged the denial of parole by [the Parole Board)} and
asserted that the [Board) denied him a realistic opportunity
to participate in the South Carolina parole program and that
such action by {the Board] was arbitrary, capricious, and in
violation of the United States constitution Article 14 section
I and South Carolina constitution Article XII section 2 and
state statutes."”

Administrative Law Judge S. Phillip Lenski, dismissed Mollins
appeal on the ground the ALC did not have jurisdiction to review
an appeal from the denial of parole. Judge S. Phillip Lenski,
found that MOllins appeal did "not involve a determination by
the Department that he is permanently ineligible for parole.
Instead, Appellant is challenging the Board®'s decision not to
grant him parole at his regularly scheduled parole hearing.

In reaching this conclusion, Judge S. Phillip Lenski, primarily
relied on this court's decision in Al-Shabazz-v. State, 338
S.C. 354, 527 S.E. 2d 742 (2000). Furtick v, .S.C,-Department

of Ptobation,-Parolé-and~Pardon«services, 352 s.C., 594, 576
S.E. 2d 146 (2003), and Sullivan-v.-S.C.--Department .of
Corrections, 355 S.C. 437, 586 S.E. 24 124 (2003).
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Upon being informed of his denial of parole, the Appellant filed
a notice of appeal before the Administrative Law Court (ALC).
Within his appeal, the Appellant alleged that the Board used
factors that would never change thereby denying his liberty
interest. He also argued that he was denied due process because
there were only six members present at his hearing, and the
Board denied him a meaningful opportunity to participate in
parole when they failed to consider the féct he was a

(17) seventeen year old juvenile at the time the crime was
committed.

The Respondent argued that the facts of the case is part of
the mandatory criteria which the Board must consider pursuant
to South Carolina Law, and Board policy criteria. The N
Respondent also argued that six members being present constitutes
a quorum, thereby making the hearing Lawful, and the age of

the Appellant at the time he committed the offense was considered

by the Board prior to their decision.

The Department asserts the ALC proerly dismissed Mollins
Administrative appeal for lack of jurisdiction. Specifically,
the Department contends the denial of Mollins request for parole
did not constitute a protected liberty interest which required
judicial review. Because the Parole Board's decision did not
render Mollins ineligible for parole, the Department claims

the ALC was without jurisdiction to review the appeal.

In contrast, Mollins argues that he is not challenging the
denial of parole, but rather, the procedure employed by the
Parole Board in denying his request. He believes the Parole
Board effectively rendered him ineligible for parole when it
issued its decision based on three "immutable "or fixed criteria.
Because the Parole Board did not consider all relevant factors
in making its decision, Mollins contends the Parole Board acted
arbitrarily and capriciously and deprived him of a state-created
liberty interest under section 24-21-640 of the South Carolina
code, which outlines criteria to be considered by the Parole
Board.,
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1. The risk the inmate poses to the community;

2. The nature and seriousness of the inmate's offense, the
circumstances surrounding the offense, and the inmate's attitude
toward it;

3. The inmate's prior criminal records and his adjustment under
any previous programs Or supervision;

4. The inmate's attitude toward his family the victim and
authority in general;

5. The inmate's adjustment while in confinement, including

his progress in counseling, therapy, and other similar programs
designed to encourage the inmate to improve himself;

6. The inmate's employment history, including his Job training
and skills and his stability in the work place;

7. The inmate's physical, mental and emotional health;

8. The inmate's understanding of the cause of his past criminal
conduct; ,

9. The inmate's efforts to solve his problems such as seeking
treatment for substance abuse enrolling in academic and
vocational educational courses, and in general using whatever
resources the Department of Corrections has made available to
inmates to help with their problems;

10. The adequacy of the inmate's overall parole plan. This
includes inmates living arrangements, where he will live and
who he will live with; the character of those with whom the
inmate plans to associate in both his working hours and his
off-work hours; the inmate's plans for gainful employment;

11. The willingness of the community into which the inmate
will be released to receive the inmate;

12, The willingness of the inmate's family to allow him to
return to the family circle;

13. The attitudes of the sentencing judge, the solicitor, and
local Law enforcement officers respecting the inmates parole;
14. The feelings of the victim's family and any witnesses to
the crime about the release of the inmate;

15. Other factors considered relevant in a particular case

by the Board.
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Given that neither party disputes the applicable Law, this case
essentially involves a determination of whether the Parole Board;
decision amounted to a routine denial of parole or effectively
rendered Mollins parole ineligible. If the former, then the

ALC was without jurisdiction to review Mollins appeal. Conversely
if Mollins was rendered ineligible for parole due to the
procedure employed by the Parole Board, then he was deprived

of a state-created liberty interest which triggered the due

process requirements of judicial review,

Parole is a privilege, not a right., Sullivan v. S.C. Dep't of
Corr, 355 S.C. 437, 443 n. 4, 586 S.E. 2d 124, 127 n.4 (2003),
Cert, denied, 540 U.S. 1153 (2004). A court's final judgment

in a criminal case is the pronouncement of the sentence. The

Parole Board, however, has the sole authority to determine parole
eligibility separate and apart from the court's authority to
sentence a defendant. State v, McKay, 300 s.C. 113, 115, 386

S.E. 2d 623-24 (1989).

This court has the authority to interpret the parole statute.
In interpreting statutes, we look to the plain meaning of the
statute and the intent of the Legislature. Hinton v, S.C. Dep't
of Probation, Parole, & Pardon Services, 357 S.C. 327, 332,

592 S.E. 2d 335, 338 (Ct. App. 2004). Because the statute is

penal in nature, the court must construe it strictly in favor

of the defendant and against the state. See Hair v. State, 305
S.C. 77, 79, 406 S.E. 2d 332, 334 (1991) (construing in favor
of the defendant the different time frames for parole eligibility

found in the general parole statute and in a statute regarding
parole eligibility for murder, assault and battery with intent

to kill (ABIK), armed robbery, and criminal conspiracy).

In the key case involving the jurisdiction of the ALC regarding
review of inmate Mollins, this court in Al-Shabazz v. State
held;

(28).



An inmate may seek review of [the] Department final decision
in an administrative matter under the APA. Placing review of
these cases within the ambit of the APA will ensure that an
inmate receives due process, which consists of notice, a hearing,

and judicial review.

Al-Shabazz v, State, 338 S.C. 354, 369, 527 S.E. 2d 742, 750
(2000). The court emphasized that its decision was not without

limitation. Significantly, the court noted that the requirement
of procedural due process would be applicable when an inmate

was deprived of a protected liberty interest under the Fourteenth
Amendment in order to ensure that a '"state-created right was

not arbitrarily abrogated. 'Id. at 370, 527 S.E. 2d at 750
(citing Wolff v. McDonnell, 418 U.S. 539 (1974)).

Moreover, Mollins is not appealing the denial of parole. Instead
he is challenging through his appeal the Parole Board's failure
to utilize the full members on the board, the procedure
promulgated by the Legislature in section 24-21-640 of the South
Carolina code and the criteria established the Parole Board
pursuant to this statute. Thus, the gquestion becomes whether
Mollins claim raises a sufficient state-created liberty interest
to trigger due process requirements. If a Parole Board deviates
from or fails to render its decision without consideration of
the appropriate criteria, we believe it essentially abrogates

an inmate's right to parole eligibility and, thus, infringes

on a state-created liberty interest.

Undoubtedly, the Parole Board is the sole authority with respect
to decisions regarding the grant or denial of parole. However,

the Legislature created this Board to operate within .
certain parameters. We do not believe the Legislature astabllshed

the Board and intended for it to render decision without any

means of accountability.

(29)



In the instant case the Parole Board denied Mollins parole
apparently without giving credence to section 24-21-640 or its
own criteria. The Parole Board rejected Mollins parole for three
limited reasons; (1) the nature and seriousness of the current
offense; (2) an indication of violence in this or a previous
offense; and (3) the use of a deadly weapon in this or a previous
offense. Each of these reasons, as Mollins points out, "are
fixed as of the date of the offense and can never be changed

by thne actions of [Mollins] while incarcerated. "Parole is a
privilege and Mollins has no right to be paroled; however,
Mollins does have a right to require the Board to adhere to
statutory requirements in rendering a decision. We find the
apparent failure by the Parole Board to consider the requisite
statutory criteria in rendering its decision constitutes an
infringement of a state-created liberty interest and, thus,
warrants minimal due process procedures. Therefore, Mollins,
appeal was-inappropriate for disposition under the APA and should

have been reviewed with seven members of the Parole Board.

Here, the Parole Board apparently only considered the nature
of Mollins crime when it rejected his reguest based on three
limited reasons. Because the Parole Board neither offered an
explanation nor indicated that it had considered the statutory
criteria of section 24-21-640 and the fifteen criteria listed

on the parole form, the order was defective.

(30 )
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~Dear Clerk of court;

STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS E?iﬁg(jEZE\fE3§i}

APPELLATE CASE No, 2018-000112
JUN 12 2618

SC Court of Appecls

N\

Enclosed is the original of my Brief and the record of Appeal.
Please forgive me for seeming to but not, im fact, neglecting

to send copies along with. As a prisoner in the South Carolina
Dept. of Corr. I am prohibited by policy GA-01.03" Inmater access
to the courts, Inmates accdess to courts, 12.1 from making

' photocopies. It's sanction is a deprivatioa supperted by

Hendricks-v. S.C.D.C., 385 S.C. 625, 686 S.E. 2d 191 (2010).

To the extent not in conflict with any Law or rule of court,
please make and dist¥ibute to the appropriate offices the
requisite number of copies and return to me a clock-stamped
copy for my file.

Thanking you in advance for your time attemtion and anticipated

response, 1 am,

S/@ﬁdnggjnothVV§nu"”,m“u .,
Rodney Mollins
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