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Certain real property located in Rxchland!'Comty ( bere in after the “Chyirch Property”); (2)
whether any of the heirs are entitled to an adffitional one-sixth share of the Estate ;
. ' : Pursuant to the
- - . ’ '
caretaking clause in the Last Will and Testament of the Decedent; (3) whether the proceeds fror
m
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®

_ Representatfve’s failure to properly )

* letterhead shoid be infegrated into and b

the sale of a Mercedes purchised with Decedent’s money should be included in the value of
the J_Sstéte; (4) whether the Decedent had 7" vested interest in a real estate contract for the sale of
certain property locate4'on Cypress Aven,;xe in Garden City, South Carolina; (5) whether or not
the Personal Repr‘esentaﬁye’s commission should be reduced or. eliminated due to the Personal

al and safeguard the assets of the Estate; 6) whgthei
there was cash and jewelry in the safe of the Decade;nt at the dafg of his death in excess of that
reported by the Personal Representative rnd (7) whether the value of checks written b}; the
Decedent to the Persona_i Represeﬁtaﬁve o'{- his business sho .
reasons set forth below, the Court makes th:e following ﬂndmgs of fact and conclusions of law,

S : CHURCH PROPERTY

'Iheﬁrstissueheretobedecidedi

s!' whether a separate witing found in saf belonging
10 the Decedent with the Decedeat's Jat

Till, in an envelope. beaﬂng the Decedent’s business’

On the front of the -ei:velope, written bj d were the words, “Give to Thomas Paul about

Church.”  The document identified. real property ‘owned by the Decedent and inciugeg

testamentai_-y language bequeathing .any mt'erest the Decedent had in the property to his oldest
son, 'Ih'oxﬁas P. Moore, Thomas P. Moore [has asserted that the document located with the will

- of the Devedent, should be integrated into the will as a part of the Last Will ang Testament of the

uld be added to the Estate, For the.

sI:nme a part of the Deceased last will and testament,



that “we cannot add to the requisites of leI statute, by requiring indispensably that éachsheet of

a wili, that as a whole has been properly.eixecuted, shall be either signed By the testator, tied to

the paper upon which the attéstati’qn is written, or authenticated by any other fofmality which the
Importantly] it is a question of fact as to whether or not the
aﬁd as such, the findings of

5

statute has not presented ™
documents pusported to be the will are in fact the will of the testator,
fact are .cohdlusive onthe issue of what con'stitutés the tetator’s will.' '

Here, while the document Was-notj physically attached to the will, there is.an inherent
continuity betﬁe?n the two documents. | First, the document diquses of the testatbr’-s property
. , inslrﬁinent. ;-Fhe.document includes testamentary

with language common to any testamen

drt of the Decedent that this document be part of his
his half INTEREST OR OWNERSHIP to go to

.' , hléuage clearly. indicating intem on the p;
| Lastwal, It states that the Decedent “beque:
Thomas P. Moore” upon the Decedent’s death. The specific language chgsen alludes to a
This letter does not conflict “;iﬂ: the provisions of the
Wiﬂ, but rather complements it by providing a well-reasoned explanation for bequeathing to one
son speéiﬁc property, not-otherwisé _spegiﬁcrlly’ disposed of by the will,
in the safe \_avith the will. -'Ifhis evidence - was
stored anywhere, but in this instance, the Decedent

coitinuation of the provisians of the wil

Second, the document was found’i

- Uncontested. The document could have

chose to place it in a secure place where [oyone searching for the will would also find the

document. This évideqces the testator’s mte,'nt that the will as a whole inql_udé the provisions set
r and exhibiting intemal coberénce, an inference is
e of execution and that it was intended to be part

forth.in the document. Being found togeth

raised that the dow was present at the ti
of the will. No evidence was put forth thftt the doctment was 1ot part of the will or that the

% Martin-, Hamlin's Bx'rs, 35 S.C.L. 188, 4 Strob. 1
* Goethe v. Browning, 146 S.0. 7, 143 S.E. 362 (1928),

i : :
f& 11850 WL 2884, 53 Am, Dec. 673 (1850).
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disposition of the Church Property be pirt of the Decedent’

: "NatiomﬂmkofSowIz Caroling

testator did not intend for it to be part of the will._ As such, taken together the documents asa

whole bear aonenéss and compieteness of the Decedent’s testamentary int_ent and scheme, Once

integrated into the Decedent’s will the g
revoked by a subsequent will or cbdicﬂ. _
As such, I find that ji was the intent of the becedent Fhat the document regarding

s will and should be integrateg

therein, "Iheref_«lare, the Personal Representative is ordered to i str

-Decedent’s interest in the Church Propenj[:o Thomas P. Moore within fen days of the date of
fo the orie-fifth division of the Estate pursuant to the

this Order. This disposition is in addition

from the written instrument itself."® The primary source for interpretation must be the words

used by the testator where they are clear and unambiguoys,” “[The court] must give [the] words

their ordinary, plain meéi:ing unless it is clear the testator intended a differen sense, or unless

the meaning would lead to zn inconsistency Tvith the testator’s declared intention, 18
Significant evidence was Presented |to the court regarding Dengis Moore’s and other

individuals-care of the Decedent in his fing] [years. There is no question that Dennis Moore was

engaged in significant efforts to care for

v. Greenwood, 321 Jc;sss, 468 S.E.2d 658 (Ct. App. 199).
). .

7 Wise's. Poston, 281 S.0. 574, 316 S.E2d 412 (Ct. App. 1984),
" In re Estate of Fabian, 326 5.C. 349, 353, 483 sm?’ 474, 476 (Ct. App. 1997),

6

?'cument becomes a part of that will ang ¢an only be .

is father, However, over the years, other famxly



" would provide for a six-way division of the|estate,

" Decedent’s Lasi Testament and Will eriphasis added.

. additional one-sixth share of the estate for taking care of the Decedent. The language of the will

states

I will ask, if it is possible, ij one of my children and/or grandchildren to ‘come in |

and live in my home and talee are of me in my old age...whoever does so until I am
deceased, will at.the time of my death receive 1/6 of all of my estate which I have at
the time of my death, This b quest represents 1/6 of my estate which is to be shared
equally with a 1/6 bequest to my -other five children, In the event none of the

le to take care of me in such a manner, then I will

children or grandchildren are A
request that my son, Dennis M ore, the Personal Representative of the estate, to hire
someone fo keep my home and look after me and be paid a reasonable amount

weekly from what is identified as estate funds and this will eliminate the six way
division of my estate, !°

Dennis Moore fails to meet those re¢

that Dennis Moore never lived in the Decedent’s

of the Decedent. The evidence is undisp .
as deécn"bed in ﬂ;e

home, as required by the plain language of the will and I $0 find. Further,
will, Dennis Moore and the Decedent hired Fammy Jackson and Elizabeth Little to stay with the
Decedent for significant amounts of time d paid them for their services, I is also undisputed

that Dennis Moore was paid for a sigaificant portion of the time ke spent withs his father, Under

the terms of the w ]
Moore, and other individuals, did in fact expend significant time taking care of the Decedent,

under a plain construction of the terms of ‘T will,the requirements set forth in the will, which

the six-way provision is of n6 effect and that the estate should be divided five ways with each

- child taking a one-fifth portion of the Dewd?nt’s estate, subject to the remaining findings of this:

order. - ’ : ’
!

!
Ly

irements, as do allother children and grandchildrex

will, hiring such help eliminates the six way division of the estate. While Dennis

are not satisfied. Assuch,itisorderedthat_



The evidence presented show l that Dennis Moore, the‘Personal -Representaﬁve,

con‘_(.efted‘ to his own use, cash funds belonging to Thomas P, Moore just before his death,

Dennis Moore physically conducted a 1saction to purchase a Mercedes autornobile using one

of ‘the Decedent’s pejirsonal checks, Sub:sgquently, title to the Mercedes was put into Dennis

. Mdb‘?’s sam ‘," fﬁdividﬁaﬂy_ using DMV orms Prepared by Dennis Moore. Denn_is_Moore then

sold the ivéhi'clp;-hdwever._the’ Estate hds yet to realize any proceeds from the safe of the
Mercedeé, ‘Which was paid for usmg the J?e'éedent’s ﬁmds There was no saﬁsfé_t:‘tory .evidei;‘ce

presentedfbat the Mercedes was a gift to 4enms Moore.

inequitable that it should be reta:ned by the one holdihg- leéﬂ title 2! «p constructive trust
.a_ﬁses_;-egﬁr_e]y by opqraﬁph.of Taw thho+ refergqce to any actual or Supposed intentions of
cr&ﬁng' a trust."22 A constructive trust méy be imposed when ,..ope who by fraud, actual or -

constructive, by duress or abuse of conﬁd?nce, by commission of a wrong or by any form of
' uncbnscionable' conduct, ax_-ﬁﬁce,- 'con ] eht, or questiongble means apg agamst good

2 See Chispman'y, Cltizens & S, Nat'l Bunk of 5.C., 302 S.C. 469, 395 5.E.2d 446 (1990),
Sberg v. Berry, 302 8.C. 97, 106, 394 S.E2d(7, 13 (Ct. App. 1990),

' App. 1990),

p- 1990).

2! Halbérsberg ., ; %394 SE2
2 Chapman, 302. 469, 480,395 S.E2d 446; 453 ¢

2 Halbersberg; 303 5., o0 106,394 S.E2d at 13 (Ct. .




of the imposition of a constructive trust bjlr a court of
 exists between.each heir o beneficiary otia Decedent’

&

1"

influence, Or unjust enrichment.”* T

!

|

“The abuse of a confidential relatij)nship is recognized by our Supreme Court as the basis
equi.ty.”24 Notably,  fiduciary relationship

§ estate and the Personal. Representative.‘?’
to .prevent undue advantage from thé unlnmted
requires the utmost degree of

“In thése and like cases, the law, in.order

confidence or sepse of duty which the re] tion naturally creates,

good faith in all transactiops betw_een parties,

constructive trust.”’ In the context of constructive trusts, “fraud” means generally regrehehsible .

conduct rather than a misrepresentation of!faét.” : |
To impose a constructive trust, it|is not necessary to establish legal wrongdoing or a
wrongful or mhalicious intent on the part ot“'tlie unjustly enriched party.® “Rather, the touchstone

for imposition of a constructive trust is injustice or unfairness, which may take _thé form or be the

product of fraud (actual of constructive), abuse of a ﬂducia;y..or confidential Telationship, undue

'L constructive trust is a fluid, ﬂexible device which

may be employed to remedy many dlﬂ‘erentj fypes of injustice 3!

A confidential relationship existed jbetween Dennis Moore and the beneficiaries of the

Decedent’s estate because of his position as Personal Represent_ative.. The evidence was clear

that funds belonging to the Decedent purchased the Mercedes at issue. There was great debate at
the hearing 6v¢r the use of the term “bough{.” as to whether that meant who Wwas physically at an

* Chapman, 302 5.C. at 479, 395 SE.2d at 453 (Ct. ’pp._ 1990), : ‘ _
* Ex Parte Wheeler v, Estate of Green, 381 S.C. 548) 673 S.E.2d 336 (2009); see also 5.C. Copg ANy, §62-3-703

(2016). , _
+, Chapman, 302 5.C. at 476, 395 S.E2d at 450 (Ct. Ap'p. 1990). :
- Sniith v. S.C. Ret. Sys,, 336 S.C. 305, 529, 520 .E.2d 339, 352 (Ct. App. 1999),

2 Chapman, 302 S.C. at 479, 395'S.B.2d st 452 (CX. App, 1959),
® See‘-Slwp.uiKas-mabh', 40N.Y.2d 119; 121, 351 Ezdnl (1976) (holding a constructive trust was appropriate

PP
to remedy the unfair outcome despite the fact that thelproperty transforred was & &ift from the plaintiff and there was
Bo evidence of fraud or a promise on the pait of the defendant),
hapm_an, 3028.C. at 479,395 5. E2g at

* Brown v. Brown, 152 S.W.3d 911, 918 (Mo. Ct. App. 2005); See alio C
446 (Ct. App. 1950) (Abuse of'a confidential relationship is recognized as a basis for imposition of constructive

fusts by courts of equity). _ ;
¥ Brown, 152 S.W.3d at 918 Mo, cx. App. 2005), I

"2 Actual fraud is not Tequired to establish 2



|
auction or whose finds actually paid for il{e transaction. However, it is undisputed that the funds

invblvéd in the transaction originated with’the Decedent. It is also undisputed that the title to the

vehicle, through several;succ_:essive docuzg'nents, filed with the South Carolina Depattment of
M.otor Vehicle§, methodically transfenedl title iﬁto ‘the name 6f Dennis Mqore; individuaﬂy.
Deim_is Moore subsequently sold the Me; -:

the vehicle belonged to the Decedent, such a transfer to Dennis Moore cither had to be a gift

from the Decedent or Dennis Moore took|the vehicle improperly. No sufficient evidence has

| right to the proceeds of the sale, which have]',been held by Dem Mooreina constructive trust,
I find that the Persopal Representative used the Decedent’s finds to purchase the

The Decedent and Person;l Represen'mﬁve Dennis Moore owned the ﬁmpert‘y locéted on
 Cypress Avenue in Garden City s joint tenants with right-of-survivorskip. This property was
purchased long before the Decedent’s death, The' evidence is undfsputed that a contract to sel
this. property for $324,500 was entere.d int(1 in’November 2013, well before the death of ﬁ:e
Decedent.  The aotya] closing occurred Déi'cember 27, 2013, seven days after the Decedent’s

|

10

edes for. $63,000.00. Because the funds purchasing

-10-

R TN L PR



death. There was no debt op the prope

Throughout the process, Dennis Moore Tepresented himself as being the one entitled to the

1

proceeds. He did not report the property o ’ proceeds on the inventory.

In South Carolina, an interest in rea'l property is eﬂ_‘eqiively encumbered to a third party or

parties, if all the joint tenants who ow';n said real property in j'oint tenancy join in an

encumbrance, 2 The South Carolina Co . of Appeals exjaounded on this staiute_iﬁ' S&éih
Carolina Federal Savings Bank v, ‘_S'a_n-a-Bfl Corporation. There the Court held that a purchaser |

under-an executory contract for the purchasé and sale of real property has an equitable lien on the

property in the amount paid for the purchase price. This equitable interest arises from paynient
of money and does not depend on purchasez!':’s taking possession of real estate, 3
In this case, the sales contract entez"'ed i-nto prior to the Decedent’s death siﬂ:ultanéously

enclimbered the property entitling the pm-c!lasér to possession of the property upon bayment of
the agreed price and entitling thq Decedent to one-half of the proceeds of: the closing. The

Decedent’s right t the prooeeds from the s'Lle of the Property arose long before the De;:_e;dent"s

 death, The fact that thé Decedent’s sxgnatuﬁ'e was not listed on the closing documents, due to his
death, did not nullify his right t0 proceeds from the sale of the property, Similarly, Dennis

Moore’s testimony .that the deed was not prepared prior to the Decedént’s death, does not

invalidate the Decedent's rights to the proceeds. Neither of these factors nullifies the binding

- natu:eofthepriorsalescont!aqt

I find that the joint feriancy with rights of survivorship Was effectively defeatod by the

contract of sale on this Property. I find that }',mder South Carolina Code §27-7-40 the parties had
_jointly encumbered‘ their interest in the regl estate and effectively created a lien against the

% 8.C. CODE ANN, §27-7-40 (2016). 1
* See South Carolina Federal Savings Banf v, San-A-Fel Corporation, 413 $.E. 24852, 307 5. 76 (Ct. App.
1992), . _ - ‘

11

and Dennis Moore re'ceived'all of the proceeds.

-11-



]
ring into an enforceable contract to purchase.* As

-property in favor of the purchaser by enje
such, the Decedent’s estate is entitled to- olne-ha!f of the proceeds because the contract had been
entered into and was simply waiting for thT closing to be completed at the time of death.

Dennis M00re is ordered to an-$s'1 62,500.00 (reduced by one-half of any documéntéq
closing costs of the seller) to the estate to he distn'bu_ted to the beneficiaries, pmﬁnt to thé will,
The funds should be paid to Porter _Stewzl!L’s trust aécount within ten days of the date of this- '

order. ' I :
| |
PERSONAL REPRE?SENTATIVE COMMISSION

. . . South Carbﬁna'COHe §e¢ﬁbq 62-3-7'1 9(a) provides: |
Unless ofherwise approVed by the[court for extrabi'dinary services, a

% personal representative shall receive for kifs care in the execution of his
duties a sum from the probate estaté funds not to exceed five percent of
the appraised value of the petsonal property of the probate estate plus -
the sales proceeds of real propeity of the probate estate received on
sales directed or authorized by wxil or by proper court order, except
upon sales to the personal represenitative as purchaser, The minimum
commission payable is fifly doﬂd#, regardless of the value of the
personal property of the estate. : -

The five percent commission for per,,sonal representatives is not a fixed amount rather it
is a maximum commission. The only ﬁxclld commission is the $50 minimum commission

ptovi&ed by the statute The amount of com,Lnissions due t6 a personal representéﬁ.ve is within
the discretion of the probate court based on tlize care in the execution of his duties demonstrated
by the personal Tepresentative, _

Throughout fhe. probate of the Decedru ’s estate, the beneficiaries repeatedly ietheéied |
bank checks and statements, bank records, bank statements of the estate MMQ agd.bthér
ﬁnanclal recérds of the estate and Deped nt. The Persona] Representative, Dennis Moore,
informed the beneficiaries that they would peed to get é lawyer if they wanted any of the

*1d. -12-

12



reouested records. Two of the beneqcranes did in fact retain attomeys ‘The Personal

Representatrve has caused disputes that,requu-ed court intervention, Additionally, there was

undrsputed testlmony that the Personal Refpresentatwe neglected to list or collect two debts owed
to Decedent’s estate, l

Fmally,
court costmg the beneﬁcranes substantra’ sums in attorneys’ fees to enforce the court orders.

Q\ The Personal Representauve failed to prodee the beneficiaries witha list of all personal property

in the estate, in direct vrolatron of a courﬁ order to do so. As a result, the beneficiaries had to

: create the list themselves. Additionally, )the Personal Representative himself testified that he

failed to provide the beneficiaries with bafrk statements, which was mandated in a court order.
The beneficiaries had to hire attorneys to Tubpocna those records. The Personal Representatrve

has made a claim fora full commission of ﬁve percent.
Pursuant to the South Carolina Code, a Personal Reprecentatlve isa ﬁducrary who shall

- observe the standards of care described b'y Section 62-7-804."%° The duues of the Personal

Representauve include: (1) a duty to scftle. and drstnbute the estate of the Decedent in

accordance with the terms ofa probated ‘effective will and this code, and (2) to do 80 as

expeditiously and efficiently as is consrstent with the best mterests of the estate.®® The Persopal
fepresentative must use the authonty co eTed upon him by the South Carolrna Code, the terms
of the Dec,edent’s will, and any court order tior the best interests of Successors to the estate, ¥7

This Court finds that the Personal entative was derehct.m.hrs duties of notifying
" heirs and carmrrg out orders of this court,l]:;:mas . '

that office.

— |

» 2 5:C. CoDE AN, § 62:3-703 (2016) _ !
37 ld

13

it-is undisputed that the Pérsonal chresentauve failed to carry out orders of the

d in timely fulfilling the statutory requirements of -

-13-
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The Personal Representative’s commission js reduced to $50 due to the Personal

Representative’s failure to properly marshal and safeguard the assets of the estate, failure to

inform beneficiaries of various requested; information, failure to provide bank statements as

needed, failure to collect on two outstanding loans of the estate, failure to propetly account for

.personal property as directed by the court, and for causing disputes and necessitating

enforcement of court orders. 'Ihe attomeyf for Thomas P. Moore and Philip Moore submJtted

affidavits of their legal fees for services r’endered to complete certain tasks that the Personal

- Representative should have completed. - As Fuch, those should have been estate expenses. Porter

Stewart shall issue checks from the Estate ?mds in his trust account to the attorney for. Thomas

P. Moore for $2,774.50 and the attorney for: ’Phlllp Moore for $3,042.02. These amounts shall be

paid within ten days of the date of this orderiand before the division of the estate into five shares.

CASHIN SAFE

The Personal Represenmuve of the Jsvate testified that the amount of cash i in the safeat

the time of the Decedent’s death _was ap;':ro:nmately fourteen thousand dollars and no/100
($14,000.00). This is the same amiount reborted when the Personal Reptesenmnve was first

appomted. The Personal Representative slrlad that $5,618.65 was used to. pay estate related

expenses, leaving $8,381.35. to be deposllted in the cstate. Testimony by the Personal

Representative was that instead of only destmng the $8,381 -35, he deposited an even $8,400
into the estate’s account.
l
Petitioners teshﬁed that at the time of Decedent’s death, there had to be more cash in the

safe, because while Decedent was snllahve ey had each seen what appearedto be more cash in

the safe than fourteen thousand dollars agd 40/1 00 ($14,000.00). Petitioner Phillip Moore also

- testified that his view of the contents oecuired

114

when the safe wag opened by the Decedent, -

-14-
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. the existence, causauon, nor amount of ’

between March and May of 2012, least onf 1) year and seven (7) months before the Decedent’s

death. Petitioner Thomas Moore stated c?n the recorded that there appeared fo be more ‘than

- $14,000.00 in the safe but did not know. exeeﬂyhowmueh was n the safe.

I
Testimony was also heard stating fhat a money bag with an accountmg of more than

twenty five thousand dollars and no/100 ($25 000.00) cash was in the safe, This accountlng was

done by the Decedent at some point before ﬂns death. Itis mposszble for the Court to be certain

that the amount listed on the money bag was still in the safe at the time of the Decedent’s death

l
Finally, the Court is unable to be certam that any other individual who had access to the home
did fot remove cash from the safe prior to the Personal Representatwe retrieving and accounting

of the items in the safe, |

Generally, in order for damages to be recoverable, evidence should be such as to enable

court or jury to determme the amount thereof with reasonable certainty o accuracy.® Neither
damages can be left to eonjecture guess, or

speculation.®® No sufficient proof has been ?rowded to show how much, if any additiona] eash

was in the Decedent’s safe above the amount specified by the Personable Representanve The
‘testimony and ev:dence subtmtted provided hothmg more than speculanon as to the amount of -

cash in the safé at the time of the Decedent’ death. Therefore, this Court ﬁnds that the amount
of cash in the safe when the Personal- Represrntattve opened the safe aﬁer the Decedent’s death
was $14,000. 00 as initially represented by thT Personal Representative, '

|

-388ee\Vhlsemntv James Istand Corps., 277 5.C, 10 28] SE. 794 (11'981)

395ce > Gray v. Smnhem Facilities, Inc, 256 S.C. 558, 183 SE2d438 f197l)

i

s



L the safe, and presented to the other membenF

|
|

. , WELRY
Petmoners teshﬁed that Decedent’s wife,

wore several pleces of;j Jewelry, and that th Decedent owned and wore Jeweh;v as'well. The

Personal Representat:ve testified that

presented to the other parttes Petmoners

the Personal Representatwe hsted There | testimony that Mrs. Moore had on jeWehy at her

_ﬁmeral and that a nephew was sent to retTeve the jewelry. However, there was no testunony

: provxded by the nephew or any other pany{ as to what happened to such Jewelry ‘No evxdence

was presented to show that at the time of ﬁhe Decedent’
 the home, safe, or anywhere else other tban’ the pieces the Personal Representative discovered in

of the family. There was also.no evxdence provided
that the Personal Represented retneved, sold, deslroyed, or d:sposed of any jewelry belonging to

the Estate. .
Evidénce presented must be sufficiefit to enable the fuctfinder to make a determination

with reasonable certainty or accuracy as {o any damiges sustained. Neither the ex1stence

causation, nor arhount of' damages can be lefl to conjecture, guess, or speculnuon." thhout any
than that reported by the Personal Representanve
his Court finds that all jewelry has duscovered and

spemﬁc evidence as to what Jewelry other
existed at the date of the Decedent’s death 1
~accounted for by the Pexsonal Representative,

40303 Carlyle v. Tuomey Hosp 305 S.C.187, 407 S.E. 2tl 630 (IJI)
41 SeeGrayv Southern Facilities, Inu 256 sC. 558, 183SE24 43’8 asmy

, .

116

who predeceased the Decedent, owned and -

pieces of jewelry found were accounted for and .

stified that they believed there was more jewelry than

s death, there was any Jjewelry found in -

-16-



,tvh

%@

'alleges that the Decedent made multi

- the Court for monies recelved when a vel?

- business, Moores Cars,

|
|
|

DISPOSITIONS OF CHECKS

Decedent’s son, Phillip Moore, contends the Personal Representative farled to account to

the Court for all of the assets owned by thj Decedent at the time of his death, First, Philip Moore

le personal loans to Tammy Jackson (“Jackson”)

However, the Personal Representauve fa.rlfd to disclose the loans on the Inventory or account to

’cle purchased with Decedent’s money was sold after

Dennis Moore repossessed it due to Iacks’on s failure to pay the loan owed to Decedent. Phrhp

Moore also contends the Decedent loaqed money to Dennis Moore and Dennis Moore’ 's

Dennis. Moore accounted for or Tepaid tHe loans. Lastly, Philip Moore questions whether

. Dennis Moore has properly and fully acco|1med for monies held in the last bank account opened .

by Decedent before his death, 'Ihe Court wﬂl address these allegauons in tum,
On August 19, 2013, approxrmately four months before Decedent’s death, Decedent

‘wrote a check for $6,500, 00 to Dennis Moom The reference line notes “04 Gray -Jaguar.”

Philip Moore testified that the money was' a loan to Jackson to assist in the purchase of the -

Jaguar and was used by Dennis Moore to ]purchase the car. According to Philip Moore, the
vehicle was purchased and delivered to JackT'on. Jackson, however, never made payments on the

loan. As a result of her failure to make -payxﬂents, Dennis Moore repossessed the Jaguar and sold
it. None of the proceeds of the sale of the vehicle were ever accounted for and rieposited in the
Decedent made other loans to Jackson as reﬂected

Estate account. Beginning July 5, 2012, the
by copies of seven checks produced by Philip) Moore. Each check js payable directly to Jackson

and on each check, the Decedent specifically f':oted the monies were a Joan, One of the checks, -
| .
l
l
I
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LLC. These loa'ns were not disclosed to the Probaie Court nor has -
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“result of Personal _Representatlve s :cz;ctxonsjd

- the pseudonym of Moore’s Cars,

1
l
!
l

' dated May 18, 2012, was a loan for $5, 00,b.00 with the notation stating “[t]his check was loaned-

to Tammy Jackson -to buy 2003 Honda ﬁlue vin#016077 — Moore’s Cars- Thomas G. Moore

Lien put on title. According to Philip Moolre, Jackson still has possession of this vehicle but there

is no evidence that any payments for the loan were recelved by Decedent before his death. Nor,

has the Estate recexved any payment for ’the loan. The Personal Representauve has falled to

account for any of the loan proceeds or bursue repossession of the vehicle. Based upon the

uncontest_ed evxdence presented to the Couft, it is clear that the Estate assets should mclude these

funds. Based upon the undisputed value ofl' the checks, the total sum that the Estate has lostasa.

or failure to act is at least $19, 838 00, Philip Moore
testified that in 2003, the Decedent clos | down Moore s Cars, LLC. Dennis Moore then
incorporated a new entity under the name lV,Ioore s Car, LLC. The owner of Moore’s Cars, LLC,
from that time up until the death of the Deccdent was Dennis. Moore. According to Philip

Moore, although the Decedent no longer ot?med the busmess, he sull maintained an account in

Dennis Moore. Decedent was conhnmng this practice as recently as May, 2011. Philip Moore
admitted ten checks which he contends evxdinces monies provided to Dennis Moote or his LLC

to purchase cars, On each of the checks, Deléedent made a note that the funds were a “loan” for

Moore’s Cars, LLC. Even more compe_llingil’s the Decedent’s notes on checks dated January 18,

© 2012 and August 8, 2012. Op these particjilar checks, the Decedent wrote “[mjoney put in

Andcrson Bank for Moore’s Cars, LLC — bry cars”

Aycock Auctton Dennis.” It is clear to the Court that the Decedent was loaning his personal

funds to Denms Moore to purchase cars for his LLC. The Court finds that these references to a

l
“loanto Moorc s Cars, LLC, demonstrate loans'to Dennis Moore as owner of Moore’s Cars, LLC.

l
I
18

' LLC, and ?ﬁll bought and sold cars under the dealer license of .

and “[TJoan Moore’s cars o buy cars —

-18-



.@‘0

also offered an exhibit he prepared that oﬂ'ere%i scenarios of possible explanations as to where the
. 1 : .
money was spent. However, there is insufficient evidence for the Court to determine with -

i
i

_ |
| )
Dennis Moore argues that most of these clrecks are mealy the Decedent moving money from one

of his bank accounts to another of his ban‘: accounts, The problem ‘with this argument is that, the

only bank account in the Decedent’s narpe listed on the Estate mventory isa Frrst szens

- checking dccount contammg $37, 052 25, Although no cash is listed on the inventory filed by the

Personal Representative testimony revealed that there was $14, 000 of cash in the Decedent’

safe at his death. These to assets fall far short of the total of the amount of checks written by the

Decedent and do not support Dennis M?ore s theory. No evidence has been presented to

demonstrate that any of these funds have been repaid to thie Decedent orto hrs Estate Based on’

the evrdence presented, the Court holds tha't for the period of May 10, 2011, through June ll

2013 Denms Moore, as the owner of Moore s Cars, LLC, received funds totahng $454,640.00

from the Decedent, ,
Fmally, on April 5, 2013 the Deeedent opened an account at First Bank. It is undrsputed

that the First Bank account was solely owned by Decedent with no other person or persons

deposmng any funds into the account. From Apnl 5, 2013, until the date of Decedent’s death on

December 20, 2013, the Decedent deposrted $217,875.00 mto this account. - Each deposrt '

represented proceeds ﬁ-om the sale of a car. However, there i 1s no accounting for these funds and

Philip Moore contends these funds should belincluded in the assets of the account, Philip Moore

: !
certamty whether the Personal Representative has failed to properly account for the funds
deposited into the First Bank acconnt.

Based upon. the foregomg, the Court! finds that Personal Represeniatwe has failed to

report and account for a substantial sum of money in the following instances: (1) failure to

!
!
l
9
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pursue payment for loans made by Decedeént to Tammy Jackson; (2) failure to account for funds
received for the repossessnon and sale of the 2004 Jaguar; and (3) failure to account for loans' to .
Moore’s Cars, LLC. Accordmgly, the Coufrt finds that Dennis Moors is indebted to the estate in

the amount of $473,838.00.
|
I

OEV USION

, It appears that the amounts ordered 1‘ r Denms Moore to repay the Estate exceed the one-
@ | fifth share which Dennis Moore would othe#w:;e be. entitled to receive. As such, the 1/5 share of -
g‘\b the estate that would otherwise be payable tb Dennis Moore shall be subu'acted fonn the amount
| he is obligated to repay and he shall pay the’dlﬁ‘erence The other four beneficiaries would then
split the Estate four ways. The Personal ntative is ordered to present new estate elosmg
documents that comply with this order wnlmf thirty days of the date of this order, 'Ihe only other
-appropriate estate attomeys fees are those to be paid to S. Porter Stewart’s as attomey for the
estate Any fees due to David M. Smith, Es? shall be paid by Dennis Moore and not by Estate
funds. : ' |

l
|
l
!
l
I
l
|
g
| .
l
l
l
|
|
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: Moore or hts LLC

I
i
|
] ORDER

. Itis therefore ardered and decreed as. folﬂows

L Porter Stewart, as attomey for the El':state shall adjust the closing documents of the estate

by preparing a deed of drstnbunon]for the Richland Cousty Church Property to Thomas

‘P, Moore. ' :
i

. No ,additional share-of the estate shall be ‘protrided' to-any.:party for live in care of the

Decedent. |

3. 'Po‘r'ter' -Ste‘wart, :as attor‘ney for the e'state, shall add to the assets of the estate an amount
due ﬁ-om Denms Moore of Sixty. Three Thousand ($63,000.00) Dollars which represents

the proceeds ﬁ'om the sale of a Mercedes automobile purchased with the Decedent’s

. Porter Stewart, as attorney for the estate shall add to the estate assets an amount due

from Denms Moore of One: Hundred Sixty Two Thousand Five Hundred ($l62 500 00)
Dollars less one half (l/2) of the clqsmg costs for thrs sale of the property located on

Cyprus Ave m Garden City South Calrolma.

. 'Porter Stewart, as attomey for the e#tate, shall amend the final accounnng to show a

Personal Representauve comrmssron due of Fifty ($50.00) Dollars,

. Porter Stewart, as attorney for the es{me shall not adjust the amount of cash nor the

. Jewelry reported by the Personal Representatlve
. Porter Stewart, as attomey for the. estate shall add to the assets of the estate an amount

due from Denms ‘Moore of Four Hundred Seventy Three Thousand Eight Hundred and
Thrrty Erght ($473 838) dollars representlng loans made by the Decedent to Dennis

|
!
]
]
|
|
[
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8. Porter 'S,:tewa_rt:as attomey for the rstate shall issue checks from the Estate ﬁmds in his
trust account to the attorney for 'I‘homas P. Moore for $2,774.50 and the attomey for
Plulrp Moore for $3 042 02. These amounts shall be pard within ten days of the date of

thls order and before ‘the" drvision ofithe estate into ﬂve shares

9. Dennis Moore shall repay to the Esltate the sum of Six Hundred Ninety Nine Thousand -

Three Hundred Thrrty Eight ($699f3 88.00) Dollars less one half of the closing cost
4 assoerated wrth the sa!e of the Cypn.fs Ave. property and less the-one fifth (1/5) share of
the estate to wlneh he would othersze be entitled within thirty days of this order |

Er:ecuteILl this 28" day of November .

R I . N .-.'.' '
Floreneef County Probate Judge .
| .
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