LAW OFFICE OF

Kristy Giafton G—ol(ﬂ)erg, LLC

ATTORNEY AT LAW

June 18, 2018
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RECEL B

The Honorable Daniel E. Shearouse

Clerk of Court, South Carolina Supreme Court JUN 21 2818
Post Office Box 11330 .
Columbia, South Carolina 29211 ' 8.C. SUPREME COURT

RE:  Gabriel Lee Gratto, SCDC # 363659, vs. State of South Carolina
Appeal of Case No. 2015-CP-26-5563 '

Dear Mr. Shearouse,

Enclosed for filing is a Notice of Appeal in the above referenced case. Also enclosed are
a certificate of service and a copy of the original court order which is to be challenged on appeal.
I would appreciate it if you could file the Notice of Appeal and mail a date-stamped copy back to
me in the enclosed pre-stamped envelope.

By copy of this letter I am informing the Office of Appellate Defense of this Appeal. 1
was retained to represent Mr. Gratto on his PCR at the trial level but not on the appeal of any
such result. I believe Mr. Gratto may be interested in applying for appointed counsel so I would
ask that the Office of Appellate Defense mail Mr. Gratto and/or myself an application for
appointment of counsel so that he may apply for representation.

Please let me know if you have any questions or concerns regarding this matter.
Respectfully,

s lde 0\

Kristy Goldberg

CC: Johnny James, Jr.
Assistant Attorney General
Post Office Box 11549
Columbia, South Carolina 29211-1549

1720 MAIN STREET ¢ SUITE 303 « COLUMBIA, SOUTH CAROLINA 29201
PHONE (803) 667-6633 » FACSIMILE (803) 799-4059



Gabriel Lee Gratto, SCDC # 363659
Wateree River Correctional Institution
Highway 261

Rembert, South Carolina 29128

Horry County Clerk of Court

Horry County Government & Justice Center
1301 Second Avenue

Conway, South Carolina 29526

Raia Jane Hirsch

York County Public Defender’s Office
Post Office Box 691

York, South Carolina 29745

Office of Appellate Defense

Chief Appellate Defender — Robert Dudek
PO Box 11433

Columbia, SC 29211-1433



THE STATE OF SOUTH CAROLINA

In The Supreme Court -RE CE]{‘&J T:D
JUN 21 2018
APPEAL FROM HORRY COUNTY r 5.C. SUPREME COURT

Court of Common Pleas

Paul M. Burch, Circuit Court Judge

Case No. 2015-CP-26-5563

Gabriel Lee Gratto, SCDC #363659, .........oovvvvinn.t, Appellant
V.
State of South Carolina, ....................... Respondent.
NOTICE OF APPEAL

Applicant Gabriel Lee Gratto hereby appeals from the Order of the Honorable William H.
Seals, Jr. presiding Judge for the 15™ Judicial Circuit, filed February 5, 2018 and Order Denying
Applicant’s Motion Pursuant to Rule 59(e), received by counsel for the Applicant on June 4,2018 in
the matter of Gabriel Gratto v. State of South Carolina, Case No. 2015-CP-26-5563.

June 18,2018

[ o

Kristy Goldberf ) =~ ’\)\
Attorney for Plaintiff - ~
Law Office of Kristy Goldberg, LLC.

1720 Main Street, Suite 303

Columbia, SC 29201

Phone (803) 667-6633
kristy@kristygoldberglaw.com




Other Counsel of Record:

Assistant Attorney General, Johnny James, Jr.
Office of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211



THE.STATE OF SOUTH CAROLINA.

In The Supreme Court | RECEEVE 5 )}
JUN 21 2018
APPEAL FROM HORRY COUNTY 8.C. SUPREME COURT
Court of Common Pleas

Paul M. Burch, Circuit Court-Judge.-

Case No. 2015-CP-26-5563

Gabriel Lee Gratto, SCDC #363659, .............c.ovena.. Appellant
V.
State of South Carolina, . ...................... Respondent.
PROOF OF SERVICE

Personally appeared before me, Kristy Goldberg, Esquire, who being duly sworn, deposes

and states:

She is the counsel of record for Applicant;

Service by mail is proper in this instance; and

She has served the NOTICE OF APPEAL on the following party on June 18, 2018 by
depositing one copy in the U.S. Mail, postage prepaid:

Assistant Attorney. General,.Johnny James,.Jr.
Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
\/\/:QS\\(«TQ\/\
Kristy Goldber§) '
Attorney for Plaintiff

Law Office of Kristy Goldberg, LLC.



1720 Main Street, Suite 303
Columbia, SC 29201

Phone (803) 667-6633
kristy@kristygoldberglaw.com

Other Counsel of Record:

Assistant Attorney General,.Johnny James, Jr.
Office of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211
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" of caselaw prov1ded by the parties in arguing Respondent’s motron to dtsrmss The Court ﬁnds o

as follows:

’I'bls matter comes before the Court by way of an apphc.ataon for pos

] . of the Horry County Clerk of Court tegardmg the subject conwctrous the pleadmgs,

IN THE COURT OF COMMON PLEA.S
FOR THE FIFTEENTH JUDICIAL CIRCUIT

Case No.: 2015-(31"_-2'6_-.05563 '

ORDER OF DISMISSAL _ )
(Motion to Dlsm_r_ss Granted) S *;g
, o B
<ZE &
zcjr{!-‘ _U_
g2 2
@Vlcﬁﬁn‘ re

-filed by Gabnel Lec Gratto (“Apphcant") on July 23 2015 Respondent made zts return on o

;-'_Monday, November 27 2017 at the Horry County Courthouse m Conway, South Carohna."~

s ’,Apphcant was present at the heanng and reprcsented by Knsty G. Goldberg, Esqmre Johnny
. Ellls Iames Jr of the South Carolma Attomey Genera! s Ofﬁce, represented Respondent o
No testunony was taken at‘ the hearing Tho Court had before it Apphcant’s records from S

‘ the South Carolma Deparunent of Correcuons a copy of the ongmal tnal transcnpt, the records o

L PROCEDURAL HISTORY

Applicant is confined in the South Carolina Department of Corréctions pursuant to orders
of commitment of the Horry County Clerk of Court. Applicant was indicted at the August 2013

term of the Horry County Grand Jury for felony DUI resulting in death (2013-GS-26-03809),
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leaving the scene of an accident (2013-GS-26-03810) Applicant was further mdxcted at 1he"
| April 2015 term for felony DUI resultmg in great bodlly mjury (2015 (S-26-01310), and a -
second count of felony DUI resultmg in death (2015 GS-26- 01342) John M. Hilliard, 0], Esq '

¢ ‘Counsel’) represented Applicant, and Bradley C Richardson, of the F1ﬁeenth ercu;t .

- Solicitor’s Office, prosecuted the case. - On April 13, 2015, the State dlsrmssed nolle prosequi

_ mdwtment -03 809, and Apphcant pled guilty as indicted to the remammg thres charges The,: -

; Honorable John C. Hayes, I sentenced Applicant to 1mpnsonment for concurrent tenns of 15:

o years on each charge Apphcant dxd not appeal his plea or sentence
Present Apphcahon

In hxs post convu:tzon rehef apphcanon, as amended by and throuyl counsel on Augusti‘-.‘»_.':

4 ‘ 31 2017 Appllcant alleges he is bemg held unlawﬁdly for the followmg reasons

1 “Ineffectxve assistance of counsel for failure to vxgorously defend Appheant and "7

" fully advxse him regardmg the stafe’s evidence, potential defenses and mitigating
mformanon that could be presented durmg a trial or plea;”
“Counsel fatled to explam and advise the Apphcant regardmg lus epttons
mcludmg the beneﬁts and’ consequences of p Presenting issues related 1o the
Apphcant's car, the toxmology regorts, and other mmgatmg information;
O fallure to present to the Court documentatxon regardmg home detention;”

2. “Ineffectwe assistance of counsel for faxlure 10 have the Applzca.nt evaluated ”

_' . “As descnbed above,” _

3. “Ineﬁ‘ectxve asmstance of counsel for fmlure to vxgorously defend Apphcant by
unreasonably advising him to make statements against his own interest prior tq
disposition of the case, thereby preventing the Applicant from having a
meaningful option of contesting the issues at trial;”

a. “Counsel was unreasonable in intejecting himself into the related civil
matter and advising the Applicant fo make statements and provide
documentation related 1o that case wlnch provided him no benefit but was
used against him in the criminal matter;’

4. “Ineffective assistance of counsel for failure to to [sic] keep the applicant fully
informed regarding case status, his constitutional rights, and potential sentence
and sentencing consequences, resulting in an unknowing and involuntary guilty
plea on the part of the applicant;”
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a. “As descnbed above;”
. “Failure of counsel to file Notice of Appeal ?
a. “As descrzbed above "

Applicant requested relief as follows:

* “Conviction reversed with remand for new tnal or if appropnate, remand for
resentencing,” ‘

At the evidentiary heanng, Applicant withdrew the second and fourth allegatrons restated abow: L

; 'Furthermore, Apphcant firmly md1cated that the only relief in which he vas mterested was a .

S remand for resentencmg

L ﬁndmgs based upon alI of the probatxve ewdence presented.

II. FINDIN GS OF FACT AND CONCLUSIONS OF LAW

' Th:s Court has revrewed the records submrtted to it by the partres and the Iegal arguments
Trna'de by the attomeys Pursuant to S C. Code Ann § 17-27-80 thrs Court makes the followrng
N A Respondent’s Motmn to Drsmms - »
Af the outset of the evrdentrary hearmg, upon Iearmng Appllcant mshed only to seek
‘ resentencmg, Respondent requested t!us Court dismiss the apphcatxon Counsel for the '
' Apphcant mformed the Court that they were ready to proceed that day wrth testunony and
evndence but that tes’nmony and evrdence would only. go towards a showmg that counsel was
rneffectzve in mitigating the Applrcant’s case durmg sentencmg 'l'hrs Court detemuned 1t was
appropriate to rule on the merits regarding the legal availability of that option, the request for
resentencing only, and proceeded without testimony,

Generally speaking, where a P.CR Court finds a defect in the original proceedings, the
appropriate relief would be vacation of the conviction and a new trial on the original indictments.
Gilstrap v, State, 252 S.C. 625, 168 S.E.2d 88 (1969); see also Grant v. MacDougall, 244 S.C.
387, 391 137 S.E.2d 270, 272 (1964) (relief of absolute release not available); Reed v. Becka,
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| 1‘333 S. C 676 511 S E 2d 396 (Ct App 1999) (no constltuuonal nght to plea ba.rgam) Where?
U"':an apphcant seeks only rehef to whlch he or she 1s not enntled, 1t is not mcumbent upon [the] ._' I
j :court to pass upon what rehef if a.ny, he [Or she] might, Perchance, be enntled . YO....L.,’.‘_-&T' o
"."..State 2sosc 476, 479, 1588E2d764 765(1968) - s R

Apphcant argues that Counsel was dei‘ cxent in tepresentmg hxm in preparanon for andf' AN
:durmg the mltlgatmn phase of hlS gutlty plea proceedmg Upon - tl'us narrow allegatlon of
_’;_meffecuve assxstance of counsel Apphcant ﬁrmly mdlcates that he does not wnsh ta mthdraw G B

\—.-

:h1$ gm!ty plea, but rather asks thls court to remand hxs plea for resentencmg_ nIy, wnh a.-_‘

hmltanon that lns new sentence not exceed }us current sentence Apphcant argues that more N

:;_;'recent precedents provnde the - Court substantxa.lly greater ﬂexxbxhty‘_ g,

-ff}_"appropnate rehef and that, smce the only aIlegatlons are agamst Cou:{sel’s performance m;;,i._

s mmganon, the appropnate rehef should be narrowly taalored to resentencmg . See Bdan v, State

' S E2d 471 4‘74 (2009)) (‘Thls Court has prevmusly held that post-convxcnon rellef may be

taxlored to remedy the preclse prejudzce resultmg fmm tnal eounsel’s deﬁcxent performance[ ]" o

o remandmg for resentencmg where the sentence wntten outssde of the defendant‘s presence d:d RO

e “'not metch the sentence orally pronounced) see also Jordan V. State 297 S C 52 374 S E 2d 683“;"" s

'(1988) (remandmg for resentencing where counsel faxled to enforce the plea agreement), .
Thompson v. State, 340 8.C. 112, 531 S.E.2d 294 (2000) (remandmg for resentencmg where
defendant pled with the understanding the State would not recommend the maximum sentence,

after whxch the Stﬂte recommended the maximum sentence)

Respondent, in support of its motion, argues that the above precedents muddied precisely

what relief was availabie in a post-conviction relief action, were subsequently corrected by the
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Ty -appears from the pleadmgs . that there is no genume 1ssue of matenal fact and the movmg

" Supreme Court, and ‘that the only proper remedy potentrally avmlable ‘to Applicant is total‘ T

» vacatton of the plea and remand for a new trral See Smrth v State 413’ S o 194, 775 S E 2d..

, :'v696 (2015) The State argues that in order to show meffectwe assrstance of counsel m a gurltyr_ .
-?' plea, an applicant must show that there isa reasonable probabxhty that but for counsel’s alleged .
errors, he would not have pled gmlty a.nd would have ersted on gmng to tnal See _HJH_\_I_ '

" oc s_t;t, 474 U S 52 59 (1985) Accordmg to Respondent smce Applrcant mstead msrsts thaf o
he does not wrsh to go to tna.l but only seeks to ach:eve a reductron in hrs sentence and that he;_:_.liv ‘

_ would have pled gtulty regardless there 1s no purpose to be aclueved by further proceedmgs, and: g

‘ .;-‘the apphcatlon should be summanly drsmxssed See S C Code Ann § 17-27-70(0) (authonzmg : '

“j the Court to “grant a motron by elther party for summary dzsposmon of [an] apphcatxon when 1t{::_‘-‘:_'_‘ -

Co 'partyrs entrtled to Judgment asamatter of law ”) R i Ce

B e - eI e el ata —— e ——— i s o

The Court ﬁnds Respondent s argumeut compellmg and agrees wrth the State’

. reasomng There is no questron that Applrcant pled gurlty and would have pled guilty regardless
L ‘Applxqant does not msrst that but for the deﬁcrency, he would have gone to trral but rather» B

N A-msmts the contrary As such Appllcant cannot meet hrs burden under Hrll v Lockhart _

The Court acknowledges that the Supreme Court of South Carolma has remanded cases‘ '
for resentencmg only, as they did in Boan, Rolen, Jordan and Thompso In each of those cases

Apphcant’s guilty plea was prompted by a plea agreement not properly honored by the State, and

" not properly enforced by counsel, Where the State entices a defendant to plead guilty by way of

an agreement, and where it breaches that agreement, it is not dlfﬁcult for an applicant to
thereafter show that he would not have pled guilty but for that breach. However, the present

matter involves no allegation of duplicitous dealing by the State or failure on the part of Counsel
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~ to enforce an agreement—~there is no agreement to enforce upon the requested remand As such,

- the examples provrded by those cases are not analogous to that at hand and are not partlcularly

gurdmg The underiymg questron remains that set forth in Hill and the answer provrded by
Apphcant is that he would not have gonetotrial. y

This Court and Applicant discussed' at the hearing that Anplicant seeks relief 'which'<

; presents no rlsk to h.rm--or “limited” risk, as suggested by Apphcant There can be no doubt
- that xf conv:cted defendants are presented a vehrcle by which t.hey may take a second swmg at.
. sentencmg, with- lumted to no nsk, they wxll not fall to pursue it. Indeed 2 substannal number of ( “
apphcanons for rehef are wrthdrawn every term aﬁer apphcants consultmg with appomted

.- counsel leam that a srmp]e “trme cut” is not avarlable relief in PCR In a Judrcxary already
thoroughly stramed in. 1ts resources, the Court is of the opinion that entertarnmg clauns seekmg L

e "only sentence reductnons or “nme cuts“ would only further bog doWn the system, to the- el

o eonsxderable detnment of those apphcants whose claims actually cast doubt on their cquablhty

'~ and gurlt

Apphcant afﬁnnatxvely drsavows the claims necessary to proeeed and re_]ects the only

| relref thrs Com could concelvably give him were he to prevaxl Accordmgly, Respondent'

. motion to dlsnuss is (‘RANTED and the apphcatron for relief is DISMISSED

[Conclusion and signature on following page]
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III CONCLUSION

Based on all the foregomg, thlS Court ﬁnds and concludes that Apphcant has not-

: -estabhshed any constntuuonal vmlatxons or depnvatlons that would reqmre ﬂns Court to grant hlS : ‘
A_.:'apphcauon 'I‘herefore, thxs apphcanon for post-convmtxon rchef must be demcd and dxsrmssed T
| with prejudlce | | o . \

ThIS Court nonﬁes the Apphcant that he must ﬁle and serve a nouce of appeal w1thm.. L

thmy (30) days from the recexpt by counsel of wntten nonce of entry of Judgment to secure the - :

. ‘\ appropnate appellate rev1cw See Rule 203 SCACR Pursuant to Austm V. State 305 S C. 453£_ -
o »__(1991), an Apphcant has a nght to an’ appellate counsel’s assnstance m seekmg revncw of thc:._} -

. ,demal of PCR. Rule 71 l(g), SCRCP prowdes that 1f the Apphcant w1shes to seek appellate.

‘ rev1ew PCR counsel must scrvc and. ﬁlc a Notxcc of Appeal on the Apphcant’s behalf Your:“{ '

g attentlon is duected to South Carolma Appellatc Com't Rule 243 for appropnate procedures for — '_, -

- -'appeal

‘ rr IS THEREFORE ORDERED-

1. - .That the Apphcatxon for Post-Convxctlon Rehef must be demed and
o d:srmssed w1th prejudlce, and 3 :

o :The Apphcant must bc remanded to the custody of the South Carolmaf

Department of Cotrectnons , o
AND ITIS SO ORDERED this_235_ day of _(?‘u___) 2018.
_ . SEALS, JR,
" Presiding Judge
Fifteenth Judicial Circuit

ﬂw , South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY
Gabriel Lee Gratto 363659

" [ Plaintifr

V.

State Of South Carclina
X} Defendant,

IN'THE COURT OF COMMON PLEAS
CASENO.
2015-CP-26-5563

MOTION AND ORDER INFORMATION -
FORM AND COVER SHEET - -

wvuvvvvuvvv

Plaintiff"s Attorney: :
Kristy G. Goldberg, Bar No. 69683
Address: :

Defendant’s Attorney:
Johnny E. James Jr, Bar No. 101260

Address:

+ . ].1720 Main Street; Suite 303 Columbia, SC 29201 -| Post Office Box 11549 Columbia SC 29211-1549
"phone: (803) 6676633 fax: " - . o

phone: (803) 734-3737 fax- (803) 734-4113
e-mail: jiames@scqg.gov other:

| EXEMPT: [JRul6to Show Cause in Chil

. e-mail: kristy@kristygoldberglaw.com other: -~

Nature of Motion:

_ Court Reporter Needed: [JYES / [(INO

Estimated Time Needed:

SEC_’_!‘ION,II: Motion/Order Type -

L] Writtea motion attached

BJ Form MotionfOrder .~ T e
' e1ief or ackbn by the court as s¢t forth in the aytached proposed order,

Jamuy22 208
_Z5DatE subiitted™:
K2 ]

ee <RE ©
' Sa

_Siz " :

: : . V4 SECTIOX 1I: Mot
[ PAID ~ AMOUNT, o SEemn e .
d or Spousal Support . ol

]

3

(check reason) [ ] Domestic Abuse or Abuse and Neglect » Do R
. ove ‘:.
Cj'

4

(] indigent Status [ State-Agency'v; Indigent Party - e
- AR

[ Sexually.Violent Predator Act . B Post-Conviction Relief S
L] Motion for Stay in Bankruptcy _
L) Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
(T Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per Jjudge’s instructions

ALNNOI A yy

Name of Court Reporter:
(] Other:
JUDGE'S SECTION ‘
(1] Motion Fee to be paid upon filing of the attached _
order, JUDGE
{J Other:
CODE: Date:
CLERK’S VERIFICATION
Date Filed:
Collected by:
1 MOTION FEE COLLECTED:
(] CONTESTED - AMOUNT DUE:

SCCA233 (11-03)




) IN THE COURT OF COMMON PLEAS
) FOR THE FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY )

STATE OF SOUTH CAROLINA

Gabriel Lee Gratto, Case No.: 2015-CP-26-05563

S.C.D.C. No. 363659,

Applicant, S
ORDER DENYING APPLICANT}§ MOTIQ}V
<D

)
)
)
)
)
v, ) PURSUANT TO RULE 5%e), SC%}I!:C
) _ umm
)
)
)
)

State of South Carolina,

=
x 3
o
i o~ I
O 3 ;
Respondent. - S
x <o
—_ =
‘ﬂ

n\l 7Y
This matter comes before the Court by way -of Applicant’s “Motion to Alt@/\m}(nd

J udgrnent;’ filed on March 26, 2018. Upon request by this Court, Respondent filed a return to
Applicant’s motion on April 27, 2018. The Court finds as follows:
L
This matter originally came before the Court by way of an application for post-conviction
relief filed July 23, 2015. Responded made its return on or about December 6, 2016. The Court

convened an evidentiary hearing into the matter on Monday, November 27, 2017, at the Horry

County Courthouse in Conway, South Carolina. Applicant was present at the hearing and

represented by Kristy G. Goldberg, Esq. Johnny Ellis James Jr, of the South Carolina Attorney
General’s Office, represented Respondent.

No testimony was taken at the héaring. In response to Applicant’s amendment of the
application and relief sought at the outset of the hearing, Respondent motioned to dismiss the
application on grounds that Applicant’s indication that he did not wish to withdraw his guilty

plea foreclosed any conceivable relicf, and that the relief requested was not available in a PCR.
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Afier hearing arguments from both parties, this Court granted Respondent’s motion and
dismissed the application by order dated January 25, 2018, and filed February 3, 2018.
IL

In his motion, Applicant asks the Court to reconsider its ruling pursuant to Rule 59(e),
SCRCP. This Court has thoroughly reviewed the arguments presented by Applicant in his
motion, as well as those presented by Respondent in its rcturn, as well as the order subject to the
motion. This Court agrees with Respondent that the motion must be denied.

The Court’s Order of Dismissal contains the required findings of fact and conclusions of
law necessary to dispensc with Applicant’s allegations as required by S.C. Code Ann. § 17-27-80

and Rule 52(a), SCRCP; see also McCray v. State, 305 S.C. 329, 408 S.£.2d 241 (1991). The

Order of Dismissal correctly relies upon the prejudice standard to be met by Applicants who
wish to challenge their guilty plea by way of an allegation of ineffective assistance of counsel:
“the defendant must show that there is a reasonable probability that, but for counsel’s errors, he

would not have pleaded guilty and would have insisted on going to trial.” Hill v. Lockhart, 474

U.S. 52, 59 (1985); sce also Smith v. State, 369 S.C. 135, 631 S.E.2d 260 (2006) (“An applicant

seeking relief from a guilty plea must presert probative evidence to support the allegations in the
PCR application that but for trial counsel’s erroneous advice, the applicant would not have pled
guilty.”). Further, the Court correctly [inds that the appropriate relief in a post-conviction relief
matter is a new trial on the original indictments, and that the court is not obliged to pass upon his

entitlement to relief that he affirmatively rejects.  Gilstrap v. State, 252 S.C. 625, 628, 168

S.E.2d 88, 89 (1969) (declining to consider exceptions .taken by habeas petitioner who
affirmatively rejected the relief of a new trial); Smith v. State, 413 S.C. 194, 195, 775 S.E.2d

696, 696 (2015) (clarifying the proper remedy in a PCR is a new trial); Young v. State, 250 S.C.
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476, 479, 158 S.E.2d 764, 765 (1968) (“Since the only relief [petitioner] seeks is that to which he
is not entitled, it is not incumbent upon this court to pass upon what relief, if any, he might, -
perchance, [be] entitled to.”).

Hill’s facts are particularly on-point and dispositive in the present case. In Hill, the
petitioner alleged that counsel affirmatively misadvised him as to his parole eligibility. Hill at

60; sce also Coats v. State, 352 S.C. 500, 575 S.E.2d 557 (2003) (holding that misadvice on

parole eligibility was an appropriate ground for PCR). Nonetheless, the: Supreme Court found
Hill failed to show prcjudice becausé he “did not allege in his habeas petition that, had counsel
correctly informed him about his parole eligibility date, he would have pleaded not guilty and
insisted on going to trial.” Hill at 60. Where an applicant not only fails to claim he would have
insisted on going to trial, but affirmatively asserts the contrary—that he wishes to preserve his
plea already entered—it stands to reason that, under Hill, he cannot meet his prej udicc burden.
Applicant argues zealously that the Court operated under the belief that prior cases
remanding for resentencing were overruled by Smith v. State, 413 S.C. 194, 775 S.E.2d 696
(2015). This Court’s order does not assert that anything was overruled, but rather finds the
appropriate relief was clarified by Smith and that instances of remand for resentencing were
factually distinguishable from the present case. Each of the five cases cited by Aﬁplicant to
support his proposition that the Court may freely tailor relief is an exception to the general rule
that the only remedy is a new trial. Four' of the five involve a specific and quantiﬁable_ prejudice
to the applicant and the fifth® involves a protestation of i‘nnocenée not acted upon' such that the

applicant was denied an appropriate hearing to withdraw the plea. As a consequence, the

' Boan v. State, 388 S.C. 272, 695 S.E.2d 850 (2010); Scou v. State, 334 S.C. 248, 513 S.E.2d 100 (1999); Davie v.
State, 381 S.C. 601, 675 S.E.2d 416 (2009); Dervin v. State, 386 S.C. 164, 687 S.E.2d 712 (2009).
2 Rolen v. State, 384 S.C. 409, 683 S.E.2d 471 (2009).
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appellaﬁe courts were in a position to institute a spéciﬁc and quantifiable relief short of imposing
a hard reset.

- Smith is suecinct and clear in correcting the misapplication of the precedents upon which
Applicant rclies:

We take this opportunity to explain the proper remedy- under these circumstances.
In Jordan,[3] the Court reversed the PCR court’s denial of relief and remanded for
either a new trial or resentencing. In Thompson,[‘] the Court reversed the PCR
court’s denial of relief, and remanded solely for resentencing. Here, presumably
following the precedent of Thompson, the court of appeals reversed and remanded
for resentencing. We now clarify the proper remedy is a new Irial. Although
Smith's attorney was deficient for failing to object at the sentencing hearing, the
underlying question is whether Smith would have entered into the plea agreement
had he known the State was going to breach the agreement. Therefore, the proper
remedy for counsel’s ineffective assistance is invalidation of the entire agreement.

Smith, 413 S.C. at 196, 775 S.E.2d at 696 (emphasis added, citations omitted). Contrary to
Applicant’s cfforts to distinguish the present facts from that of Smith, Applicant did receive a
bargained for benefit as a conscquence of his plea—one count of felony DUI resulting in death
was dismissed. Furthermore, Hill is the default standard for applying Strickland v. \ll\’ ashington,
466 U.S. 668 (1984) to guilty pleas, and §r_n_i_§b_‘ does not establish some special rule such that
diétingﬁishing it from this case would rcndcf Hill inapplicable. Therefore, the underlying
question herc is whether Applicant would not have pled guilty but proceeded to trial had he |
known counsel was going to be (allegedly) deficient in mitigation. The answer to that qucstion
is that Applicant still would have pled guilty and not proceeded to trial.

Applicant’s alternatively proposed “different outcome” is that he could have received a
lesser sentence. Outside of the death penaity context, this alternative proposed' standard is

inherently speculative, as it calls upon one circuit court judge to determine if, in light of

3 Jordan v, State, 297 S.C. 52, 374 S.E.2d 683 (1988).
4 Thompson v. State, 340 S.C. 112, 531 S.E.2d 294 (2000).
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additional mitigation offered in a PCR evidentiary hearing, another circuit court judge would

have imposed a more lenient sentence. Speculation does not satisfy the prejudice prong under

Strickland. See. e.g. Bannister v. State, 333 S.C. 298, 509 S.E.2d 807 (1988); Jackson v. State,
329 S.C. 345, 495 S.E.2d 768 (1998).

This Court finds Applicant’s proposed “strong policy argument” for a resentencing-only
form of relicf is similarly without merit. Applicant’s presentation of the possibility that the State
might otherwise have to take a casc to trial is not compelling in the present case, since there is no
risk of that in light of Applicant’s avowed desire 1o maintain his guilty plea. Furthermore, as this
Court noted from the bench at the November 2017 hearing and in its order, a very substantial
number of post-conviction relief actions are withdrawn each year upon Applicant’s learning that
they cannot get a “time cut” by way ol PCR and that the only relief available is, as established by
the law, a new trial. We cannot calculate the number of potential applications which go unfiled
by incarcerated persons with the knowledge that a sentence reduction or reconsideration is not
available in PCR. Were incarcerated persons provided a limited-risk opportunity to take a
second swing at sentencing, it stands to reason that many more would try their luck for no reason
of actual injustice, but simply to try and get a shorter sentence.

The principles underlying the post-conviction relief process do not serve to ensure that
every defendant gets the best possible outcome from their criminal adjudication, but rather the
process exists to safeguard the fundamental faimess of the proceedings whose result is
challenged. See Strickland a1 696. “lIt is not enough for the defendant to show that the errors
had some conceivable effect on the outcome of the proceeding. Virtually every act or omission |
of counsel would meet that test{.]” Strickland at 693. “In every case the court should be

concerned with whether, despite the strong presumption of reliability, the result of the particular
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proceeding is unreliable because of a breakdown in the adversarial process that our system
counts on the produce just results.” Strickland at 696. Notwithstanding the contrary in the death
capital context, one can hardly claim or prove such a substantial breakdown where an applicant
still admits his guilt and only contends that still more mitigation might have coaxed a judge into
further mercy and a lesscr sentence.

Finally, Applicant argues that the Court’s order effectively forecloses the ability to bring
claims of ineffective assistance of counsel for deficient performance in mitigation in non-capital
cases. It does not. It simply requires that Applicant seck relief available, that being vacation of
the conviction and remand for a new trial, and satisfy the demands of Hill.

Accordingly, the Court properly ruled on all issues before it, and Applicant’s motion
must be denied.

CONCLUSION

Based on all of the foregoing, this Court finds and concludes that Applicant has not

established any reason to alter or amend its Order of Dismissal dated January 25, 2018, and filed

February 5,2018. Accordingly, Applicant’s Motion to Alter or Amend is DENIED.

AND IT IS SO ORDERED this /O day of_rw 62«7 ,2018.

WILLIARMSEALS, JR.
Chief Judge for Common Pleas
Fifteenth Judicial Circuit

,//Mb AA i~ . South Carolina
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