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ISSUES PRESENTED
I. The PCR judge ruled propetly that petitioner did not voluntarily waive his right to a direct
appeal.
II. Trial counsel erred in failing to challenge the state’s presentation of evidence of flight via an
explanation regarding the underlying reason behind the flight evidence.
I1I. Trial counsel erred in twice misstating the burden of proof in a criminal trial during opening

argument.



STATEMENT

Petitioner Kendeal Jones was convicted of first degree burglary and three counts of
armed robbery per jury trial held during the March 2011 term of the Spartanburg County General

Sessions Court before Judge J. Mark Hayes, II. Petitioner was sentenced to imprisonment for an

aggregate period of twenty-five years. Max Singleton represented petitioner at triall and
Assistant Solicitor Derrick Bulsa appeared on behalf of the state. App. 1-273. Petitioner did not
enjoy the benefit of a direct appeal in the case.

On December 9, 2011, petitioner filed a PCR application with thé Spartanburg County
Office of the Clerk of Court. App. 279-292. The respondent filed a Return dated November 27,
2012, requesting that a hearing be held in response to petiti§ner’s PCR action. App. 293-296. |

PCR hearings were convened on October 2, 2013, and January 22, 2014, at the
Spartanburg County Courthouse before Judge J. Dertham Cole. App. 298-325; App. 329-344.
Petitioner was represented by Charles L. Rollins at both PCR hearings and Suzanne H. White
appeared at both hearings on behalf of the state.

On December 12, 2017, Judge Cole signed an “Order of Dismissal Granting White v.
State Appeal,” but denied petitioner’s remaining PCR claims in the case. App. 346-355.

Petitioner appealed. This petition follows.

1 Petitioner was tried along with codefendant Chavis Pullen.
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UESTION I

The PCR judge ruled properly that petitioner did not voluntarily waive his right to a

direct appeal.

Petitioner alleged in effect in his PCR application that he desired a direct appeal in his
case, but that trial counsel failed to inform [him of his] right to notice of appeal. App. 289-290.
During the October 2, 2013 PCR hearing, petitioner testified that counsel did not file a timely
notice of appeal on his behalf. App. 316, 1. 16-19. Also, during the hearing, the Assistant

Attorney General conceded that “the notice of appeal was not properly filed or served and that

[petitioner] would be entitled to a review of his direct appeal issues pursuant to White v. State”2.

App. 301, lines 13-16; App. 308, lines 16-19.

During the PCR hearing held on Januai'y 22, 2014, trial counsel testified and admitted
that he did not properly file and serve the notice of appeal in the case. App. 331,1.21-332,4, L
6.

The PCR judge issued an “Order of Dismissal Granting White v. State Appeal” with a

finding that petitioner did not knowingly and voluntarily waive his appellate right and was

entitled to an appeal from his convictions,3 but denied his remaining PCR allegations. App. 346
—355.

If after an indigent client wishes to appeal, then trial counsel must serve and file a notice

of appeal. In Re Anonymous Member of the Bar, 303 S.C. 306, 400 S.E. 483 (1991). Here, trial

counsel did not properly perform his duty with respect to securing petitioner’s appellate rights.

2 White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974).

3 Apparently, trial counsel’s service of the notice of appeal did not constitute the proper service
and filing requirements.



A defendant is entitled to an appeal where there has been no intelligent or voluntary waiver of

the right to an appeal made by the defendant. White v. State, 263 S.C. 110, 208 S.E.2d 35

(1975). Petitioner did not voluntarily waive his right to an appeal. Trial counsel erred in failing
to take the appropriate steps to ensure that the notice of appeal was proberly served and filed in
order for petitioner to have his case reviewed on direct appeal as petitioner desired an appeal of
his case. The PCR judge ruled properly in granting petitioner’s request for a belated direct

appeal in the case.

QUESTION 11

Trial counsel erred in failing to challenge the state’s presentation of evidence of flight via

an explanation regarding the underlying reason behind the flight evidence.

During the PCR hearing, petitioner testified that he was at the Middleton apartment to
buy marijuana on the day in question and that he knew nothing abo.ut what went on with the two
gunmen who came in after he left the apartment. Petitioner exited out of the back door because
he had four traffic tickets pending and a prior drug charge from six months earlier that was also
pending, which meént that his exit, i.e., flight, had nothing to do with the burglary and robbery
charges assigned to the two gunmen who came into the apartment after his exit. Thus,
petitioner’s flight was unrelated to the events that occurred in the Middleton apartment. In other
words, petitioner’s exit, or flight, was based on unrelated charges. This clarification and
information, i.e. the misinterpretation of that flight, in this case was not evidence of guilt in
connection to the gunmen’s robbery and burglary charges for which he was on trial because thp
exit did not constitute flight in relation to this case. This should have been made know to the
jury at trial by trial counsel. App. 302, lines 5-15; Abp. 309,1.23 —p. 311, L. 16. The PCR judge

ruled that counsel was not ineffective for failing to object to flight evidence. App. 351-351.



The issue of flight was explained in State v. Robinson, 360 S.C. 187, 600 S.E.2d 100
(2004), to the extent that although flight has been associated with evidence of guilty knowledge
and intent, there must be some nexus between the flight and the charge in order to satisfy thé
relevance requirement, and the fleeing must have been related to the crime charges.

Counsel’s error in failing to address the flight issue constituted deficient legal
representation in violation of the Sixth Amendment, and but for the error, a reasonable

probability exists that the outcome of petitioner’s trial would have been different.

QUESTION IIT

Trial counsel erred in twice misstating the burden of proof in a criminal trial during

opening argument.

During opening argument, trial counsel made the following comments to the jury:
1.) Listen to what the judge instructs you as to the elements of the
law and determine whether the solicitor has proved his case by a
preponderance of the evidence. App. 36, 1. 24 — App. 37, 1. 2.
2.) We want you to listen to the evidence, see if it fits...see if
they’ve proven by a preponderance of the evidence whether my
client is guilty. App. 37, L. 19-21.

In a criminal case, the prosecution must prove every element of the offense charged
beyond a reasonable doubt. Jackson v. Virginia, 443 U.S. 307 (1979). Trial counsel erred in
informing the jury of the wrong burden of proof for petitioner’s criminal trial. A statement to the
jury announcing a different standard other than the proper burden of proof than what is required
violates due process and cannot be considered harmless error: Compare the use of “moral

certainty,” which was struck down as a charge requiring a different degree of doubt than what is

required for acquittal under the reasonable doubt standard. See Cage v. Louisiana, 498 U.S. 39




(1990). Trial counsel’s error in this regard constituted deficient representation in violation of the
Sixth Amendment (see Strickland v. Washington, 466, U.S. 668, 104 S.Ct. 2052 (1984). But for
the error, a reasonable likelihood exists that the outcome of petitioner’s trial would have been
different.

CONCLUSION

Based on the foregoing arguments, counsel for petitioner would request that this Court

grant the petition and allow full briefing on the above raised issues.

Deputy Chief Appellate Defender

ATTORNEY FOR PETITIONER

This 25th day of June, 2018.
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