Law Office of Leah B. Moody, LLC

Leah B. Moody 235 East Main Street, Suite 115

Lbmatty@comporium.net Post Office Box 1015 (29731)
Rock Hill, South Carolina 29730
Telephone (803) 327-4192
Facsimile (803) 329-1344

RECEIVE

JUN 26 2018

The Honorable Daniel E. Shearous.e ’ s.C. SUPREME COURT
The Supreme Court of South Carolina :

Post Office Box 11330

Columbia, South Carolina 29221

.

June 21, 2018

RE: Johnny Wilkins v. State of South Carolina
Case No.: 2013-CP-42-2657

Dear Mr. Shearouse:

The York County Court of Common Pleas appointed my office to represent Johnny
Wilkins in his Post-Conviction Relief action. Please find enclosed for filing the original
and two (2) copies of the Notice of Appeal, Proof of Service, and one (1) copy of the
Order of Dismissal in the above-referenced case. Please return the clocked copies to me
in the enclosed self-addressed, stamped envelope.

Thank you for your assistance with this matter.

Enclosure

cc Johnny Wilkins
Megan Jameson, Esquire, SC Attorney General’s Office
Sharon Graham, SCCID
Hope Blackley, Clerk of Court, Spartanburg County



RECEIVETY
JUN 26 2018

S.C. SUPREME COURT

IN THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

The Honorable Roger L. Couch, Presiding in Spartanburg County

C.A. No.: 2013-CP-42-2657

Johnny Wilkins, ................. Appellant,
v.
State of South Carolina, ............. Respondent.
NOTICE OF APPEAL

Johnny Wilkins appeals the order of the Ho rable Roger L. Couch dated May
17, 2018 and mailed on May 18, 2018. Appellant reg notice of entry
final order on May 21, 2018.

23YE. Main Street, Sulte 115
Post Office Box 1015
Rock Hill, South Carolina 29731

Other Counsel of record:

Megan Jamieson, SC Attorney General’s Office
Rembert C. Dennis Building

Post Office Box 11549

Columbia, South Carolina 29211-1549

(803) 734-3970



RECEIVET)
IN THE STATE OF SOUTH CAROLINA
In The Supreme Court JUN 26 2018

S.C. SUPREME COURT

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

The Honorable Roger L. Couch, Presiding in Spartanburg County

C.A. No. 2013-CP-42-2657

Johnny Wilkins, ................. Appellant,
V.
State of South Carolina, ............. Respondent.
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on Megan Jamieson by
depositing a copy of it in the United States Mail, postage prepaid, on June 21, 2018
addressed to its attorney of record, Suzanne White, Post Office Box 11549, Columbia,

South Carolina, 29211-1549.
' /ﬂw/

\}@h B. Moody Esquire
Law Office of Leah B. Mdody, LLC
235 E. Main Street, Suite 115
Post Office Box 1015
Rock Hill, South Carolina 29731

June 21, 2018

cc Johnny Wilkins
Sharon A. Graham, SCCID
Hope Blackley, Clerk of Court, Spartanburg County
Megan Jamieson, Esquire, SC Attorney General



"IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF SPARTANBURG ) FOR THE SEVENTTH JUDICIAL CIRCUIT
)
Johnny Ray Wilkins, #244320 ) . '
Applicant, ) - 2013-CP-42-2657
-3 = .
v. ) R
R - - ) . BRI : ".;":;' E-E ‘g.r.:" .‘:
State of South Carolina, 3 - ORDER OF DISMISSALMm = - g
Repondent 3. ey
) LB s

This matter comes before the Court by way of an application for post—convietioh relief filed
on-June 13, 2013, and amended on July 3,2013 by Johnny Ray Wilkins (Applicant). Respondent
made_its Return on or“about March 28, 2014. An evidentiary hearirg into the matter was convened
on March 25, 2015, ‘at the Spartanburg County .Courthouse:in Spartanburg, South -Carolina.

' Applic'ant was present and represented by Leah B. Moody, Esquire. Respondent was represented
by Suzannc H. White, Esquire of the South Carolma Attomey General’s Office. |

At the hearing, Applrcant testrﬁcd on hrs own behalf Apphcant s trial counsel Tlmothy M.
Ray, Esqulre testrﬁed on behalf of the Respondent No other w1tne sses testlﬁed at the ev1dent1ary
heartng, but the record was left open to reconvene for the test1mc ny of alsubscquent witness on \
behalf of the Applrcant Apphcant later wrthdrew hlS request to call any other wrtnesses and the
record was closed ThlS Court had before ita copy of the records of the Spartanburg County Clerk
of Court regardlng Apphcant s convrctton, the transcrlpt from Appllcant s trral the PCR
appltcatton Respondent s Retum Applrcant S records from the Department of Correctlons and
Appllcant s appellate records After reviewing the record and ev erythmg presented thts Court

fmds the Apphcant has failed to estabnsh any constrtutronal dep 1vat10ns entltlrng hlm to post-

conviction relief and denies this applrcatron.
| | 1 ﬂf—
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PROCEDURAL HISTORY

Applicant is presently incarcerated with the Scuth Carolina Department of Corrections
pursuant to the Spartanburg County Clerk of Court’s orders of commitment. The Spartanburg
Coﬁhty Grand Jury indicted Applicant at the February 2008 for charges of armed robbery (2008-

GS- 42 1 183) The Apphcam was represented by Timothy M. Ray, Esqulre

. On March 10, 2009, Applicant was tried before the Honorable 1. Derham Cole and a jury.
The jury convicted Applicart of armed robbery as indicted. Judge Cole sentenced Applicant to

confinement for life.

~ On behalf of the Applicant; a timely notice of appeal and Anders brief were ﬁled on May.

--\h

-3, 2010 by Katherine H. Hudgins; Esquire. The South Carolina Court of Appeals d1gmls@ the'

Applicant’s appeal. State-v. Wilkins, Op. No. 2011-UP-482 (filed October 28, 2011)~ ,Re@ttltut

P

was returned on November 15, 2011.. -
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: FAcTUAL‘HlsToR‘Y' o ¥

The chargelagamst Apphcent resulted from an 1nc1dent taking place on the evenmg of
January 13, 2008 in Mayo South Carolma (Tr p- 33, lmes 3 5) Apphcant entered a Lil’ Crlcket
conventence store wearing a mas_kva»nd camouflaged pants, while his co-defendant Mr. Robert
Benson waited outside in a parked vehicle._(Tr. p 33, lines 6-12). Armed with a gun; Applicant
robs the convehience store and- leaves the scene ‘Wi[h Mr. Bensoh-.- (Tr. p. l33, lines l3-16). This
incic_l'ent was captured on video arrd was presentod ‘at trial as evidenee ag'c_tirrst the Applicant. (Tr.
p.. 3;, llnes 6-25). Later that evenihg; Applicem"s vehicle was pursued by a Spa.rtanhurg County

Sheriff’s Deputy, eventually attempting to flee the officer on foot. (Tr. p. 50, line 22-p. _51, lin_e

o



11). Applicant was placed in custody following a K-9 search of a.nearby neighborhdod. (Tr. p. 65,
lines 3-21).

At trial, Anplicant §vas identified as the suepect ﬂeemg Jaw :enfereement and ae 'HéVihg
wotn the same camdiiﬁaﬁgedipéllitg edmitted into evidence. (Trp 73, hnes 141 I)Apphcant’s co-
defendant testlﬁed at trlal and identified Apphcant as the person who robbcd the Lil® Cncket
convenience store. (Tr p. 49, lmes 1-9). Trxal counse] for Apphcant moved for a dlrected verdlct _
claiming a lack of evidence to support the identification of Applicant as the pérﬁe:t’rzitbr'of vtvhe
armed robbery. (Tr. p. 81, lines 1-11), The-motion was denied. Applicant did not testify at trial and
presented no defense witnesses. The jury conv'icted Applicant of armed robbery and the trial-Judge
sentenced him to confinement for life. |

ALLEGATIONS

- Applicant filed for post-conv'i‘ctiion nelief orlgmally .on June 13, 2013 and subsequently
filed.?;an'- amended application -on:July 3, 2013."In-his-application. for post-conviction relief,
‘Applicant alleges heis being held in custody unlawfully for the following reasons; - -+ .» °

| 'l.: Ineffectife dssisianee ef ¢¢u£{se1 a

e. Faxlure to call Defer se v;'itneeé,es
| 2 Vio‘léition::of Due Procese ard Equal'Proteetion, m tna:t; o

a. “Identification”

SUMMARY OF TESTIMONY PRESENTED AT THE EVIDENTIARY HEARING

Applicant’s Testimony

. p7



Applicant testified that Timothy Ray, Esquire represented him at trial on the armed robbery
charge. Applicant testified that he could provide an alibi witness in order to refute the allegations
against him. He informed his trial cqu_;nsel of the witness and the witness’s ability to provide his
whereabggts the night of the armed rpbber?. Applicam tes{tiﬁed that he géve his_trial counsel a
phqn¢ numbgti‘_ and agi_dress iil’.Q.I'GieF'fQ‘r copngsl to contact _'thev-wit.r{fss, but that his trial clounsg.l
n_evcrr‘contact’ed Lhe_wiatzx}cs_s..l This wi‘tnqss neyer-te§tiﬁ ed at trial, nor was any evidence. of a poteptial
alibi presgnt_ed at trial. .

- Applicant testified that had his trial counsel called his alibi witness, then he would not have

been identified as the one who committed the armed robbery.. At the hearing, Applicant disputed

the trial testimony that the clothes he was wearing when he was arrested matched -thos&df the
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suspect on the armed robbery video. = SIS S
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Trial Counsel’s Test:mony T SO PN
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-Timothy Ray, Esquire testified that he represented Applicant at this trial for armed rt;'oobe
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»a
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Trial counsel testified that he was appointed to represent after a conflict arose with Applicgnjt;s
oriéinal counsel. Trial Coursel testified that he dispussegl the strategy Qf calling Applicant’s
witness at trial and advised against it. Trial counsel testiﬁ-ed that he spokg to the witness on multiple
occasions, including before tiial when the witness prov;ided clcﬁhing for App}icant to wear during
trial. Trial Counsel did not believe the witness would provide alibi testimony, but had an alibi

defense been available, Trial Counsel would have called the witness.

As to the identification of the Applicant, Trial Counsel testified that there were issues
surrounding Applicant’s pants and those found on the adinitted video. Trial Counsel’s strategy was
to avoid discussing the pants, as he believed they would easily identify the Applicant as the suspect.

GIT



He testified that therc were discussions with-the Applicant about the video and. Tria] Counsel’s
bélief that the video showed the Applicant as the suspect.

Tr1al Counsel testlﬁed that a p ‘ea offer was made to av01d a l1fe sentence but Apphcant '
would have to plead guxlty to axl pendng charges agamst h1m He tesuﬁed that thJs was cuscussed
w1th Apphcant and he advrsed Apphcant to plead gullty These dlscussmns were held up unt1l the

week of tnal accordmg to Tnal Counsel s testlmony
- Testimony of Miranda Allen

Following Applicant’s testimony.at the evidentiary hearing, Applicant requested the record
remain open to allow for the testimony of Miranda Allen. This witness never appeared before:this

Court and her testimony. was never provided for review:: Applicant has conceded that t thls mtness

[

is no-longer needed and the record for the cvidentiary hearing was closed.!” o oaER -"-’i '
s s
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FINniNGs OF FACT AND cowcmsms SOFLAW F’ ek
This Court has had the opportumty to review the record in its ent1rety and lnas f’_ d th =
o 7

testxmony at the post-convrcnon rehef 1ear1ng This Court has had the opponumty to observe the
thnesses presented at the hearmg, and can welgh thelr test1m01y and credlblllty accordmgly

These cred1b1hty ﬁndmgs have been dpphed to the Court s ﬁncmgs and eonclusmns set forth

_ below Below are the ﬁndmgs of fact and conclusmns of law as requlred pursuant to S C Code

Ann §17 -27- 80 (2017).

Ina post-convmtmn rehef action, the applicant bears the burden of proving the allegatlons

in his apphcatlon Butler v, State 28( S C 441 442 334 S.E2d 813 814 (1985). Where the

application allegés ineffective assistance of counsel:as-a ground for relief| the applicant must prove

that “counsel’s conduct so undermined the proper functioning of the adversarial process that the

¥



trial cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S.
668 (1984); Butler, 286 S.C. at 443, 334 S.E.2d at 814. The proper measure of performance is
whether the attomey prov1ded representatlon w1thm the range of competence requlred in criminal
casea The courts presume hat counsel rendered ddet uate-assrstance and made all s1gn1ﬁcant

decxsro“rs m thc exercise ot casonable profeseroral jadgmert Strlc land 466 U S at 689

Apphcant must overcome th's presumptron m order to recewe rehef Cherry V. State 300 S.C.
115, 118, 386 S.E.2d 624, 625 (1989). | |

The reviewing court applles a two-pronged test in evaluatmg allegations of ineffective
assistance. of trial counsel: 14.:at 117,-386 S.E.2d.at 625.: First, the applicant must prove that
counsel’s performance was deficient. Id. Under: this prong, the court-measures’ an- attorney’s
performance :by its “reasorableness under professional norms.” Id.:(quoting Strickland v.
Wash»ington, 466 at 688). Second, counsel’s deficient performance must have prejudiced the
applicant such that “there is a, reasonable probabrhty that, but for counsel s unprofessional errors,
| the result of the proceedrng would have been different.” Che 300 S C.at 117-18, 386 S.E.2d
at625 | A o | |

After careful revrew of the entrre reoord 1nc1udrng the testrmony preseﬁfed §§ the_i“

'»'.'.) . -?"

ev1dent1ary hearmg, based on the standard dxscussed above thls Court ﬁnds Apphcan’t has*falled
=t (b "
to car"y his burden of proof md had not established any meffecuveness of counsel Belo\y,are ttte

:t_,lu

ﬁndmgs in regards to each specrﬁc allegatron of meffectwe assistance of counsel ﬁsedﬁgy
S T
<

Applicant:
Allegation: Ineffeciive assistance of counsel for failing to call an alibi witness

" - Applicant asserts counsel. was ineffective:for failing to call an alibi witness, Miranda Alle_n,

in Applicant’s defense. Counsel testified credibly that h.e met with-Applicant’s proposed witness,

6 %



but the witness was unable to provide an‘alibi for the Applicant. The Applicant failed to produce

Ms. Allen, or any other alibi witnesses, at the evidentiary hearing. Therefore, this. Court finds this

allegation must be denied and dismissed. See Glover v. State, 318 5.C. 496, 458 8.E.2d 538 (1995)
(where witnesses _appli_eant claimed.could have provided an alibi defense did not testify at the PCR
hearmg, he could not esta 1sh any prCJUGICC from counsel's fallare to’ contact these wrtnesses)

Underwood V. State 309 S C 560 42< S.E. 2d 20 (1992) (where applicant ¢ drd not offer wrtnesses

at PCR hearlng but merely alleged thev would have provrded him wrth allbl defense and testlﬁed

victims had recanted therr trlal testlmony, he falled to establrsh pr Judlce)
. Allegation: Violation of due process and equal protection based on “Identification.”

" - Applicant asserted iri his ‘application”for post-conviction relief that his custody ‘was in

violation of due ptocéss and equal protection, but states “identification” as his dnlylre'asoni,ng.At
o=

the evidentiary hearing, Applicant never presented evidence of a violation to.his dgq pr_ch°essfq;"_-'
" C C . R oo =
equal- pro_tectron rlghts, there_fore thrs»cralmrs demed and dlsmxssed. S o

P

W 81 Ly

: 7:-7
Durmg the evidentiary hearing, Appllcant asserted that had tr1al counsel called gs ahb? It

l
- wrtness then the State would not haVu been able to properly 1dent1fy hxm as the suspm Tﬂls |
app'ears to be his “identiﬁgatiori” claim found in his',,applieation for post-conviction relief. Trial |
Counsel testified that Ms. Allen was not called as a witness, because she would not have been able
to provide an alibi Tde‘fense._ T rial T(::‘Qunsel also testified that based on the video and clothing

evidence admitted by the‘Sitate, Apphc"mt would have been identiied. Trial Counsel testified that

Applicant was identiﬁable from the video, alone.
72
This Court finds that counscl’s performance was/deficient in any regarding the

identification of the Applicant, This Court finds this allegation must be denied and dismissed.

/




CONCLUSION

Based on all the foregoing, 'this Court finds Applicant has not established any other
constitutional violations or deprivations that Would require this Court to grant his application for
post-conviction relief: Thereore, this allégation is denied and dismissed with prejudice. ‘

ThlS Court notes Appllcant must ﬁle and serve a notlce of appeal w1th1n thlrty days from
the recelpt of thns Order by counsel of record to secure the approprlate appellate review. See Rule

203 SCACR Pursuant to Austm v, State 305 S C 433 (1991) an appllcant has a rlght to an

appellate counsel’s a551stance in seekmg review of the demal of post- conv1ctlon rellef Rule
71.1(g), SCRCP, provides if the applicant wishes to ‘seek appellate review, post-conviction relief
counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Applicant is directed to

South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

P

IT IS THEREFORE ORDERED: -~ ~* ' %~ . o = & =2
“ 1. This application for post-conviction relief is denied and dismissed with o m e
prejudice; and _ » ' i . ~y, ,
—_— i
-

2. Applicant shall remain in the custody of the State.
, 2018.

AND IT IS SO ORDERED this: . ./ /!

Preiding Judge
Seventh Judicial Cucujt

' ,:'South‘ -Ca_uo lina

WY

Y

.



%partanhurg Qtnunty

Spartanburg County Court House Phone (364) 596-2591

180 Magnolia Street Fax 864) 596-2239

P. O Box 3433

Spartanburg, SC 29304-3483

M. Hope B!a"kley
_ Mlork of Tomrt.
M 1§,2018
STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG
7™ JUDICIAL CIRCUIT
Applicant CASE@‘@/ PG 208577
VS CERTIFICATE OF SERVICE

Respondent

|
. { ’
| certify that, on this date, | served a copy of the QL@L@M__
is actl S J L= (g

In this action dated ,Q@[&on

By mailing to him/her, at his/her last known address, by -depositing it in the U.S. Mail, in an envelope with
sufficient postage affixed, addressed as follows:

S-1k-AL b 5

(Date) (Signature) v




STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
IN THE COURT OF COMMON PLEAS

JOHNNY RAY WILKINS, #244320 " Applicant,
V.
STATE OF SOUTH CAROLINA, Respondent.
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Order of Dismissal has been
served upon the applicant by mailing one (1) copy in the United S:ates mail, postage prepaid,

addressed to:

Leah B. Moody

Law Office of Leah B. Moody, LLC
Post Office Box 1015

Rock Hi'l, South Carolina 29730

Lindsey McCoy N U
Legal Assistant

SWORN to}??ﬁwday of May, 2018.

Notary Public Tor South Carqlina.
‘My Commission Expires: 5/.7/9/2,624’

This 18" day of May, 2018.
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Jordan A, Cox, AAG
South Carolina Attomey General's Office
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Leah B. Moody, Esquire
Law Office of Leah B. Moody, L1LC
Post Office Box 1015
Rock Hill, Soutn Carolina 29730
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Law Office of Leah B. Moody, LLC

Leah B. Moody 235 East Main Street, Suite 115

Lbmatty@comporium.net Post Office Box 1015 (29731)
Rock Hill, South Carolina 29730
Telephone (803) 327-4192
Facsimile (803) 329-1344 N

June 21, 2018
The Honorable Hope Blackley
Spartanburg County Clerk of Court

Post Office 3483
Spartanburg, South Carolina 29304

RE: Johnny Ray Wilkins, #244320, v. South Carolina
C.A. No.: 2013-CP-42-2657

Dear Ms. Blackley:

Please find enclosed the Notice of Appeal and the Proof of Service in the above-
referenced matter.

Enclosures

cc Johnny Wilkins
Megan Jamieson, Esquire, SC Attorney General’s Office

Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
Sharon Graham, SCCID




Law Office of Leah B. Moody, LL.C

Leah B. Moody 235 East Main Street, Suite 115

Lbmatty@comporium.net Post Office Box 1015 (29731)
Rock Hill, South Carolina 29730
Telephone (803) 327-4192
Facsimile (803) 329-1344

June 21, 2018

Megan Jamieson, Esquire

South Carolina Attorney General’s Office
Post Office Box 11549

Columbia, South Carolina 29211

RE:  Johnny Wilkins v. State of South Carolina
C.A. No.: 2013-CP-42-2657

Dear Ms. Jamieson:
The Spartanburg County Court of Common Pleas appointed my office to represent
Johnny Wilkins in his Post-Conviction Relief action. Please find enclosed a copy of the

Notice of Appeal and Proof of Service in this matter.

If you have any questions or concerns, please feel free to contact my office. Thank you.

incerelys

A e
cah B. MoOody
Enclosures

Cc Johnny Wilkins
Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
Hope Blackley, Clerk of Court, Spartanburg County
Sharon Graham, SCCID




Law Office of Leah B. Moody, LLC

Leah B. Moody 235 East Main Street, Suite 115

Lbmatty@comporium.net Post Office Box 1015 (29731)
Rock Hill, South Carolina 29730
Telephone (803) 327-4192
Facsimile (803) 329-1344

June 21, 2018

Ms. Sharon A. Graham

SC Commission on Indigent Defense
Division of Appellate Defense

Post Office Box 11433

Columbia, South Carolina 29211-1433

RE: Johnny Wilkins v. State of South Carolina
Case No.: 2013-CP-42-2657

Dear Ms. Graham:

The York County Court of Common Pleas appointed my office to represent Johnny
Wilkins in his Post-Conviction Relief action. Please find enclosed the Notice of Appeal
and Proof of Service the above-referenced matter.

Thank you for your attention in this matter.

=g

Enclosures

cc Johnny Wilkins
Megan Jamieson, Esquire, SC Attorney General’s Office
Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
Hope Blackley, Clerk of Court, Spartanburg County
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