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PROCEEDINGS

" THE COURT: A1l right. Mr. McCarty, it's my
understanding that the defendanfs that are before the Court
are Hispanié speaking, 1is that correcf?

" SOLICITOR MCCARTY: That is correct, Your Honor.

THE COURT: And’can -- yes, sir. ‘

SOLICITOR MCCARTY: There are two interpreters, Your
Honor. Mr. Newton -has his interpreter and the public
defenders have Doctor Morton. |

~ THE COURT: A11.right; Doctor Morton.

I'17 ask that the clerk please swear thé»inteﬁpretérs

first.»Start'With°the‘youngA1adytand then we'l11l do- Doctor

Morton. o
(WHEREUPON, Ms. Chavez was ‘placed under oath af this

time.) o
THE COURT: And your néme'is, ma'am? -

NN N NN N i
u-l-wa}-l,oGoH?

—INTERPRETERT —Janet  Chavez:

THE COURT: Thank you.

(WHEﬁEUPON;’Doctor Morton was placed under oath at this
time.) | | |
THE COURT: And your name?

INTERPRETER: .John Morton.
‘THE COURT: Thank you.
A1l right. You may call the cases, Mr. McCarty.




W 0 N O U A~ W N R

NONON NN N R B R B R

| this time.)

SOLICITOR MCCARTY: -May it please the Court, Your
Honor .
THE COURT: Let's, let's swear the defendants while
we're at it. | |
CLERK: oOkay. - o
THE .COURT: --Madam Clerk, swear‘the defendants For me.
CLERK: You want me to swear all of them at the 'same
time? | ‘ |
THE COURT:.. Yes, you may. Wefre gonna swear all the
defendants at the same time.

(WHEREUPON, all defendants were placed qndér oath at

THE COURT: - A1l right. A1l defendants have been sworn. (:

Negr”

You may. call the cases.

SOLICITOR MCCARTY: May it please the Court, Your
Honor. | _ ' - |

standing in. front of you with Mr. Newton is Ricardo
-Gomez=Hernandez: He*s~here~anm Indictment Number—20T1=0420""""
Your Honor, this was‘origina11ylcharged as trafficking .in
cocaine more than 400 grams. He's'p1eéding:to;the'1esser
included offense of trafficking in cocaine 28 to_}OO grams.
Your Honor, he comes before you with a negotiated sentence
of 12 years.

Your Honor, the ﬁema{ning two defendants, standing with

Ms. Jones, is Horacio Rodriquez. He's here on' Indictment
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Number 2010-6263. = Your Honor, he was originally chérged
with trafffcking cocaine nmore than 400 grams.. He too is

pleading to the lesser included offense of trafficking 1in

cocaine 28 to 100 gramS“witH'a’negotiated 12 year sentence.

And, YoUr_Honor, standing next to Mr. Hall -is Bonifacia

‘Aguilar-cabera. ‘He is here on Indictment Number 2011-332.

Your Honor, originally indicted as trafficking in cocaine

greater than 400 grams. He too is pleading to'trafficking
in cocaine 28 to 100 grams with a negotiated sentence of 12
years, your Honor. . .
THE COURT: AT right. 'To all defendants, I'm going to
cover some things that will be common to all of youf_cases.
‘First of-all, you're each charged with the same

offense. The State is willing to accept your plea to the

11esser included offense of trafficking in cocaine 28 to 100

grams. -That is a first offense. That carries ‘a potential

‘sentence of seven -years, up to 25 years, and/or a.fine of up

I will tell you that these crimes, ‘even the Tesser
Tnc]uded“dffense, are classified as violent and serious
offenses. As such, they will qualify as what is commonly

known as one of your strikes. - In the future, if you were

found guilty of or pled guilty to other similarly classified

crimes, it could result in a sentence of Tife -imprisonment

without the possibility of any parole.
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Mr. Hernandez, do you understand the charges,

| penalties, and possible consequences?

‘DEFENDANT HERNANDEZ: Yeah.
‘.THE.COURT: Mr. Rodriquez, do you understand those

things?

.-DEFENDANT RODRIQUEZ: :Yes, sir.
THE COURT: . And, Mr. Cabera, do .you understand those

1 things?

DEFENDANT _CABERA: Yes, .S'il"..' )
THE COURT: -Now, each of you appears before me today

Jwith athegotiated sentence. I was not.a party to those

negotiations. After I have reviewed the case, I have the

| right to either accept.ithe negotiations or -reject them. If

I were to reject the negotiations, I will advise you of that

| fact, and give you an opportunity to withdraw your plea at

that time. .

Mr..Hernandez, do you understand how we will handle the

Tpltea? -

"DEFENDANT HERNANDEZ: Yes, sir.

~ THE COURT: Mr. Rodriquez, do you understand“how we

will handTe'this plea?

DEFENDANT RODRIQUEZ: ® Yes.
THE COURT: _Mr. Cabera, do you‘a150‘uhderstand?
. DEFENDANT CABERA: Yes, sir.
THE COURT: Each of you appears.with your attorney.

-
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“I-for you at—this time?

7 7

Mr. Hernandez, are you satisfied with Mr, Newton's
services?: | | |
' DEFENDANT HERNANDEZ: Yes, sir.
THE COURT: Is there anything else:you feel that he
dught td‘dd”féﬁ'yOU before we go forward? |
"ﬁEFENDANT7HERNANDEZ:‘”Ndf-evérythihg“fs Fine. '
THE COURT: “And”"is there anything else ‘'you need to
consult with him about? e
DEFENDANT HERNANDEZ: No. ' =~ '™
THE COURT: - Mr. Rodriquez, you are here today*wﬁth'your

‘l'attorney, ‘Ms. Jones. -

Are you satisfied with her services?
| DEFENDANT RODRIQUEZ: Yes;“sir.’
THE COURT: Is there anything é]se-you heéd”tdfa{stu5s
with her af-thithfme?”*‘ L o ‘ ‘
" DEFENDANT ‘RODRIQUEZ: No. |
| THE:COURTr'~Isfthéré‘anyiﬁing"e1seithat she needs to do

DEFENDANT ‘RODRIQUEZ: *No. = '
. THE 'COURT: MF. Cabera, you're here’ today with

[Mr. Hall. "

Are you satisfied with his services today?
DEFENDANT CABERA:- Yes, ‘sir.’
THE COURT: ‘IS there”anythihg'é1se:that'he‘néeds to do

for you at this time?
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- DEFENDANT CABERA:  NO. . o )
THE. COURT: Is there anything other matters that you
heed to consult with him about -before we gg¢fqrward? -
. DEFENDANT, CABERA: . NO." - e |
THE COURT: A1l .right.. Do any of you suffer, from any

| mental, physical,.or nervous conditions. that would affect

your ability to_-handle.your pIea,today? L
Mr. Hernandez.

DEFENDANT HERNANDEZ: Well, I had:.an:accident When:I

|was-a young. boy and I Tost some memory..

THE COURT: Does that affect your ability to handle
your plea today? NI |

DEFENDANT HERNANDEZ: Well, .the truth-is. yes, but

| that's. fine. .

THE COURT: well, no, that's not fine. ...

sir, if you fee1 that yoyﬁanegunab]egtoghand]e your

hfplea;bE;agge Qf;ménta];geficiencies I will. have to stand

Iyour-ptltea down—— TR

DEFENDANT HERNANDEZ: That's, fine...I want to go.

THE .COURT:  Well then I'm gonna turn:to the counsel.

Mr. Newton, have you had any difficulty in:dealiﬁg with

this gentleman? .

MR. NEWTON: No, Your. Honor,... A1l my.conversations have

obviously been through.an interpreter, but-I've detected no

sign of incompetency or anylinabiﬂjty to. understand the

e




Vel
)

=
op

o i '
\lmm-bwr\)ﬁ's

N NN NN R
vi bW N R O W

W 00 N O s W N R

situation and what's going on.

‘THE COURT& . Has he been able to assist you 1in his
defense? ' 4

MR. NEWTON: Yes, Your-Honor.

' THE COURT:  Has he properly anSWered.the*questidns.that

| you've asked him? - *

“'MR. 'NEWTON: Yes, Your Honoér, he‘has:
THE COURT: ~Has“hié been ‘oriented as to time and place

and things of that nature?

'MR. NEWTON: “Yes, Your Honor, absolutely.

THE COURT:- Mr. ‘Hérnandez, T would like for you to
specifically tell me how you fééT'thiSTCOnthidn might
‘affect your ability: to handle your p1eal.” |

DEFENDANT HERNANDEZ: 'No, ‘I just want to go aHehd“and

|-be sentenced and be sent to prisdn.i'

THE COURT: Wwell, Mr. Hernandez, I can‘hot consider a

problem you have if you can't discuss it with me.

~|---—--So;—are-you-not—going—to—discuss—thisissuewith—-me?— |-

DEFENDANT HERNANDEZ: - What's the use, I'm gonna -- I
already have the 12 years. If I get five or seven years
that's better, but =—."

- THE COURT: ‘well, sir, that's not my question.” My -
concern is about your ab111ty'to understand what we're doing
here today. -

DEFENDANT HERNANDEZ: Tt doesn't affect me in anyway,
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but sometimes when I'm.doing things I do forget that I do.
Maybe it's because of: too much thinking. I have a son in

Texas.
'THE COURT: Well, that's not exactly what I'm asking.

you- understand what we're doing heke'today?.

|been in a coprt;1ike_this before.

THE COURT: ©Oh, I understand that.

Do you ---what are we doing here, Mr. Hernandez?

-You explain to me what this process is.

DEFEND.ANT' HERNANDEZ: . I came to. be .sentenced.

THE COURT: - Do,you*uhdersténd_that this is, we're here
- to accept a.guilty plea from you?

INTERPRETER: what do you think, yes or no? He's
‘asking me directly. .,

MR. NEWTON:. Your Honor, may I have a moment?

 Mr. Hernandez, again I'm going to ask you, do you -- do.

DEFENDANT HERNANDEZ: Yes, I understand, but I've never -

A THECOURT:—Yes;sir.

~we're gonnaﬂstand_everyone down at this point in time '
and give you a chance to discuss this with Mr.: Hernandez.
(WHEREUPON, a short recess was. taken at this time in
these cases.) - |
THE ‘COURT: A1l right. we're back on the record in
three pTease, Ricardo Gomez-Hernandez, Horacio Rodriquez,

and Boifacia Aguilar-cabera. -

10
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A1l right. We were concerned or I was conhcerned about
Mr. Hernandez. He'd indicated he'd been injured as a child
in an accident, and it may have affected his ability to
handle the plea: My understarnding is that he's met with his
‘attorney, Mr. Newton, and they have discussed this matter.

Mr. Newton, I'T1 be happy to hear from you at this

ftime. -

MR. NEWTON: That is correct, Your Honor. I did talk

to him about that childhood incident. -He'says it was not,

149n Fact, very serious. "Tt is not affecting his ability'to

understand what's going on-today.

THE COURT: ‘ATl right. |

MR. NEWTON: 3Judge, T thinkhe s1ightly isunderstood
‘What you were -asking him. So--- S

“THE COURT: well that's possible and I want to go back
to Mr. Herriandez. o L B

Mr. Hernandez, are you, are you able to handle your

pTea~today?
DEFENDANT HERNANDEZ: Yes.
THE COURT: = A1 right, sir. Do’ you understand what

|we're doing?

‘DEFENDANT. HERNANDEZ: Yes.
THE COURT: Mr. Hernandez, I would 1nstruct‘ybu‘thét if
at anytime during this plea if you have any problems in

understanding what we're doing or if you have any problems

11
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in handling- the p1ga;.I would ask you to inform your
attorney or the Court. |

Do you understand that, sir?..

DEFENDANT HERNANDEZ: Yes, I understand. .

THE COURT: A1l right. Now, as‘to-you,_Mr._Rodﬁiquez,
do you' suffer from any mental, physjca],,hervous conditions .
that would affect your ability to be able to handTeiyour

plea today?. -

W W N O U W N

DEFENDANT RODRIQUEZ:; No.

THE COURT: And,. Mr. .Cabera, do ydu.have;anythfng———
DEFENDANT CABERA: No,. sir..

THE COURT: -——a]dng those Tines?

DEFEND@NT CABERA: .NO,.Sir. ‘

THE COURT: Mr. Hernandez, havetyou taken or.used any

- | drugs or other

DEFENDANT

THE COURT:

substances today that might. have that effect?
HERNANDEZ: I used to. Not today.

He did what? .-

- |-~ DEFENDANT-HERNANDEZT— I use to, not today-

THE COURT: The things running and I can't hear him.

- DEFENDANT- HERNANDEZ: I use to use before.

THE COURT: Have you used any drugs or medicatibns or
substances that would affect your ability to handle your
plea today?

DEFENDANT HERNANDEZ: No.

THE COURT: A1l right. Mr. Rodriquez, have you used

12
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any substances that might affect your plea?

DEFENDANT RODRIQUEZ: No. |

THE COURT: Mr. Cabera, have you used any substances
that might---

DEFENDANT CABERA: No, sir.

THE COURT:f‘———affect your p1ea7

DEFENDANT CABERA: No, sir:

" THE COURT: ' Thank’you, -sir.” _‘

Now, as to the charges, each of-you has the right to
plead either guijty or not Qui]ty“to phe charges. '

Mr. Hernaridéz, Kow do you-pTead to this charge? |

DEFENDANT HERNANDEZ: I want to plead guilty: -

THE -COURT::: Mr. Rodriquez, how ‘do you pléad?

DEFENDANT RODRIQUEZ: - Guilty. '

THE COURT: .Mr.. Cabera, -how do‘you plead?

DEFENDANT CABERA: Guilty.

THE COURT: ' MF. Newton, you've had an 0pportun1ty to

d1scuss*thE'p1ea WTth*your cTient;is~ that“COYYECt/V
'MR. NEWTON: - I have, Your Honor.
" “THE COURT: - .Are you' satisfied ' that he's understood your
discussions with him? | ' BN
MR. NEWTON: T am so sat1sfiedg judge.
 THE COURT: " He's 1indicated to me that he's made*fhe’
decision to p1eéd guilty with the negotiated sentence.

Do you agree with the decision on his part?

13
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MR. NEWTON: . I .do.. o , _
THE COURT: And has“he‘beenfab1e to assist you in his

-defense?

MR. NEWTON: He has, Your Honor. e
THE COURT: .Ms. Jones,.-have you had an opportunity to
dfscuss this p1ea,wﬁth,Mr.,Rodriquez?f
MS. JONES: I have, Your Honor.
' THE COURT: " Are you sgtisfied‘thatphefs_understOOd your

{-advice and consultations? .

. MS. JONES: Yes, s1r o o
.. THE COURT: _He te11s me that he's made the dec1s1on to
p1ead gu11ty ‘ )
-Have I.called.on him- for. h1s p1ea yet? .
He's p1ed.gu11ty; ‘He has,. ...
DQlyou agnee3w1th the,decision that he's made? . ~
MS. JONES: Yes, Sir.... . ... i N
THE,COURT: And has he been-able to assist in his

I-defense?

MS. JONES: He has, Your:Honor. ‘
* THE COURT: Mr. Hall, have you also.. discussed th1s
matter with Mr. Cabera? ‘
MR. HALL:_ I have, Your Honor.
THE COURT: Aré you. satisfied that-he understood. that

| advice you've given to him? .

MR. HALL: Yes, I do.

14
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THE COURT: He's indicated he's wishing to plead

Jguitty.

‘Do y0u‘agréé?with‘the‘decision that ‘he"s made?
MR. HALL: Yes, I do agree with his decision.

THE COURT: And has he been able to assist you in his

-defense?-

MR. HALL: He has, Your Honor. |
THE COURT: Now, has anyone ih-anyway threatened you,
coerced you, put pressure on‘you, ‘tried to intimidate you,

or done anything else to try to“fBrCe'you*Qr make you offer

| a plea? -

Mr. Hernandez, ‘has that occurred? =

'DEFENDANT HERNANDEZ: “No. |

THE 'COURT: ' Mr. Rodriquez, has=that“0Ccurred?“:
DEFENDANT RODRIQUEZ -No.
" THE COURT: - And, Mr. Cabera;'has that occurred?

DEFENDANT "CABERA: No, sir:” .

|-~ THE-COURT T~ DO~you~ feet-that you' ve~had-enough™ time to |~

prepare a defense if you chose to do that, Mr.'Hérnandei?
- 'DEFENDANT HERNANDEZ: = Yes. A
THE COURT: Mr. Rodriquez, do you feel that you've had
enough time to prepare a defense 1is you chosé to do that?
DEFENDANT HERNANDEZ: Yes.
THE COURT:A And, Mr. Cabera, have you had sufficient

time?

15
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. DEFENDANT CABERA: Yes, sir.

THE COURT: Has anyone made any promises, guarantees,
or é55urances,to you about. any matters.whatsoever in order
to get you to plead other. than the negotiated sentence, Mr.
Hernandez? - o A

DEFENDANT HERNANDEZ: No.
THE COURT: Mr. Rodriquez? . ...
~DEFENDANT  RODRIQUEZ: NoO-.
. THE COURT: . Mr. Cabera:.
. [DEFENDANT CABERA: - No. - | , _ .
THE COURT: When you plead guilty you waive grdgivelup

‘your Constitutional;nighpsQ» I. have to.be. sure. that you

- | understand them so that you have freely and voluntarily

waived those rights, and that you've -done s0.:knowingly. ‘and
intelligently. I'm going to explain your Constitutional
rights. when I.finish 1'11 give.you an opportunity to ask

any questions if you.do not understand.. .

T

)
C 4

~———First-of-att; you have a right to have your cases

) | considered by a Grand Jury. That has already occurred.

You have a right to yduraattonney’s\representation,

| Your attorneys are available.at this time.

You have. a right to a trial by a jury. At the trial

you would be presumed to. be innocent until. the State proved

| your guilt beyond a reasonable doubt. The State, therefore,

has the only burden of prbof at a criminal trial. A

16
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‘deferidant has no burden of proof.: You are presumed to be

innocent.

‘At the tr1a1 and under the Constitution,:there’ are
several th1ngs you would have the right to do. You wou1d
have the right to have subpoenas issued to witnesses to

require their presencé at trial. " You would ‘have the right

1'to :confront or question ‘anyoné who test1f1ed dur1ng the

trial. You would have the right to present any defense that
‘you have to the charges at ‘the trial. You'd be given the

right to try to suppress-any and a1l evidence the State may

[have dgainst you incTuding but not Timited to statements

“5that'you;may have ‘made prior to that time. You" could do

that at the tr1a1

. At all times you have the r1ght “to remain s11ent At a
trial, if you chosé to remain silent, the judge fs requ1red
to 1nstruct the Jury that your silence cotld not be used

against you.

e MrHernandez;do-you-understand-the rights Trve ——— " [~

explained?
DEFENDANT HERNANDEZ: Yes:
THE COURT: Mr. Rodriquez, do you understand those -
r1ghts7 | ' | '
DEFENDANT RODRIQUEZ: 'Yes, sir.
THE COURT: Mr. Cabera, do'you understand those rights?

DEFENDANT CABERA: Yes, sir. ’

17
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THE COURT: when you plead guilty you waive or give up

1 a1l of those rights with the exception of the right of

having your. lawyer represent you until your plea is
completed. . L . Co
- Do you understand that fact, Mr. Hernandez?
. DEFENDANT. HERNANDEZ: Yes.-. ‘
THE COURT: - Mr. Rodriquez, do.you understand that fact?
bEFENDANT RODRIQUEZ: ,Yes. . K . _ .
THE -COURT: -Mr. Cabera, do you understand that fact?
- DEFENDANT CABERA: Yes, sir.. _ -
THE COURT: Now, 1if. there's any of the rights that you
w0q1d not want to give up in connection wjth_q p1ea;today,'
please tell me. | | | |
. Mr. Hernandez, any of those rights that you do not wish
to wajve in connection with a plea?
'DEFENDANT_HE,RNAND.EZ:: No. ‘
THE COURT: Mr. Rodriquez, ére there any of the rights

connection with a plea today?
' DEFENDANT RODRIQUEZ: No, sir.
. THE.COURT: Mr. Cabera.
DEFENDANT CABERA: No, sir. |
THE COURT: A1l right. Now, Mr. Hernandez, are you
pleading guilty today because you are guilty of the crime to

which you're pleading?

18
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| #* " DEFENDANT RODRIQUEZ: ' Yes, Siri"

~ . e

B T

DEFENDANT HERNANDEZ: - Yes, sir: - A
* THE"'COURT: - Mr. Rodr1quez ‘are you-pleading: gu11ty

“|'today’ because you're guilty to the crime to whichyou" e

| pleading?”

B

* THE“COURT ¥ My cabéra;/arevyéu"aTso'guiltynofgthe
‘erime<to which ' you re p1ead1ng? TR T
DEFENDANT CABERA AYeS,' sir.

" THE COURT: ‘I~m'goihg*to*héVé'theﬁsdTﬁcitdr*gdfovér'the'
facté'in*your‘caées;"P]easev1Téten“carefu11y}*fI5WTI1TBe
«askfﬁg”you:abodf‘EHeSe facts. - o g |
~ Mr. Mccarty. v

. SOLICITOR ‘MCCARTY: I 4t *may plésise the Court, Your
“HOnOPL ‘ : SETET v
“ Your: Honor', a cohfidentiaTiFeT$ab1évihfékmahffwgrking

sWﬁthéthé”sﬁaﬁtaﬁbufgfCOuhty*shéﬁiffJSaoffice“Mét'Wﬁth'ia

‘['Bonifacia ‘Aguilar-cabera ahd‘another11ﬁdivdea17+ﬁ7ﬁeference

‘tO‘d1scusswng'purchaSTng‘a quant1ty“6f coca1ne ~From tnem
Your Honor the conf1dent1a1 informant ‘was contacted‘ ‘and
told that the coca1ne was in route to’'Greer, South Caro11na
ERIRERE o1 & September 14th 2010, :the CI, ‘thé CRI rece1ved a
phone call. The deal was set:-'up, ‘and, Your*Honor,'the‘~
incident location was put”under*SUkVeilTanée"by the
Spartanbuﬁg:Couhty'Sherfff's“offide. B

These three defendants;ea1ong?w1th“a“fouhfh
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codefendant, arrived at;the‘1ocation;,hMF«'Rodriquéz'was

| observed. getting into the back of.a SUV.. He carried a black

bag -out from the back of the SUv, and handed. it to the
confidentia] reliable 1nformant, The-confidentja1ure1iab1e

informant was hd1ding the bag and -removed what appeéred to

| be a compressed square package wrapped:in duct tape.

Spartanburg County,shgriffis.officeginvestigatqrs then
detained all four suspects. They were-Mirandized iﬁ .

spanish, and ‘the compressed:package was .seized, field:

.| tested, and-appeared “to .contain cocaine, Your Honor. Your

Honor, the package itse}f;was 1,001.80 grams ofzpowder;f
cocaine. | ' -

., Yourn Honor; aften;Miranda,~Mnm[Rodr1quez told .-

3th

investigators that he left Texas on the 1 driving to

f;mGEegﬁwto-bringﬁthe~cocaineﬂ;:Your;Honoryghe~ﬂf when the deal
;4was;set,up;nagain,galltthreeaof~theseﬂcodéfendants;arrivedr

There was .some folkgwactﬁng.as;a;midd1eyman4toifaciﬂﬁtate

"thﬁﬁftr&n$aﬁii0ﬁ"wh€nfthﬁS‘Hﬂﬂ?WéﬁdeﬁWﬁ?*ﬁIfﬁaCIua1ﬁya--
‘occurred 1in Reidville, South,caroﬂina,7but~1n¢5partahburg

| County; Your Honor. ... . , =, . . .o i . Toao

. THE COURT: _Mr. Hernandez; -did you understand the facts

las related. to me by - the solicitor?

DEFENDANT. HERNANDEZ: Yes. .
THE COURT: 1Is that information true? . .-

- DEFENDANT- HERNANDEZ: - YesS..: -
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THE COURT: Mr. Rodriquez, did you understand fhe‘facts
as stated by the solicitor? -

'DEFENDANT HERNANDEZ: Yés. - |

THE COURT: Is that information true? =

DEFENDANT HERNANDEZ:® Yes. ~ _ ,

THE COURT: Mr. Cabera, did you understand the facts as
related by the solicitor? | -

. DEFENDANT CABERA: Yes, sir.”

THE COURT: Is that information true?

DEFENDANT CABERA: 'Yes, sir.* ==~ ="' |

THE COURT: “A1l°right. - Mr. -- now;'ii11‘te11 - T
explain to all three of you, I do‘not know your“fmm{gfation

status. I will advisé you that a'plea ‘i’ this case could

'édvehSe1y afféct that status and ‘ultimately could result in

a deportation.
 Mr. Hernandez, are-you aware ‘'of that possibility? =

' DEFENDANT HERNANDEZ?  Yes.

DEFENDANT HERNANDEZ:* No.:

THE COURT: Mr. Rodriquez, do you understand that that
is a .possibility? I :

DEFENDANT RODRIQUEZﬁ Yes.

THE COURT: Does that fact in anyway change your p1éa?

DEFENDANT RODRIQUEZ: No. | e

THE COURT: Mr. Cabera, do you understand that that is

21
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fa poéSibi]ity?

DEFENDANT CABERA: Yes. . R |
THE COURT: " And does'that,ih anyway change your plea?
DEFENDANT GABERA: 'No, sir.. . ...
THE COURT: Mr. Hernandez, have you.told me the truth

.| today? . . -

DEFENDANT HERNANDEZ: Yes.: - .
THE COURT: D{d~anyonq,tellﬁyou.how;towansWer my

questions today? |
DEFENDANT»HERNANDEZ: No.

- THE COURT: - So, the answers I've received from you, did

.| they come from you? .. -

;.- DEFENDANT.HERNANDEZ:. Yes. ...

u_THE;CQUQT:,.Areiygu,satisfied.with.your,interpneter!s

services?

.. -+ .DEFENDANT. HERNANDEZ: . Yes.. S ,
THE COURT: Mr. Rodriquez; -have you.-told me the truth

L
~——

Q

DEFENDANT RODRIQUEZ: Yes, Sir. |
| ﬁ>THE_£QURT;;,Did anyone tell you how to answer my -
questions? | |
 DEFENDANT RODRIQUEZ: No, sir.
THE. COURT:  So, the;ahgwers I've meteiyed;wehe your own
énswers, is thaf'correct?‘ S A S |

DEFENDANT RODRIQUEZ: -Yes,: Sj r.
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| “fHE‘CoURf: ‘Are yod'sathfied‘with*your“inteﬁpreters's
services? - ' ’
DEFENDANT RODRIQUEZ: Yes.
-"THE COURT: Mr. Cabera, have you told.me' the truth
today? -
‘DEFENDANT CABERA: " Yes,” sir.- -
‘THE’COURTE ‘Has -anyone told: you how ‘to answer any of my
questions? < - BT SR o
'DEFENDANT ‘CABERA:’ NO sirs "

" THE COURT: " 'Thé ‘answers that I've received:from you,

| were-they your own answers? -

- DEFENDANT - CABERA: ‘Yés;7s+r;-’: _
‘THE COURT: -AFe*ydU”satisffed'with'youTZTn%érpféter's
DEFENDANT CABERA: Yes, 'sir.: |
“THE COURT: - In all case§ T-will find that the p1eas
have been freely -and ‘voluntarily ‘given, that the defendants
‘are—aware~of*the—tharges—*and—aware*of“the“penaTtT””“‘that““‘“'

they*ve thad the advice of attorneys that they' re*satjsf1ed

lwith. ‘It's my Finding there's'a factual basis for the pleas

,,,,,

to be offered.
At this time I'11 be happy to héar from counsel’
“First of all ‘for Mr. Hernandez. ‘
Mr. Newton.

MR. NEWTON: ~Yes, Your Honor. My client is 34 years of

23




o
w

O 0 N O B AW R

B e
N RO

NN NN NN R R R opm | E
> A W N R O W -ﬁ) N Y W =

~ N

-|-age. For:the.record, he's been in jail since.he was

arrested on this charge. He was -- actqa]iy,beentqujai1

shortly after'midnight*since:séptember.15Fh?of_20105 so,

| over a-year, .I've explained.to him he’s entitled to credit

for that of course.

Your Honor, my c11ent —-- and.the State's: ev1dence shows

. that -z I-know -- under the\1aw, the hand of one is ‘the hand

of all and I've explained that to my client. :But:. as far as
the actions that were;actuaT]y«uqdertaken,«he5p1ayed-a-
lesser. rolé in this-than some.of .the other people. He was

basically along for the ride,,wHoweMernﬁhe~did-knowéwhat

they were up to and what they were.doing, and I've ebeained

3:-]-to him that;that‘makeézhimﬁculpablg in sthe eyes of the :law.

He has one child who's in Texas, but he was living in South
carolina before his arrest. . '

... Judge; T doithink-it's an-appropriate negotiation for

f,*12>ygars,under.theffacts,jn“thisgeasenand_the)fact thét;my

[cttent-has—no-significantpriorrecord: —And I would, T

. [would just urge that Court to accept that negotiation.

.ATHE_COURT;E,Mrf_Hernandezltdo”you_wish:to say anything
on your.own behalf? | N
. DEFENDANT HERNANDEZ: No. .- .
THE COURT: A1l . right. Mr. Rodr1quez s attorney, Ms.
Jones, you may speak for your client.

MS.. JONES: - Thank you,  Your Honor.

24
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* THE 'COURT: " Yes, ma'am.
MS. JONES: We are respectfully réquesting that you
follow the negotiation. ~~ R |
“. Your Honor, myclient is of was, at the tife of ‘this
ﬁncidentf~1fv1ng51h:Texaé; "As’'you heard; he?waS-théfone who
*H?OVé'%he’cdcafhé*hp'hére;’?our“HOﬁor?fahd'it“s*bééﬁia’very

hard’year ‘for Him to be separated From his family. He's got

*;?’ﬁihé“jéar old; a fourteen“year old, and a newborn I ‘think

March 2010 all still Tiving in Texas. ;

1. I have explained to him obviously the-implications of
this plea. In fact, immigration already has a hold pn”him,
‘@nd’'I-suspect; -at’the conclision of his*éehtéhce,‘heéw+11 be

deported. He understands that. He is ready to go back to

Mé&Xico, YOUF Honor. Mr. McCarty and I, as well as Mr. Hall,

worked hard on this negotiation. We do -also believe that it

|4s7a fair resolution, Youf Hohor. ‘So, we respectfully

| réquest that:you follow that recommendation. =

———Thiank - you; "
THE COURT: ' A1l right. sSir; do-you wish to say =

|-anything 9n 'your own 'behalf,: Mr. Rodriguez?

DEFENDANT RODRIQUEZ: No, sir.

THE COURT: Mr. Hall. -

"MR. HALL: Please the Court, Your Honor:

Mr. Cabera is 34 years old. He is from the‘CentraT'

‘Highlands of Mexico he's told me. ~ He has at least one child
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that lives in Mexico. He does have other family there
including; including an 83.year old father.

As he told me, he made a_big.mistake.being.heré. "He's
told me. he would. Tike to.get:hqme.to,see,hisafather.before
he passes on.ftHe‘understandsﬂwhatéygr.happensﬁhere,. '
veviden£1y:he would be deported and what would happen if he
did come back. But he says he has. no intentions of :coming
back. He wants to go back home to Mexico where heidoes have
family.

. .. We would ask.also that, if you would, - accept the .

-negotiated sentence. .. - ,

. THE.CQURT: Mr. Cabera,. do;you;wish.tqgspeak:oh your

Jown behalf?

. .DEFENDANT CABERA: -I.im sorry that>this-happened. I'm
.sorry that;I_han to beuheré, , : |
THE,.COURT:. A11 right....Prior record from the ‘State?
SOLICITOR MCCARTY: For Mr. Hefnandez,,in 2006, driving

O

“twithout—a—ticense—and-operatinguninsured vehicte:

. For Mr. Rodriquez, I, I show.a 2001 conviction in
Federal court for illegal entry. I don't know if it's the
same person,ibut that's what it shows. .

THE COURT: I understand. |
SOLICITOR -McCARTY: . And for Mr. Aguilar-cCabera,. no
criminal record. | '

THE COURT: A1l right. The Court will accept the

26
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negotiated sentence. 1In each case the Sentence is 12 years.
I will have any credit for time served calculated by the
Department of Correct1ons
5 Good Tuck to you, "gentlemen: -

‘MR, NEWTON. Thankgyou,AYour Hohor. -

L MR.HALLT  Thatik you, Your-Honor.:

. % % *END. OF REQUESTED TRANSCRIPT"OF RECORD*'* %
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CERTIFICATE

I, pamela E. Green, Official, Court-Reporter for the

seventh Judicial Circuit of the State of South carolina, do
hereby certify that.the foregoing 1s:altnue uaccurafe.and
complete Transcript of..Record of. the proceed1ngs had and

' evidence introduced in the trial of the capt1oned case,
‘relative to appea1,11n,;heﬁggurpggf:Genera]=Se551ons.for
;Spartanburg.ceunty, south. carolina, on the 7th'day of K

November,‘2011.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

ApriT 1oth, 2012

\PO\/V\M_QcL & JEﬁ/w«/

e PAMEtA‘E*‘GREEN"CUU?t Reporter
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STATE OF SOUTH CAROLINA - ( i" S
7]

- e Caunty/ I
- ‘ % -
%?IE;:.“" F e Spartanburg

- U  Personally appeared before me the “affant  Matt Hutchins

I T T S T N )

T+ County/ " =3 Municipality of &
X P - ;
Spartanburg 57{70 g Y
THE STATE - .
against ;
Ricardo GomezHemandez - = . Ce
Address. | :Carey Ave ST :
Greer, SC 29651- '
Phone  (864)277 . SSN S
Sex M Race: H Height: Yveight:
DL Swate: OL# -
DOB S5/18/ Agency ORI #  SC0420000

Prosecuting Agency

Spartanburg County Sheriff

Prosecuting Officer:

Mat Hutchins - 0712

Offense  Drugs / Trafficking in cocaine, 400 g or more -

Aped 21, 2603
SCCA S

Municipaiity of ) AFFIDAVIT

who

being duly swom depases and says that defendant Ricardo Gomez Hemandez
did within this county 'and state on arabout  09/142010
State of South Carol_in.a (or ordinance of County/
in the following particulars: = . .

violate the criminal laws of the

[[] Municipaiity of Spartanburg . ‘ )

DESCRIPTION OF OFFENSE . Dnyps / Trafficking in cocaine. 400 g or more

| further state that. there .is probable cause o beliave that the defendant named’
fhe crime set-forth and that probable cause is based on the following facts:

above did commit

. Thaton Septembcr 14, 2010, in the county of Spartanburg, the defendant did knowingly sell. manufacture. deliver, bring into this
" state and/or possess over 400 grams of ¢ocaine. a schédule 11 controlled substance. without authorily to do so.
_ Affiant's betief is based upon police investigation.

Offense Cade 0231 o e e -
CodefOrdinance Sec ~ 44-53-0370(e)(2) N - .
i - Signature of Affiant .o . o :
This warrant 1s CERTIFIED ~ FOR. . SERVICE .. m fhe . ; - - ) 7 ; :
C STATE OF SOUTH CAROLINA . : A
M Countyr Municipahty of ’ k - ] . - a [ N ol N
M (] y 5] County [] Mucpatty o y| Affants Address 80435 Howard Street PN N
, , R The accused S » ) Spartanburg, SC 29303- A =
€ 1o be arested and Obrought before me 1o be Spananburg 1 Affiant's Telephone A
deall with according to the law. ' . -
LSy : . ‘
s . ARREST WARRANT | . s

Signatuce of Judge

Date

‘RETURN
A copy of this amest rrant was delivered 1o
defendnt Jpzily  orrairmitl
on . o ;‘//),//i : - /.

/e LD

IS PR N )

RETURN WARRANT-TO: -- S LT
General Sessions ' o
180 Magnolia Street
P O Box 3483 . ..
Spartanburg. SC 29304 ¢,

ORIGINAL . ORIGINAL

_f"\
k\.

~—

on orabout  9/14/2010

_ did violate - the: criminat laws of the State of South Carolina (or ordinance of

s

" TG ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:

It “'appearng fom the ‘above affidavit thal there are reasanable grounds to believe that

‘defendant  Ricardo Gomez Hernandez

. ) as set forth below

@ _(f&untyi.. D Municioality of

Spartanburg - }

- DESCRIPTION OF OFFENSE: Drugs / Trafficking in cocaine. 400 g or more

Having found probable cause and the above affiant having swern before me, you are empawered and directe& to amest tha said defendant and bring him of
her before me forthwith to be dealt with according to faw. A copy of this Arest Warrant shall be delivered to the defendant at the time of its exegution, or as
soon thereafter as is practicable .. . ) )

- Sworn to and subscribed befory me e ). .

~.-)<’Ua§3§Address Spartanburg County Judicial Center
) : Spartanburg, SC 29306-2335

. il aLsf T | iy ¥ -
" Eber Charles Gowan Jr. ) dudge’s Telephone  (864)596-3424
.{udge Code’ 5674 .. ) Issuing Court Magstrate D Municipal i S_j_ Circuit
ORIGINAL ‘ORIGINAL ) ‘-’ORIGINAL ORIGINAL

ORIGINAL

¥

O S
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" Telephone.

Judge (i ) Name. A S
e Address’ \w’;
on . o - s
] ) Telephone : -
Type and Amount: -
Name of Surety: IS )
: Name:.- Z
] Address:
T PRELIMINARY:HEARING held by “ .
. . L. e - Telephone:’ :
Judge - e ' .
Name:
on ) Address:™.- - <
Defendant Attorney: - ' Telephone:
. Decision Name:
N - Address:
‘ _ Telephone
DISPOSITION before
Name
Judge
Address.
on
Telephc‘)_ne.
by I
{indicate jury trial, bench trial; plea, nol: pros., eic.) . -
: o o X ." Name.
Dlspdsitjcn: - - Address.
Sentence - Telephone:
JURORS" Name:
- Address:
- ’ Telephone: - .
“ Name* .
Address:

*




i

dobatlon which are incorporated by reference

4 : o :
STATE OF SOUTH CAROLINA | /') ) IN THE COUR. - )F GENERAL SESSIONS /
COUNTY OF SPARTANBURG ' g
STATE - VS. ) INDICTMENT/CASE#: __ 201 1GS4200420

M Ricardo Goméz Hernandez ) AW M7s0119 " 0 T

B m A : It ST ) Date of Offense: 9/14/2010
Race: - Sexx M Age: 34 ) S.C.Code § :_44-53-0370(e)(2)(e)

DOB: 05-18- SSH#: _Avne. ' )  CDR Code#: __0281

Address: Aons ) . .

City,State,Zip: . -V ) SENTENCE SHEET

DL#: SID#: ) '

*CDL Yes|] Ne[]] CMV Yes[] No[[] Hazmat Yes[] Nol ] _ .

In disposition of the said indictment conies now:the Defendant who'was -] CONVICTEDOF-or ° [RIPLEADS

I‘O Drugs / Trafficking in cocame 28-100 grams, Ist Offense (7- 25 years & $50,000)

n vnoldtlon of § 44-53- 0370(8)(2)(‘3)[ , of the S.C. Code of Laws, bearing CDR Code # 12359

T} NON-VIOLENT Xi VIOLENT XISERIOUS [ 1MOST SERIQUS  [“Mandatory GPS(CSC " [1817-25-45
: _ : w/minor 1st or Lewd Act)

The charge is: [7] As Indicted,  [X]Lesser ln«.ludt.d Offense.  [T:Defendant Wawcs Presentment 1o Grand Jury. (defendant's initials)

The peais: [ ] Without Negotiations or Recommendation, [X] Negotiated Sentence, D Recommendation by the State
0

A’K}M @2 At

 JACCARTY, RYAN F SC Bar# De endant Atto r%ey gr De ;;mjvt ‘ SC Bar#
WHEREFORE, the Defendant is commited to the ."State Department of Correctiors, [} -County Detentloﬁ Center,

for a determinate term o%‘ /,;2. dagdwomhs/years or ] underthe Youthful Offender Act not to exceed years
andlor 10 pay a fine of $ -; provided that upon the service of - - . days/months/years and/or payment

of § - ; plus costs and assessimerits as applicable*; the balance is suspended wnh probatlon for _

mon(hs/years and subjectto South Carolina Department of Probatlon. Parole and Pardon Servxces standard condmons of '

ONCURRENT or [] CONSECUTIVE to sentence on: ‘ .

The-Defendant is to be given credit for time served pursuant to'S.C. Code § 24-13-40 to'be calcu]ated and applied .
by the State Department of Corrections. ‘
M l'he Dctendant is to be placed on the Central Rz.g,lstry ot Child Abuse and Neglect pursuant to S.C. Code . §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Sectlon 16-25-20 or 16-25 65 (Criminal
Domestic Vlolence )to shlp,transport possess,or receive a firearm or ammunition.

SPECIAL COND]T]ONS
[TIRESTITUTION: [ ] Deferred. [T] Def. Waives Hearing [Clordered:  PTUP , .
Total: $ . plus20%fee: - § ___. days/hours Pubhc Service Employment
Payment Terms: - Obtain GED 0
[ Setby SCDPPPS _- : A : ___ Attend Voc. Rehab. or Job Corp.
—— - ‘May serve W/E begining
Recipient: Substance Abuse Counseling -
"‘Fme 8 Random Drug/Alcohol testing ~ * [
§ 14-1-206 (ASSﬁSSNel‘M H7.5 %) : 3 Fine may be pd. in equal, consecutive weekly/momhly
§ 14-1-211(A)()) (Conv. Surcharge) $100 § /po. oD pmts. of § ) begmmng
§ 14- 121 {A)(2) (DUI Surcharge) $100 $ ’ B Cret T i :
£ 56-5-2995 (DUI Assessment) P 3 $§ . paidto Public Def‘ender; Fund -
§ 56-1-286 (DUI Breath Test) $25 8 Other -
Proviso 47.9 (Public Def/Prob) ' $500 5 ;50..2> .
§ 14-1-212 (Law Enforce. Funding) . $25 S DL SD
g - 213 (Drug Court Surcharge) ‘§150 " §
§ 50-21-114(BUI Breath Test Fee) $50 3 S
§ 56-5-2942(J) {Vehicle Assessment) $40/ca S - [0 Appointed PD or appointed other counsel,
Proviso 90.5 (SCCJA Surcharge) $s $ £..D § 47.12 requires $500 be paid to Clerk
W to County  (if paid in installments) $ <40 durmg probation.
AL ' 3 8%%.40 :
' - Presiding Judge , po
Clerk of Court! Deputy Clerk . _ Judge Code: 2/ 325
Court Reporter: _@ﬂ\ [L,,,!:J _ Sentence Date: ‘ .

SUCA2TT (0372011) 0 O 0 3 ﬁ
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STATE OF SOUTH CAROLINA

~ - U
County/ Municipaiity ofé{‘ ( /] /l

Spartanburg [0 {7

THE STATE
agamst
irdo Gomez-Hemandez

ELT . Car ey Ave

Greer, SC 29651~

e (864)277- . SBSN:

M Race: H Height: Weight:
ale: DL #

~5/18 _ Agency ORI#: SC0420000
( ig Agency,  Spartanburg County_Sh‘;:riff

cuting Officer: Matt Hutchins - 0712

se: Drugs / Tralficking in cocaine, 400'¢g or more

se Code: 0281

‘Ordinance Sec, 44-53-0370(e)(2)

R ;o URIGIIVAL
DMunicipO )Q((/ | AFFIDAVIT

Personally appeared ‘pefore me the aifant Mant Hutchins ) ’ ) .

beng duly sworn deposes and says that defendant  Rjcardo Gomez Hemandez
did within hrs county and ‘state on orz!t;oul' 09/14/20]0

violate the criminal laws of the

State of South Carolina {or ordinance of County/ D Municipality of Spartanburg i ' )
in lhe following pamculars

DESCRIPTION OF OFFENSE Drugs / Trafficking in cocaine,

400 g or mare

[ further state 'that there "is probable cause to believe that  the défendanl 'named above  did commit .
the crime set forth and that probable cause is bssed on the followmg facls:

That on Scptcmbcr 14, 2010, in the county of Spartanburg, the defendant did knowingly sell manufacture, dehvcr, bring into, lhls

state and/or possess over 400 grams of cocaine, a schedule 11 controiled substance wnlhoul authority to do so.

-Affiant's belief is based upon police investigation. ~ ,ﬂ]
200

. ’ .h-\ l’\‘

Signature of Atfiart

watam 1§ CERTFIED FOR SERVCE o the
County! [:] Mumc:pahly of -

The accused

3 be arested and brought before e o bé
with according 1o the law

Signature of Jucge

{t.S.)

RETURN

5 of this amest warrant was delvered to
jant //Zdﬁé e 95 e
7/

YV

Tgnalure o Consiablellaw Enforcement OMicer

RN WARRANT TO:

P

-General Sessions

180 Magnolia Sueet :‘é‘:‘
P O Box 3483 ' gy

Spartanburg, SC 29304 :&

ORIGINAL wa'PIGINAL

STATE OF SOUTH CAROLINA - ) - .

E] Courly/ D Municipaliy of ) Alﬁan}s Address 8045 Howarti Streel
.. - ) Spartanburg, SC 29303-

Spartanburg . Affianr's Telephone '

. Eber Charles Gowan Jr.
Judge Coce”  SAT4 ) Issuing Court. L}(J Magisirate

ORIGINAL ORIGINAL ORIGINAL ORIGIN Z\i, = ?ff”’%%\ \
A -g 2 !\

ARREST WARRANT

TO ANY LAW ENFORCEMENT OFFICER. OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:

It -appesnng from the above affidévit that thete are  reasonable grounds to believe that

. . \
on orabout  9/14/2010 defendant  Ricardo- Gomez Hemandez

did violate the criminat-laws of the State of South Carofina (or ordinance of

E Coumyl D Munuapalny o - 3 Spartanburg : ") as set {onh below,

DESCRIPTION OF OFFENSE: - Dmgs / Traff'ckmg in cocaine, 400 g or more

Havmg (ound probable cause and the above afﬁant havmg swom before me, you are empowered and direcled 1o arrest the said defendam and bring him or

her before me forthwith to be dealt with accordirg 1o law, A copy of this Arresl Wamrrant sha!l be delivered to the defendant a1 the time af its execution, or as
soon thereafter as is praclicable -

Sworn 1o and subscribed befare me . L) ) A W %
a o

dge's Addrass  Spartanburg Couﬁ%‘:' el
Sy ). " Spartanburg, SC 293067 LTETEre
) Judge's Telephone  (864)596-3424

"wﬁ},ﬂ f¥s % "m“w
Mumcmal

-l
pR a ot ﬁ

26032




WITNESSES

T 9GS-42- o
: _T'he State of South Carolina -

_ County of éﬁarténburg

s ;f'-"Bar’r:\k J. Barnétte, Solicitor

© GOURT OF GENERAL SESSIONS

MR H B 5
v = PR

TERM -

THE STATE
M750119 vs.

ACTION OF GRAND JURY

o " RICARDO GOMEZ-HERNANDEZ
Ry 4

o
_/.;-ﬁoreperson of Grand Jury
Date:

VERDICT

- Indictment for

. TRAFFICKING IN COCAINE

“SC Code: 44-53-370
Foreperson of Petit Jury
Date: ~.
{

N

—
@
&

G

600




STATE OF SOUTH CAROLINA) ‘ S ' lNDtCTMENT
' COUNTY OF SPARTANBURG )

| SRS ﬁ_wP Rzar' |
’At’-é‘:Court of .Gene.ralfifé}‘ies.sjcns.‘ convenedon __~_ ., the

Santy present upon their oath:

TRAFFICKING IN COCAINE

: 'Th'at: thardo Gomez—Heranandez d:d in Spartanburg County on or about

September 14, 2010, knowmgly sell, manufacture cultivate, detlver purchase or bnng.

into this State or did provnde financial asststance or did otherwise ard abet, attempt, or

. conspire to sell manufacture culttvate deliver, purchase or bring lnto th|s State or did

fknowmgly actually or constructtve!y possess or drd knowingly attempt to become in
,'_.:v.jactual of: constructlve possessmn of more than (400) four hundred grams of Cocalne a O

.v'f.schedule 1l controlted substance tn violation of §44—53 370, THE CODE OF LAWS OF

SOUTH CAROLINA (1976) as amended

_Against the peace. and dignity of the State ~and contrary to the statute in such

b

ASSISTANT SOLICITOR ? R

case made ahd provided. -

00634
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o :_. - . 2012‘0.?"42‘%5@

. FORM.3

-STATE CF SOUTE CAROLINA

~—

. - “INTHE.COURT OF.OMMON PLEAS -

L W W

RN 'tounf‘) of S’b_3,- L_:,,. Lupg \

Ricad. /

_ * Full name and prison number (i any) of Applicamt 7 )
(Fyg sl ) m et o )
CM S ) . o
' ' ) APPLICATION FOR
State of South Caroljng - ) POST-CONVICTIQN REFAER o,
e - ) P’.'th% e 20
) ' Qe i
h
) R
‘ . o)
. ¥, . A . - . ) ’ . : ' ) : )
‘ . INSTRUCTIONS - READ CARERULLY R -
. , " Inorder for this application (o recejve consideration by the Court, it shall be i v’:gting . gibly-:j'%
O - . bandwritieq gr typewritten), signed by the applicant and verified (notarized); and it shai| set rmﬁn- =1,
. ' cancise form the answers to each applicable question, I7 : e b

ne _ F necessary, applicant may furnish his answer g
particular question on the reverse side of the prge or.on an additiona) page, Applicant sha)) make clear 1,
which question any such-cantinued answer refers, |

* Since every application must be sworn under oath, any falsa Slatement of a material fact therein
- may serve as the basis of prosecition and conviction for perjury.  Applicants should, therefore, Exereise -
care to assure that all answers are troe and correct. . T _ -

lft;he application is taken in forma gaixgcris, it shal) include an affidavit (attached a1 the back of
the form) setling forth information which eslablishes Ihat applicant wil} be

_ : unable to pay (he feeg ind .
costs of the proceedings, When the application is completed, the original shall be majled to (ha Clikop
Court for the County in which the applican was convieted, _ )

l. Place of detention o .
;]29—_11’{""0{(:@;1@, . ¢ oAy ){7’?’/‘

2. Nameand location of Court which imposed sentence

Spocta, Wm .
3. Name(s).of co-defendant(s) (if any) . / .

_A:/A-mé‘ 144/[&4‘ / Ex.:;;_(/wln

) Jee Case 2 D'W/f/%_

- 00635 -  Tiewze



(C.) q-..} [[ él/\(h /"' C()C'..::/\e 5/00 Or /7“10/"'8. '

3. The date upon which sentcnce was impased and the terms nf' the sentence:
(a). Jl‘pyr'n‘/l" BAVAY
(b) - L2 (T eli-e ),\/r’)r“d' :
(©)
6. *Check whether a finding of ouilly was.made: '
4~ (a) aftera plea of guilty A ‘[,[f,b_; u@/e .
(b)  afterapleaofnot guilty — o
(c) aﬂcr a plea of nolo contendere . — -
7. - Didyou appeal from the judgment of conviction or the | lmposmon of sentence? -
8. I you answered "yes” to (7) list: ) ‘“
| ta)  the narpe of each Court to whnch you appea!cd: /l//ﬂ . -:_: % o lq
L | — T @ a"‘:%f—:: Q
SR R = § = E:gf""l::)
(b) the result in each such Coui-t.to which you appealed: A/ /}9 . ﬁ éc:”
Lo T — : ~< N Ty
iR -
i _ — .
| (c) the date of each such result: A_)/,d -
1. . .
i, ' /

(d) ' 1f knOWn cltatlons of any written 0p1mon or orders entered pursuant to such
results: /VD"/‘ ;4/7/0 / c _,/ /c .

e
(A D -

7

————————

9. If you answcrcd "no* to (7) State your reasons for hat so appealmg

(a) '(—. en'Lf»—?c/ > /)/e..a 44 CU,/-/)/

e ——

(b} w[,(A was Ao - ef\-/crec/ Jof,,\ ,
.' d

R X S




13,

.(c} Co l,r.!‘c dp /r’;_a /Z

_State. cnnclccly the. oronnds on whlch you bdat’. Yo

(@ A2\
" (b) ZJ/ca oF’Gw/vZ

(e) \/O/Uh'lL-‘r"/\/) '&1/6_6 "—""Couzl_‘.dn Aé /me
. -State c0nc.|se.lyu and.i.n th_e same ordc‘r_‘-the facts which

“in(10):

@ ;D/g—séf‘*— : —g\‘—;/e 14'/'—@'/“ sz\e_d -S%ee.-é— -
‘-- (‘:) ‘ T o s ‘. ; / N LA e s

" Priorto tms apphcauon havc you filed wnh res

urun P"_'QCQ“PQ/I/]
</

ur alleaa

tion that yo'are being held'yy =~
custody unlawfully

ce : ./
Sens ‘4.“% 90y Sqof

sbﬁ;ﬁort each.ofthc grounds sét gy

pcct (o this conwcnon i e

:-: Kietia
(g iy
- (a). an/ pctltlen m 2 Statc Court under South Ca;olma Law” /l/o: ’ 2 :::‘
. - ' . (3] . - L ‘ —‘.‘ -rx.
(b) .‘, any petition in Sta-t_cor_!?edcral Cqurts for habcas c'orpus or post-g@vnctys E,: ) S’
"_rellcf‘?_/l/o' o = w 558
. _ R
(Y any petition in the United Stales Suprcme. Court for certiorari olhfﬂhan'bltitim)s"*
nf'any, already specified in (3)" : . : |
—_—
(d) _ any other petitions, mot)ons or apphcanons in lh is or any other Court? .

Ifyou answered- *yes” to any part of (12), list with reSpcct lo each petition, motionor .
splication: o€ Ao L'c o4 Lo,
(@) the specific nature thereof: /LJ//4 .

(b} the name and Jocation. of the-Coirt ip which each was filed: /U//" _ '
i.‘ - N
ii.
iii.
e ——
v, : T

06 3

=~



e

e thed\sposntlur- \h vof /‘U/ﬂ

v S e

(d)  the date of each suc;h disposition: /U/ﬂ ,

iii. / o / N -

&) n’known cnanons ofany wnttcn cpn‘nons or ordcrs cntered pu rsut?ﬁ'l lo ;z;h sné}y ?

dlsposmon Ayﬂ. % = ,._i T .
. : . : . m = :'E:-'--q
. ;;: .. . . . . o O"\ ’3 ——— Q
A STy ot il
wo / - ‘ - / % 2O
. : 4 — R Zic
_ / . / - M=
L4 e ———

14. " Hasany ground set fonth in (lO) been previously presented to this or any other Cowry,
. State or cheral in any pclmon motion-or apphcat:on which you have filed? A/5 .

— —

¢

1. ¥ you answered “ycs‘.' ta (14) idcntify:,ﬂ//ﬂ-
(a)  which grounds have been presented: A /4

i o s | o

(b) the proccedings in which each ground was raised: 4_)/4

7 7 T
I / / o

&5
e
13
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o

16.

.

_(c) A GU.KLA/ /D/eA O /47~aue A a by

Ifany umu,\d set fonn in ()0) has not- pre"\ously beei plefented lo anv Coun Slale o,

A__-chcral set fonh lhc uround and stﬁtc concnscly the reasons ivhy such gronnd has not

prcvmusly bcen prescnted

Mu; A%A)}m “ Kc/er—#z /I/ewvé
AL e ZEC it gt A—ﬂze~L

Were you represented by an- anorncy at any time’ durmg the course of:.

(2) your arraignment and plea? . p/e 5 _ \/,;; -

(b) your trial, if any? _
: B G = A
()  your sentencing? - Ve..& - Sl ST
- . S, G Rl
(d) your appeal lfany, f'rom tthudgmcnt ofconwchon or thc nnposmcgn ofE =0
'sentencc" /l/ o - oa "o 5@_5'31 =
- . ' —
(&). . prcparatlon pxcsentatmn or consxdcratxon of'any pctmons mohm T ?i' gog
o\ e 38
apphcanons wuh rcspect ta- thls convncnon whlch you ﬁlcd'> M Zc
' S e 2
: I /{/a._ T xRS
"1 you aﬁéwered "ycs" to ane Or imore parls of (17), Vist:
(3  the name and address of each anorncx who represented you:
. ELQ )”AJ"J‘A/‘AL‘V’J‘ A/:mg =

i jen A-r\ BTN A//Wa»—ﬂ Ms/n ,,Z,Ce_,(_
Gr'ec:—s w’//eJJ’ C. 2960,

1

(b) the procecdmgs at-which each such attomcy represented you:

. Ples o£ G, /A/ Mgﬁeﬂfcnc/y

———

iil.

Revised yigg3 |



19, State cleayly the relief you sezk in filing this z2pplication:

in Lo de olven dn Lo endin A s &E‘.
to treely Represe £ boe on PCR, fo erde— o ;p@":g?q@
Consy Tradbre Y00+, e or Trls/

o~
-

His
2t

J0 MM
0374

t
3

‘d GUSEN L

AITHIVIE 340K W

| )’i t A
) 'VERIFICATION 29 _
JCZJ . , Being duty swoiy ¢ .

ibed 10 the forcg_qiﬁg application; that T know g

;- “SWORN to and subséribed before me this Srd
DAy of Jenvery L Toem T

~ ==
2 Notary Publie . > - .
7 My Commission Expires

My Commission Expires: _October 8, 2014

St 00040



'APPLICATION TO PROCEED WITHOUT PAYM‘ENT S
' OF.COSTS AND AFFIDAVIT '
 INSUPPORT" THEREQR

.  hereby apply for leave g _
Prepayment of fees or costs or secunry thevefor. In mpp,u ofmy-
1alry of per_jury that thc followmg facts aretrue; & - "

(73 ot

praceed in this action without.
appllcanon Tdeclare undcr pei

o x -
(1) I am thc anpl'cam in t‘us acuon and j behcve 1 arn e.nmled to wdms E ;i";?i-n
{2) Bccause of s my poverty l am unable to pay the costs of_said'procc%ing o?;;,,c BMm
- security thereof, - - o : > BT
L . F 20
[ .o N » ' 'E ! \59 . E.:C
= . ”~:...§.
. SWORN.or affirmed to .md subscnbcd befoxc me this . o e

day of ;Z'w\\,c,l\] - LI JmL . . S . '

,C/’//J/«,C/

7" Nolary PubllQ—

' I\W ission Expires
My Commission Expires: __ qetober 8, 2014

Revisdilzﬁog

Gﬁgéi—.
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General Sessions

CASE HISTORY FOR CASE M7501'19

The State of South Carolina VS Ricardo Gomez Hernandez

CASE TYPE: GS/180 Day Track

ZILED DATE" 9/17/2010
JUDGE: Gowan, Eber Charles Jr.

STATUS: Pled Guuo

ARRES}TING AGENCY: Spartanburg County Sheriff -

CASE PARTIES:
Defendant Gomez Hernandez therdo o
‘ , . sreer, SC 29651 . I B
X N T
Offcer Hutchms Matt L - : ‘co S &
) . . ,'_ Lo o o L oo
» ' Spartanburg, SC 28303 m i T
Defendant Attorney Desal MontyD ‘ » Co B 3 ;
' , ATTORNEY AT LAW, P.O. BOX 5192, Greenville, SC 29606 g § ol
Sohcrtpr McCarty. Ryan Frederick o .. m 3 . é%
T Seventh Circuit Solicitors Office, 180 Magnolia St, Spartanburg. SC 29306 "< e =
Defendant Attorney Newton RobertL
‘ _~611-North Main Street Greenvrlte SC 29601 o
CASE HISTORY FOR CASE M750119 - ’
Gomez Hernandez. Rlcardo S hge 34 DOB: "
L ' - Duk 8SN: 000-00-0000
Gree_r. sc 29851 . O
CHARGE .‘ _VIOL.DATE  DISPOSITION DISP. DATE
0281 ‘ - Drugs/ Trafficking in cocaine, 400 g or more 9/14/2010 Pled Guilty - 11712011
SENTEN(IN(J | o
Sentc.nwd - 12 yrs """
cosT _ ORIGINAL  BALANCE DUE ~ DISBURSED -~ PAY PRIORITY
Charge' :Drugs / Trafficking in cocaine, 400 g or more ' s o _
Fine to'State 44% =" - ... T s0o00 $0.00 so w0 999
Fine to General Fund . . 000 © 0.00 " 0.00 : 999
Victim Services Asm 38.0013%/ 5. 783" ©o 8 000 . 000 ' 0:.00 999
Victim Conviction'Surcharge $100/$2. . 100.00 100.00 - 000 999
Law Enforcement Funding Surcharge 3 ©25.00 .25.00 S 0.00 - 999
PCC Surcharge, . : . 15000 150.00 -~ 000 999
-8C Criminal Justice Adacemy Tratntng A " 5.00 - 500.. . 0.00 - 999
State Assessment * 0.00, 0.00 . 0.00 999
Coliection Fee 3% 8.40 . 8.40 C .0.00 3
TOtaI ; $2§8.40 . $288.d(5 $0,(')j.0" T
- Print Date: 12120/2011 . '
Print Time:  8:41:18AM
Cras.eHistory,rpt :

Requested By: CSMITH -

60044
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COUNTY OF SPARTANEURG

STATE OF SOUTH CAROLINA IN TBE COURT OF COMMON PLEAS

C/A No. 2012-CP-42-00056

RICARDO G. HERNANDEZ, #348548,

nstate of South Carollna,

Appiicant:

AMENDED APPLICATION FOR
POST-CONVICTION RELIEF

VSe.

e Ml e Al e s N N e S

Respondent.

Under Rule 15(a), South Carolina Rules of 'Civil procedure,
and South Carolina Code §17- -27-50, the Applicant moves to amend
the original pleadings filed with this court in order to more

fully'conform the pleadings with the ewidence.

The .Applicant would respectfully show  this Court that

Appllcant s conviction, sentence, and custody are in violation of

the Constltutlon and laws of the Untied States. and were obtalned
through violations of Applicant's Sixth and Fourteenth Amendment
Rights to the effective assistance of counsel.. These rights., made
appllcable to  the states ‘through the doctrine of incorporation.

are. fully outllned in Gideon V. Walnwrlght, 83 S.Ct. 792 (1963).

- and its progeny.

The Fourteenth Amendment Due Process Clause and the Slxth
Amendment Right to Counsel clause have been recognized as

1mportant elements to a criminal defendant s fundamental rights

ENI

to a fair and 1mpart1al trial. See, €-g-: Powell - v. Alabé%a,§§81gg2

_ U.s. 45 (1932) Access to a reasonably competent . attogm ﬁni§§gg
necessary in order for an accused, who has no knowledgeg}ﬁfzih%%gi
law and the rules of evidence, to have. "ample opportur[;ty: tOE"T'}
defend -himself. Adams v..Untled States ex -rel. McCann,_§§7 Eiséggg
1269, 275 (1942). o _ 5 &S _E‘:;E;
y , _ Pt i
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O

M )
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) SEVENTH JUDICIAL CIRCUIT

COUNTY OF SPARTANBURG - )’ -
Ricardo Gomez Hernandez, #348548, )) 2012-CP-.'42'-0056

.Applicant, 2 ;

V. g ' RETURN

State of South Carolina, ;

Reéspondent. §

The Respondent, making its Return to the application for post conviction relief (PCR) filed
January 6, 2012, would respectfully shoW»this Court: |
L

' The Appllcant is presently confmed in the South Carolma Department of Correct1ons

- pursuant to orders of comrmtment of the Spartanburg County Clerk of Court. The Apphcant was

mdlcted at the February 201 1 term of the Spartanburg County Grand Jury for trafﬁckmg in cocaine

’more than 400 grams (11 -GS-42- 0420) He was represented by Robert L Newton Esqulre On

November 7, 201 1,the Apphcant pled gu11ty to the lesser 1ncluded offense of trafﬁckmg in cocaine

28- 100 grams lSt offense He was sentenced by the Honorable Roger L. Couch pursuant to a

negotlated sentence, to conﬁnement for a perrod of twelve (12) years The Apphcant d1d not appeal

his gullty plea or sentence

Attached herew1th and 1ncorporated herem are the records of the Spartanburg County Clerk
of Court regardmg the subJect convrctlon(s) the Apphcant's records from the South Carolma
Department of Correct1ons and the gullty plea transcript. The Respondent reserves the nght to

amend this Retum upon rece1pt of any relevant materials.

Page 1 of 5
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1L
In his current Application, the Applicant alleges that he is being held in custody unlawfully
for the following reasons:
1. Ineffective assistance of counsel
2. Involuntary guilty plea, in that;
a. Apphcant was told he was pleadmg gullty to
: conspiracy
3. - Violation of due process

IIL

Ina post—conviction relief action, the Applicant bears the burden of proving the allegations in

their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application

alleges ineffective assistance 'of counsel as a ground for relief, the Applicant must prove that

"counsel's conduct so undermined the proper functioning of the adversarial process that the trial

. cannot be relied upon as having produced a just result." Strickland v. Wasﬁington, 466 U.S. 668,

104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984) Butler, 334 S.E. 2d 813.

The proper measure of performa.nce is whether the attorney prov1ded representat1on w1th1n
the range of competence required in critninal caees. The courts presume'that counsel rendered
adet;uate aesistaﬁce and rnade all significant decisions m the:etilercise of reesonable i)refessional

judgment. Strickland, 466 U.S. 668. The Appltcant must overcome this presumption in order to

receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).
The reviewing court applies a two-pronged test in evaluating allegations of ineffective

assistance of plea counsel. First, the Applicant must prove that counsel's performance was deficient.

“Under this prong, the court measures an attorney’s pefformance by its "reasonébleness under

professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at '62'5, citing Strickland. Second,

counsel's deficient performance must have prejudiced the Applicant such that "there is a reasonable
Page 2 of § '
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probability that, but for counsel's unprofessional errors, the result of the proceeding would have been
different." Cher_ry' ,300 S.C.at 117-18, 386 S.E.2d at 625. With respectto guilty pléa' counsel, the
Applicant must-show that there is'a reasonable probability that, but for counsel's alleged errors,lhe

would not have pled guilty and would have insisted on going'to trial. Hill v. Lockhart, 474 U.S. 52,

-106 S.Ct. 366, 88 LEd 2d 203 (1985).

The Respondent submits-that- the Applicant: cannot satisfy either requirément of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises

questions of fact that the record does not conclusively refute. Accordingly, the Respondent requests

an evidentiary hearing to fully resolve this issue. Se¢ Sharper v. State, 279 S.C. 264; 305 S.E.2d 247
(1983). |
1v.

Respondent submits that the Applicarit’s allegation that hi guilty plea was involuntary is

‘without merit.- In PCR cdses, a defendant assefting a constitutional Violation must frame the issuie as

one of ineffective assistance of counsel. Al-Shabazz v. State, 338:S.C. 3 54,'527"S.E.‘2'd 742 (1 9.99).

A defendant who pleads "guilty on the‘advice of counsél may collaterally attack the plea only by

showing that (1) counsel was ineffective and' (2) there is: a reasonable probability that but for
counsel's é’rfo‘rs," the defendaht would ﬁot have pled guilty arid wouid have insisted on going to trial.

Roscoe v. State, 345 S.C. 16; 546 S.E.2d 417 (2001).- A defendant allegihg that his guilty plea was

induced by ineffective assistance of counsel must prove that counisel's advice was not "within the

competence demanded of attorneys in criminal cases." Hill v Lockhart, 474 U.S. 52, 56, 106 S. Ct.
366, 369 (1985). A guilty plea is a'solemn, judicial admission of the truth of the charges against the

defendant. Statements made during the plea should be considered conclusive unless the defendant

Page 3 of 5
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~ presents reasons why he should be allowed t§ depart from the truth of those statements. Crawford v,

U.S., 519 F.2d 347 (4% Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4™ Cir. 1976).

Respondent submits that the record fully supports the knowing and Voluntafy nature of the

. Applicant's plea. However, allegations regarding ineffective assistance of counsel and the voluntari-

ness of the plea may raise a question of fact that is not conclusively refuted by the recotd.

Accordingly, Respondent requests an evidentiary hearing on this allegation.. Sharper v. State, 305

S.E.2d 247. - | o
V.

The Applicant further alleges that he was denied due process of law. However, the Applicant

fails To set forth with specificity the grounds upon which these constitutional violations are based.

The Uniform 'P_ost-Conviction Procedure. Act requires that the Applicant must "... speciﬁcall\y set

_forth the grounds upon which the application is based." S.C. Code § .17-27750 (2003). In an

application for post-conviction relief, it is incumbent upon the Applicant to make at least a prima

facie sho“dng.Which would entitle him to relief before an evidentiary hearing will be scheduled and

-held. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v. State, 245 S.C.

:385, 140 S.E.2d 784 (1965). Since the Applicant has failed to-make even a prima facie showing, the

Respondent ‘would submit that this allegation should be dismissed for failing to meet the

. requirements of the Uniform Post-Conviction Procedures Act. This allegation is so vague that it i$

‘impossible for the State to respond.

VI.
Each and eVery allegation contained Within the application not hereinbefore expressly

admitted, qualified or explained is hereby denied.

- Page 4 of 5
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VIIL

WHEREFORE, having made its Return, the State requests that an evidentiary héaring be

“held.

Mvmw}fzmz,

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH

| Chlef Deputy Attorney General

~SALLEY W. ELLIOTT _
. Sgniqr Assistgnt De,pgjty Attorney General

. SUZANNE H. WHITE

. Assistant Attorney General

Office of the Attorney General,
‘P.O.Box 11549 -
- Columbia, SC 29211

- ‘Telephone: (803) 734-3737
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AT _ )

STATE OF SOUTH CAROLINA . ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCUIT
Ricardo Gomez Hernandez, ) - 2012-CP-42-0056
)
Applicant, . : §
v. )  CERTIFICATE OF SERVICE BY MAIL

State of South Carolina, ;

Respondent. ;
1. © Iaman employee of the Re'sponaent in the above—captioned action.

2. 'Regulat communication. by pnail exists throughout the State of South Carolina and that this is
a proper circumstance of service by mail.

3. " T have this day setved a copy of the Respondent s Retutn in the above-captioned matter on
' the followmg petson(s) by depos1t1ng same in the United States mail, postage prepaid:

- Steven A. Hammett, II, Esquire

- Noon & Hammett, LLC
248 N, Church Street
Spartanburg, South Carolina 29306

Anne A. Mueller ;

Legal Assistant for the Respondent

DATED this 29 day of November, 2012,
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RICARDO GOMEZ~-HERNANDEZ (AW)
D1rect exam1nat1on by Mr. Owens*f

Cross exam1nataon by Ms. white

| No exhibits entered into evidence.
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Ricardo Gomez- -Hernandez =~
Direct examination by Mr. owens

(Mar1e Bustamante, 1nterpreter for the app11cant )
MS, WHITE. " Your Honor, thws is thé case of R1cardo

' Gomez Hernandez tase No. 2012 cp-4z 0056.

He 3 represented today by Mr. Kevin Owens;

1 Mr. Hernandez was 1nd1cted February of 2011 for
traffick1ng in coca1ne over 400 grams “He. p1ed QU11ty
represented by Robert Newton to "the lesser 1nc1uded offense
of traff1cknng coca1ne 28 tc a hundred grams fﬁrst offense

and a negot1ated sentence of 12 years.
He s f11ed th1s appi1cation ‘anid raised’ 1neffect1ve

. assastance of counse1, 1nvoTuntary gu11ty piea, due process

1vioiations and claims that he was told he was pTead1ng

gu1]ty to a conspiracy charge.’“ e '””‘-’“-giF! '§§ ®

“And at this po1nt 1 will turn 1t over to- Mr Ebweg§ :?'d
THE COURT‘ okay ' Mr. owens S o
MR. OWENS: Your Honor, I d 11ke to caTl

*,2373{3# ;;

Mr. Hernandez. _“ R
S RICARDO GOMEZ HERNANDEZ,

f hav1ng been fﬂrst duTy sworn, test1f1ed as fo]]aws

DIRECT EXAMINATION BY MR. OWENS :
.Q-' Mr Hernandez, you heard ‘the attorney genera] discuss -

the charges that were or1g1na11y brought aga1nst you

A f Uh- huh |
THE INTERPRETER. Yes.’

Q on those charges you were represented by an attorney,
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{:Robert Newton‘. o

Ricardo Gomez-Hernandez .
Direct, exam1nat1on by Mr. owens

&

. THE INTERPRETER' Yes, That-wae my. attorney'

Q Did you pay Mr Newton for represent1ng you on those

:charges7

-THE,. INTERPRETER f I pa1d $3 000 as a down payment

Q- And you have f11ed 1n thws court an app11cat1on for

post, conv:ct1on re11ef

| THE INTERPRETER: Yes.:'i

Qf ' okay , And you, understand that I have - I have told
-l you 1 that the dec1510n that the Court W111 be mak1ng today
| is whether Mr Newton effect1ve1y represented you,

X

&35 5,‘.*
N THE INTERPRETER The truth 15 he d1dn t repﬁgseée me
£ o ('\—} St .

Rorgn

¥ o X

the way he should have. o .QL;34 o R g."-{:)

THE INTERPRETER’: He never - he never 1nfd?me@§me of

the charges.- There was four of us together and I was not

ful]y aware of the charges.

;ﬁ%q‘y I m go1ng o ask you quest1ens about what you say he
nd1d wrong, but I want you o understand now that as a

result of thzs hearwng there W111 be no reduct1on 1n your

.sentence. It is on]y to determ7ne whether Mr. Newton

“jeffectxve1y represented you

THE INTERPRETER. He dudn t 1nform me that I wou1d be

sentenced the day that he v1s1ted me at 3a11

_\Q:  Okay... we11 Mr Gomez or Mr. Hernandez, 1et me ask

<p
<b
et
<

b
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5 1ess than a 12~year sentence? _‘ e e '*’,P

Ricardo Gomez~Hernandez
Direct examination by Mr. owens

you this. You ve a]ieged 1neffect1ve a551stance of

'COunSET " can you te11 the Court 1n ycur own words what you

feel Mr. Newton d1d wrcng?
THE INTERPRETER, F1rst of a11 he d1d not read my

icharges to me to 1nform me that we were go1ng to court. He

did mention we were go1ng to court, but he d1d not ment1on

that I wou]d be sentenced

;Q“. How many t1mes d1d you meet w1th Mr. Newton pr1or to

the p]ea7

" THE INTERPRETER" He on?y came to see me once when I

was in 3a11 And it was on a Fr1day

q  okay. ‘Was that the Friday before you p1ed7 = '§§ 3
o s
THE INTERPRETER: Yes. Lo 3 g -
Q  Did he ever: advise you that you wou]d be obé§1n7ng
o
™

8

THE INTERPRETER' He sa1d that he was goang-ﬂ:o Lry-t 10

|'find a better deaT or p1ea agreement than the others that

were charged .
fo“'" Did Mr. Newton ever make any representat1on5 ‘that you

would rece%ve a Tesser sentence7
. THE INTERPRETER. A1 he said was that he was ‘going to

try to find or try to get me a better dea1 than the ones

that were arrested with me..'
1 aTso s1gned the paperwork but I was not aware that

| the sentenc1ng was goxﬂg to be that same date‘; But I had

oS
i
oy
233
< F




O 00 ~ oy wm W N

f'iid pWead gu11ty‘,‘5 L L ';x 8 9
.;24_m, MR OWENS' That s a11 the questwons 1 have §§aué§ 3’
14 50 S—EXAMINA m“ ) " "~§ = ::‘5:““-
N 1§f;Q  Mr.fHernandez, you p?ed gu11ty to a reduced charge of
%.;Zf!traff1cknng coca1ne 28 to a hundred grams f1rst offense, is
18 | that correct? T
19 ). . THE INTER?RETER* es, :“g]géléﬁi??y becéqséll had no
; 20 other 0pt1on | T | N | o ”f
21 [a But you had been charged w1th traff1ck1ng 1n coca1ne
»22mnover 400 grams. - | | '_
23  THE INTERPRETER I understand but I a]so was on
- 24 drugs, and I wasn t us1ng my common sense. ' i
_éSﬂ Q. And the Court on the day of your sentenczng, the Court

chardo Gomez—ﬂernandez
.CPoss-examanat1on by Ms wh1te o

,already signed the paperwork o
Q Haw 1ong d1d you spend d1scu551ng the p1ea W1th

‘LQ'_. Approx1mate?y how 10ng?

m1nutes. A ) )
Q. D1d you p1ead gu11ty based on the representat1ons from

Mr. Newton before enter1ng 1t7 . o
~ THE INTERPRETER: very. htﬂe tmeA.

THE INTERPRETER._ Between ten and f1fteen or twenty

M, Newton7 o
THE INTERPRETER. I didn't have another option but to
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Ricardo Gomez-Hernandez '
Cross-examination by Ms. wh1te

I went over with you your r1ght ‘to" a Jury trial?

THE INTERPRETER: Yes.

la  and you wou]d have gone to tr1aT Most 11ke?y on the

; traff1ck1ng over 400 grams .

THE INTERPRETER: Yes.
Q AndAthey‘aisd Went ovér'ﬁ{th‘yoh the negotiations of a‘
12-year sentence. R . “

" THE INTERPRETER: That's what we ended up agreeing on,
and that's ‘the paperwork that I signed, hecause before the
attorney had wentioned that I woﬁTd‘géf‘ZS years or 1ife.

So he ment1oned that 25 years was what they were offer1ng

. I Tt
when I s1gned the paperwork that s when the judgég §§ .;fj
- ) : RRa . ’:‘ r-'
mentioned 12 years ' - ﬁs _— i

Q  And when the solicitor ta1ked about the facés of?the
case the court asked you if you understood “and agreeﬁ.with

those facts.
_THE INTERPRETER: Yes. I said it was okay.
Q And you had an interpreter that day, correct7
THE INTERPRETER: Yes, I did, but she spoké‘éoft1yiand

I didn't understand much or could hear well wha; éhe was

saying.

'Q But you did tell the Court that you were guiny and

that you were pleading freely and voluntarily?
THE INTERPRETER: Of course I did, and that's why I

-
e
>
T
<o




Ricardo Gomez-Hernandez L
Cross-examination by Ms. white
1 ]declared to be guilty because, if not, then they was going &
2 |to give me more time. R
-3 3Q " And so you are aware that if you were to go back and
4 |win the P.C.R. you cpq]d.potent1g]1y;goito trial on the
5 |over 400 grams. .
6|  THE INTERPRETER: That's fine,
7 1Q okay. Thank you. L o
.'8; ~MS, WHITE: That's all 1. have, Your Honor.
9‘ ,MRiigygNs: Ngthnngxfurther,_Your Honor.
10 . THE COBRT:_ You may step.down. .
;111_ Anythxng further? | | '
;%lgj _MR. OWENS: Noth1ng, Your Honor.
 13« .:Ms{¥WHITE,. The state has. nothing further, Your Honor,
'i@n THE COURT: I w111 rev1gwf;hg record and 1ssue an <:)
15 | order. o o o = §§ 2
16 | 'END OF. REQUESTED TRANSCRIPT OF RECORD" | ,57 g ’*
17 g T
18 | f f
18 ~ . &
20
N
22
23
24
25
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1 CERTIFICATE
2 i, the undersigned Linda D. Moffitt, official Court
3 |Reporter for the Seventh Judicial Circuit of the state of
4 'soutﬁ Caro?ina; do hereby certify that the foregoing is a
5 | true, accurate aﬁd complete Transcript of Record 6f all the
6 | proceedings had and evidence introduced in the tr1a1 of the
7 |captioned cause, relative to appea1, in the Court of General
8 |sessions for Spartanburg County, South carol1na, on the lith
9 |day of January 2013. ”:
| 10 I do further cert1fy that 1 am ne1ther of kin, counsel
11 | nor interest to any party hereto. | ' |
13 T §F v
15 April-5, 2017 f? ~ L
16 2=
- m W
17 . .
18 T '
19 éé?gﬁig'c§8i€1§§pcrter
20 | |
21
22
23
24
25
s \J}F_-:'__ .
00661







, ) “)
STATE OF SOUTH CAROLINA - )  IN THE COURT OF COMMON PLEAS "~ - -
' _ ) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG" - ©) S T T T SR
Ricardo Gomez Hernandez, #348548, g oo . 2012-CP-42:0056
e B Applicant, | % ‘ e I
v : % : - ORDER OF DISMISSAL -
State of South Carolina, ;
Respondent. % ~

: The Respondent rnade 1ts Return on or about November 29 2012 An

evrdentrary ‘hearmg into the matter was convened on: %Jan

County Courthouse The Appllcant was present at the hearmg and was represented by J éev%

Owens, Esqulre Suzanne H Whrte, Esqurre, of the South Carolma Attomey Geneg g‘ﬁ

represented the Respondent

At the hearmg, the Apphcant tesnﬁed
) rmte § 'eter Robert L. Newton, Esqutre, also testrﬁed Thrs Court also had before ita @y dghe :é
records of the Spartanburg County Clerk of Court regardmg the subject convrctrons Apphcant’

records from the South Carohna Department of Correctlons, the Return, and the plea transcnpt _

PROCEDURAL HISTORY

The Apphcant is presently conﬁned in the South Carolma Department of Correctlons
pursuant to orders of comrmtment of the Spartanburg County Clerk of Court. The Apphca.nt was

'rndrcted at the February 2011 term of the Spartanburg County Grand Jury for trafﬁckmg ins

cocame morez;%than 400@

Esqurre On November 7, 2011, the Applicant rpled gmlty 1o thé lesser:included” offense of i

gramsk(ll-GS.42-O420) He was represented by Robert L. Newton

AT Pagelof 7

+

i 5;; ’:" \

60663



traffickinginicocaine’28- 100 grams S1% offense He was sentenced: by the Honorable Roger L

Couchs pursuant toa negotlated sentence, to conﬁnement for a period of twélve(12) years.t The

Applicant did not appeal his guilty plea or sentence..

S S ___ALLEGATIONS

In his apphcatlon ‘the Applicant alleges he is bemg held in custody unlawfully for the

 following reasons: -

1. Ineffective assistance of counsel
. . 2. Involuntary guilty plea, in that; _ '
,,,,, _ - § Apphcant was told he was pleadmg gurlty to
S . cconspiracy :
3. Vrolatlon of due process

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Th1s Court has had the opportumty to reV1ew the record in Lits entu'ety and has heard the

B testrmony and arguments presented at the PCR heanng ThlS Court has further had the
. R %

:,' opportumty to observe each witness who testlﬁed at the hearmg, and to closely p@ upda tﬁétl
credrblhty Thls Court has werghed the testrmony accordmgly Set forth below aré%re g]ev%z%:
| ﬁndmgs of fact and conclusxons .of law as requu'ed by S C Code Ann § 17-27-80 (265»3) 2 2%‘3
A Ineffectlve Assrstance of Counsel A E.‘ f‘:; ] f—‘;i?i‘
-~ L

The Apphcant alleges he recerved meffectlve assrstance of counsel In a PCR action,

: “[t]he burden of proof is on the apphcant to prove hlS allegauons by a preponderance of the

evidence.” Frasier v. State 351 S. C. 385 389 570 S E2d 172 174 (2002) (crtrng Rule 71.1(e),
SCRCP) Where meffecnve assnstanee of counsel is alleged asa ground for relref the Apphcant
must prove that "counsel‘s conduct 50 undermmed the proper ﬁmctromng of the adversartal "
process that the tnal cannot be rehed upon as havmg produced a just result Stnckland V.

' Washlngton, 466 U S 668 104 SiCt. 2052 2064 80 L. Ed 2d 674 692 (1984), Butler V. State, |

*;__

@age 2 of,'} -
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- 286 8.C, 441, 334 S.E.2d 8.13 (1985). -
‘The proper measure of performance ‘is whether the attorney provided representation
within. the range of competence ‘required’ in' criminal cases.. Courts presume that ébuﬁéel ‘

_rendered adequate assistance and made'al]:jigniﬁc‘anLd&cis’ibnsihﬂe~eXercise;of_reasonabie———---~

professional judgment" Butler, 1. : The -Applicant must overcome this presumption to receive

relief. Cherryv. State, 300 S.C. 115,386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance was “deficient. “ Under this
‘prong, attorney performance is measured by its "reasonableness under professional norms."
‘Cherry, 300 S.C. at 117, 385 S.E.2d at 625, citing Strickland. * Second, counsel's deficient
performance must have prejudiced the Applicaiit such that "there is a reasonable probability that,
but for counsel's unprofessional errois, the result of the proceeding would have been different.”
Cherry, ',300:S.C."at" 117-18, 386 S.E.2d at 625. “A’ r'easbnéble‘-'probéibility is'a'prdbébility

sufﬁcxent to undermme confidence in the outcome of trial.” ‘Johnson v. State, 325 %C &2 136

S L = & S
480 S E 2d 733 735 (1997) (citing Strickland). * RN % ; i
, : o
Appllcant testified:that he paid:€ounsel:a:total; of $3:000:1; tepresent hir ouﬂnst-&)al‘gg'-:%;r
Y. - ) . ) . - £ @Q:'
Applg_g fied. Counsél: iever:informed:-Applicant:zof::the: charge :he: *ras ‘_g\clrg.%

o QY

=X
Apphcant also - testnﬁed that Counsel didnot: tell ‘him: ‘that:he: was:going:to: court 10" Q sem:ncea 4

';j-;;-‘_qil‘lltl,}g;_d_gy;:;b&a&};,t}}g,;Q}Q@;ﬂ@,ﬁh@ldhﬁpphcmt acknowledged that he did sign the paperwork; which .
included the sentencing sheet'dated for that date. Applicant testified that Counsel came 1o meet
with him on the Friday before the pléa for a short time and indicated at that time that Counsel
would try-.’to get a lesser sentence. However, Applicant ultimatély testified that he pled guilty’

freely and voluntarily on that day, but just wanted t6 get a lesser séntence.
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This Court finds that the Applicant failed to meet his burden of proof as to the allegation

that Counsel was ineffective. Although the Applicant indicated in his testimoﬁy that he only met

with Counsel briefly, the "brevity-ofitime spent ifi:consultation, without tofe; does not establish ™+

___that*counisel-was“ineffective.” . Easter:v::Estelle,'609: F2d: 756 759 (5th G 1980) “The- ...

Applicant failed to point to any specific matters Counsel failed-to dlscover or any defenses that
could have been pursued had Counsel spent more time:with the Applicant. Furthermore, the
Applicant  failed to show any prejudice t_hgt -may have resulted from Counsel’s alleged
inadequacy. .- »

. This Court also finds that the Applicant’s allegation of ineffective assistance of counsel
lacks merit. -‘This Court finds that the Applicant has failed t.o-meet his burden of proof as to this
claim. Itis clear from the record and testhnony that the ‘Applicaﬁt was fully aware of the charge

and of the .nggotiatéd sentence to a reduced charge. Therefore, this claim is denied and dismissed. -

. B - Involuntary Guilty Plea L K g &gn
To be knowing and voluntary, a plea must be entered with a full under%.ndg o@%
= EZD
charges and the consequences of the plea. Boykinv. Alabama 395 U.8. 238, 89 &.Ct 5709%;8,‘
o o3 ot

| L.Ed. 2d 274 (1969), Dover v. State, 304 S.C. 433, 405 S.E.2d 391 (1991). In detegnm@ g@g
plea i 1ssues, 1t is proper to cons1der the -guilty plea transcript as well as ev1den£2at E& PC;R

hearing. Harris v. Leeke 282,S.C. 13,1,_318 S.E.2d 360 (1984).

Because a guilty plea is a solemn, judicial admission of the truth of the charges against an
individual, a criminal inmate's right to contest the _v.alidity of such a plea is usually, but not
invaﬁably, foreclosed. Blackledge v. Allison, 431 U.S. 63, 97 S.Ct. 1621, 52 L.Ed.2d 136
(1977). ﬂemfore, siatements,_ made during a guilty plea should be considered conclusive unless

a criminal inmate presents valid reasons why he should be allowed to depart from the truth of his




ol N0

statements. Crawford v. U.S., 519 F.2d 317 (4th Cir, 1975); Edmonds v. Lewis, 546 F.2d 566

(4th Cir. 1976).

. A defendant who enters a plea on the advice of counsel rhayf only attack the voluntary and

intelligent character of the plea by_s__ho;ying_thamouhselésiepresehmﬁohfel.l.below.'ahbbjecﬁie;—-—----- :

standard. of reasonableness and that there - is a-reasonable ﬁr'ot)fabi‘-lity"tﬁat, but for counsel=s
errors, the defendant would not have pled guilty, but‘WoﬁI&’ have insisted on Hgoirié- to trlal
Roscoe v. State, 345 S.C. 16, 546 S.E.2d 417 (2001), Richardson v. State 310 S C. 360 426
S.E, 2d 795 (1993). o |

-This. Court- finds' that this allegation bo’nbltrsively refuted by the record and the
Applicant’s own testimony at the PCR hearing. Applicant statéd that he was pleading guilty
freely and voluntarily at the plea hearing and then confirmed that fact at the PCR hearing; There

was no testimony presented to support the ‘claim ‘that the Api)licant believed he was pleading o

guxlty to a conspiracy charge.

Th1s Court finds that Apphcant has' failed {o carry ‘his burden of provmg that hlS gullty

' plea was not freely and voluntanly entered The overwhelmmg ev1dence in thﬁrea% a@g

ﬂ

presented through the testimony of the witnesses at the hearmg reflects that ﬂ%,plé%= wﬁ:‘l'Y :

@ SR
knowmgly and voluntanly entered. Boykm V. Alabama, 395 U.S. 238 (1969); chkgy %tég Q
) .
oS
258 S.C. 33, 186 S. E 2d 827 (1972) 'I‘herefore, this Court finds that Apphcant's gm plea,-wag'

b
freely and voluntarily entered: - .

"~ Due Process Violations'
This Court finds that the Applicant has failed to meet his burden of proof as o this claim.
The Applicant failed-to present any testimony or evidenee:i'ﬁ'support of this claim. 'Therefo‘re, "

this claim is denied and dismissed.

agé 50f7
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Summary
This Court finds in regards to the allegations of ineffective assistance of counsel,
_involuhtary guilty plea and due process violations, the Applicant failed to meet his burden of

proof. Accordingly, this Court finds the App_licant_has_failed.to._pioycathe;ﬁrst_prong~of—the—-—-——--

Strickland fest - that Counsel failed to render reasonably effective assistance under prevailing
professional norms. Thé Applicant failed to present specific and compelling evidence that
Counsel comm1tted elther errors or omissions in his representation of the Apphcant

This Court also finds the Apphcant has falled to prove the second prong of Smckland -
that he was prejudiced by Counsel’s performance. This Court concludes the Applicant has not
met his burden of proving Counsel faﬂed to render reasonably effective assistance. - See Frasier
supra. Therefore, this allegation is denied. .

. | CONCLUSION
Based on all the foregoir;g, this Court finds and concludes that the Applicant has not

established any consmuuonal violations or depnvatlons that would require this coﬁt to ﬁanﬁzs)

apphcatlon Therefore, this apphcatlon for post conviction relief must be depied @d cﬁrm:m -
with pre_;udlce £ < %51’1[,1
Z ™ Do
Cr X O
Thls Court cautions Applicant that he must file and serve a notice of appe@wnﬁh _rcf
e =

L1

(30) days from the receipt by counsel of written notice of entry of Judgment to secure"fhe
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453
(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the
denial of PCR Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate .
review, PCR counsel must serve and file a N,otic;e of Appeal on the Applicant’s behalf. Your

attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

g

Ti %age(iof?
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r “) ™
- appeal. |

IT IS THEREFORE ORDERED: -1 ="

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and- .

2, The Applicant mus.'t>beﬁrér'na'nded to the custody of the Respondent.

* ANDIT IS SO ORDERED this /°_day of &Y _,2013,

Co
Presiding Judg

L DENGHVLEYES -
s

L4N03 4
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ATHIOVIE IR
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%mrtanburg (!Enunty

Sp,axtantCounty Court House

Phone (864) 396-2391 .

- 180 Magnolie Strest Fax (364) 596-2239

P. O Box 3483 .

Spartenburg, SC 29304-3483

- SR SR ;M.-HOpeBlacldei'r
| Clerk of Coutt
| 1m;d |

STATE OF SOUTH CAROLINA o IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG | S

7™ JUDICIAL CIRCUIT

oot $ W ewduaop T
é s | " CERTIFICATE OF SERVICE

Respondent
I certify that, on this date, | served a copy of the ( m b L}\ QbOW

In this:gc'_tion_dvated 71-10D QQEZDO _ q-'\(n*'l,o}

By mallmg to him/hér, at his/her last known_address, by depositing it in the U.S. Mail, in an envelope with
sufficient postage affixed, addressed as follows: »

Nlen A Cin 0

(Date) , . ‘ . (Sign\;ture) v

<o
<o



AW AL LRA RIS WA MWL LARL LRANNSLIRL VL

OF

SPARTANBURG

COUNTY ™

. — s

"} ‘STATE.OF SOUTH CAROLINA .

Vs,

RICHARDO HERNANDEZ

Defendant(s) .

Submitted By: Tommy A. Thomas -

Plaintiff(s)

, .
) IN THE COURT OF COMMON PLEAS
) | - |

CIVIL ACTION COVERSHEET

SC Bar #:

_cp- -

)

)

) . .

) .
) 2017-CP-42- 278(/9
)

)

5536

Address: P.O. Box 88, Irmo, SC 29063

Telephone #:

803-732-5507

Fax #:

803-781-4226

Other:

E-mail:

iackie@paroleme.com

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed,
and dated. A copy of this coversheet must be servéd on the defendant(s) along with the. Summons and Complaint,

DOCKETING INFORMATION (Check all that apply)

¥IfA ctton is Judgment/Settlement do not complete
- [[] NON-JURY TRIAL demanded in complamt

JURY TRIAL demanded in ‘complaint, -

L]
-0
]
O

Contracts .
Constryctions (100)
‘Debt Collection (110) O
General (130)

Breach of Contract (140)’
Fraud/Bad Faith (150) - 20

O

NI- .

Torts - Professional Malpractice
[0  Dental Malpractice (200)
Legal Malpractice (210)
[0  Medical Malpractice (220)
Previous Notice of Intent Case #:

Failure to Deliver/ -
Warranty (160)

Employment Discrira (170)
Employment (1 80)
" Other (199)

O Other 299)

000 ooooood

inkuate Petitions

O Notice/ File Med Ma] (230)

3

Administrative Law/Relief

I 'PCR(500) ‘ [0 Reinstate Drv. License (800)
O Mandamus (520) [0  Judicial Review (810)
[ Habeas Corpus (530) [0  Relief (820)
[0 Other (599) [} Permanent Injunctlon (830)
- O.. Forfeiture-Petition (840)
‘[0 . Forfeiture—Consent Order (850)
O, Other (899)
Special/Complex /Other
O Environmental (600) [0 Pharmaceuticals (630)
Oa Automobile Arb. (610) [  Unfair Trade Practices (640)
O Medical (620) [0 Out-of State Depositions (650)
| Other (699) [ Motion to Quash Subpoena in
- an Out-gf*§ounty Action (660)
RN ¢ Sexual Predator (510) [J Pre-Suft Digcovery (670)
Ny ) O Permanent Restraining Order (680)

Submitting Party Signature:

"_DDDDL‘IDDDE’:

This case is subject to ARBITRATION pursuant to the Court Annexed Altérnative Dispute Resolution Rules.

This case is subject to. MEDIATION pursuant to the Court Annexed Alternative Dlspute Resolution Rules

This case is exempt from ADR. (Proof of ADR/Exemption Attached) . S
NATURE OF ACTION (Check 0ne Box Below)

ﬁeal Properfy .

Torts Persqnal Im_ury

Converswn (310) [:] Claim & Dehvery (400)
Motor Vehicle Accident (320) O Condemnatlon (410)
Premises Liability (330) | Foreclosuxzé420) N 0‘)

.“Products Liability.(340) ] Mechanicly Lien (4@) b"

- Personal- Injury (350) .. [J . Partition @30) . - 2 _,n?f:?
Wrongful Death (360), [ Possessi 450)%' i
Assault/Battery (370) O BuildingEpde Vm;auoné{s@ n
Slander/Libel (380) O Othcr (w) Q_fi‘}f::
Other (399).__ R, gfi . Gﬁ(@-;ﬁ

Judgments/Settlements Appeals =&

[ Death Settlement (700) .. Arbitration (900) :g :

[T Foreign Jodgment (710) nE Magxstrate-wal (910)

[0 Magistrate’s Judgment (720) [0 - Magistrate-Criminal (920).

O - Minor Setilement (730) O Municipal (930) '

0O »Transcrlpt Judgment.(740) - [0 Probate Court (940)

O Lis Pendens (750) . [0 scDOT (950)

[0 Transfer of Structured [0 Worker’s Comp (960)
Settlement Payment Rights [0 Zoning Board (970)
Application (760) [0 Public Service Comm. (990)

"[] Confession of Judgment (770) O Employment Security Comm (991)

[0 Petition for Workers L : , .

“ Compensation Settlement 1 Other(999)

Approval (780) .

] Other (799)

A 4
Date: 8'} 17

Note: Frivolous civil proceedings may be subject to sanctlons pursuant to SCRCP Rule 11, and the South Carolina Frlvo]ous

SCCA /234 (03/2016)

VE|
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FORM 5

STATE OF SOUTH CAROLINA ) ‘
’ o ) IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG ) 2@‘@ ?@@“@2@ 2'7 @ w

: ' o ) |
RICARDO GOMEZ-HERNANDEZ #348548 ) '

. Full name and prison number (if any) of Applicant. )
. S S S
V. ) "~ APPLICATION FOR™

State of South Carolina ) POSAT-_CONVICTION RELIEF

 INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to ..
which question any such continued answer refers. B ,

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct. B :

“ Ifthe abplicatidn is taken iri forma pauperis, it shall include an affidavit (attached at the baqk,of o
- the form) setting forth information which establishes that applicant will be unable to pay the f6&s an@tosty)

of the proceedings. When the application is completed, the original shall be mailed to.the Cl&gk of @urt% £
~ for the County in which the applicant was COnvicted. ' B S ""rgm .
1. - Place of detention MacDougall Correctional Institution, 1516 Old Gill_iéfd RE%)Q’ ; ” %‘:r Nj
Ridgeville, SC 20472 o - o (g,%
2. 'Name and location of Court which imposed sentence Spartanburg County Cotirt o5 -
General Sessions, 180 Magnolia _Streét, Spartanburg, SC 293(56 o | o =
3. Name(s).of cb-defendaht(s) (if any) Horac{o Rodriquez“. Bonifaci_a Aguilar-Cabera
4. The iﬁdictmént number or n}lfnbefs af kﬁown) upon Which and the offenses for which
" sentence Wés irﬁposed: ‘ ‘ , _ '
(a) . 11-GS-42-0420 - .Tr'éfﬁ’cking in Cocaine 28-100 grms, 1% Offense
®) o _ _
(©

. Revised 372003

00672



)

!
oy

The date upon which sentence was imposed and the terms of the sentence:

(a)  November 7, 2011 - 12 years

®

(c)
Check whether a finding of guilty was made:

(@) after a plea of guilty x

(6)  after aplea of not guilty -

() - after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?.-
no ' »
If ybu answered “yes™ to (7), list:

(a) the name of each Court to which you appcalcd: -

i.

ii. _

(o073

iif.
(b) the result in each such Court to which you appealed: e go
i. e | | R
il. o
— m ST vy c Fon F 2
S Iy
iii. P oz Do
(¢)  the date of each such result: oW e =
. ' ' < =
i. =
ii. "
fii.
(d)  ifknown, citations of any written opinion or orders entered pursuant to such
results: "
- L
i
iii.
If you answered “no” to (7), state your reasons for not so appealing:
@
®
Revised 3/2003



10.

11

12,

13.

(c) -

State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully: |

(a) Belated Appeal

(b) New PCR hearing -

)

" State concisely and in the same order the facts which support each of the grounds set out

in (10):

(@) . See Attached

(b)  See Attached

) |

Prior to this application have you filed with respect to this conviction:
(a)  any petition in a State Court under South Carolina Law?

(b)  any petition in State or Federal Courts for habeas corpﬁs or.post-convictions'

- relief?

- (c) ' any petition in the United States Sﬁpréme' Court for certiorari other than petitions,

if any, already specified in (8)?

(d) ~  any other petitions, motions or applications in this or any other Court?

" If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:
(a) the specific nature thereof:

i.

i,

iii.
| £ 8¢
(b)  the name and location of the Court in which each was filed: 8 Pl 2
@ 20
1. - ~ . e %'}{J
1. . . - S
: R 53 f%l:'}“{;
e — Mok Sl
~ & &
iv. : : e EY
. ., e . . L, ._,C‘
(c) the disposition thereof:
Revised 3/2003
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1. .
ii. -
i,
iv, '
(d)  the date of each such disposiﬁon:
1.
i,
.
iv. : -
()  if known, citations of any writteri opiﬁidn‘s' or érders entered pursuant to each such
disposition: o S
S
iv. : .
14. Has any ground set forth in (10) been préviodsly"présented to this or any other Court,
State or Federal, in any petition, motion or application which ’yoﬁ have filed?
15 If you answered “yes” to (14) identify: - :f 8o !
(8)  which grounds have been presented: S = %rcg i
. _ S PLIaR g;gg
A 2. T &=y
v 5 2 &%
: K= Py
(b)  the proceedings in which each ground was raised: -~ g , —%: =
R
iii, ' _
16 If any ground set forth in (10) has not previously been presented to any Court, State or
Federé.l, set forth the ground and state concisely' the reasons why such ground has not
Revised 3/2003

previously been presented:

(@

O
So L, 00e7s



17,

g,
L@

- 19,

- (b)

(a)

()
)

O

Were you represented by an attorney at any time during the course of:

your arraignment and plea? x

your trial, if any?

your sentencing? X

your appeal, if any, from the judgment of conviction or the imposition of

sentence?
preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed? x -

If you answered “yes” to one or more parts of (17), list:

. the name and address of each attorney who represented you:

i.  Robert L. Newton, Esq., 611 North Main St.. Greenville, SC 29601
ii. J. Kevin Owens, Esq., P.O. Box 170128, Spartanburg, SC 29301 _
i =z '3
(b).  the proceedings at which each such attorney represented you: | . 8- = gjr:':z
. . . ‘ . s .62 5?:.-?53"'-:1
1. Trial, Sentencing LW
~ 5 o
ii. PCR Z @ Do
e R oex
< 5. o
- 4 <
. State clearly the rehef you seek in fihng this application:
PCR Appeal
Are you now under sentence from any other court that you have not challenged?
No
Revised 3/2003



®

STATE OF SOUTH CAROLINA ) = . ‘
- ) _ - VERIFICATION
) \

County of

‘1, Ricardo G. Gernandez, being duly sworn upon my oath, depose and say that I have subscribed

to the foregoing application; that I know the contents thereof; that it includes every ground
known to me for vacating, setting aside or correcting the conviction and sentence attacked in this

application; and that the matters and allegations therein set forth aretrue. . .

Ricaxde Neynouder.

My Commission Expires: 5j 17 l a4

Revised 3/2003

GeG77



APPLICATION TO PROCEED WITHOUT PAYMENT

OF-COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, Ricardo G. Hemnandez, hereby. apply for leave to proceed in this action without prepayment of
fees or costs or security therefor. In support of my apphcat1on I declare under penalty of perjury

that the following facts are true:
Because of my poverty 1 am unable to pay the costs of said proceeding or give

e
security thereof.
picards Wernadez .
Appizcant

scribed before me this

B/ e

I am the apphcant in this action and iBéheve I am entitled to redress

My Commission Expires: 5\ \7\ Y

Revised 3/2003

U
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STATE OF SOUTH CAROLINA ) . ~ |
~ IN THE COURT OF COMMON PLEAS

)

COUNTY OF SPARTANBURG ~ )
| " DOCKETNO.: 2012-CP-42:0056

!
i
i
(
|
i
|

i
|
{

OB 1 ong sy

RICARDO GOMEZ HERNANDEZ)

Plaintiff, ) S
S " AFFIDAVIT

VIS
4372

VS.

STATE,
Defendant.

1]
€5

AITHOV1g 340y 1

"

That the Afﬁant, being duly sworn, would state éé'foliOWS:
1. That the Affiant 1s currently. incarcerated at the South Carolma Eijepartment
" of Correctibr_ls; 'Hayi‘ri'g”plead guﬂty to Trafficking Cocainé 28 - 100 grams,
first offense on November 7, 2011. The Afﬁant vifaé séﬁtencéd'B& the
'Hoﬁorai)le L. Co-'ué;h.to énégbﬁated sentence 6f fwelve (12) years.
2. The Affiant did not 'AI:)peaI-’his guilty plea or sentence. R
-3, That Affiant filed an Application for Post-Conviction Rgiiéf onJ anuary 6,
2012 and an éVi&ehﬁéfy’hearing"Wéé’éoﬁVéﬁe’dflo'n if anuary 11, 2013 The'
Affiant was represented by J. Kevin Owens. “The Honorabls J, Derham
Cole denied the Affiant relief and ani ‘O"r"dé'r’.o;f Dlsmlssalwas s1gned on Jﬁly
. 10, 2014.
4. The Affiant was bqrn in the Country of Mexico and his nativé language is

Spanish. The Affiant speaks and understands very little English and the

assistance of a translator was necessary at the PCR hearing.




5. The Affiant spoke with his Attorney J. Kevin Owens immediately after the
: /j PCR hearing and also when he was notified that his Post Conviction Relief
- Application had been denied. The Affiant was informed by Mr. Owens that

an Appeal of the Court’s decision would be filed. The Affiant did not

r. Owens, but was under the

T receive any further co@ﬁiﬁnication from M
impression that his Appeai had been filed and was proceeding.

Approximately one year later, July 25, 2014, the Affiant was notified by the

6.
Supfe_me Court of South Car.olina that J. Kevin Owéns had been suspendéd
from the practice of law.

7. On July.28, 2014, the Afﬁaﬁt sqnt a letter to Péyre Lumpkin, the Trustee of

| 'Mr. Owegs’ files, asking tha;c a,subgtitute'counsel be appointed to protect his
interest. That the Afﬁant, never received an ai)pointment of counsel nor a
response fr_om Mr 'Lumpl;in. In addition, a"Petition for Substitution of .
Counsel w'as also sent to Suzénné White, Assistant Attorney General on
»Au_gust 3_, l201'4. | | |
8. The Affiant is informed and belicves that he is e1_1titled to.a belated Appéal of
the Courtl’s‘dem'al of his ]P‘(.)st':‘Convic_tion Reliéf A_ction. _ o

9. The Affiant would request that he be granted a Belated Appeal.

S,



FURTHER AFFIANT SAYETH NOT.

SWORN to before me this 5 T?\

~ day of April, 2017.

Lot £ e

N osZry Public for South Carolina

My Commission Expires: /2-22-z¢z26

Richardo Gomez Hernandez #348548




/;) STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) ‘ :

: DOCKET NO.: 2012-CP—42—0056
RICARDO GOMEZ HERNANDEZ)

=2 %
B —Applicart; )T T T T T ;?.‘ S e
) ATTACHMENT TO PCR APPLICATdrapN - :%‘»“fm
VS. ) > e (.T}f_?:‘.";i
) 2 Z 8%
STATE, ) o =
) . = }@.
" Respondent. ) '
)

11 a. .That the Applicant would respectfully request a belated Appeal from his Post-Conviction
Relief Action that was heard on J. anuary 11, 2013. The Apphcant was represented by J ohn

Kevm Owens. The Apphcant believed that counsel filed an Appeal of his Post Conviction
Q Relief Action on his behalf.

On July 25, 2014, the Applicant received notification from the South Carolina Supreme
Court that his PCR counsel, John Kevin Owens had been suspended from the practice of law

During this period the Applicant believed that an Appeal had been filed and that his rights were

being protected by a trustee appomted by the South Carolina Bar.

In this case, the Applicant did not knowingly and voluntarily waive hlS right to Appeal.
The right 'to‘ seek Appellate review of denial of Post-Conviction Relief is expressly authonzed

by State Law, South Carolina Law Annotated Section 15-27-100, Austin v. State 305 S.C
453,

An Affidavit is attached hereto regarding the Applicant’s request for a belated Appeal

of his Post Conviction Relief Decision,

0a082



11 b. In addition, the Applicant is informed and believes that he is entitled to Post-Conviction

O

Relief evidentiary hearing.

That a prev10us hearmg was held on J anuary 11 2015. That at this hearing he was

represented by J ohn Kevin Owens The Applicant is informed and beheves that he did not

receive any type of effective representation from counsel. None of hlS issues were properly

pfesented before the Court.

The traneerlpt of the Post-Convicti_on Relief hearing consists of only 5 pages Whlch

includes testimony and argument. The Applicant is informed and believes that he is equitably

entitled to a review of his issues regafding his plea and therefqre respectfully requests an

evidentiary hearing on these issues. A copy of the transcript is a(ad\?d hereto
| ‘ y A. Yhomas,

. August 8, 2017

o
Attoxgey fof Applicant

P.O. Box 88
Irmo, SC 29063
(803) 732-5507
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ArAN WILSON

ATTORNEY GENERAL  °

January 26, 2018

~ Tommy Arthur Thomas, Esquire. o
Post Office Box 88 :
" Irmo, South Carolina 29063

B "Re:* \'Ricai-d()’ Hernandez, #348548 v State of South Carolina' L
' 2017—CP—‘42-27‘86 . N R S :

:.‘D'ear Mr. Thomas: -

) " Enclosed please find a copy of the ‘siigne'd and ﬁled.C.on$e1.1jt; Ordé.r'Grain'ting Beléted )
Review Pursuant to Austin v. State in the above mentioned P_'Qst‘anv_igti'on;Reli_ef'(‘;alse_.'_ o

 Valerie Garcia Giovanoli .
Assistant Attorney Generalhz e

VGG/m
Enclosure(s)

60685 |

REMBERT C. DENNIS BUILE FFIC 1i549.- I . S
LDING + POSTOFFICEBOX 11549 = COLUMBIA, SC29211-1549 o TELEPHONE §03-734-3970 "o FACSIMILE 803-253-6283
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ALAN WILSON
ATTORNEY GENERAL

The Honorable Barry J. Barnette
Solicitor, Seventh Judicial Circuit
180 Magnolia Street ,

~ Spartanburg, South Carolina 29306

Re: Ricard6 Gomez Hernandez, #348548 v. State of South Carolina
Case No.: 2017-CP-42-2786
Indictment No.: 2011-GS-42-0420

Dear Soiicifor Barnette:

On November 7, 2011, Ricardo Gomez Hermandez pled guilty for trafficking in cocdine in
Spartanburg County before the Honorable Roger -L. Couch, who sentenced Mr. Hernandez to

~ incarceration for twelve years pursuant to negotiations. Thereafter, Mr. Hernandez filed his first
application for post-convietion relief, which was later denied by the circuit court and. was not
appealed. Thereafter, Mr. Hernandez filed his second application for post-conviction relief, arguing
he was entitled to a belated appellate review of his first post-conviction relief action pursuant to Austin

- v. State, 305 'S.C. 453, 409 S.E2d 395 (1991).. By-order dated January 12, 2018,.the circuit court

granted Mr. Hernandez’s Austin claim for belated appellate review of his initial post-coriviction relief
action and denied all other allegations. ' ‘

Accordingly, Mr. Hemandei has been granted his right to a belated review of his initial
post-conviction relief action. Your office will be informed as soon as Mr, Hernandéz’s appellate
review of his first post-conviction relief action is resolved, Thank you, and if you havé any questions
or need, any additional information, please “contact me at (803) 734-3737 or by email at
seventheircuitpcr@scag.gov. " o ‘

Sincerely,

‘!an Harrigan Jameson

Senior Assistant Deputy Attorney General

MHIJ/Im
. Enclosures

!
’

cc: . Barton J. Vincent, Esquire (SCDC)
Tommy A. Thomas, Esquire
Victim Services '
ey !
[ENDERT C. DENNIS BUILDING = POST OFFICE BOX | 15491 % “CoLuiMelA, 5C 28

[N

H-15

{0

0~

9 o TELEPHOME 803-73%-3970 » FACSIMILE §03-253-6283
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STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG SEVENTH JUDICIAL CIRCUI'I
Ricardo llernandez, #348548, h : 201 7-CP-42—2786
Applicant,
A : : . CONSENT ORDER = .
e _GRANTING BELATED R REVIEW
, N ‘ PURSUANT TO AUSTIN Y. STATE
State of South Carolina,
Respondent:

fhis matter comes before the Court pursuani 10 an applicariorx'fb'-r post;cgrlviction rélief

(PCR) filed August 11, 2017. |

| PROCLDURAL HlSTORY

Applicant is prcsently conimcd in the South Carolina, Dcpartment of Correcnons pursuant
10 orders of commitment of the Spananburg County Clerk of Court. In February 2011 the
Spananburg :County Grand Jury mdrcted Applicant for 1rafﬁckmg cocaine — o\ver 400 grams
(2011-GS-42-0420). "Ihe charge resulted from Applicant’s part1c1pat10n ina cocamc deal thatv |
was set up by a conﬁdcnual police 1nf0rmam whcre a packagc of 1 001 80 grams of powder |
cocainé wis recovered. (Tr. p. 20). '_I:iobcrtN_cw“ton. fsquire, regrescntcd Applicant. Assistant
Solicitor Ryan McCarty reprcsentcd thc State. - N o -
- On November 7, 2011, Applrcant pleaded gurlly to the lesser inclu@éd dffeﬁsc of
trafficking cocaine — 28 to 100 grams belore the Honorable Rogcr L. Couch Janet Ch-av;e-z
served as Applicant’ s interpreter at the guilty plea hcarmg (Tr. p. 3) Pursuant 10 a neéotlated

sentence, Judge Couch sentenced Applicant to 1mpr1sonmcnt for twelve ycars fgz tra@ckmg

: , > &
cocainc — 28 to 100 grams. Applicant did not appeal his conviction or sentence. 53 %-::
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First PCR application - 2012-CP-42-0056

In his first application for post-conv'iction relief, filed on January 6, 2012, Applicant

allcged that he was being held unlawfully for the following reasons

Ineffective Assistance 01 Counscl . .
—a.— "My attérney. falledio,Jmestxgate my..case_and had_lied_ [that]J would be -
scntcnccd under ten ycars.”. -
“He took my hard eamed money. £3, OOO as down payment and did not
- perform in my defense at getting the best possxble results in violation of my

1.
b.
Sixth Amendment right to effecnve assistance of counscl and my Fourtecnth

Amendment right to due process
2. “Plea not knowingly and \oluntan]) entered.”
a. “[ believed I was pleading {guilty] to conspiracy.”
. “|Plea Counsel] informed [Applicant] that he would get very little time if
convicted, since counsel acknowledged or knew {Applicant].”
¢. “This is [Applicant’s] very ﬁrst drug offcnse, not his second, third, etc.”

.3,

“Duc Process violations
Respondent filed its Return on Nove - ber 29, 2012. An evidentiary hearing into the
matter was convened on January 11, 2013, at thé\SpartanbLirg County'Cbur"Lho'use before the

On July 10,

Honorable J. Derham Cole Apphcant was present al the hearing and represcntcd by John Kcvm
Owens, I:squlre Suzanne H. thtc Esquire, of the South- Carolina Attorney General’s Office,

Marle Bustamamc served as interpreter for Applicant

represemed Respondent
‘On July 25, 2014,

——

2013, Judge Cole issued the order of dismissal denying Applicant’s application for post-

conviction felief.
Applicant did not appeal the denial of post-conviction relicf.
Applicant was notified that John Kevin Owens, Es{q‘uire, had been suspended from the practice of

law and that Applicant should seek other counsel. On August 3, 2014, Applicant petitioned for

appointment of substitute counscl.
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In his current application for post-conviction relief, Applicant alleges that he;‘§ betag
held in custody unlawfully for the following reasons:
1.~

3,

<l D

“Applicant would respectfully rcquest a belated appeal from his post conwctlon
—reliefaction-heard-on-Janu

5

ary-1-1,-2013.2

a. “Applicant was représented by ] ohn Kevin Owens (PCR Counsel),
The Applicant believed that counsel filed an appeal of his post-
-~ conviction relief action on his behalf.”

b.

“On July 25, 2014, Applicant received notification from the S .C.

“Supreriie Court that his PCR Counscl had been suspended from ihe
practice of law. During this period, Applicant belicved that an

“appeal had been filed and that his rights were being protected by
trustce dppointed by the South, Carolina Bar®

. “Applicant d]d not knowirgly and voluntarlly waive his -rl'ght to
appeal ™ :
2. Inetfcctwe Assistance of PCR Counsel

1

a. “Applicant is-informed and beliéves that he d1d not reccive any typc of
» effecuvc rcpresematlon from [PCR] counsel ?

FINDIN(,S OF FACT AND CONCLUSIONS (}E LAW : o
Apphcant alleges that he was demcd the’ rlght to appeal 1hc dlsmlssal of his previous
post- conv1ct10n re]lef apphcatlon because his, pnor PCR counse] John Kcvm Owens, Esqulre.
was suspended from the practlce of law shortly after his PCR hearing and never filed his notice

of appeal. Pursuam -to'A‘i_lstm \ A‘Statc a pést-cpr;viction relief.appllcant may petition the South
Carolina Supreme Couirt f‘or disc.retlonar\renewof 1.hc dismissal of his prior application. .

' Respondent consents to ai]ow Applicant a belated rcwew of the dcﬁié‘rbffij-hi‘s PCI{
apphcation (2012-CP-42 0056) After rcView of the facts and cwcumstaﬁces surroundmg the

“waiver of Appllcants rlg,ht to appeal the demal of hlS post- conv1ct1on rcllef apphcatlon thls

Court finds lhat Appllcant d1d not knowm;:l} and voluntarily waive his nght 10 appeal hlS hrst

* Applicant attached an affi davu 1o his dpp]lcatlon in whnch he also alleges he spoke to PCR Counsel xmmedxalelv
afier both his hearmg and the issuance of the order of distnissal and was informed that an appeal would be filed.

Applicanr alleges he received no further communications, but thought an appeal was proceeding. Applicant alse
alleges he asked for substitute counsel in July 2014, but was never appointed counsel
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PCR dpphcgtlon Accordingly, this Court grants Applicant a belated review. of the denial of post-

conviction rchgf pursuant to Auslin v. State, in which he may raise on appeal any issucs that

were raised and ruled upon in his prior application. In order 1o secure this review however,

Applicant must appeal from this Order.

CONCLUSIOIQ

1400 W
7 W4 9102

g 3
9

This Court. advises Apphcant that he must tlle a notlce of intent to appeal ngthmI;lﬁrty
(30) days from the recelpt ot wntten notlce of cntry of this Order to secure approprla;é app"'llate x
review., Hlb attcnnon is a]so dlrccted to ng V. Stat 308 8. C 348 417 S.E.2d 868 (1992) and -

yy
1| W

Rule 243 of the South Caro]ma Appe]lale Courl Rulcs for the approprlate proccdurcs for filing a
belated appeal.

IT IS THFREFORE ORDFRED

1.' That Applicant . be grantcd an appea’l of case 2012 CP-42- 0056 pursuant to
Austin v, State; \ .

2. That all 6ther PCR allegatlons arc waxved and dlsmlsscd w1th preJudlce

3.

That Applicant remaln in the custody of thc South Carolina Department of
-Correctlons :

_ AND IT'IS SO ORDERED this /7. day /L/; 1 i

, 208,
e | .
< /\///// Kbl
Aot )
v - Chief Administrative Judge
- SR © " Seventh Judicial Circuit
\f/_z;.’//{é//{'\/j South Carolina. . o '

We Consent:

Valerie Garcig Giovanoli, Esquire
Assistant Attorney General -
- " Attomey for Respondent -
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STATE OF SOUTH CAROLINA
COUNTY OF CHEROKEE
IN THE COURT OF COMMON PLEAS

RICARDO HERNANDEZ, #348548 Applicant,

A ‘
STATE OF SOUTHNCAROLINA, | o Reg_pondent. )
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Consent Order Granting Belated -
Review Pursuant to Austin v. State has beeh served upon the applicant by mailing one (1) copy
in the United States mail, postage prepaid, addressed to:
Tommy Arthur Thomas, Esquire _
Post Office Box 88 - S
Irmo, South Carolina 29063

This 26™ day of Janiiary, 2018. -

>

' _Lin%lsey McCoy < . Q
Legal Assistant :

SW to before me this 26th day of January, 2018.

Nofary Public for South Carolina.
My Commission Expires: 5/z0/2025
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THE STATE OF SOUTH CAROLINA

In The Supreme Court ‘ T
— @@W@@
APPEAL FROM SPARTANBURG COUNT‘%' 8 '}_\\f\%
Court of Common Pleas o 2 N
Post Conviction Relief \2 GOU
. . )\ \?REN\
—5c o .

J. Derham Cole, Circuit Court Judge

Docket No.: 2012-CP-42-0056

Ricardo Hernandez #348548,............ .......... Appellant, ‘
vs.
State of South Carolina, .......... ettt b e Respondent.
NOTICE OF APPEAL

* Ricardo Hernandez #348548 appeals the Order of Dismissal from the Honorable
J. Derham Cole dated July 10, 2013, pursuant to a Consent Order-Granting Belated
Review Pursuant to Austin v. State, signed by the Honorable R Ke1th Kelly (2017-CP-

-2018

P.O. Box 88
Irmo, SC 29063

Other Counsel of Record: o : (803) 732-5507 -

Valerie Garcia Giovanoli., Esq.
Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211

Attomey for Respondent

Irmo, South Carolina
February 23, 2018
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas
Post-Conviction Relief

J. Dertham Cole, Circuit Court Judge .

Docket No.: 2012-CP-42-0056 -

Ricardo Hernandez #348548,.........cccovmenenrennenennn Appellant,
VS. : |
State of South Caroling, ......cceceensivierneciinneenienninnsne Respondent.
CERTIFICATE OF SERVICE =

I, Jacquelyn E. -:Mill.er-, sec-retaglry..-to Tommy A. Th;)mas, Attorney for the Ai)pellﬂant
hereby cértify that I plaéed 'in the United étates Mail, -a copy of a Notice of Appeal with postage
prepaid and the return add;ess 'c;learly shown on said envelope to Valerie Giovanoli, Esq.“ of" the
Attorney Geﬁerél’:s éfﬁc'e, at: - |

| Valerie Giovanoli, Esq.
Attorney General’s Office

. P.O. Box 11549
Columbia; SC.

(803) 732-5507

Irmo, SC
February 23, 2018
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TELEFHONE:

(803) 732-5507

(803) 732-5508

FACSIMILE:
(803) 781-4226

Tommy A. Thomas |

ATTORNEY AND COUNSELOR AT LAW

HARRINGTON BUILDING
7588 WOODROW STREET
" IRMO, SOUTH CAROLINA 29063

'PLEASE REPLY TO:

‘PO BOX 88
IRMO, SC 25063

INMATE LINE

' (803) 732-6542

February 23,2018

The South Carolina Supreme Court
Daniel E. Shearouse, Clerk of Court
_P.O. Box 11330 e e e
Columbia, SC 29211

RE: Ricardo Hernandez #348548 v. State of South Carolina -

Dear Mr. Shearouse:-
Enclosed pleasé find a Notice of 'Appeal, with attachments and a Certificate of
Service by mail. : Co ’ '

Kindly return a clocked copy to me in the enclosed énvelope. Thank you.

~ Attorney &

TAT/jem
cc: Valerie Giovanoli, Esq. .
Ricardo Hernandez #348548

- G0094



Torzy A. Thomas

ATTORNEY AND COUNSELOR AT LAW

" TELEPHONE: : - HARRINGTON BUILDING
(803) 732-5507 ] 7588 WOODROW STREET
(803) 732-5508 JIRMO, SOUTH CAROLINA 29063

FACSIMILE:
(803) 781-4226

February 23, 2018

PLEASE REPLY TO:
FO BOX 88
IRMO, SC 29063

INMATE LINE

" (803) 732-6542

The Honorable M. Hope Blackley
Spartanburg County Clerk of Court
P.O. Box 3483

Spartanburg, SC 29304

RE: Richardo Hernandez 348548 v. State

Dear Ms. Blackley:

Enclosed please find for filing an ongmal and a copy of a Notice of Appeal with

attachments as well asa Certlﬁcate of Service in the above referenced matter. .

Kindly return the clocked copy to me in the enclosed envelope. Thank you for
your assistance in this matter and please feel free to contact me should you ‘have any

questlons

TAT/jem ,
cc: Valerie Giovanoli, Esq.
Richardo G. Hernandez #348548

Ui 095

Attorney at )






