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Petitioner Nordic Group, LLC (“Nordic”), respectfully submits this reply to the Respondent’s

Return to Nordic’s petition for a writ of certiorari to the South Carolina Court of Appeals.

ARGUMENT

Respondent’s return exemplifies the confusion and gamesmanship that Nordic’s petition cited
as compelling reasons that this Court should grant certiorari in order to bring greater clarity to the
legal doctrines at issue in this appeal. Nowhere is this more apparent-than in Respondent’s primary
argument that “Nordic concedes this action did not involve a judicial sale and therefore waived or
failed to preserve any argument that judicial sale proceedings should apply to the case.” Return at 8.
This argument is nonsense, a direct reflection of the c;,onfusion and gamesmanship that is endemic in
the law pertaining to partition sales and the doctrines of issue preservation.

Itis an indisputable fact that the Master carried out a partition of the heirs’ property through a

judicially supervised and conducted sale. This fact is noted repeatedly in the decree and orders of the
Master. For example:

“It is in the best interest of all the Owners that a partition by sale of the Subject
Property occur.”

(App. 34)

“Upon payment of the full purchase price of $560,000, this Court shall issue a
Master’s Deed to Associated conveying the Subject Property.”

(App. 38)

“At the May 3, 2016 hearing, and by its May 5, 2016 Order, the Court approved the
sale to Associated.”

(App. 50)



Thus, it cannot be questioned that the Master conducted a judicial sale. Nordic never
conceded that such was not the case, and could not do so any more than it could “concede” that the
moon is made of green cheese. What Nordic recognized, and does not contest, is that there was no
public judicial sale of property on the courthouse steps. See, e.g., App. 98 (“Although this action
does not involve a public sale, ...”")!. However, Nordic expressly argued to the Master, “[TThere is
no requirement that a higher bid presented during judicial sales or the hearing in this matter be
reduced to writing under South Carolina law. ‘In the absence of a statute providing otherwise, an
oral bid is sufﬁcient;”’ and cited two authorities pertaining to judicial sales. (App. 98) (quoting 68
C.J.S. Partition § 177; citing Holliday v. McFadden, 188 S.C. 187, 198 S.E. 392 (1938))

.W'hile the cases cited in Nordic’s petition generally deal with public judicial sales, there is
absolutely no reason that their reasoning and holdings should not apply to a non-public judicial sale,
such as that which occurred in this case, and Respondent does not even attempt to offer a substantive
reason that these authorities are not germane. Thus, if the law dictates that bids at a public judicial
sale do not need to be in writing, Holiday v. McFadden, 188 S.C. 181, 191-92, 198 S.E. 392, 394
(1938), .wh}'/ should it be any different in a non-public judicial sale? If the law requires a court
holding a public judicial sale to ensure that bidding is free and competitive, Ex Parte Keller, 185
S.C. 283,291, 194 S.E. 15, 19 (1937), why should it be any different in a non-public judicial sale?

Furthermore, regardless of whether one characterizes the Master’s judicially conducted sale
as a “judicial sale,” Respondent does not challenge the over-arching principle governing partition

actions that “[t]he partition procedure must be fair and equitable to all parties of the action,”

I Shorthand references by Nordic’s counsel to “judicial sales” were made in this context. See,
e.g., App. 52, transcript p.8 line 2.
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Zimmerman v. Marsh, 365 S.C. 383, 386, 618 S.E.2d 898, 900 (2005), the objective of which is to
obtain “the most equitable result.” Id. at 388, 730 S.E.2d at 901. That did not occur here. To the
contrary, competitive bidding was stifled, one bidder was imfairly prejudiced without any prior
notice that a signed contract would be required, and the heirs did not receive the highest price offered
for the property. All because of the Master’s error of law i.n holding that he was “bound by the
Statute of Frauds.” (App. 36) |

Consequently, while Respondent asserts that “nothing in the partition statute bars the Master
from requiring the submission of a written contract,” Return at 15, and spéculates that other factors
may have led the Master to favor Respondent’s offer over Nordic’s, id. at 16-19, these arguments
miss the point.? In response to Nordic’s argument that the partition statute does not require offers to
be in writing, the Master erroneously held that he was bound by the Statute of Frauds, and that is the
basis of his decree. That error is preserved for appeal.

Similarly, Respondent spends considerable space criticizing Nordic for not coming to the
May 3, 2015, hearing with witnesses and evidence, but overlooks the fact fhat the ostensible reason
for that hearing was to determine the value of the property, which the parties had stipulated prior to
the hearing. Thus, the Master stated early in the hearing, “Let’s stick to value for today and get to

that. I know we have more to do at some subsequent time I’m afraid.” (App. 135, transcript p.13

lines 20-22) (emphasis added) It was unclear until the end of the hearing whether or not the Master

intended to decide which bid to approve at that time, and when this became clear he refused to

? In addition, Respondent’s assertion that its contract was better for the heirs in other respects
besides the purchase price, Return at 16-18, is factually inaccurate. As to the contingencies and
non-monetary terms, the offers were identical in all material respects. See App. 152, transcript
p.7 lines 12-18.
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consider Nordic’s higher bid because of his erroneous view of the law: “I’m going to approve the
[Respondent’s] contract as amended today. ... It’s not the highest price that’s coming here, but it’s

the highest price that’s coming here pursuant to law.” (App. 147, transcript p.63 lines 17-21)

(emphasis added)

Furthermore, as argued in Nordic’s petition, both Respondent and the Court of Appeals are
fundamentally mistaken in portraying Nordic’s reliance on its attorney’s oral bid at the May 3
hearing a.s an attempt to put in evidence through an argument of counsel. The statements by counsel
at the hearing did not purport to present evidence not in the record, but rather constitute a binding
offer made by a duly authorized legal representative of the offeror. Thus, it was the offer in and of
itself, and therefore is direct evidence of the same, made on and put in the record, with both actual
and apparent authority from Nordic to make the offer. Respondent again misses the point in arguing
that the law binding Nordic to its counsel’s offer applies only when “a party is trying to avoid the
consequences of admissions made by its counsel.” Return at 12 (emphasis in original). The pointis
that Nordic was fully bound by its attorney’s offer, and therefore it was a binding offer and, under the

partition statute, possessed as much legal validity as Respondent’s written contract.

CONCLUSION

If the decision below stands, the heirs who own the property at issue will be deprived of an
additional $90,000 that they would have received but for the Master’s erroneous conclusion that it
waé incumbent on Nordic to produce a fully executed written contract, on the spot at the valuation
hearing, in order to validate a higher bid. Tﬁere is no such requirement in the law, nor any basis for

itinlogic or policy. Further, it was inequitable for the Master to allow Respondent to increase its bid
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and then deny Nordic the same opportunity. Nordic’s assertion of error in the Master’s decision is

preserved and properly at issue in this appeal, as it was presented to and addressed by the Master in

his rulings.

The Court should grant certiorari to review and reverse the decision of the Court of Appeals.

June 28, 2018
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