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-CERTIFICATE OF COUNSEL

The Court of Appeals 1ssued 1ts de01sron on March 28 2018 (App 260) Counsel for

Pet1troners certrfies that the Pet1t10n for Rehearmg was tlmely made on Aprll 12 2018 (App

289), and denled on May 29 2018 (App 290)

QUESTIONS PRESENTED TR

P D1d the Court of Appeals err 1n applymgthe 1ncorrect\standard of rev1ew apphcable to .

"‘-'appeals from the South Carollna Workers Compensatron Comm1sswn? .-_":ﬂ;‘- ;“} ‘-.- i

: 2 Dld the Court of Appeals err in 1mperm1351bly applyrng the mverse of the substantral'_ ECREE

o 4':ev1dence standard thereby Commlttmg aloglcal fallacy‘7 -%f S

3 o D1d the Court of Appeals err m applyln: the 1nverse of the:substanual evrdence.standard ‘ 1 ': ; o

g '-f"_'to reverse eng1nee1 an opportumty to improperly re- welgh the evrdence and act as fact-: g o

L part” clalm by completely mrsapplyrng the well settl d 'pproprlate standard of revrew? o S

STATEMENT-OF HE_CASE RN

Pursuant to the Rule 242 SCACR East Rlchland,County ‘Pubhc Serv1ce Dlstnct and 1ts

| '--.camer the South Caro'lma State “P tmoners”) thro"gh herr__

' 'v"under31gned counsel respectfully petition this Court to issue a writ of certrorarr based 'on faets . SR




points, and arguments overlooked or misappre_hended by the Court of Appeals as concisely set
forth in the drssentmg oprnlon of Judge Thomas, T

In accordance w1th the South Carohna‘ Workers Compensatron ‘Act the Pet1t1onersz _
provrded proper and adequate med1cal care and treatrnent to James Dent (“Respondent”): o
followmg an adrmtted low back 1njury on May 1 2012 (R 59) In1t1al care mcluded a lumbar.

spme MRI that 1nc1dentally 1evealed a neoplasm in the lung Referrals were made to a back

specrahst Dr Brett Gunter for the workers compensatlon mgury and an oncologlst for the o

unrelated lung neoplasm (R 61 67 147) Dr Gunter o _.er

_._a repeat MRI that revealed‘_ ) :_"._' L

'moderate splnal stenosrs at L3 4 and L4 5 physxcal therapy, and lumbar epldural ster01d B

"mjecuons (R 123 32 146) S1multaneously, the Respondent was dragnosed W1th small cell lungA S

' 4_.,cancer and began months of chernotherapy and rad'atlon treatments (R 129) : s S

| Whlle Stlll m chemotherapy, _Dr Gunter ordered a work' hardenmg program

:, _‘but tthe': _ : -. )

':V'V.Respondent complamed of shortness of breath‘and was unable o complete' thehprogram_-;"v"-f-f‘_-‘if‘.‘-': "

-':-evaluatlon (R 82 83 161 12 16) At the evaluatlon theR 'spon dnt 1nd1cated to the phys' _al : '_" i

theraplst that he d1d not plan to return to work and 1nstead planned to retlre as soon as hls

fworkers compensatron clalm closed (R 82)

Dr Gunter placed the Respondent at maxrmum medrcal nnprovement on May 8 2013 R

. _hmparrment ratlng for any other body part (R 123)

Upon referral by hrs counsel the Respondent underwent a one t1me 1ndependent med1ca1 o LT

- _..-evaluatlon by Dr Leonard Forrest on July 8 2013 whrch lasted a mere hour and a half (R 92- o

- . ..97 182 19 21) Based on thls short exam Dr Forrest aSSIgned a 21 percent 1mpa1rment ratmgto E



the whole person, opined that the Respondent could not return to work at any level yet nowhere
assrgned a separate 1rnpa1rment ratrng to erther leg (R 92 97) The Respondent also procured a

vocatlonal evaluatlon in November 2013 Wthh heavrly rel1ed upon physrcal therapy notes

1nstead of those produced by Dr Gunter (R 98 120) The Petltroners never obtarned therr own':‘_' ERER

vocatronal evaluatlon because the Respondent only sustarned an 1nJury to a srngle body part and A
should therefore be barred from recovery beyond the schedule renderrng any vocat1onal

evaluatron superﬂuous The Petrtroners marntarn that any further drsabrlrty 1s a result of the' :

unrelated lung cancer :tor whrch the Respondent contmued chemotherapy treatments many; - C

months after he reached maxnnum medrcal 1mprovement (R 161 12 16)

By Decrsron and Order dated Aprrl l4 2014 the Srngle Cornmlssmner held that the -

: .“..V,Respondent sustarned a smgle mernber 1nJury to the back hrs rlght leg was only mmrmally L :

affected andthe :;ggoa; contamed ﬁé"ﬁr}iﬁéiﬁﬁéﬁ{ '.faitin'g"ffaf”théalég.' ®. 61 '. 3 \s & one bod

: part clarm the Comrmssroner held that the Respondent was, thus bnly'entrtled to an award for 35 - ; L

'{percent loss of use of the back pursuant to Sectron 42 9 30 and causally-related future medlcal .'__ :.A

'treatment for the back (R 9 11) The Commrssroner also concluded that any other dlsabrlrty R .::-"

stemmed from the Respondent S unrelated lung cancer (R 8)
The Respondent appealed to the Full South Carolrna Workers Compensatronli |

: Commrssron whlch remanded only for clarrﬁcatlon regardrng the ﬁndmg that the rrght leg was

w."m“affected” but thrs was. “a one body part”-clalrn (R 9 12) By Order on. Remand ”the, .

‘ '»Comrmssroner wrthdrew language in Frndrngs of Fact #16 and 22 whlch stated respectlvely that_‘ S

'-_'gthe “Cla1mants rrght leg 1s only mrmmally affected” and “thrs 1s a one body part’ (1e_ o N

L :“_'Srngleton case ” (R 6 8) Otherwrse the Commrssroner reafﬁrmed her prevrous ﬁndrngs that_ f

f:“‘there is no 1mpa1rrnent ratmg in evrdence as far as e1ther leg 1s concerned——even from IR



LT :_-.}Certlorarr based on sard drssent

Claimant’s IME.” (R. 31, 33). The Commissioner again concluded that the Respondent was not
permanently and totally drsabled and was only entrtled to an award for loss of use of the back
pursuant to Sectron 42 9 30 (R 34 36) The Appellate Panel afﬁrmed (R 53)

to make 1ts own ﬁndmgs that the Respondent sustamed a separate 1nJury to the rrght leg, was o »
permanently and totally drsabled under Sectlon 42 9 lO due to the Work-related mJury, and was _

not drsabled because of the unrelated lung cancer for whrch the Respondent contmued to treat . g

after release from care for hrs work-related mJury Dent 2 E chhland Cntv Pub Serv Dlst . -

No 2015 001702 2018 WL 1513963 at*3 6 (Ct App Mar 28 2018) Notably, in, her dlssent 2

)Judge Thomas beheved the Court of Appeals ‘was constralned by the substant1al ev1dence‘

. --lstandard of reV1ew and should afﬁrm

Because the Court of Appeals d1d not apply the proper standard of rev1ew m 1ts de: isi

'to reverse the Pull South Carohna Workers Compensatlon Commrssron the Pet1t1oners __ SRR

.'respectfully request thls Court grant the1r Pet1t10n for Wr1t of Certloran and re-afﬁrm the Full o RN

» 'rev1ew on appeal ﬁom the Full South Carohna Workers Compensatron Comrmssron is the ‘_ "'_; e



substantial evidence standard. No jurisdictional__ question is presented to trigger the applieation 4
of the only other standard of revrew p0551bly applrcable de novo revrew

In South Carohna the Admmrstratlve Procedures Act estabhshes the “substantral

ev1dence standard for Judrcral revrew of decrsrons by the South Carohna Workers R

Cornpensatron Comrmss1on and other state agencres Lark V. B1 Lo 276 S C 130 133 34 276 _
S. E2d 304 305 06 (1981) (01t1ng S C Code Ann § 1 23 380) (statrng the Commrssron “1s

clearly an agency wrthln the meamng of S C Code Ann § 1-23 310 et seq)

Under th1s standard the Court of Appeals revrew “1s hm1ted to decrdmg whether the'. S __: '

appellate panel’s dec1sron is unsupported by substantral ev1dence or is controlled by some error e

.of law ? Gadson V. Mlkasa Com 368 S C 214 221 628 SE2d 262 266 (Ct App 2006) ,

;_E(crtmg S C Code Ann § 1 23 380) (emphasrs added) “The comm1ss1ons decrsron must be_ . '}

¥ B ;:,afﬁnned 1f the factual ﬁndrngs are supported _by substant1a1 .evrdence in therecord ” -J ngs v n B

:'“;‘.‘Chambers Dev Co 335 S C 249 516 SE2d 453 458 (Ct App 1999) (quotmg Minor V :

::Phlhp_s Prods 329 S C 321 494 S E 2d 819 (1997)) (emphasrs added)

T “Substantral evrdence is. “evrdence Wthh con51der1ng the record as a whole Would L o

allow reasonable mmds to reach the conclusron that the admmrstratlve agency reached ” La.rk ‘

276 S C at 135 276 S E 2d at 306 (quotmg Laws V. chhland Cntv School D1st No 1 270 S C N o

::492 243 S E 2d 192 (1978) Thrs means, that even 1f the Court of Appeals dlsagrees w1th the. . L

W,Vdecrsron of the Full Comrmssron the Court of Appeals must nonetheless afﬁrm 1f the decrsron. . o

is supported by substant1a1 ev1dence J 1ng 335 S C at 516 S E 2d at 458

However 1nstead of utll1zmg the substant1al ev1dence standard the Court of Appeals e



precedent makes clear such a rev1ew is simply proh1b1ted here Thus the Supreme Court should

grant thls Petrtron 50 that the case sub Justzce can be re- exammed through the approprrate lens

In short as recently ordered in Nero V. S C Department of Transportatlon thls Court o

vshould remand the case at bar wrth 1nstruct10ns to 1ssue a new ruhng applymg the correct IR

standard of rev1ew 422 S C 424 424 812 SE2d 735 737 (2018) (remandmg workers

compensatlon case to Court of Appeals w1th 1nstruct10ns to 1ssue a new rulmg applylng the o o

correct standard of revrew) ‘ _':

The Supreme Court should further grant thrs Petrtron for Wnt of Certrorarl because not |

;:only d1d the Court of Appeals entlrely fall to apply the correct standard _of revrew 1t also B

~71.."-concom1tantly commrtted a loglcal fallacy Plamly, such a contrrved apphcatron constrtutes - o

o ';reversrble error :

Basrc proposrtronal logrc drctates that the mverse of 'a condrtronal statement canno be_"_f' S

'-flnferred from that condrtlonal statement The condrtlonal statement here 1s snnply 1f there 1s: _ USRS

substantlal ev1dence 1n the record to support the Comrmssron s decrsron then the Court of

- Appeals must afﬁrm de mgs, 335 S C at 516 S E 2d at 458 Pursuant to basrc tenants of_ —

RN ;F 1rst the Court re exammed the Record 1n search of “substantral ev1dence” to support_lts desrred e ‘ -

EE -:opposrte decrsron See, e g Dent 2018 WL 1513963 at*4 (1dent1fy1ng ev1dence in the Record S -




_:“;-also grant thls Petltton because the Court of Appeals erred in

R "evrdence and actlng as fact-ﬁnder .,

of pain in the leg and labelmg as “substant1al ev1dence” of 1nJury) In certaln aspects the search

for substantlal ev1dence” to support 1ts desned decmlon proved demdedly stramed—a fact

remarked upon by the dtssent Compare Dent 2018 WL 1513963 at*5 (“[W]e note a o A

transferable skrlls capac1ty analysxs

'1ev 'ale”. there We ‘.'__o Job tltles that would be X

[Respondent s] cunent transferable ab1llt1es ”) wrth Id at *7 (Thomas J dlssentmg) _‘

(“[T]he majorlty s rehance on the ‘transferable SklllS capacrty ana1y31s wmch is located w1th1n o sl

the above mentloned vocatlonal report IS mlsplaced the analy31s searched for potentral JObS

for [Respondent] based on crlterla that assumed he could not physrcally perform any manual L

'labor ot even a sedentary JOb Predlctably, such an analysrs returned zero potentlal jObS ”) For_'”'f PR

:.'th1s reason J udge Thomas stated in her drssent that the Court of Appeals was constramed by the -_ Ll

. .-;.substantlal ev1dence standard of revrew 'and should afﬁrm Upon this drssent the Supreme Court_: - :':4 )

-sufﬁc1ent bas1s alone for grantlng thls Petltlon for ert of Cert1orar1 the Supreme Court should .

gagmg m re we1gh1ng of thei ;"‘5:;; -




In South Carolina, it is well-settled that the Appellate Panel of the Commission—not the

Court of Appeals—serves as the ultrmate fact ﬁnder Hartzell V. Palmetto Colhsron LLC 415 _

S.C. 617 622 785 S E2d 194 197 (2016) As such the Appellate Panel makes “the ﬁnal o =

determmatlon of wrtness cred1b111ty and the welght to be accorded ev1dence ? Shealv V. Arken" |
Co., 341 S. C 448 455 535 S E. 2d 438, 442 (2000)
In derehctron of duty, the Court of Appeals nevertheless engaged in a re- we1gh1ng of the

ev1dence when 1t rehed upon and repeatedly c1ted to the opmlons of Dr Fonest the physrcal_

theraprst and the Respondent s vocatlonal expert over the op1n1on of the authorlzed treatmg o

physmran Dr. Gunter upon whrch the Appellate Panel of the Comm1ssron chose to rely and R

afforded the most werght See e. g Dent 2018 WL 1513963 at*5 (“Although Dr Gunter

- -opmed Dent could work at 2, medlum duty level We note a transferable skllls capaclty - o

. analysrs ) The Court of Appeals 1n turn re labeled th1s ev1dence as more persuaswe than o T

-'that rehed on by the Appellate Panel

After the Court of Appeals took on the prohlblted roll of fact ﬁnder and made 1ts own :_ |

specrﬁc ﬁndrngs that contradrct those made by the Appellate Panel such as znter alza “We ﬁnd _ IR

the ev1dence of Dent’s leg pam 1n the record is substantlal evrdence of an 1njury affectmg Dent'
rrght leg ” Id at*4 However these fmdlngs must be overruled because the Appellate Panel of ‘
: ‘the Commrssron—not the Court of Appeals——serves as. the ult1mate fact-ﬁnder See,_ e_.g_.,

Hartzell 415 SC.at 622 785 S. E2dat 197

The Court of Appeals was in error when makmg 1ts own new factual ﬁndmgs See Id

o 415 S. C at 623 785 S E2d at 197 (the court “must not engage m fact—ﬁndmg that would. - :

'4“-.d1sregard the Commrssmns factual ﬁndmgs”) Therefore the Supreme Court should grant th1s' -




Petition for Writ of Certiorari and force the Court of Appeals to disengage as fact-finder and re-
assume 1ts proper role

Iv. Bv Ap lvlng the Inverse of the Substantlal Evrdence Standard the Court of Apneals
Ess' '

all mtents and purposes——a de novo standard of revrew But thls Supreme Court has repeatedly,

and recently, made clear that only in the review of _]urrsdrctronal questrons should the de novo_

standard be applred See, e.g., Nero 422 S C at 424 812 S E 2d at 737 (holdrng the substantral o -

evrdence standard apphes to revrew of non-Jurrsdrctronal 1ssue)

4- Whrle only in Jurrsdrctronal cases may the Court of Appeals “take 1ts own Vlew of the B

-__preponderance of the evrdence ? the Court of Appeals dld exactly that here erkrnson ex rel - '_ R

‘. ferkrnson V. Palmetto State Transp Co 382 SC 295 299 676 SE2d 700 702‘

":?(2009) (c1t1ng S C Workers Comp Commnv Rav Covmgton Realtors Inc 318 S C 546 547 A Sy

'459 S E 2d 302 303 (1995)) The only drfference is srmply that the Court of Appeals cleverly_ o _-: L

labeled 1ts revrew as the “substant1al ev1dence” standard of revrew _ :*: : '

In actualrty, _the Court of Appeals “took 1ts own v1ew re-werghed the evrdence and o

made 1ts own ﬁndlngs contrary to those made by the Appellate Panel But the Court of Appeals

-_must be made to apply the true and correct version of the substantral evrdence standard of rev1ew_ o

wrthout regard to the decrsron that the Court would have made 1f 1t had been 1n the. - s )

Commrssron S posmon For thrs reason the Petrtroners respectfully request that the Supreme e

Court grant thrs Petrtron for Wrrt of Certloran



A" In Reality, this is Simply “a One Body Part” Claim Unnecessarllv Convoluted by a
Complete Mlsapphcatron of the Well-Settled Approprlate Standard of Rev1ew

Frnally, the Supreme Court should grant thrs Petltron because the Court of Appeals erred:
plaln that radlculopathy is snnply not con81de1ed a separate 1nJury w1th1n the South Carolma .
Workers’ Compensatlon Act. Thus the Court of Appeals overstepped the bounds of its authorrty A

in rmposmg a new finding that it should have never made and that ﬂles in d1rect contraventlon of

established lav,

South Carolina prec.edent | plalnly prohibits characterlzlng radiculopathy as a separate .

body part in Workers compensatron cases. See e.g, Flshburne V. ATI Svs lnt’l 384 S C 76 o
89 681 S E 2d 595 601 (Ct App 2009) (afﬁrrmng Comm1ss1on s order that specrﬁcally stated__ .

f10 percent award for loss of use of the back under the schedule in Sectlon 42 9 30 encompassed

;any rrght lower extrernrty 1ad1culopathy and notrng that clalrnant presented no evrdence of a. . B

separate 1nJury to her r1ght leg)

The only case 1n wh1ch radlculopathy has been held to constrtute an mjury to 2 separate Co

body part was. Beckman V. Svsco Columbla LLC 408 S C 501 759 S E2d 750 (Ct App .

2014) Importantly, thrs decrs1on was subsequently strlcken and de-pubhshed by the Supremei . o

: :Court 414 S C 538 779 S E 2d 554 (2015) Thus 1adrculopathy complamts do not equate to )

. ,..1nJury to.a separate body part in, South Carohna

But here the Court of Appeals made new. and separate ﬁndmgs that the Respondent‘_ E "

B .'-sustamed 1nJury to a second body part——the leg based on 1adrculopathy due to the admltted back _ '

, :_'Z’lmjury—wrthout regard to the above case law Indeed all medrcal ev1dence m the Record__ B ERE

o ..‘:supports that the Respondent sustamed only an 1nJury to hrs back and no other body part. ' (R 61- e S

- ! 1 l9 123 48) The Record is also devord of any 1mpa1rrnent_rat1ng to erther leg to support a . S

_ .__‘:10.



separate injury to either body part. (R. 61-119, 123-48). Even the Respondent’s own IME did
not produce evidence of any injury to a second body part despite radicular complaints. (R. 92-

97).

As a result thrs case constrtutes nothmg more than “a one body part” clalm and the _ e

Respondent farled to estabhsh a second body part was rnJured But When an mjury is conﬁned
to a smgle scheduled member compensatron 1s hrmted to that prov1ded under the schedule 1n
Sectron 42 9 30 and a clarmant cannot recover under the general dlsabrhty statute 1n Sectron 42-_

9-10. Srngleton V. Young Lumbe1 Co 236 S.C. 454, 473, 114 S.E.2d 837, 846 (1960) See also

Wrgfall V. Trdeland Utlls Ine., 354 S. C 100 101 02 580 S. E 2d 100 104 (2003) (reafﬁrmmg

the holdlng in Smgleto )

Thus the Court of Appeals erred in ﬁndmg that thrs is not “a one body part” cla1m whenv _ |

opp031te conclusron On thrs basrs the Supreme Court should grant th1s Pet1t1on and reverse the_ - R

Court of Appeals decrsron

CON CLUSION

For the foregomg reasons, the Petmoners respectfully request that the Supreme Court U |

grant therr Petrtron for ert of Cert1orar1 regardmg Dent V. E Rlchland Cnty Pub Serv Drst

'---»»-No 2015 001702 2018 WL 1513963 at*l 6 (Ct App Mar 28 2018),

;_reversed the decrsron of the Appellate Panel of the Workers Compensatron Comm1ssron

In patent error, the Court of Appeals mlsapphed the substantlal ev1dence standard of '

Whlch lmprowdenﬂyr.r.,r.:_..r__..v',..'__...r.._..._._..

"r,revrew Thrs not only const1tuted a logrcal fallacy, _but also glfted the Court of Appeals w1th an o :

L unprecedented power to engage ]

T ‘werghlng of evrdence and fact ﬁndlng'. As a result the n

-"Court of Appeals conducted nothmg short of a de novo revrew whlch 18 stnotly reserved for_ AR,




jurisdictional questions In short, thrs is a mere “one body part” clalm mired by the Court of
Appeals tortured m1sapp11cat10n of the correct standard of revrew _

’I‘hus Petmoners request the Supreme Court grant the Petmon for Wrrt of Certloran and

ssue a 1e-affi the Orde of he Rl Soth Carlina Workets” Cormpensaion Commission.

g _fRespeetfully submitted,

. :.}EvelynA f‘A,rton, Esq (s c BAR# 102792) -
. Turner Padget Graham & Laney P A. : '
_...J200 E. Broad Street
~ "P,0.Box 1509 ‘29602) .
" “iGreenville, South Carohna 29601
L iATelephon ‘(864) 552 619

. Tme27,2018 .~ ATTORNEYSFORPETITIONERS . = =




e 3 »addressed to.the followmgf ;'ff

"THE STATE OF SOUTH CAROLINA R
In the Supricmc_coqrt_._( RECEEVED -

N APPEAL FROM SOUTH CAROLINA JUN 29 a0
WORKERS’ COMPENSATION COMMISSIO SR
SR APPELLATE PANEL"A':;: - STC Court OfAPP‘”afS o

 Appellate Case No.: 2015001702 (Opinion No. 5548, Filed March 28,2018) .

James Dent, .Emplqyég: e TR s e, 'Rcspondcnt,

: -‘ f'v.East Rlchland County Pubhc Serv1ce Dlstnct Employer and RN SRR
o jState Acc1dent Fund Carrler j,_'j : . '_" e Petltloners

".:".'-'deposmng'é copy. of th same in the Umted Staies Ma11 postage prepa1d .on Jun 27, 2018 ._

o ._:'1315 EImwoodAvenue ‘ f' TR
- *Coluinbia;SC 29201 S
’ .!._Attorney for Respondent ARSI

ounsel :by
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Turner | Padget

June 27, 2018

David H. Keller
Email: dkeller@turnerpadget.com.
Writer's Direct Dial: 8645524622

The Honorable Linda Allen
Clerk of Court

South Carolina Supreme Court
PO Box 11330

Columbia, SC 29211

Re:  James Dent, Employee/ Respondent v. East Richland County Public Service
District, Employer, and State Accident Fund, Carrier, Petitioners.
TPGL File No.: 04206.00189
WCC File No.: 1205879
Appellate Case No.: 2015-001702

_ Dear Ms, Allen:

Enclosed is Petitioners’, East Richland County Public Service District and State Accident
Fund’s, Petition for Writ of Certiorari in the above-referenced matter. Pursuant to Rule 242,
SCACR, I have attached hereto an original and six (6) copies of the Petition as well as two (2)
copies of the Appendix, one of which remains unbound. Furthermore, pursuant to Rule 242(c),
“no filing fee shall be required ... petitions filed by the State of South Carolina or its agencies or
departments.” Therefore, no filing fee is necessary.

By copy of this letter, I am also serving a copy of the Petition on opposing counsel by
United States Mail with first class postage prepaid.

Very truly yours,
Turner Padget Graham & Laney, P.A.

O

David H. Keller, Esquire RBCEIVED
DHK/EAN JUN 29 2018

Enclosures SC Court of App@a!s

Matthew C. Robertson, Esquire (w/enclosures)
Page Snyder Hilton, Esquire, (w/enclosures) (via email)
The Honorable Jenny Abbott Kitchings

TURNER PADGET GRAHAM & LANEY P.A, © www.turnerpadget.com P 864-552-4600 F 864-552-4620
Columbia | Charleston | Greenville | Florence | Myrtie Beach 200 East Broad St., Suite 260 (29601) | P.O. Box 1509, Greenville, SC 20602
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Turner |Padget

PO. Box 1509, Greenville, SC 29602

04206.00189

Frst Class Mail

RECEIVEL )
JUN 29 2018
SC Court of Appsals

The Honorable Jenny Abbott Kitchings
Clerk of Court

The South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

tHasler
6/27]

FIRST-CLASS MAIL
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