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A

STATEMENT OF ISSUE ON APPEAL
Whethér the trial judge erred in denying appéllant’s motion for a direcféd verdict because

the only evidence was that the complainant consented to sex in exchange for pain pillS?



STATEMENT OF THE CASE

On May 19, 2016, a Colleton Co.unfy. grand jury indicted appellant for third-degree
criminal sexual conduct.. R. 122 — 123. On March 27, 2017, appellant was tried before the
Honorable R. Lawton Mclntosh and a jury. R. 1. Reed Evans represented the State. R. 2.
David Mathews represented appellant. 'R. 2. The jury convicted appellant. R. 113, 1. 5 - 11.
Judge Mclntosh sentenced appellant to ten years’ Imprisonment. ‘R. 119, 11.-6 — 17. This appeal

follows.



- ARGUMENT

The trial judge erred in denying appellant’s motion for a directed verdict because the only

evidence was that the complainant consented to sex in exchange for pain pills.

~ Factual Background

While the facts of this case are morally repugnant, the only é'vidcnce’ presented by the
State was that the sixteen-_}‘/ear—old complainant consehted to sex with éppellant, her graﬁdfather,
in exchange for pain pills. R. 11, 1. '14 — 46, ‘1. 13. Compfainant’s testimony on direct-
examination was so wholly lacking in 4€’:Vidence that defense cbuns¢1 elected not to ask a éihgle
question on cross-examination. R. 46, 1. 12 — 13. The trial judge denied appellant’s dirgctéd
verdict motion on cohsent without exﬁlanafcioﬁ and without taidhg argument from the solicitor.
R. 110, 1. 24. Likely echoing the thoughts of the jurors who convicted af)pellant becauée he had
sex with his granddaughter and not because thc‘:. évidence proved coercion, the trial judge said at
sentehcing, “I can’t—if that had been my granddaughter, we wouldn’t be having trial, 'm
afraid.” R.118,1. 12 - 14.

Appellant is complainant’s maternal gr‘and_father.. R. 14, 1l. 8 = 9. Complainant had -
scoliosis. R. 20, 1l. 4 — 6. She got ibupréfen fro‘r.n her doctor for the pain, but wanted pain pills
(not prescribed for her) from appellant. R. 20, Il. 9 — 20. No dispute existed that complainént
was over the agé of sixteen at the tirﬁe of the sex. R5 8, 11.3-9. |

On the nighf in qhestion, appellént took complainant to a Chinese restaurant for take-out.
" R. 21,1 7-22,18. Next they went to a gas station. R.21,1.7 22, 18. When they-st'opped at
the gas station, complainant surreptitiously began recording appellant with her cell phone. R.23,
: l.' 6 —26,1.17. On the recérding, appellant aﬁd complainant are clearly in a car. State’s Ex. 2G.

Appellant tells her to change into a pair of shorts with no underwear.. State’s Ex. 2G. They
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discuss éomplainant getting the pills and-appellant £elis'her not to tell anyone she got the pills
from him. State’s Ex. 2G Complainant tells her that he wants to teach her about being a young |
woman. State’s EX. 2G. They arrive at the house and he tells -ﬁer to go inside and put on the

- shorts. State’s Ex. ZG. While the conversation betWeen appelléﬁt and cdfnplainémt is repulsive,
nothing on the recbrding proves 1agk of coﬁseht—; State’s Ex. 2G. The recording does prove .
complainant' had access to a cell phoﬁe and was'in a hquse where she could have stayed and
refused to go with appellant. Instead, she changes into tﬂe shorts:an"d_ gets back into his car..

The closest cofnpl’ainan_t came to meeting the coercion element of the sfatute was when
she testified that shé went inside the house, put on the shorts, and returned to appellant’s car -
because she was “scared he might hur{me. r'no.re than v'\(hatv he -;zvas~ going to dd.” R. 28, 1. 17 - ,
29,1. 1. She expected appellant té hur’t:her', she was émBarrassed, and felt pressure. R. 29, 11. 2‘—
7.. She did not want to-have sex with her gragdfather. .R",29’ 11 10.—12. But, as the solicitor’s
immediate questioning following this festimon}; fnakes clear, complainant néver told‘the'se things
to appellant:

You’re telling us you didn’t want to have sex with your
grandfather?

o

-No.

Have him‘touch you?

No. | |

What did you tell yhi‘m.? Did_ yoﬁ tell h1m all‘ of these feelings?
No.

Do you remember what you did t_éll hfm, if énything?

No.

o S Y S = B

- Did you tell him it would be okay?-
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A No. '
R.29,11. 10 - 22.

Complainant’s t'estimony was consistent- that she agreed to have sex with appellant for
pills. R. 27 11. 6 8. The sol1c1tor asked, “Was he offering to glve you p1lls in retum for domg
i thmgs to you?” R.27, 1L 6 - 7. Complamant answered, “Yes.” R 27, 1. 8. They drove to * -
appellant s fr1end’s house, then after receiving a phone call that her'aunt was home, they drove to
~awooded area where they often went fishing. R. '29 1.23 - 32, 1. 2. |
| Appellant parked and turned off the car. R. 32 1. 15 - 19 Complalnant knew what was
going to happen R 32, 1L 20— 22 Appellant gave her the pills. R 32 1. 23 —25. She d1d not
ingest the plllS. R. 33 1.8 —12. He fondled complamant ] breasts and gen1tals. R.33,1L. 17 -
-36, 1. 18. Appellant unzrpped his pants ‘and put on a condom R 36, l1I. 3 — 4.- She heard h1m..
tear open the condom package R.36,11.5 - 7 She knew what a condom was. R. 36,11. 8§ - 9.

They-began hav1ng 1ntercourse. R. 33, l 17 =36, 1. l8.A
| Complainant did not say anything A.even though the interconrse hurt. R. 36, 1l. 10 — .22
Appellant had sex with complamant until she pushed h1m and he stopped R.37,11. 2 —20. She
" never said “no” or “stop and testlﬁed “All 1 d1d was cry.” R. 37 1. 12 —15. When the solicitor
asked how appellant knew “that hehad to stop, compla1nant said, “He just kept going, but I kept -
pushing.” R.37,11.19 - 20. Appellant s_topped and took her to her grandrnother’s house. R 40,.

1. 16 -42,1. 15.

The following questioning on__direct-examination by the solicitor shows that
complainant consented to sex for pills and appellant stopped when complainant manifested' her
lack of consent. Counsel apologizes for the mult1 -page block quotat1on but this testimony

cannot be adequately paraphrased
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Do you remember talking to me in this case about the pills and
how they relate to what he did to you?

Yes.

Did you ever tell me that you told him it would be okay to take‘
the pill—to give you the pills and you would do these things? .

Yes.

You ‘;old me that? -
Yes.

Did you tell him that?
No.

So, which is the truth"? 4

What I told you.

._Which is what?

Me accepting the pills and letting him do whatever.

. Okay. It’s okay, as long as you tell the truth. So, you told

him he could do things if you got the pills?
Yes. |
Tflat’s whét you told him, but what did you feel?
I wénted to say no and—

Why didn’t you?

Because I was scared.

. So you told him it would be okay at first?

Yes.
But it wasn’t okay?

No.
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. And did you ever tell him after he started, that it wasn’t

okay?
No.
But you did push?
Yes.

And he got off you? |
Yes. |

And you were crying.‘.7
Yes. |

Tell us a little bit more about why you felt theit §ou had to say,

‘even though you didn’t feel it inside, that you had to say that it

was okay for him to do these things? Do you understand
what—that’s probably too complicated a question:

It was.

. P’m sbri‘y. Are you telling us that you didn’t feel in your

heart that you wanted this, right? =
Yes.

Because you’re old enough where you can miake that decision
under the law, right?- '

_Yes.

But you’re also telling us that with your words to him, you
told him it would be okay in return for those pills?

Yes.

. Why did you feel one thing in your heart and tell him another? -

I was scared and embarrassed.



R. 39, 1. 13 — 41, 1. 21 (emphasis added). Defense counsel declined to cross-examine
complainant. R. 46, 11. 12 - 13.

The police interviewed appellant and the State admitted his recorded statement into
evidence. R. 53, 1. 12 — 56, 1. 1. State’s Ex. 1B. Defense counsel accurately described .
appellant’s interview as a “trainnwreck,” but a;[ no point did appellant admit to anything that

. would establish lack of consent. State’s Ex. 1B. Appellant spent the majority of the interview
trying to convince the officer that on complainant’s cell phone recording, he was actually talking
toa girlfriehd and not complainant. | State’s Ex. 1B. The girlfriend unequivocally denied that she
waé involved in any such conversation. R. 62,1.22 —64,1. 17. |

After the State rested, appellant moved for a directed verdict on the basis of éo_nsent. R.
73, 11. 15 — 23. Appellant argued thﬁt the oﬁly éyidence was that complainant “told him it was
okay,” never said it was not okay, and appellaﬁt stopped when complainant pushed him. R. 73,
1. 15 —23. Appellant argued, “And I don’t see ilOW there could be anything but consent, and I
move for a directed verdict.” R. 73, il. 15 — 23. The trial judge summarily ruled, “That’s
denied,” without taking any argument from the State or offéring any reaséning. R. 73, 1. 24.
Discussion

Despite the repulsive nature of this case, no evidence exisfed that this sex was

nonconsensual. This case is not a credibility contest and the Court need not weigh the evidence.

State v. Bennett, 415 S.C. 232, 235-37, 781 S.E.‘2d 352, 353-54 (2016) (discussing directed
verdict standard of review on appeal). All'that'is'requifed is an arialysis of the complainant’s
" testimony and whether, as a matter of law, no evidence exists from which a reasonable jurof
could infer guilt. Id. Complainant adrﬁitted she consented to sex with api)ellant and when AShe

| pushed him, he stopped. R. 39, 1. 13 — 41, 1. 21. After the affirmative giving of consent, it



cannot be rape if the complainant only “feels in her heart” thet she does not wan‘e to have sex and
this feeling is not commueicated; to the defendaht. R.39,1.13-41,1.21 .‘ |

Third-degree criminal sexual conduct requires fhe State to prove .a defendant used “ferce
or coercion to accomplish the sexuél batteriy,” .KS.C.ACVOde Ann. § 16-3-654(1)(a). The Supreme.

" Court interpreted this element of section 16-3-654 after a defendant challenged it as void for

vagueness. State v. Hamilton, 276 S.C. 173, 176-78, 276 S.E.2d '7 84, 786 (1981). Speciﬁcally,'
the defendant argued that “force and coercion” were such Vague “terms that the statute
criminalized consensuai behavior. Id.

The Hamilton Court rejected the defendant’s afgument, holding, “The argument that
consent is not a defense is v;/ithout merit.” Id. “Force and coerc_ion»as used in the statute, have
basically the same meémirig.” & “They mean to make a person follow a prescribed and dictated"
course; to inflict or impose: force one’s will on someone.” Id. (internal quotations omitted). The

- Court reasoned fhat the statute contéined the requirement that the ‘v‘sexual battery be committed

b

without the consent of the victim. .. .” Id. Therefore, the State was required to prove
. complainant did not consent to sex with appellant.

By her express answers to questioning from_the solicitor, complainant admitted she

consented to éex with appellant. R.39,1. 13 - 41, 1.A 21. When the solicitor asked her whether
she told appeﬁant “it iwould be ekay 1n return for those .'pills,"’ | complainant ‘unequivocally
aﬁswered, “Yes.” R. 41, IL. 13— 16. She agreed ehe felt one thing in her hedrt and told appellant
something else. R. 41, »11.. 17 - 21. The solicitor argued to the jury, “If you believe ;[hat she gave
consent and it lasted the .w‘hole-_time‘ and thaf wasb what she wanted, Fhen what [defense counsel]

is about to tell you is right. If you believe that, you set him free.” R.87,11. 6 - 10




In our state’s rape cases rejecting directed verdict arguments based on consent, the
victims testified that they refused to have sex with the defendant and the defendants’ actions are
threatening or used force. In Hamilton, the defendants grabbed the victim and forced her into the

back seat of a car. Hamilton at 179, 276 S.E.2d at 787. No sﬁch force was used in this case.-

In State v. Burroughs, 328 S.C. 489, 494, 492 S.E.2d 408, 410 (Ct. App. 1997), fhe Court
rejected the defendant’s directed Verdiét argument on consent. The defendant argued the vibtirﬁ
failed to reject or otherwisé resist hié advances. .Bu'rroughs at 495, 492 S.E.2d at 410-11. The
" Court easily dispatched this argument because the victim .te_sti'ﬁed she made “repeated refusals
and that she was in fegr for her life.” Id. The victim’s testimony created a jury question in
Burroughs. Here, complainant unequivocally testified Fhat .she assentedvt'o sex. Complainant
never testified about any refusal to have sex with appellaht. When she pushed him, he stopped;

No jury question exists.

The élosest modern consent case to appellant’s is State v. Richardson, 358 S..C. 586; 595.
S.E.2d 858 (Ct. App. 200'4). The d_efendant in, Richardson told the victim’s father, a preachevr,
that he represented an organization that helped churches obtain federal grants. Richardson at
589, 595 S.E.2d at 859. The defepdant stayed at the victim’s house. Id. He demanded sexuai
favors from the victim, who wés six£eeh years old.' Id. He threatened that if she did not ilave sex
with him, he would not heli) her family or her church and justiﬁéd his actions “with scriptures.”
Id. at 589-90, 595 S.E.2d at 859-60. |

On appeal, the ’defendaht argued he was entitled to a directed verdict because the Stét'e
failed to prove force or coercion. & The'Court rejected his argument that “coercion” only
meant “threats of violénce.” Id. The Court reasonéd that the defendant’s use of his religious

authority and his repeated threat to withhold financial assistance created a jury question on the -
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coercion element. Id. at ‘;592-93,_ 595 S.E2d at 861. Importantly, the victim testified that_

Richardson “had sexual intercourse with her despite her refusals and her questioning whether -

he was wrong in what ‘he was doing.’-f ld (emphasis added).,
The key factual point in Richardson is that' the‘ViCtim refused. Unlike Richardsen' no 1
testlmony about any verbal refusal exists in, tl’llS' case. When the complalnant manlfested a lack
of consent by her push appellant stopbed and drove her home: The ‘VICtlm in ‘R1chardscn :
verbally refused and her refusals were met with threats: The complalnant here ne;/er refused.
Also unl1ke R1chardson complamanthere adm1tted she speclfically, verbally consented

to sex. The victim in R1chardson never test1f1ed that she consented only that she abandoned her

//

- refusal after being threatened: No evidence.exists that appellant ever threatened com_plainant,at :
all, rnuch less with: violence. Richardson stands for the proposition that when a person 1n
authority uses threats tQ ovefcofne a r.efusalv' to have hsex- it creates a question for the jury.
Richardson does not mean that a jury question exists‘when a person verbally. consents to sex
without threats in eéxchange for sornething she wants, Ultimately, Richardson is about what type
of threats result in coercion; not consent. Appellant’s Case is about consent.

The disturbing nature of a ‘grandfather having sex with his granddaughter cannot be
alloWed to cloud the legal analysi's of lawyers and judges. Defendants cannot be convicted
because they are bad people, but only because the State proves they hai/e_committed the char’ged
crime. Trial judges have the ability to grant directed verdicts pre.cisely because cf cases like
‘this—when the facts and'character of the defendant are so repugnant that they overccmethe

jury’s ability to apply.the law and hold the State to its burden of proo-f.
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The State chose to charge appellant with a crime that required proving lack of consent.
The State’s witness testified she consented. The State’s proof failed as a matter of law. This

Court should reverse.
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. CONCLUSION

For the foregoing reasons, appellant’s conviction shouid be reversed.

David Alexander
Appellate Defender

ATTORNEY FOR APPELLANT

This 27th day of June, 2018.
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