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PER CURIAM James Wayne Mlller appeals his'cenvictions f01 second-degree:
criminal sexual conduct-and-incest, arguing the trial- court efred by (1) denying his
motion for a contmuance and fallmg to-or der-a competency examination to



1_'. We find the trial court drd not abuse its discretion. by denymg

 the crrcumstances present in every case, partrcularly in the re:

* proverbial Héns teeth." " (quotlng State v. McMiilian, 349 S C. 17,2

E We also _f nd the trlal court d1d not abuse its d1scret10n by falhng to orde

i as competent to 'stand trial'and (2) permitting Dr: Allison Foster
to. testlfy as an’ _pert il child abuise assessment because the subject matter of her
testimony‘was, unreliablé and her testimony 1mproperly bolsteréd the victim's
credibility. We afﬁrm , '

_ er'.s motion
for a continuance. See State v. Yarborough, 363 S.C. 260, 266, 609 -S.E,Zd 592

595 (Ct. App. 2003).("The granting of a motion for & continuance is. '
sound-discretion of the trial court and will not be disturbed absent. I
of an abuse of discretion."); State v. Meggett, 398 S.C. 516, 523,728 ST 92,
496 (Ct App 2012) ("An abuse of dlscretlon ar1ses from an. error of lawora

trial )udge at the time the request is denied."); Yarborough'- _'
S.E:2d at 595 ("Reversals of refusals of continuances 'are: about' '

602, 604 (2002))).

offense ormclvrl. contempt is, not ﬁt to stand trial because the person
capacrty to: understand the proceedmgs agamst him or to a551st in h1

‘[cout't] to order a competency exammatlon if there is reason to beheve that a N

person charged with-a criminal offense is not fit to stand trial;or dermg a

competency examination.is within the discretion of the trial [court] and arefusal t to o

grant an examination will tiot be disturbed on‘appeal absent aiclear showing-of an'
abuse-of discretion."); State v. Burgess, 356 S.C. 572, 575;590 S.E.2d 42, 44 (Ct.
App. 2003) ("Factors to ‘be considered in determining whether further i inquiry into

a defendant's ﬁtness to stand tr 1al is warranted include evidence of hlS or her

I We decide this case wrthout oral ‘argument pursuant to Rule 215, SCACR B



. irrational behavior; his or'her demeanor at tr1a1 and any prior medical-opinion:on
hisor her competence to stand trial."),- - : :

2. We: ﬁnd the trial court d1d not. abuse 1ts discretion by allowing Dr. Foster to
testify;as.an expert witness in child abuse assessment. See State v. White, 382 S.C.
265,269, 676 S:E. 2d 684, 686 (2009) (A trial court's decision to:admit or exclude
expert testimony* w111 not. be reversed absent a prejudicial abuse.of discretion.");
State V. Strokes _381 S C 390 398 673 SE.2d 434 438 (2009) ("An abuse of

S "‘ces of her testrmony, we ﬁnd the subject matter of Dr Foster s testrmony
© was rehable See Watson'v.: Ford Motor Co., 389 S.C. 434, 446, 699-S.E.2d 169,
175 (201 0)- (statrng ‘before. allowmg a Jury to hear expert testimoy, the: trial court
o mmusti(l) "find:that the subject matter is beyond the-ordinary krowledge:of the jury,
~thus requiring an expert to explain the matter to the jury,"(2) "find that the o
proffered expert has: inde&d:acquired the requisite knowledge and skill to- qualrfy as
-an-expert.in'the, partrcular subject matter," and (3)."evaluate the substance of; the.
testimony. and‘"' ermine whethet it is reliable"); State v: Council, 3358.C. 1, 19,
915 S.E.2d 508, 5'1'7 (1999) (prov1d1ng to'determine if scientific expert: testrmony
is reliable, the trial court must-consider "(1) the publications and peer review of the
technique, (2) prior application of the méthod to the type of evidence involved in
‘the case; (3)-the quahty control procedures used to ensure reliability, and (4).the: -
consrstency .of the method with recognized scientific laws and procedures") thte ;
382 S.C. at 274, 676-S.E.2d at 688 (stating in cases with nonscientific expert- '
testrmony, the:factors applying to scientific testimony cannot be-readily apphed
-and there is no formulaic approach to. determme rehabrhty) State v. Jones, 417
S. C 319,331, 790: S.E.2d:17; 23 (Ct."App. 2016), cert. granted; S.C. Sup. Ct.
ed Aug. 22 2017, (" [T]he testlmony of child abuse assessment‘experts is
R nons entrﬁc "), :

".Second ‘we find Dr. Foster S testrmony did net. 1mproperly bolster the victim's.
credibility because.she did:not interview the victim prior to trial and did not
- commient on the victif's credibility during her testimony. .See:State.v. Weaverling,
337 S.C. 460, 474, 523-S.E.2d-787, 794 (Ct. App. 1999) (“Expert testimony
concerning common behavioral characteristics of sexual assault victims and the
range. of résponses to sexual assault encountered by experts is admissible:"); id. at
475,523 S.E. 2d. 794 ("Such testrmony is relevant and helpful in explaining to the
jury the typrcal behaviorpatterns of adolescent victims of sexual assault."); id. ("It
assrsts the jury in understandmg some of the aspects of the behavior of victims-and




- 2016) ("[TThe practice 'of qualifying the forensic- interviewer who

-,

pprovides insight into the sexually abused child's often strange detneanor.");-State v.
Brown, 411 8.C. 332,342, 768 S.E.2d 246, 251 (Ct. App. 2015). ("The general
~ behavioral characteristics of ¢hild sex abuse victims are, therefore, more

‘ -'-approprlate for an expert‘qualified in the field to explam to the’j Jury, 50 1ong asthe
expert does not improperly bolster the victims' test1mony "), State v. Kromah 401
S.C.’340, 358-59, 737 S.E.2d 490, 500 (2013) ("[1]t is improper for a witness to
testify as to his or her opinion about the credibility. of a child victim in'a sexual
abuse matter:"); State v. Barrett, 416 S.C. 124, 130, 785 S.E.2d 387, 390 (Ct: App
,nductedﬁthe I
alleged victim's forensic interview as an expert in child abuse assessiment”

been "prohibit[ed] outright."); State v. Anderson, 413 8.C. 212,218,776 SE:2 ?’6 _' o

o 79 (2015,)_ ("The better practxce however is not to have the 1nd1v1dua1 who C '

- --':AFFIRMED -

| :L@CKEMY C.J., and WILLIAMS and KONDUROS 33, coneur.
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On March 21, 2018, this Court affirmed Appellant’s convictions in an unpublished per
curiam opinion. State v. Millgr, 2018-UP-121 (S.C. Ct. filed Mar. 21, 2618). Pursuant to Rule
221(a), SCACR, .Appellant respectfully requests rehearing in light of the points overlooked
and/or misapprehended by this Court in arriving at its opinion. In additioﬁ to the points
described below, Appellant further notes, as this Court did in rendering its opinion, that the
South Carolina Suprerﬁe Court has granted certiorari in State v. Jones, 417 S.C. 319, 790 S.E.2d
17 (Ct. App. 2016), cert. granted,' S.C. Sup. Ct. Order dated Aug. 22, 2017. Oral argument is

scheduled for May 3, 2018, in Jones. The issues presented in Jones are very similar to the issues



raised on appeal by Appellan‘[.1 Thus, the South Carolina Supreme Court’s ruling in Jones may
impact any decision in the instant matter. |

On appeal, Appellant challenged the trial court’s erroneous decision to permit Allison
Foster to testify as an expert in child abuse assessment where her tesf:imony improperly bolstered
the coxﬂplaining witness’s credibility. Additionally, Appellant challénged the trial court’s
erroneous decision to permit the expert qualification and testimony where there was insufficient
evidence of the reliability of the subject matter of her testimoﬁy. This Couft held “the trial court
did not abuse its diécrétion by aliow Dr. Foster to testify as an expert witness in child abuée
assessment.” Specifically, this Court found (1) “Dr. Foéter’s testimony did not improperly
bolster the victim’s credibility because she did not interview the victim prior to trial aﬁd did not
comment on the victim’s éredibility dur'mg her testimony” and (2) “based on Dr. Foster’s
testimony regarding the ﬁeld of child abuse assessrﬁent, her work in the field, and the sources of
her testimony,” “the subject matter of Dr. Foster’s testimony was reliable.” This was error.

Foster’s testimony

When called as a witness by the state during an in camera hearing, Ailison Foster
explained that she Waé a licensed clinical psychologist employéd as the chief psychologist at the
Assessment and Resource Center (ARC), a éhildren’s advocacy center, and as a psychologist in
pﬁvate practice. R. 406, 1L 10-19. Additionélly, she served as “seniof faculty for a five day
forensic interview training course called Child First,” which had been in existence for fifteen

years. R. 408, 1. 4-6. According to Foster, she had “been conducting forensic interviews of

' The issues presented in Jones concern whether a trial judge properly qualified an individual as
an expert in child abuse dynamics where the testimony improperly bolstered the complainants’
credibility and whether the individual could have been qualified at all because there was
insufficient evidence of reliability of the subject matter of her testimony and whether those
matters had ever been subjected to peer review. These issues are substantially similar to the
issue raised on appeal in the instant matter. ’

2



children who are suspected of being victims for 21 years.” R. 407, 1. 7-14. When asked if she
developed training and pro@s for different agency personnel rggarding suspécted child abuse,
Foster responded that she trained “in national conferences,” developed “the curriculum for the
Child First forensic interview training course,” and taught others, including other forensic
interviewers, regarding the techniques. R. 408, 1. 7-15. Regarding her publications, Foster

explained she had “published a monograph for the American Prosecutors Research Institute on

39 &£

child development,” published “a book chapter” “about the assessment of mental disorders in
custody evaluations,” and had “resear-ch in preparation on a couple of matters involving forensic
interview techniques,” which were not published. R. 408, Il. 16-25.

Foster claimed the “subject” of her “field” of study was. “child abuse assessment or
dynamics of child abuse.” R. 409, 1l. 11-14. She further claimed the field is studied because
“there are a lot of factors that are not necessarily a lay person, within a lay person’s
understanding and also because it’s important for us to understand children’s development,
linguistics, how memory works, how processes like coercion, parent/child relationships or
offender/child relationships, how those play into the dynarr}ics of abuse.” R. 409, 1. 15-23.
Foster claimed “there are a lot of behavioral issues as ‘well as developmental issues that are
researched in the behavioral science literature to help us understand the best way to evaluate
these situations as well as the best way to explain to lay people dynamics that they might not
otherwise understand.” R. 409, 1. 23 —R. 410, 1. 3. | .

Ag example of “dynamics’; included “things like the fact that delay in reporting by
victims is a very rdbust finding in the research.” R. 410; 11'. 4-7, Foéter claimed, “We know

behaviorally that the majority of substantiated cases of child sexual abuse include a very large

delay even into adulthood before victims often report childhood sexual abuse.” R. 410, 11. 7-10.



Such was “not necessarily logical to somebody who is not trained in the field,” she asserted. R.
410, 1. 10-12. Other examples of the “dynamics” ’were “[sJome of the ways children
accomimodate abuse in situations they can’t control,”‘ and “recantation,”,w'hich “Jurors might not
otherwise understand. if they didn’t have the benefit of education.” -R. 410, 1l. 15-18. Finally,
“secrecy” was a dynamic. R. 410, 11. 19-20. . S

Continuing w1th the proffer of teétimony, Foster testified regarding what she claimed
wére some of the behavioral charaéteﬁstics no;t known to the average individual, including that
“a lét of ‘ child sexual abuse occﬁrs at the hands of a family member, an adult who is in a role of
an authbrity figure, a parental ﬁgﬁré or step pareﬁt figure.” R. 412, 1. 8-20. In those sitﬁations,

[TThe abuse tends to be chronic meaning that it occurs over a sustained period of

time and so for that relationship to be sustained without the offending behavior

being detected there are certain dynamics that are known to occur in those cases

along the lines of how an offender exploits his authority, the sense of love,

dependency, the complexities of that kind of relationship and how they can

manipulate that to maintain a victim’s secrecy and cooperation or compliance.
R. 412, 1. 20 - R.‘ 413, 1. 3. 'She ‘continued to explain thes" “‘dynairﬁcs. that the victims
experience,” typically described as 1“:1.16.:lpless.ness,” “entraﬁment and the vfact that théy need' to
accommodate the abusé because theif’re feally in a situation that they feel Vpowerless“to changé.”
R. 413,11 4-8. | |

Next, F oster delved iﬁto “about 30 years of ... retrospectix./é research.” R. 413, 1L. 19-21.
She described tﬁis as “where researéhefs have looked baék over a 30 year ﬁme span of stuciies
that conclude that two-thirds of child sexqél abuse \}ictimé in America don’t cofne to anybociy’s
attention Lmtil adulthéod‘t” R. 413, 1L 21-24. She claimed these. “statistics [] come from cases
that have been well substantiatea.” R 414, 1l. 3-12'.‘ This led her to draw the éonélusion that

“delayed disclosure is a common aspect to the experience of child sexual abuse.” R. 414,11. 1-2.

When questioned about the “reliabﬂity of the behavioral science” on which she was basing hér

4



testimony, she claimed there were “a lot of studies,” but she mentioned only “a meta analytic
study that was published a few years ago by Steven Ceci, Cérl London, Maggie Roth,” which
involved the review of “research spanning this 30 plus year time frame” with any specificity. R.
415, 11. 9-22. She then shifted to discuss the work of Roland Summit on “the phenomenon of
chronic sexual abuse and delayed disclosure.” R. 416, 1. 6-8. In this publication, Summit
explained “the manner in which children become trapped first by a stage of secrecy ... they are
manipulated, lured, threatened into believing they need to keep the behavior secret.” R. 416, 11.
8-12. According to Foster, the child enters a “stage of helplessness,” which causes the child to
“live in some period of time that’s described as a state of entrapment and’accommodation.” R.
416, 11. 18-19. During this stage, the child is “still going along with the business .of life,”
including school, visiting friends, participating in activities, doing chores, and otherwise acting
normally. R. 416, 11. 19-25.

The “dynamics and the behavioral characteristics” described by Foster were not used as
“a diagnostic tool,” but were used to “describe phenomenon that could otherwise seem illogical
or counter intuitive.” R. 417, Il. 12-18. She posited that understanding “some of those
behavioral dynamics that have to do with manipulation, coercion, the different sort of pbwer
dynamics that are in relationships, it can assist the trier of fact in understanding the
phenomenon.” R:417,1.22 -R. 418,1. 1.

On c_ross-examination, Foster revealed that the ﬁve factors identified in the Summit
article comprising child sexual abuse accommodation syndrome were secrecy, entrapment,
helplessness, delayed disclosure, and potential recantation. R. 418, 1. 13-21. According to
Foster, studies following Summit’s article included those conducted in a clinical setting, but

more involved “data analysis from forensic cases.” R. 419, 1. 1-6. When asked if the studies



10
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she referenced were “peer reviewed,” Foster responded they were “absolutely” “peer reviewed”
because “[a]nything that’s publisﬁed in a joulj'nal”‘ is péer reviewed and she wo‘uld.not cite
research unless it were the product of peer review and had been published in a journal or a book
that woﬁld be considered a treatise-edited by experts in their field. R. 419, 11. 13-23.

| Thereafter, the solicitor called Foster as a witness in front of the jury. ‘R. 430, 1l. 17-18.
Much of Foster’s testimony mirrored her in camera testimony. In describing “child: abuse .
assessment,” Foster told the jurors that the field “encompasses a lot of things from understanding
children and their developmental states [to] under,'standing how abuse can affect children at
different developmental stages.” R. 434, 1. 17-22. The “field” also included how children “can
remember and relate’ i,nformation.”. R. 434, 1. 22-23. According to Foster, the “field” also
encompassed the “[p]sychological effects of abuse depending on the relationship between the
perpetrator and4the victim and the age of the victim.” R. 434, 11. 23-25. Related té all of this was
“the process of how to gather information from children and understandiﬁg the process of
disclosure. How children tell and when they tell and that sort of thing.” R. 435, 11. 2-5.

Shé told the jurors about delayed disclosure and that‘accordi.ng to the research, “two--
thirdspf [people known to have been victimized as children] won’t come to anyone’s attention
until adulthood.” R.‘ 435, 1. 20 — R. 436, 1. 6; R. '439, 1l. 7-10. Related to delayed disclosure, .
Foster explained stages of disclosure, including denial, tentative, and active. R. 439, 1. 20 - R.
440, 1. 14. She told the jurors about “entrapment” and “accommodation” during child abuse. R.
441, 11. 5-24. She also tqld the jurors about children of abuse entering a state of helplessness. R.
442, 11. 1-20. Those stages, she explained; were called “child sexual abuse.accommodation

dynamics.” ‘R. 442, 11. 16-18.



Foster then told the jurors about the most common situation for child sexual abuse was
for it to occur in the home. R. 442, 1. 21 — R. 443, 1. 2. Regarding whether all children in the
home would be abused, Foster claimed that if the abuser were a parent, then the abuser would
chose the child over whom the parent had a particular emotional and/or behavioral relationship.
R. 443,11 3-17.

Importantly, Foster told the jury that her testimony was based upon the research in the
“field” and from her experience as a psychologist who had “evaluated -about 2000 children
suspected of sexual abuse.” R. 446, 11. 2-8.

Improper bolstering

In ruling upon the issue concerning improper bolstering, this Court relied solely upon two
points. The first was that Foster did not interview the complaining witness prior to trial. . The
second was that Foster did not commeﬁt directly on the credibility of the complaining witness
during her testimony. These points simply cannot support this Court’s holding.

Starting in State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013), the South Carolina

Supreme Court proclaimed: “[W]e state today that we can envision no circumstance where [a

forensic interviewer’s] qualification as an expert at trial would be appropriate.” Id. at 357 n.5, 737

S.E.2d at 499 n.5. In State v. Douglas, 380 S.C. 499, 502-503, 671 S.E.2d 606, 608 (2009), the

South Carolina Supreme Court found the trial court erred in qualifying a forensic interviewer as
an expert because the testimony simply did not require expert qualification. The forensic
interviewer’s testimony concerned only “her personal observations and experiences, and her
interview with the Victim in th[e] case.” Id.

“Tt is undeniable that the primary purpose for calling a ‘forensic interviewer’ as a witness

is to lend credibility to the victim’s allegations. When this witness is qualified as an expért the

11
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impermissible harm is' compounded.” Kromah, 401 S.C. at 358, 737 S.E.2d at 499. “[E]ven
though experts are permitted to give an opinion, they may not offer an opinion regarding the

credibility of others.” State v. Portillo, 408 S.C. 66, 71, 757 S.E2d 721, 724 (Ct. App.

2014)(quoting Kromah, 401 S.C. 340 at 358, 737 S.E.2d at 499). “The assessment of witness

cred'ibility is within the exclusive province of the jury.” State v. McKerley, 397 S.C. 461, 464,
725 S.E.2d 139, 141 (Ct. App. 2012). Therefore, it ié improper for a witness. to bolster the
testifnony or credibility of another witness. See Smith v. State, 386 SI.C. 562, 569, 689 S.E.2d
629, 633 (2010)(finding a “forensié interviewer’s . . . opinion testimony improperly bolstered the -
victim’s credibility”).

In McKerley, the trial court allowed a witness to testify as an expert in “forensic
interviewing and child abuse assessment.” 397 S.C at 463, 725 S.E.2d at 141. The witness had
inierviewed the alleged victim twice and concluded that both interviews were “compelling” for
sexualz abusp. Fufther, the- witness determined that the alleged victim’s statements were
consistent with other information in the case. Id. at 466, 725-S.E.2d at 142. The Supreme Court
determined that there was no other way to interpret the language uséd in the expert’s testimony
other than to mean she believed the victim was being truthful. The Court further held, “In light
of [the expeﬁ’s] extensive inadmissible testimony bolstering the crcdibility of the victim . . . we
cannot say the erroneous admission of [the expert’s] testimony did.;not‘contribute to the jury’s
deciéion,” therefore finding harmful error. Id. at 467, 725 S.E.2d at 143.

| - The Supreme Court has also held that it is improper “for an expert to. comment on the
veracity of a child’s accusations of sexual abuse.” State v. Jennings, 394 S.C. 473, 716 S.E.2d
91 (2011). Jennings invblved a challenge to the testimony of Shauna' Galloway-Williams.

Galloway-Williams interviewed the three alleged victims of sexual abuse and issued separate



reports for each child that were admitted into evidence. She concluded in her reports that each
child provided a “compelling” disclosure of abuse by the defendant and that the children
provided details that were consistent with the background information received. 394 S.C. at 476-
481, 716 S.E.2d at 92-95. The Court held the conclusions in Galloway-Williams’ reports
improberly vouched for the children’s veracity and thus the trial court abused its discretion by
admitting the reports into evidence. It further held the error was not harmless because there was
no physical evidence presented at trial and the children’s credibility was the sole issue in the
case. Id. at 94-95, 716 S.E.2d at 480.

Recently, in State v. Chavis, 412 S.C. 101, 771 S.E.2d 336 (2015), the South Carolina

Supreme Court found the testimony of one of the state’s purported “expert” witnesses that the child
should not be allowed around Chavis anymore, for any reason, could only be interpreted as the
“expert” believing the victim’s claim that Chavis sexually abused her. Id. at 109, 771 S.E.2d at 340.

The solicitor’s closing argument exemplified how Foster’s testimony improperly
bolstered Complainant’s testimony and allegations. More specifically, the solicitor used the
testimony from Foster to bolster Complainant’s credibility and argue to the jury that she should
be believed because her conduct mirrored the conduct of those individuals who suffered child
sexual abuse, as described by Foster.

According to the solicitor, Appellant had selected Complainant because of his close
relationship with her, “[jJust like Dr. Foster said.” R. 504, 1l. 17-21. To explain why
Complainant did not tell about the alleged abuse earlier, the solicitor implored the jurors to rely
on Foster’s explanation “that the large majority of people, of children do disclose a lot later....
Two-thirds of the population that has been studied relating to sexual abuse child victims come

forward later. It is not an uncommon situation.” R. 510, 11. 2-12. She then talked to the jury

13
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about “latent disclosure” and partial disclosures. R. 510, 1. 13-23. To explain why Complainant

did not “tell the entire story” initially, the solicitor relied upon"‘the research, the studies” and

told the jurors to rely on their “common sense and knowledge of human nature” to determine that

“the very first time she’s not going to sit there and give it all out there.” R. 511, 1l. 9-19.
According to the solicitor, “[t]he first day she told what she needed to tell her, Not unusual. Dr.
Foster’s been in this field for 30 years. Not unusual.” R. 511, 11. 20-23.

Next, the solicitor reminded the jury of “the factors that play into that delayed disclosure”
as testified to by Foster. R. 511, IL 24-25. Specifically, the solicitor talked about “helplessness
and accommodation and the secrecy.” R. 511,1.25-R. 512, 1. 1.

Helplessness. The family is all she had. ... [T]hey have had very few friends.

They have moved over 20 times. They’re home schooled. They’re in that house. .

... So when he threatens her, I’'m gonna ruin you. You’re gonna ruin this family.

You’re gonna have no one, why wouldn’t she believe that? That’s all she’s ever

known is her family. ~

Accommodation. Dr. Foster ... talked about accommodation. What that means is

that after the first couple of times that it happened, even if it’s against your will,

even if you fight it off, but once it happens, you feel like it, she feels like it’s

something that she just has to succumb to essentially. Blames herself. That is a

factor that also comes into play with child sexual abuse of victims.
R. 512, 11. 2-23. Continuing to rely upon Foster’s testimony to bolster Complainant’s testimony,
the solicitor noted that Foster “also testified ... that just because as far as who the particular
perpetrator chooses, which child the perpetrator chooses has a lot to do with the relationship.” R.
512,1. 24 -R. 513, . 2; see also R. 522, 11. 8-19.

The solicitor boldly told the jurors that Foster did not interview Cbmplainant or watch the
forensic interviews, and yet she “corroborate[d] everything” that was presented by the state. R.

513, 1L 2-6.. The solicitor described Foster’s testimony concerning memory as corroborative of

Complainant, especially in light of Complainant’s repeated testimony regarding events, not just

10



allegations of sexual abuse, that she could not remember. According to the solicitor, “Dr. Foster
testified about the fact that the first memory is often very clear and [Complainant] has a very
clear memory when that first time it happened.” R. 514, 11. 23-25. The solicitor offered nothing
more than Foster’s testimony to explain away the inexpiicable - why Complainant could not
remember simple things like what she liked to hunt or why her testimony contrasted with that of
others concerning whether she wore bikinis.

The admission of this testimony in this case, where the jury’s decision depended upon
Complainant’s credibility, was prejudicial error that requires reversal. The qualification of
Foster as an “expert” in “child abuse assessment” was erroneous and prejudicial to Appellant.

“The label of expert should be jealously guarded by the court and never loosely bandied about.”

Kromah, 401 S.C. at 357, 737 S.E.2d at 499. As our Supreme Court noted in Kromah, “although
an expert’s testimpny theoretically is to be given no more weight by a jury than any other
witness, it is an inescapable fact that jurors can have a tendency to attach more significance to
the testimony of experts.” Id. In light of the prosecutor’s capitalization of the testimony during
her closing argument to argue the jury should believe Complainant due to the testimony of an
“expert” witness who had been doing this type of work for thirty years and described
Compléinant’s situation without havingv any knowledge of Complainant, this Court must find the

error was not harmless. See Jolly v. State, 314 S.C. 17, 21, 443 S.E.2d 566, 569

(1994)(“Improper corroboration testimony that is merely cumulative to the victim’s testimony,
however, cannot be harmless, because it is precisely this cumulative effect which enhances the
devastating impact of improper corroboration.”)(emphasis in (;riginal).

Thus, while it is' true that Foster did not interview Complainant prior to trial and Foster

did not comment directly on the credibility of Complainant, Foster’s testimony improperly
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bolstered Complainant’s credibility. The image painted by Foster of an individual suffering
sexual abuse was a mirror image of what Complainant alleged and the solicitor capitalized on the

testimony to convince the jury that Complainant was telling the truth. Foster’s failure to

. interview Complainant and her failure to comment directly on Complainant’s credibility did not

inhibit Foster’s testirhony from being a comment on Complainant’s veracity. Simplil requiring
the purporfed “expert” to not interview the complaining witness prior to trial is not a pénacea for
the afflictions of permitting opiﬁion testimony from individuals who are essentially forensic
interviewers.
Lack of reliability

In ruling‘upon this issue, this Court found the subject matter of Foster’s testimony was
reliable based on her»“t.estimony regarding the field of child abuse assessment, her work in the
field, and the sources of her testiniony.” This holding is not supported by the law..

The South Carolina Rules of Evidence and case law govern the admission and scope of

' expert testimony. Pursuant to the Rule, “[i]f scientific, technical, or other specialized knowledge

will assist the trier of fact to understand the evidencé or to determine a fact in issue, a witness

qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto

in the form of an opinion.or otherwise.” Rule 702, SCRE. In Watson v. Ford Motor Co., 389
S.C. 434, 699 S.E.2d 169 (2010), the South Carolina Supreme Court specified the following
three-prong test for expert testimony:

- [E]xpert testimony receives additional scrutiny relative to other evidentiary
decisions. Specifically, in executing its gatekeeping duties, the trial court must
make three key preliminary findings which are fundamental to Rule 702 before
the jury may consider expert testimony. First, the trial court must find that the
subject matter is beyond the ordinary knowledge of the jury, thus requiring an
expert to explain the matter to the jury. Next, while the expert need not be a
specialist in the particular branch of the field, the trial court must find that the
proffered expert has indeed acquired the requisite knowledge and skill to qualify

12



as an expert in the particular subject matter. Finally, the trial court must evaluate
the substance of the testimony and determine whether it is reliable.

Id. at 446, 699 S.E.2d 169, 175 (internal citations omitted) (emphasis added). “All expert
testimony must satisfy the Rule 702, SCRE, criteria, and that includes the trial court's
gatekeeping function in ensuring the proposed expert testimony meets a reliability threshold for

the jury’s ultimate consideration.” State v. White, 382 S.C. 265, 270, 676 S.E.2d 684, 686

(2009).

Recently, in State v. Chavis, 412 S.C. 101, 771 S.E.2d 336 (2015), the South Carolina

Supreme Court held that State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009) should apply in
qualifying child abuse assessment experts because their testimony is non-scientific. “Under White,
two threshold determinations must be made, First, the qualifications of the expert must be
sufficient, and second, there must be a determination that the expert’s testimony wiil be reliable.”
Id. (citing White, 382 S.C. at 273, 676 S.E.2d at 688). The Court found that the trial court
improperly qualified the child abuse assessment expért in Chavis because there was “simply no

evidence that her conclusions or impressions taken from [the] interviews were accurate.” Id.

Although the Court- established “no formulaic approach for determining the foundational

requirements of qualification and reliability in non-scientific evidence,” the Court explained
“evidence of mere procedural consistency does not ensure reliability without some evidence
demonstrating that the individual expert is able to draw reliable results from the précedures of
which he or she consistently applies.” Id. Put simply, the “expert” witness should not have been
qualified as an expert because there was no evidence that her conclusions or impressions taken from
the forensic interviews she conducted were accurate and her only peer review was another
interviewer reviewing her work to ensure she was using the RATAC protocol. Id. at 108, 771

S.E.2d at 339.
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- ) This Court found the subject matter of Foster’s testimony was reliable based on her

| “testimony regarding the field of child abuse assessr’nent her work in the field, and the sources of

her testimony ” However this was legal error because none of those factors 1ndicated Foster’s
conclusmns or 1mpressmns were correct Like the expert” in Chavis, there was no ev1dence that
Foster’s conclusrons .aynd claims were accurate or rellable. Foster.adrnitted that her testimony was
the product of what she had read and what she had learned from her experience as a psychologist
who-had “evaluated about 2000 children suspected of sexual abuse.” R. 446, 1I. 2-8. The state
presented no evidence regarding the methodologies employed ' by 'Foster in arriving at the
conclusion she drew from her reading or from her own practice. In light of the .dearth of evidence
of the rehability of Foster’s concluswns and statements the court failed to properly execute its
gatekeepmg function by quallfymg her as'an expert in “the dynamxcs of child sexual abuse.” |
- In her closmg argument, the solic1tor explained that the state had presented ‘several expert
witnesses” dunng the trial. R. 508 L7 Then the solicitor described the testimony by an “expert in
the ﬁeld of serology ” R. 508 1. 19-21. Next, the sohcitor drscussed the testimony of “chlld abuse
pediatnc spe01a11s . R 509, 11 18-19. F mally, the solicitor delved into the testlmony of Foster an
expert” placed into the same category as a serologist and a physrcran by the solicitor. Thereafter
the solrcitor went through Foster ] testimony in pamstalﬂng detail to arrive at her ultimate coup de
grace “Foster didn’t mterv1ew [Complainant]. She didn’t review the forensw 1nterv1ews She
testiﬂed as what’s called a blind expert She’s talkmg about her knowledge of the ﬁeld But she
corroborates everything that everyone has told you ” R 513,11 2 6.
In conclusmn Appellant respectfully requests hearing concermng the second 1ssue

presented in hlS br1ef in l1ght of the significant pomts overlooked and/or misapprehended by this
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Court as well as the potential impact the Supreme Court’s opinion in State v. Jones may have on

Appellant’s case.

This 5th day of April, 2018.

Respectfully Submitted,

S bo_Jfgekeer
SUSAN B. HACKETT
Appellate Defender
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