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STATEMENT OF ISSUES ON APPEAL

1. . Did the Appellate Panel err in finding Claimant’s January 18, 2016, accident and
injuries are not compensable under Cedano Roofing’s insurance policy with
Travelers’ insurance? ' ‘

2. Did the Appellate Panel err in finding Claimant’s January 18, 2016, accident and
injuries are not compensable under May River.Roofing’s insurance policy with

: Zurich as Claimant is not a direct employee of May River Roofing?

3. . Did the Appellate Panel err in finding Claimant’s January 18, 2016, accident and
injuries are not compensable under May River Roofing’s insurance policy with
Zurich as Claimant is not a statutory employee of May River Roofing?

4. Did the Appellate Panel err in finding that the parties stipulated to Claimant’s -
applicable average weekly wage and compensation rate and in ordering same without
analysis of the issue?

 STATEMENT OF THE CASE-
Commissioner Gene McCaskill (“Single Commissioner’) heafd this matter on November 17,
2016, in Columbia, South Carolina after Claimant filed two claimé arising out of the vs‘a_me January
18,2016, incideht. Claimaht naméd Méy Rivér Roofing, Inc. (ﬁereinafter “May River”) an(_i Cedano
Roofing as defendants/employers. Claifnant filed one claim agaiﬁst the insurance policy for May
River alleging that.he should have coverage under-its policy. This claim was assigned SC WCC No.
- 1600686. May River and its Carrier, American Zurich Insuranqe Company (“Zurich”) deniéd the
claim on the grounds that Clqimaﬁt was an independent contractor and that it collected a certificate
of insurance from Ciaifna’nt cdvéring his businéss,. Cedano Rooﬁﬁg, thereby insulating May River.
" Claimant filed a second claim, ass_igned SC WCC No. 1608257, againét his éwn company, Cedano
Roofing, and its Carfiér', Travelers Property Casualty Company of America (“Traveiers”).
- Claimant’s requested that the claims be consolidated under SC WCC NO. 1600686; and SC WCC
No. 1608257 v;fas closed. | |

In an Order dated May 23, 2017 (“Order”), the Single Commissioner found Claimar_lt was -



performing work- at the ﬁme of the accident fhat met the requirements under thé Act for a
compensabie accident. However, based. on thé préponderan_ce of tﬁé évidence,_ the Single
Commissioner concluded Claimant Was an indépendent contractor, was not an employee of May
River, aﬁd did not include himself in the workers’ compensation coverage purchaséd for his
company. |
Claimant filed a Form 30, Reqi:es_t Jfor Commission Review, dated June 5, 2017, asserting
sixty-seyen (67) aIleged errors in the Single Commiésioner’s Findings of Fact and Conclusions éf
Law. _Speciﬁcally, Claimant alleged the Single Commissioner erred in ﬁndiﬁg:. 1) Claimant is not
covered under his own Travelers insurance pdlicy; 2) Claimant is not covered under May River
_Rooﬁng’; insurance policy with Ameri<.:an Zurich é_ls a direct employee of May River Roofing; and 3)
Claimant is not co.verediunder May River Roofing’s iﬁsurance policy with American Zurich as a
statutory employee of May River Roofing.
After oral argument on January 22, 2018, the Full Commission issued an Order on March 30,
2018, afﬁrming thg Order of the Single Commissioner. The Full Commission concluded Claimant
‘was a sole proprietor who was not included under Cedanb Rooﬁng’s wqueré compensation policy;
Claimaht is not a'n.employ'ee of May River; and Claimant isnota statutory émployee of May River.
Claimgnt filed his Notice of Appeal with the clerk of the Court of Appeals on April 6, 2018. |

STANDARD OF REVIEW

“IThe Administrative Procedures Act (APA) provides the4 standarq fo-r judfcial review of
decisions by the [Appellaté Panel].” Pierre v. Seaside Farms, Inc., 386 S;C. 534, 540,.689 S.E.2d
615,618 (2010); accord Lark v. Bi~Lo, Inc., 276 .IS.C. 130, 133-34, 276 S.E.2d 304, 306 (1981).
Upon review in South Cérolina, a decision of an administrative agency should_ be affirmed unless
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that decision is clearly erroneous in view of the reliable, probative and subsfanfial evidence on the'-
record as a whole. S.C.Code Ann. § 1 -23-3 80(g)(6)(1976); Larkv. Bi-Lo, Iﬂc., 276 S.C. at 136,276

S.E.2d at 307. Tﬁe court reviewing the agency’s decision should not substitute its own findings of
fact for those of the agency nor ;shéuld the court substitute its judgment for that of the agency as to

fh'e weight of the evidence. Tobey v. L&P Const. Co., 296 S.C. 122, 37Q_ S.E.2d 897 (Ct._ App.

1988).

“SubStantial evidence is evidence which, conSidering the record as a whole, would allow
reasonable mirids_ to reach the conclusion that the administrative agency. reached to justify its
decisioﬁ.” Howell v. Pacific Columbia Mills, 291'S.C. 469,471,354 S.E.2d 384, 385 (1987j. ’fhe
substantiél evidence rﬁle rﬁeaﬁs that the court will not overtum.ﬁndings of fact by an adfni‘nistrative
agency unléss there is no reaéonable prﬁbability that the fact could be as relatéd by the witness upén
~ whose testimony the finding was based. Lark v Bi-Lo, Inc., 276 S.C. at 136; 276 SE 2d at 307.
Whén factual ﬁndiﬁgs ére supported by substantial evidence, analogous to a'jury’As ﬁnding of fact on
disputed issues, it is not within the appellate court’s purview ;co reverse those findings. Hunter v. |
Patrick Const. Co., 289 S.C. 46, 47, 344 S.E.2d 613, 614 (1986).

STATEMENT OF FACTS.

' Fr_anéiséo Cedano.Ramirez (“Claimant”) was born in Mexico; and has lived in South
Carolina for 20 years. (Tr. p: 33). He resides in Hilton Head, South Carolina With his wife and four
children. He has wbrked in rooﬁng for approxirhétely 20 .‘yearé. Id. Claimant started his own
company approximately 4 years ago. (Tr. p. 46). Cedano Roofing is a sole pfoprietorship, with the
sole proprietor being Claimant. Claimant used to work for Pana Roofing, anci he purchased wérkers’
* compensation insufancg at that time. (Tr. p. 48). ;
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Ms. Leslie Sandoval works as the office manager for May River Roofing, éposition she has
held for two (2) yeérs. (Tr: p. 56). Her father, Antonio Sandoval, has owned May Rivér for twelve
(12) years,. and Ms. Sandoval has worked there for eight (8) years. Id. Claimant testi_ﬁéd he met

bAntonio Sandoval, approximately 3 years ago, and Sandoval invited Claimant to work with him.
(Tr. p. 33): Héwevey, Claimant testified Sand'ovalvtol_d him he ne_éded to get insurance to be able to
work with him. Id.

Ms; Isabelle Diaz ié employed by PC & L Agency Ihsufance Corﬁpar;y, where shé sells
insurance. - (Tr.. Pp- 11-‘12). She has been erhpléye‘d there for 15 years and has sold workers’
compensation insurance. (Tr. p.12). Ms. Diaz explained that whén someone comes in to her office

_ fo obtain a workers’ compensation policy, she has to have an estimate of their payroll to give t_hem a
qudte. Id. Ifthey do notv have a payroll,‘Ms. Diaz always explains to them béfore and after she sells
the policy that if they are a sole proprietorship, they are always _excluded. (Tr. p. 13). Ms. Diaz
always points this exclusion out because she wants to make sure they understand that they always

b ' . .
have a choice to cover themselves, but they will have a higher premiurr_l if they elect to.cover
themselves. /d. Ms. Diaz _é:xplains the exclusion issue to everyone, but especiélly those fhat work in
roofing beéause they work ina dangeroﬁs situatidn; and if they decide to be exéluded and sométhing

N _happens to them, there will not be any coverage. (Tr. pv. 14). Sﬁe cannot force them tQ‘choose to be
'included. Cbunseling people in this manner is part of Ms. Diaz’ regul_ar job duties, and Spanish is-
‘her fujst language. Id. |

Ms. Diaz testified that if you hafle_ a high payroll, alot of cbmpanies will provide coverage.
Howéver, for rooférs, it can be difficult to find a company to write the policy. (Tr. p. 18). She also

explained that a ghost policy is used by a lot-of peoplé and that is where you do not have any
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‘employees‘. | The o§vners bf the businesses aiso exclude themselves from coveragé l,\'zvith ghost
policies. [d. | |

In May bf 2014, after Claimant had the conversation with Sandoval that he ne_eded to get his
own wofkers’ compensation insurance policy, he went to PC&L and purchased gpolicy.. (Tr. p.47).

Ms. Diaz ;ecalled working with Claimant to set up his poiicy. Ms. Diaz had the exclusion
' converéation with Claimant and he deci.ded'not‘to be iﬁcluded. (Tr p. 14). Clairﬁant told Ms. Diaz .
| he had no employées or payroll, and he purchased a ghost policy. (Tr. pp.. 18-19).

Ms. Diaz elaborated as to how Claimant knew he was excluded from coyérag’ei She
explained she would try to make sure her customlers undérstood by making a kind of j oke thatif they
fell or spmething happened, they shéuld just say obps, get up and get going because the poli_cy was
not gbing to cover ihem. (Ttr. p. 20). She stated they always have a choice and can add the coverage
at any time to the policy. However, when she explains how much they are gding to pay per 100, they
decline it, and she cannot force anyone to belinclu'ded. (Tr. pp. 20-21). |

After Claimént obtained insurance; he began working witﬁ May River about three years ago.
(Tr. p. 33). .Ms. Sandoval testified fhat'at the end of the year,l subcontractofs get'_their 1099s, and
Clain;ant received a 1099 each year that he worked for May River. (Tr. p. 625. Claimant agfeed that
he received a 1099 from May River ané that he ga_{/e that to the person to prepare his taxes. (Tr. p.
45). Claimant testified he deducted his work expénses from his '20 15 incom¢ faxes for some of his

_b fools, his gas, and special shoes and clothing. (Tr. p. 53).
When May River hires a new subcontractor, they request insurance i-n.formationAfrom them.
(Tr. pp. 61 ;62). Ms. Sandoval testified May Rivef would réquest_ 'certiﬁcates. of insurance frorﬁ its

subcontractors and that Claimant had workers’ compensation coverage in place the entire time he
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worked for May River. (Tr.pp. 65-66). Ms. Sandoval testiﬁed she knew Cl.aimant was insured on

 the date of the accidenf because they rouﬁnely check insurance. - When somec;ne’s insurance has been
cancelled, the insurance- ageﬁé& sends tﬁem a cerfiﬁcate letting them know it has been cancelled.
(Tr. p. 67). Ms. Sandoval testified her responsibility was to make sﬁre Claimant had workers’

compenSa’t_iOn and‘gen’eral liability insurance. 'h(Tr. p. 69). Ms. Sandoval alsq testified thafc b(_:ginning '
on June 2,‘ 2015, May River received a copy of Cedano Roofing’s certificate of insurance on a bi-
. monthly bdsis from his insurance ageh_cy, PC & L; (APA at 120).

Claimant testified he and May River had contracts for many jobé that would last three tc; four
days. (APA at 114). Claimant testified that once he finishes a job, he is paid the following week and
he is paid $25 per hour. (i’r. p. 35). He stated tha’; normally when he went to a hoﬁse, he had a set
amountlthat he knew ahead of time he was going to be paid for that job. If thefe was anything extra,
Sandoval would pay. him by the hbur. (Tr. p.3 8‘). Claimant testified he did not have a fixed salary
and th;':lt May River had the ability to fire him. (Tr. p. 39). Claimant testified Sandoval would
sometimes pay him by fhe job and sometimes by the square. If there was a repair, Sandoval would.
' ~pay him $25 per hour. (Tr. p. 40). Whén Claimant first began wc')r.king- for Sandoval, he made $55
per 10 x 10 squaré of roofing laid and that was lateriﬁcreased to $60 per square. (Tr. p. 41). Ms.
Sandoval éonﬁrmed Claimant negotiated an increase in his rate per square from $55.00 to $.6O.O40
and his rate was higher than what M:ay River paid its other subcontra;ctors. | (APA at 129).

Ms. Saﬁdoval or Antonio Sandoval would rﬁeasure the roof and order the appropriate number
of squares for each job. (Tr. p. 58). Ms. Sandoval testified Claimant w_ould know the amount of
squares a job would entail before he went to a job, so he would know how- much mbn'ey he.could '
expeét tp make from that job before he started. (Tr. p. 59). There were also times whén Claimant
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'would get to a jobsite and determine he.needed more money for th‘e job because it was a three stor;l
hnuse or really pitnlled, so he would negotiate for his payment on a job-by—j'ob basis. Id. When he
did a repair job, he would report how many squares it was and how long he stayed on the renair to
May River. (Tr.p. 51). Ms. Sandoval Wduld receive emails from Claimant for payment and she
would cut the checks. Sometimes she would have.to get her father involved when the math did not
add up. She testified the prine fqr eachjobis calculdted per square. (Tr. p. 57). Ms. Sandoval stated
she would measure the roof for the job, come up wlth the amount of sqnares needed, ha\le that
number of squares delivered for the job, and then Claimant wonld invoice May River indicatin;g how .
many squares he installed. (AP’A nt 130). - Ms. Sandoval did not agree that Claimant was paid
$25.00 per hour for roofing repairs. She stated Claimant invoicgs May River for a total amount for
ealch repair and there is never an hourly amount stated, so she believes he must be estiinelting that
amount. (APA at 123). - Ms. Sandoval testified _‘.there were times when Claimant would do five
répairs in one day. (Tr.p.71). .
Claimant stated the shingles, nelils and other materials for the jobs are provided by May
| River. (Tr. p. 35). Claimalnt testified he provided his car, his air compressor, his nail gun and his
'pouch and dther tools for jobs. Claimant said he had his own lddder, bnt Sanddval would lend hima
ladder anWay. (Tr. p. 42). Claim.ant testified he provided his own trénsportation to and from work.
(Tr. p. 46) Ms. Sandoval ’Festiﬁed Clairnant was a subcontractor 6f May River and that_they do not
know what equipment subcontractors need for jobs, what card they use or what people they have.
They just contact the subcontractors abdut the job and they get it d’dne. (Tr. np. 59-60). When a job

was too big, Clairnant would get someone to help him and\he would pay that person out of the



money he received for the _]Ob (Tr pp. 42-43). Clalmant testlﬁed he was not paid more per square
when he had someone else hclpmg him on the _]Ob (Tr. p 43).

Ms. Sandoval testiﬁed she or Mr. Sandoval would r_arely go to jobsites when Claimant was
working because he had been working with May River for two ‘years .and-_they trusted him. " She
stated her fathcr, Antonio Sandoval, did‘not supervise Claimaﬁt’s work but would go to the jobsites
once they wefe completed. (APA a‘c .130, 132). Ms. Sandovai testified her only contact with
Claimant is when he.scnds His invoice, when she sends him tﬁe work orders and when she pays him..

(APA at '120.). Ciaimant, tcstiﬁcd»'Mr.' Sandoval was the one who supervised hirﬁ, but orﬂ_y on
occasion. (Tr.p.51). He agreed that Mr. S‘andoval trusted him to do the job-ri‘ght and would only
occasionally give h1m directions. (Tr p. 52) Clalmant testified he was not given a specific day and
time to start a job, he was not told what hours he had to work and he did not punch atime clock Id.

Claimant testified Mr. Sandoval told him that if he worked for him, he could only Work for -
him and no one else. (Tr. p. 34). However, Ms. Sandoval testiﬁc_d May River prcfcrred Claimant
work exclusively _forv May River but there was no requirement tlllat he do that. They would keep
. Claimant busy ihtcntionally so that hopefully he Would only work for them.. (Tr. p.. 62). Clgimaﬁt
was frec to decline jobs, which Claimant did in June when he stopped workiog for them. (Tr. p. 63). |
Ms. Sandoval also testified May River does not have any kind of agreement with its subcontractors
_ statiﬁg they cannot work anywhere else, so Vthey are free to do whatever they want, but they keep
;chem busy. (APA at 123, 129).

‘Claimant said he alco had to wear Sandoval’s t-shirts and use a company sign on his car. (Tr.
p. 34). Ms; Sandoval testified May River gives oot t-shirts as thc only form .of advertising it does

and the t-shirts are given to other people besides those that work on their jobsites, ihcluding people at
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company sponsored co'mmunity. events. (Tr. p. 64). Ms. Sandovai teétiﬁed May River gives out
about ten (10) shirts per week and they sometimes do not even meet the peéple the shirts ére given
to. May River’s landlord has a shirt and shirts ’aref given to clients. (APA at119).

| At one time; May River classified its workers as employees but stopped using employees
Because'they were very irresponsible and they had a lot of problems with them. Ms. Sandoval
testified they still have é few employees such as drivers and people who do small Are'pai.rs.. (Tr. pp.
60-61). Sﬁe testified they found that company .owners care about their bﬁsi_ness and are very
responsible. She furth_er testified Claimant was pfobably one of the best people they had because he -
alwajs got fhe job done correctly aﬁd his invoices were on time. (Tr. p.61).. Ms. Sandoval testified |
they used to classify their r.ooférs as emplpyees and have them 6n payroll, but as of J anuéry 2016, all
of the roofers working fbr May River were subcontractors. Id. While May River does have a few
employeps, none of those are roofers. May River éhaﬁged from only having‘ roofer employ_ees to
having subcontractors. (Tr. pp. 71 -72).' They switched to subcontractors because when the owner of -
the company is up on the roof, he makes sure the work ié done correctly because he has his own
insurance and he does not want to risk '.chat.A (Tr. pp. 72-73).

Ms. Sando;/a;l testified that May River has had sitﬁations where rooﬁhg subcontractors have
-gone'to jobs and'decided they would not do them so May River was forced to delay the jdbs for
several weeks. (Tr.p. 79). Ms. Sandpval testified that when they do not have enough rooﬁhg
subcontractor crews to do a roofing job, they havelto delay the wérk. There have beeﬁ times when
théy have been booked out four months because they do not have enough cfews. (Tr. p. 72). She
stated that if these ro.ofers were May River employees, they would have to cio the jobs B‘ecaﬁse they
were getting paid by the hour and it was their job. _' Additionally, the subcontractors are paid by the
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amount of work‘they get done, so it is‘ important for them to do it fast and right. Further, if the
roofers weré emplbyées, May River would have to hire a supervisor to be on Site all the t%me and hire -
a cleanup crew. With a subcontractor, that is ﬁot necessary because the subcontrac;tor handigs the
project from beginning tb end. (Tr. p. 79).

Ms. Sandoval testified there a.reA written céntracts signed.in advance for big projects. For
} smaller projects, Claimant would sign the contract after the jo‘t;, whenever he .came in to pick up his
check. -Claimant signed an agreerﬁent dn the bottom of his pay stub for .’;his job statingHI;e had
workers’ co'rripensation and general liability insurahce and issuing a three—yéar warranty in case there
was something wrong with the project. Id. Ms. Sel'ndoval explain'ed that doing any paﬁerwork was
fedibus and time éonsuming for their subcontractors since they had their own busines.s and needed to
be working to get paid. May River had the subcontractors sign the hardéopy contracts for smaller
- jobs Whenéver they came into the office to save fhem time instead of hva\‘/ing to drive to the May
River office 'for every change that arose at the job site. (APA at 129). |

May River coﬁtrac'ted Wi_th Anchor Construction to‘ perform roofing work for a residential
home in Bull Point, a sﬁbdivisibn in Beaufort, South Cva'rt)lina. (APA at 1 19). May River
subcontracf,ed part of the roof installation work to Cedano Roofing. (APA at .120). On January-1 8,
2016, Claifnant was>working on the Bull Point property. (Tr. p. 35). Claimant fell from a ladder,
sustaiﬁing physical injuries.‘ (Tr. p._v36). | |

Ms. Diaz testified her agency knew about Appellant/ Cléimant’s inj uries and they told him his |
injuries were not covered under his poi’icy. She ~qjtated she lOokéd at.his application to make that
determination. (Tf. p. 22). Ms. Diaz explained that the May 30, 2014, application was the initial

application and the policy renewed every year. (Tr. p. 25). Ms. Diaz testified that while Appéllant/
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Claimant excluded himself from coverage and had no employeés at the time he purchased the policy,
the policy would cover anyone the insured hired for a day, an hour or even a minute. (Tr. p. 27).

. ARGUMENTS

L. THE APPELLATE PANEL CORRECTLY DETERMINED CLAIMANT’S JANUARY 18,
2016, -ACCIDENT AND INJURIES ARE NOT COMPENSABLE UNDER THE
TRAVELERS POLICY PURCHASED BY CEDANO ROOFING AS CLAIMANT WAS
EXCLUDED FROM THAT COVERAGE.-

a. The Unambiguous L'angudge of the Policy Excludes Claimam‘ Jfrom Coverage.
South Caroliné law provides that “[i]nsurance policies are subj_ect. to the genefal rules of

contract constructioh.” BL G. Enters., Inc. v. First Fin. Ins. Co., 334 S.C. 529,535,5 14.S.E.2d 327,.

330 (1 999); An insurer’s obligation under a pblicy must be defined by the terms of the policy itself-

and cannét be enlarged by judicial construction. S.C. fns. Co. v. White, 301 S.C. 133, 137, 390

S.E.2d 471, 474 (Ct. App. 1990). “When a contract is unambiguous, clear,_énd explicit, it must be

construed according to the. terms the parties have qsed.” B.L. G Enters., Inc.,334 S.C. .at 529,514

S.E.2d at 330. | |

" Here, the. po-licy’vs plain .lianguage shows it affords no coverage for claimant’s wérkers’
compensation injury. Item 1. of the Information Page identifies the “INSURED” as “CEDANO

RAMIREZ_, FRANCISCO DBA CEDANO ROOFING & WOODWORKING:” (APA at 139). Sub-

part A. of the “General Sccti-on” deﬁneé “you” as used in the policsf as “the employer named in item.

1 of the Informati(.)n'Page.” (APA at 141). The plain language _of sub-part C. of .this same sectioﬁ

defines the term “workers cdmpensatiqn law” as the workefs’ cc;mpensation'law of each state hamed

in Item 3.A. of the Information page. (APA at 141). Item 3.A. names South Carolina as the state to

which sub-part C. applies. (APA at 139).
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Part One of the policy contains the insuring agreement detailing the “WORKERS
COMPENSATION INSURANCE” coverage afforded by the policy. (APA 8.1 141-142). 'Sub-part B.
of Part One st.ates' that the insurer “will pay promptly when due the benefits required of you by the
. workers’ compensation law.” (APA at 141). South Carolina law requires an employer to provide
Vbeneﬁts‘to an employee for injuries that arise oﬁt of the employment. S.C.Code Ann. § 42-1-160
(1976). -

'Su‘b-par'ts H.5. and H.6. of faﬂ‘ One of the policy further provide that fhe insurance afforded
under the terms of the policy conforrﬁ to the workers’ compensation law to which the policy gpplies.
(APA a;c 142). This policy language comports with South Carolina’s Workers’ Compensation Act
as Section 42-5-60 of the Act provides “[e]very policy for -the insurancé of the compensation
provided in this Title or. against liabiiity therefore shall be deeﬁed to be made subject to the
provision of this Tiﬂe.” S.C.Code Ann. § 42-5-60 (1976).

Per the cleér, unambiguous terms of the poiicy, the policy only covers li’abilify of an employer
for benefits due to an empioyee under the workers’ compensation laws of 'So'uthv Carolina. To
' receive coverage, Claimant must first d.emonstratev that he is entitled to beneﬁ£s under the workers’
compensation lawé of South Carolina. Establishing that he is an employee as defined by the Actisa
necessary condition precedent to esfablishing entitlement to benefits under South Carolina law.-' “The
claimént has the burden of proving facts sufficient to allow recovery under the Act.” Hall v. Desert
Aire, Inc., 376 SC 338, 349, 656 S.E.2d 753, 759 (Ct. App. 200.7).

" The South Carolina Workers’ Compensation Act clearly sets forth When a sole proprietor
may be considered an employee and entitled to workers’ compensation ber;eﬁts.

Any sole proprietor or partner of a bus_iness_' whose employees are eligible for benefits
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‘under this title may elect to. be included as »émployees under the workers'
compensation coverage of the business if they are actively engaged in the operation
of the business and if the insurer is notified of their election to be included. Any sole

* proprietor or partner, upon this election, is entitled to employee benefits and is .
subject to employee responsibilities prescribed in this title. |
S.C.Code Ann. 42-1-130 (1976) (emphgsis added): The general rule is that a sole proprietor is not an |
employee as defined by the Act, and as such, is excluded from an}; benefits afforded by the Act. Id. |
If a sole proprietor wishes to be included as an employee, thus availing hirﬁself of the prot_ecﬁons
afforded by the Act and the coverage provided by‘the workers’ compensatidﬁ policy he purcﬁased for
his employees, then he must elect to be included in the coverage. Smith v. Squire Timber Co., 311
S.C. 321, 324-325, 428 S.E.2d 878, 880 (1993). A sole proprietor must act gfﬁrmatively to obtain
coverage for himself. Absent such afﬁnhative act, a sole proprietor is not an employee under South
- Carolina law, and if he is not an employee, then the sole proprietor as efnployer is not Iiéble for any
benefits fo himself. |
Here, Claimant offered no evidence showing he undertook éfﬁrrn_ative action to secure
coverag.e‘ for himself. Claimaﬁt also offered no evidence showing that he notified Travelers thét he
wished to be included as aﬁ employee under the pqlicy. Had claimant elected to includé himself in
coverage when he first obtained workers’ compensation insurance or later notiﬁed Travelers that he
wished to increase the coverage provided; lthe policy effective at the time of his accident wouid have
included an amendatory endorsement identifying claimant as ah employee, thus adding additional
‘coverage beyond that afforded by the general terms of the policy. Lacking sgch endorsement, the
policy by its terms provides no coveragé. When the intention of tﬁe par;cies is clear, courts have no

authority to torture the meaning of policy language to extend coverage. S.C. Farm Bureau Mut. Ins.

Co. v. Wilson, 344 S.C. 525, 530, 544 S.E.2d 848, 850 (Ct. App. 2001).
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Claimanf’s only a‘réument is that “individual” means “émployee.” Claimant’s aréument that
this terminélogy “individual” refers sinéciﬁcally to the Claimant himself, instéad of his business, is
contradictory to the-very' terms of the poligy itself. The policy does cover Cléimant bﬁt only as
defined by the policy —Anamely as the erﬁployer. While any er_nploYees of thé insured are covered,
the policy covers Claimant only in his business capacity as an émployer, and not Claimant himself.
The term “individual” cannot mean erﬁployee. Claimant’s argﬁme_nt fails because itvcannot be
reconciled with othef provisidns of the policy or with S;C. Code Ann. § 42-1-130. Thus, this Court
need look no further than the plain language of the-policy, and the plain language rhandatés the
denial of Claimant’s clgim as asserted against the wo;kers’ compensation policy issued by Travelers
Property Casualty Cpmpany of America. |
| b. Other Evidence Shoﬂs Claimant Actively Excluded Himself from Coverage.

Not only does the plain language of the policy, read in conjunction .with S.C. Code Ann §
42-1-130, provide no coverage for claimanf becausﬁ: he took no affirmative action to include himself

under the coverage,.the evidence shows Claimant took speciﬁc"actions to exclude himself from
‘coverag'e. Claimant manifested his intention to be excluded from the policy by marking him_self as
excluded in the Cedano Roofing application for insurance (APA at 320). Claimant also testified that
when he pufchased a workers” compensation policy for his busin.ess, he did not purchase workers’
compensation insurance for himself. (APA at 110). Further, Isabelle D1az (“Diaz), Hispanié
_ Business Specialist at PC&L, testified that she specifically recalls meeting with Claimant when he
iﬁitially applied fof coverége. (Tr'. p. 14). She spoke to Claimant in Spanish—his nativé language;
she discusséd the difference in premiums dépending on whether Claimant chosé to elect coverage for

himself; she explained the consequences of not electing to cover himself under the policy; and she
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éuthenti'catéd Claimant’s signature on the application. (Tr. pp. 13-14, 20).' Claimant knovyingly
opted for cheaper premiums and did not elect coverage by the “E” marked én the application under
the column titled “INC/EXC.” (APA at 241).  Claimant signe_d the application. (APA at 244).
Claimant conceded at oral argument before the Full éommission that he did not elect coVeragé.
(Full Commission Hearing Tr., pp. 7-8). | |

Because Claimant.failed to elect coverage and pay premiums to be covered under the
Traveler.s'p.olicy, he is not eligible for benefits uncier it. -

C. Claimant's Argument That the Parol Evidence Rule Bars the Admission of Evidence
Extrinsic to the Policy Lacks Legal Basis. '

Claimant alleges that “all information outside the subject writfép poliicy are subsumed by the
" contract and not relevant to the analysis of the cl';iim.”1 Cl.’s Br. 13, Dec. 15, 2017. Essentially,
Claimant is arguing that the parol evidence rule should hav.e barred the Corﬁmission from
éonsider_ing any evidence related to the insurance application or the testimony of Diaz when deciding
whether Claimant is exclﬁded from ‘the Travelers policy. Claimant arguesthis because he is
attempting to 4side-step his failure of meeting hi_s:burden of prbying,he quaiiﬁes as an employee
under the Act by éncouraging this Court to misinterpret thé clear language of the policy. Claimant
coﬁtends that Ttem 1. of the Information Page identifies him as the insured‘because it refers.to the
insured as an “individual.;’ Claimant érgues that means the policy covers any injurie;c, he suffers
}Sersonally. Claimant wants this Court to look oﬁly at his misinterpretation of l.anguage in the policy,
because if th'is‘CoLirt looks at the other evidence, this Court must cqnclude Claimant clearly did not

want himself to be an employee when he purchased the policy.

1 Claimant 1ikely relies on the following clause in the policy to support this argument: “The ‘only agreements relating
to this insurance are stated in this policy.” '
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Nonetheless, Claimant’s aigument that this evidenee_ should not be considered is erroneous
for three reasons. 4Generally speaking:, the parol evidence rule provides that:

If a writing, on its face, appeafs to express the whole ag_reernent between the narties,

parol evidence cannot be admitted to add another term thereto. However, where a

contract is silent as to a particular matter, and ambiguity thereby. arises, parol

evidence may be admitted to supply the deﬁciency and establish the true intent.
Columbia East As’so'cs.- v. Bi-Lo, Inc., 299 S.C. 515, 519, 386 S.Ei2d 259, 261 (Ct. App. 1989)
(emphasis added); accord Frewil, LLC v. Price, 411 S.C. 525, 530, 769 S.E.2d 250, 253 (Ct. App.
2015). - |

First, tIie South Carolina Workers’ Compensation Commdission is not beund by the South
Carolina Rules of E\iidence: “Except in proceedings before the Industrial Commission the rules of
evidence as ap_ialied in civil cases in the coiirt of common pleas shall be followed.” S.C.C_ode Ann. §
1-23-330 (1976) '(emphasis added). See also, Hamilton v. Bob Benne(t Ford, 339 S.C. 68, 70., 528
S.E.2(i 667, 668 (2000) (“the Court of Appeals failed to -recogniie the fact that the South Carolina
Ruleslof Evidencei do not apply in proeeedings before the Workers’ Cornpensation cemmission”);
Ham v. Mullins Lumber Co., 193 S.C. 66, 7 S.E.2d 712 (1540) (“[g]reat liberality is exercieed in
permitting the introduction of evidence in proceedings under Workmen's Compensation Acts, . . .”).
Given that the Cornmission is not bound by the Rules of Evidence‘, the parel evidenee' rule clearly is
not relevant to this case. |

Second, Travelers is not offering the evidence of Claimant’s apialication or Diaz’ testimony to
add another term to the contract. As demonstrated above, the _Ce_urt need look no further than the

policy language itself to determine the scope of coverage provided, and determine that coverage does

not extend to Claimant. Rather, Travelers offers the evidence to show Claimant never intended to be
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an employee of his compaiiy for purposes of a workers’ compénéation policy. The poiicy itself is
unambiguoils in- that it élearly provides that it will only cover -injuries to. ihe employees of the
employer. Nonetheless, to determine whether Claimant’s claim falls within cciverage, this Court
must look to the facts established by the evidence admitted in the case to decide if Claimant was an
employeé under the policy. The documentary evidence regardiiig Claimant’s insurance application
and the téstimony of Diaz consti‘aite the.only evidence of record or'i the question'whethér Clairriant. is
-an employee. If Claiimaht had evidence to the éontrary that tended to sliow he did qualify as an
employee, he should have offered it, and in that instance, the _Commissionkiould consider it when
_ determining Whether. Claimant’s claim falls within the scope of coverage. -- As the matter stands
presently, if this Court considers the evicience présented, Claimant’s claim must fail. Alternatively,
if this Court disregards ‘ihe documentary and testirrionial evidence, Claimant’é claim still must fail as
he cannot meet his burden of proving his status as an employee otherwise. ‘ |
Einally, if this Court finds the term “individual” is not defined or is ambiguous as to
Claimant’s coverage as an employee, it was certainly permissible i:‘or the Commission to admi_t parol
evidence to clarify the contract and discover the true intent of the pérties. See Columbia East
Assocs., 299 S.C. at 519-20, 386 S.E.2d at 261. Regardless, the evidence should not be excluded.
As é.rgued above, the clear language of the bolicy indicates‘Claimant is not under its coverage
and this Court must deny Claimant’s claim as asserted against the workers’ compensation policy
issued by Travelers Property Casxialty Company of America. Furthermore; Claimant’s own actions
demonstrate he actively ch.oseA to exclude himself from coverage under_ the policy.

II. THE APPELLATE PANEL CORRECTLY DETERMINED CLAIMANT’S JANUARY 18,
2016, ACCIDENT AND INJURIES ARENOT COMPENSABLE UNDER MAY RIVER’S
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INSURANCE POLICY WITH ZURICH AS CLAIMANT WAS NOT A DIRECT
EMPLOYEE OF MAY RIVER.

Claimant is not covered undcr May River’s workers’ compensation policy because he isnota
direct employee of May River. Only émployees are covered under the South Carolina Workers’ |
~ Compensation AcT:; éenerally, independent contractors are not. Smith v. Squife Timber Co.,311 S.C.
321,324,428 S.E.2d 878, 880 (1993). The burden of proving an employee-émployer relatidnéhip is
on the claimant, and the claimant _must show such a relationship by the greater weight of the
evidence. Lewis v. L.B. Dynasty, 411 8.C. 637, 6_41, 770 S.E.2d 393, 395 (2015). May River and
Zurich argue that the simple fact that May River required Claimant to prévidé his own certiﬁcate of
insurance is sufficient proof that Claimant was an indepéndent contractof and not an employee.
Beyond that inquiry, four other factors a_re‘ relevant in determining whether a claimant is an employee
or an independent ,coﬁtractor:

(1) The employer’s right to exercise or the actual exercise of control over the details of the o
work and how it is performed; (2) the method of payment; (3) who furnishes the equlpment '
and (4) the employer’s right to terminate the employment. - :

© See, e.g., Farrarv. D.W. Daniel High Sch., 309 S.C. 523, 524,424 S.E.2d 543, 544 (Ct. App. 1992).
These four factors are to be “evaluated in an evenhanded manner” in making the determination
whether a claimant is an 'employeev or an independént contractor. Wilkinsgn ex rel. Wilkinson v.
Palmetto State Transp. Cé., 382 S.C. 295,307,676 S.E.2d 700, 706 (2009). The mere presence of
oﬁe of thgsé factors is not dispositive of an employée-employer rel’atidnship. Lewisv. L.B. Dyriasty,
411 S.C. at 642, 770 S.E.2d at 395. |

ﬁ.‘ Right to Exercise or Exercise of Contrbl

May River’s‘contrch)l over Claimant did not.exemplify the control that an emplogfef has over

an employee. Typically, for any given project, May River only iﬁteraoted with Claimant when it
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submitted the work order to him and received an invoice from him. (Tr. p. 57). Primarily, Claimant

" had free_reign to w.ork. how and when he desired. Claimant set his own work hours and days and did
not punch a time clock. (Tr. p. 52). Claimant was not supervised: instead,.May River -woilld only
visit a job site once the project was completed to ensure the work had been performed. (Claimant’s
APA, p. 120). May River relied on Claimant to get the job done timely and correctly. (Tr. pp. 52,
79). May River did not supervise the amount of work Claimant perfo.rrned: instead, May River relied
on invoices submitted .by Claimant to determine remuneration for a given proj ect. (lr. 'pp.- 51, 57).
Additionally, Claimant V\ias free to negotiate for additional payment once he saw the job he was
assigned by the work order and was able to decline jobs ifhe chose to. (Tr. pp. 59, 63). Claimant was |
not required to check in with May River nor keep it apprised of his schedule; instead, Claimant
created his own schedule;he was “on his own time.” (Tr.p.5 2) Claimant was trusted to do-the job
vright and only occasionally received instruction from anyone at May .River. Id Finally, Claimant
chose his own empldyees,; without requiring the approval of May Rivef. (Tr. pp. 42, 57). Indeed, it
was Claimant who paid his employees, not May River, who did not know.what if any employees .
Claimant had and had no part in selecting,Claimant_’ s workers. (Tr. pp. 42, 60). May Riv.er‘ preferted
Claimant work only for them and they tried to keep him busy so-lie would do so but there Was no
specific requirement. (APA at 123; Tr. p. 62).

Wliile May River'gave its subcontractors t-shirts with its logo to wear, this was solely for
advertisernent purposes, and subcontractors would also wear t-shirts displaying logos of other
companies. (Tr. p. 64). To that end, May' River also provided t-shirts as gifts in great abundance
including but not limited to May River’s landlord, its clients, staff, subcontractors, and even people it

had not met such as when the company sponsored a community event. (APA at 119; Tr. p 64).
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b. Method of 1-’aymem‘

Turning to the method of payment prong, May River did. not pay Ciai_mant in a way that |
typiﬁed an employee-employer relationship. May River and Claimant negotiated a contractual price
per 10 x 10 square of roofing laid, and Claimant _wéuld invoice May. River for any repairs performed
(amounting to approximater $25/hour), (APA at 123; Tr. pp. ,40-41, 51, 57). As such, Claimant
knew eXacﬂy what he was going lto be‘paic'l for each job before he began it because he knew the
numbér of squares- a job would entail once he recéived the work order. (Tr.'pp.j 38, 59). Claimant
negotiated his rate per square from $55 .00 to $60.00, which was higher than what May River péid its
other subcdntrac-:tors. (APA at 129; Tr. p. 41). Payments wére not paid on any regular interval: May
River would pay Claimant by éheck the week after a job was éompieted; (Tr. p. 35). Then, Claimant
would pay his employees out of the money he received from May River for tﬁe jobs. (Tr. p-42). May
River did not withhold ény' employee deductions from Claimant’s pay. May River issued Cléi@mt a
1099 each year he worked for them, wﬁich Claimar_it turned around and used to file taxes in the name
of his business, 'Ce.dario Roofing. (Tr. pp. 45, 62). As such, Clai;r;ant’s method of payment by May
River indicateé he was',_ an independént contractor and not an employee. |

c. F urnishing' of Equipment

Thé equipment ’providea to Claimant doeé not indicate that an employee-employer
relatioﬁship existed. Claimant procured all of the tools/equipment required to cofnplété the job:
truck, air compressor, nail gun, fool pbuch, hammer, razors, etc. (Tr. pp. 42, 46). Meanwhile, May
River, at most, acted asa V"éndor in supplying materials to Cedano Roofing for the jobs.' May River

~ would provide only those materials for which it would bill the ultimate client; for instance, it would
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i)rovide Shiﬁgles, paper, plastic, caps and flashing. (Tr. p. 35). Theréfore, Claimant’s furnishing of
his own equipment indicates he was an independent contractor, rather than an employee.

d Right to T. erminéte Employment .

Finally, Maj River did not have the right to terminate Claimant without incurring breach of
contract; Méy River and Claimant contrac':t for every joB. For larger projects, the contract is signed
prior to thé work; for émailer projects, the contract is signed after the work is completéd. (APA at
114, 120); May River decided on this system to save its subcontractors time;instead of having to
drive to the May Ri{}er office for every change that arose at the job site, the hardcopy contract Was
formalizéd at the end of smaller jobs. (A_PA at 129).

- Despite Claimant’s claim to the contrary, this system of .contracting didAno.t permit May River
to terminate Claimant. If May River decided to terminate Clain;lant, it would incur a breach of
contract. This arrahgeinent is paradigmatic of an indepéndent cpntractof relationship.

e. Other Factors |

Although hot falling strictly within the four-prong anaiysis, other factors/demonstrate
Claimant was acting as an independe.nt c'ontractbr as oppoSed ‘to' an employee for May River.
Claimant ﬁied ta*es for his business and represented Cedano Roofing td the state and federal
» gove@ent as a distinct legal entity for tax purposes. In éddition, Claimént purchased Wérkers’ )
compensati’on insurance for the business, from Which he knowingly"excluded himself. All things
considered, in analyzing the four prongs of the employee-indepen-;lent contractor test and in light of_'

other factors, the evidence demonstrates Claimant was an independent contractor, not an employee of

May River.
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III. THE APPELLATE PANEL CORRECTLY DETERMINED CLAIMANT’S JANUARY 18,
2016, ACCIDENT AND INJURIES ARE NOT COMPENSABLE UNDER MAY RIVER’S
INSURANCE POLICY WITH ZURICH AS CLAIMANT IS NOT A STATUTORY
EMPLOYEE OF MAY RIVER.

The statutory ernployer doctrine in the Workers Compensatlon Act is 1ntended te erevent
~ employers from evading liability for workers’ ‘c’ompensatlon benefits ar1stng in the course of
employment via subeontracting work. Gtass v. Dow Cheih. Co., 325 S.C. 198, 201, 482 S.E.2d 49,
50 n.1 (1997). In‘ ﬁthhet‘ance of this goal, th_e Act created the concept of the statutory |
employer/empleyee: “those who do not employ the plaintiff but are treated as'if they did.;’ Eadesv.
US., 168 F.éd 481 (4th Cir. 1999). Thi.s mechaniém operates as follows: |

When any person, in this section and Sections 42-1-420 and 42-1-430 referred to as “owner,”
undertakes to perform or execute any work which is a part of his trade, business or occupation
and contracts with any other person (in this section and Sections 42-1-420 to 42-1-450 a
_referred to as “subcontractor”) for the execution or performance by or under such
subcontractor of the whole or any part of the work undertaken by such owner, the owner shall
be liable to pay to any workman employed in the work any compensation under this title
which he would have been liable to pay if the workman had been immediately employed by
him.

" S.C.Code Ann. § 42-1-400 (1976).

a. Claimant Cannot Recover as a Statutory Employee Because He is an Independent
- Contractor Who Excluded Himself Under His Own Coverage.

If the Ciaimant is considered a.statutory employee of May ijer; May River is not liable
because Cedano Roeﬁng notified it of coverage pursuant to S.C. Code Ann. § 42-1-415. An up-
stream contractor is relie\ted of liability if the down-stream stlbcontractor represents to it that the
subcontractor is insured:

Notwithstanding any other provision of law, upon the submission of documentation to the .
commission that a contractor or subcontractor has represented himself to a higher tier
subcontractor, contractor, or project owner as having workers' compensation insurance at the
time ‘the contractor -or subcontractor was engaged to perform work, the higher tier
subcontractor, contractor, or project owner must be relieved of any and all liability under this
title except as specifically provided in this section.



S.C.Code Ann. 42-1-415 (1976). A Certificate of Insurance is sufficient to satisfy this purpose. 21
S.C.Code Ann.Regs. 67-415 (Supp. 2Q 10). Here, Cedano Rooﬁﬁg represented to May River ithad .
Workers’ compensation insurance. (APA at 109-110; Tr. pp. 33,47, 61-62). Beginning on Jmie 2,
2015, Cedané Roofing’s agent, PC&L, would automatically. send Méy .River a Cértiﬁcate of
Insurance for Cedano Rooﬁng’s workers’ compeﬁsation policy b_i’-monthly. (APA at 120-121).

Had one of Claimant’s WOrkérs been injured, coverage would exiét' under his policy. His
company had coverage and May River relied on that coverage. There is no dowris,treém contractor
without coverage in this ihstance. Rather, thefe is coverage for the independent confractor who
simply choée not to include himsglf asan employ'eé under his own policy. The‘ notion that S.C. Code.
Ann. §42-1-415 should ﬁot,apply in this instance because Claimant did not hand May River a copy.
of his Cértiﬁcate of In;ﬁrance but inétead it was obtained directly from Claimant’s insurance agent, -
PC&L, is gbsurd. Claimant was continuously performing joBs for May River, so he was -always
engaged to perform .Work within the rﬁeaning of the statute. As loﬁg as May River had a valid |
Certiﬁcate of Insufahce and had not been notified of canceilation of Ciajmant’s c‘ov.erage,. May River
was in compliance with S.C. Code Ann.-§42-1-415. Therefore, if Claimant is considere_d a statutory
employee, May River is relieved of liability undgr S.C. Code Ann. §42-1-415 because Cedéno
Roofing had coverége. | |

b. The Statutory Employer Doctrine Does Not Apply Because Claimant Excluded
Himself From Cedano Roofing’s Workers’ Compensation Policy.
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A sole proprietor is not automatically covered under the Act.> As suCh, a sole proprigtor must
affirmatively elect coverage as set out by S.C. Code Ann. § 42-1-130—by (1) being active in the
busines's, and (2) notifying the insurer of the eiection to be included. Although independent
cpntractors are not included in the Workers’ Compensation Act, and therefore, cannot be statutofy
employées',.the Supreme Court of South Carolina has created a “narrow exqepfion” to this rule “by
allowing an independent céntraétor or subcontractor to become an ‘employee’ by elcctiﬁg coverage
* under [its o@] business’s workérs’ cofnpénsati’on‘ beneﬁts.”.Smit.h v Squire Timber Co.,3118.C.

321, 324-25, 428 S.E.2d 878, 880 (1993) (citing Smith v. T.H. 'Sm"pes & Sons, Inc., 306 S.C. 289,
290-91, 411SE2d 439,440 (1991) anci Carver v. Bill Pridemore & Co., 278 8.C. 235,294 S.E.2d
419 (1982)). However, in.Squz'res Timber, the Court held this e;?ception onlyA applied to independent
contractors who elected coverage under § 42-1-130; that is, it canﬁdt apply when the Claimant fails
to elect coverage ﬁnder that section. Squire Timber Co., 311 S.C. at 324—25, 428 S.E.2d at 880.
Here, Claimant does not fall within the narrow excéptiori created because Claimant
affirmatively excluded himseif from coverage, as manifested in his cdmpany’s policy and the
~ application for inéu’r_ance. PC&L’S Workers’ Corﬁpensation Apblication makes clear Claimaﬁt’s
in;tent to be excluded from.cov>erage. (APA at 241). Additioﬁally, Diaz si)eciﬁcally remembers
apprising Claimant in Spanish of the consequences of this choice'. (Tr.p. 14).. MOreover,' Claifﬁant’s
Certificate of Insuraﬁce further ackndwledges Clairhant’s decision to exclude himself from coverage,

as it specifically states that the Cedano Roofing proprietor is excluded. (APA at 156). Therefore,

2 “Sole proprietors ... are not automatically included under workers’ compensation insurance.” South Carolina
~ Workers’ Compensation Commission, Frequently Asked Questions, http:/www.wcc.sc.gov/Pages/Frequently
"AskedQuestions.aspx (last visited Nov. 30, 2016).
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Claimant cannot be considered a statutory employee because he is an independent contractor who

failed to elect to be covered under S.C. Code Ann. §42-1-130.

c. - Permitting Clazmant to Exclude Himself Under st Company s Policy, and Allowmg

Hi to Recover Under the Statutory Employer Doctrine, Would Subvert the Spirit of
the Statutory Employer Doctrine.

The statutory employer doctrine was created to protect the .emplloyees of subcontractors, who
cannot dictate whethet their employer purchases coverage. However, sole proprietors can deeide to
purchase coverage and decide what that coverage entails. Here, Claimant purchased Cedano
Roofing’s eoverage and decided to exclnde himself from it. _ It wonld subvert the legislature’s intent
to allow Claimant to exclude himself under Cedano Roeﬁng’s workers’ compensation policy and
allow him to recover under May River’s policy. Claimant made the decision to exclude himself from
his policy, thereby reaping. the benefit of paying a lower premium. It woulvd be unjust tnen to allow
Claimant te recover under May River’s policy and thereby increase May River’s premium.

IV. THE APPELLATE PANEL CORRECTLY DETERMINED THE PARTIES
STIPULATED TO CLAIMANT’S APPLICABLE AVERAGE WEEKLY WAGE AND
COMPENSATION RATE AND IN ORDERING SAME.

: Clatmant asserts the Appellate Panel erred in Stipulation No. 4; which is actually Stipulation
No. 3, when it provided that the parties stipulated that Claimant’s etverage weekly vtfage was $769.35
With aresulting cofnnensation' rate of $512.93. In order to preserve an issue for appellate review, the
issue must have ldeen raised to and ruled upon by the trial court. Holy Loch Distrib., Inc. v.
Hitchcock, 340 S.C. 20; 24 531 S.E.2d 282, 284 (2000). In order for 'anAiss1\1\e to be nropetly
presented for appeal, appellant’s brief rnust set fofth the issue in the statement of issues on appeal.
Langéhans V. -Smit.h, 347 S.C. 348,351,554 S.E.2d 681, 683 (Ct. App. 2001). An appellate brief

must be divided into as many parts as there are issues to be argued, and an issue is not preserved for
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appeal if appeilant’s brief does not conform to these requirements. Id. Further, it is an error for the
appellate court to consider issues not pfoperly raised to it. Id.

While Claifnént listed the average weekly wage and éompensation rate stipuiation as one of
" his gréunds for appeal in his “Conqllisic;ns of Law That are Erroﬁeous” section in his'Requést for
Commission Review filed on June 5, 2017, Claimant did n.ot set forth this issue in his “Questions
| Presented” in his Appellant’s Brief ﬁléd with thé Full Commission oh December 15, 2017. No
argumént concerning the averagé weekly wage and compensation rate Waé presented to the Full
Cémmission Appellate Panel during oral arguments on J énuary 22,2018. Appellant’s ABrief. to the
Court of Appeals is the ﬁfst tjme he hés _made an argument c.oncerning this issue. Aé such, the issue

is not preserved for appeal and should not be considered by this Court.

 CONCLUSION

The substantial evidence in the records supports finding that Claimant’s accident and injuries
are not compensable under the .Travelérs policy purchased by Cedaho Roofing as Claimant was
| excluded from that coverage. Further, Claimant’s accident and injuries are not compensable under
May River’s insurance policy with Zurich as Claimant was neither a direct e‘mployee nora Stafutory
employee of May River. Finally, the issue concerning stipulation asto Claimant’s average weekly
wage and compensation rate Should not bg addréssed by this Court as it was not preserved for
appellate reyiew. Accordingly, Respondents submit the Commission’s Decision and Order in this

matter shoulc_l be affirmed.
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Respectfully submitted,

Nigole D. Haltiwanger ’
Hedrick Gardner Kincheloe & Garofa
P.O. Box 11267
Columbia, SC 29211
(803) 727-1200 .
Attorney for Respondents
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