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STATEMENT OF ISSUES ON APPEAL

I.. The Circuit Court properly held that Respondent Advantage Services, Inc. -
was entitled to summary judgment on Appellant’s negligence claim against it
because Appellant failed to present a genuine issue of materlal fact on the duty
element of her claim.

IL. The Circuit Court properly held that Respondent Advantage Services, Inc.
* was entitled to summary judgment on Appellant’s negligence claim against it

because Appellant failed to present a genuine issue of material fact on the

causation element of her claim.

STATEMENT OF THE CASE

This appeal follows an Order of the Circuit Court granting l.{espondent, Advantage
Services, Inc. summary judgment on Appellant’s negligence claim against it. On
November 1, 2013, Appellant Tina Bessinger vvas involved in an automobile accident with
a non-party to this action, Amber Edwards. (R. p. 59 { 9). As Appellant’s vehicle neared
the intersection of Longtown Road and Hunting Path Road at the entrance of the Fox
-Meadow subdivision Edwards pulled out of the subdivision in front of Appellant and
caused a severe collision. (R p. 59 ﬂ 9). Appellant alleges that Edwards falled to y1eld the
rlght of way to Appellant because Edwards’ view of the stop sign was obstructed by an
overgrown tree and/or shrubbery. (R. p. 59 § 11). However, Edwards testified that she has
no memory of the accident and cannot say whether she did or did not disregard the stop .
sign. (R. p. 363, lines 4-6, 19;25; p. 364, lines 1-15; p. 473, lines 24-25; p 365, lines 1-6).

» Advantage Services, Inc. (“Advantage Services”) had a contract with HalcyonReal
Estate Serv1ces LLC (“Halcyon”) the company that manages the LongCreek development
property, to provide landscape services in the LongCreek Development (R. pp. 247-49).
The LongCreek Development includes the Fox Meadow subdivision. This contract
required Advantage Services to‘prOVide various land_scaping and irtig_ation services. (R. pp.
247-49). Appellant alleges that tlllS contract created a duty for Advantage Services to trim

.



trees at the accident intersection and that Advantage’s failure to trim. the trees at this. -
intersection resulted in an ol)structed view of the stop sign for Amber Edwards. (R. p-599
11; p. 208). Appellant. further alleges thatvan obstructed view caused AmberE_dwards to
ignore the stop sign and'pull into AAppellant’s.path,.which resulted in the accident. (R. p.
599 ll). As a result, on August 18, 2016, Appellant filed a complaint in the.Richland
County C.ourt of Common Pleas naming Advantage Services as a defendant, among others.
(R. pp. 37-45).!

Discdvery revealed the following undisputed facts.', (1) Appellant does not know
why Edwards pulled out in front of her; (2) Edwards has no memory of the day of the
accrdent 3) Appellant produced no other witnesses to the accident; and (4) Advantage ,
. Services had- never trimmed the trees at this mtersection as part of the scope of its.
landscaping work (R p. 377, linesl 15;p. 480 lmesl -4;p. 363, lines 19- 25; p. 364, lines
1-15; p. 411, lines 4-17, p. 495, lines 16-21; p. 496, lines l4 22) Applying these facts to
the causation and duty ele.ments of Appellant’s negligence cause of action, Advantage
Services moved for summary judgment on May 30,2017. (R. pp. 100- l2). The other three
'Respondents also filed motions for summary judgment. (R. pp. 162-63; pp. 468-69). On
August.3l, 2017, Appellant filed an opposing memorand_um'as to all the Respondents’

motions for summary judgment. (R. pp. 197-212). |
| The Honorable Judge G. Thomas Cooper, dr. held a hearing on all the Respondents’
motions for summary judgment on September 5, 2017. After considering the arguments of . .'
all parties, Judge COoper granted Advantage S'ervices’ Motion for “Summary Judgment in

a written Order dated September 22, 2017. (R. pp. 4-13). In its Order, the Circuit Court

- I Appellant filed an amended complaint on October 10, 2016.
| 2



" held that Advantage Services was entitled to summary judgment on Bessinger’s negligence
claim against it beeause: (1) Advantage Services owed no independent cluty to Bessinger
eitller under the common-law or under Ad\/antage’s contract with Halcyon; and (2) even if
Advantage Services had such a duty, Bessinger failed to present any evidence beyond mere
speculation that the alleged breach of such duty by Advantage Ser.vices was a proximate
cause of the acc1dent (R. pp. 7 13). |

Appellant filed her Notice of Appeal on October 19, 2017. By its Order filed
Novernber 9, 2017, this Court subsequently dismissed the appeal for Appellant s failure to
provide proof of filing of the Notice of Appeal with the Circuit Court. The Appeal was
reinstated by Order filed December 8,2017. | | |

STATEMENT OF FACTS

| The November 1, 2013 Accident

~ On November 1, 2013,Appellatnt was involved in a two-vehlele accident. (R. p. 59
- 99). Appellant was a bus driver for Richland School District Two and was drivlng a school
bus at the time of the accident, traveliné northbound on Longtown Road to pick up stUdents.
from Blythewood Middle School. (R. p. 59 q19; p- 475, line 24- p- 476, line 4; p. 477, lines
1.5-24; p. 478, lines 6-15). As Appellant approached the intersection of Longtown Road |
and Hunting Path Road at the entrance of the.Folx Meadow subdi\{‘isi‘on, Amber Edwards
pulled out in front of Appellant (R. p. 59 § 9; p. 478, lines 12- 20) The bus driven by -
Appellant collided with Edwards’ veh1cle (R.p. 59 1[ 9) Appellant alleges she suffered
injury as a result of the accident. (R. p. 59 § 10). .

Appellant testlﬁed that she did not see Ms. Edwards before the .impact between ‘the

" two vehicles. (R. p. 478, lines 18-25; p. 479, lines 4-6). Concerning the cause ef_ the

A
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accident, Appellant testified in her deposition that she did not know what caused Edwards
to pull out in front of her:

Q. Do you know whether the limbs had anythlng to do with this accident -
occurring?

A. No, sir, [ don’t.
Q. Okay All you know is is that this car came stralght out in front of you
o correct?
A. Yes, sir.
Q. You don’t know whether she couldn’t see the stop sign because of the limbs
or whether she was texting or she just wasn’t paylng attentlon correct?
A. Correct.
Q. Soyoucan’t say with any degree of certainty that the limbs had anythlng to
~-do with this accident in any way whatsoever, correct’7
Al Not to my knowledge [ can’t say that.
- Q. Correct? So the net result is you don’t know whether the limbs did or did
not have anythlng to do with this accident. ' '

A | Correct.
(R. p. 377, lines L-15; p. 480, lines 1-4). |

- Following the collisien, Ms. Edv;/ards was in a coma for eight days. -(R. p. 36'3;', line
24 — p. 364, line 3). In her deposition, Ms. Edwarvds testiﬁed that she had nov recollection
of anything from the d.ay of the cohision, eithef .hefore or after collisio‘n, includin’g‘ the Fox
Meadow intersection,vwhether she saW a stop sign at the intersection, or whether she
Astopped at the stop sign. (R. p. 363, lines 4-6; p. 363, line 19 — p- 364, line 15; p. 473', lines
24-25; p. 365, lines 1-6). Appel‘lantl has presented only two witnesses to the :accident.—
herself and Ms Edwards — neither of whom are able to say with any certainty that: (1) Ms.
Edwards failed to .stop at the stop sign; or (2) treen and/or shrubbery obscuring the stop

sign at the intersection caused Ms. Edwards to pull in front of Appellant.? Nevertheless,

2 Jeannie Sharpe, another Richland School District Two bus driver, testified that she drove
through the Fox Meadow subdivision and believed the trees at this intersection were an
obstruction and created poor visibility (R..p. 485, lines 19-23; p. 381 lines 2- 4) as did

4



Appellant allelges in her Complaint that “Ms. _Edvvards failed to yield the right of way as a
direct-and proximate result of the stop sign at the' intersection being obstructed from Ms.-
-E‘dwa_rds’f view by an eve_rgrown tree and/or shrubbery.” (R.p.59911).
IL. Advantage Services’ Landscape Contract

Halcyon provides management services to LongCreek Plantation Property Owners -
Association, Inc. (“LongCreek POA™) for the LongCreek Development, including the Fox
Meadow subdivisien.' R. p. 4§2, lines 5-25; p. 405, lines _1-5).) Halcyon, on behalf of }
LongCreek POA, entered into _av “Landscaping & irrigation Maintenance Agreement” with
Advantege Services. (R. pp. 247-49). Under the terms of the contract, Advantage Services ‘
_is to r)revicie, upon the premises of LongCreek Plantation’s entrancevvays and common
areas, the following services: (1) lawn Vmowing; (2) edging; (3) grass clipping remov:al; G
chemical treatments; (5) pruning; (6) irri gation system maintenance'; and (7) litter removal.
(R. pp. 247;49). Unrier the terms of the ccint_ract, plants should be pruned";to enhance their
appearance and preserve their natural appearénce.” (R. p. 248). Noticeably, there is no
reqnirement in the contract that plants be pruned for any safety reasons. (See R ‘p. 248)'.

Moreover, the President of Halcyon.,‘ David Peterson, testified that Advantage |
Services was not responsible under the contract for trimming trees in the common areas or
entrances unless specifically requesteci to do so by Halcyon. (R. p. 409, line 7 — p. 41 i,

. 3 o
line 3)..Mr. Peterson testified in his deposition that he did not recall, prior to November

Melissa Crook, a resident of the Fox Meadow subdivision (R. p. 498, lines 16-18; p. 418,
line 22 —p. 419, line 13). However, neither Ms. Sharpe or Ms. Crook witnessed the accident.
or know how the accident happened. (R. p. 386, lines 1-5; p. 487, line 16 —p. 488, line 2;
p. 488, line 11 — p. 489, line 12). As the Circuit Court recognized in its order granting
summary judgment, no person who was deposed in this case can testify as to how the
accident happened or whether the trees had any 1rnpact on Ms Edwards pullrng in front of
Appellant. (R. p. 5). :



2013, ever requesting anyone at Advantage' Services to prune or trim any trees at the
entrance of Fox Meadow near the accident iﬁtersection or ever ‘havin‘g any conversations
with aﬁyone at Advantage Services concerning ahy treeé.k that needéd to be-trimmed or
- pruned at that entrance. (R. p. 411, lines 4-17).. Specifically, Mr. PéterSon testified that’
Advantage Services’ scépe of work under the contract did not include the trimming and
maintenance of trees at the Fox Meadow entrance location. (R. p. 496, lines 14-22).

STANDARD OF REVIEW

When reviewing the grant of a summary judgment motion, the Court of Appeals
applies the same sféndard that governs the Acircuit court under Rule 56(c), SCRCP. Nelson
V. Piggl); Wiggly Center, Inc., 390 S.C. 382, 387-88, 701 S.E.2d 776, 779 (Ct. App. 2010).

“Summary judgment is appropriate,when the_ré is no genuine issue of material fact such
that the movmg party must prevail as a matter of law.” Rule 56(c) SCRCP.

"The plaln language of Rule 56(c), SCRCP mandates the entry of summary
jgdgment, after adequate time for discovery against a party who fails to make a showing
: sufficient tb establish the existence of an element éssential to the party's case and on which -
that party Will bear the burdenr of proof at trial." Carolina Alliance for IF air Employment v.
South Carolina Dep’t bfLabor, Licensing, & Regulation, 337 VS.C. 476, 485, 523 S.E.2d
- 795, 800 (Ct;- App. 1999). "In suéh a situation; there can be no genuine issue as to any
matefial. fact since a complete fa‘ilufe éf proof concerning an essential element of thé
~ nonmoving party's case necessarily renders all o.ther_‘ facfs immaterial_." Baughman v. .

American Tel. & Tel. Co., 306 S.C. 101, 116,410 S.E.2d 537, 546 (1991).

)



ARGUMENT

The Circuit Court propeﬂy granted Advantage Services»summafy judgment on
Appellant’s negligence claim against it because Ap'pellant failed to raise a genuine issue of '
material fact on two essential elements of her claim — duty and proximate causatioﬁ. Ina
negligencé cause of action, the piaintiff musti show that (1) the defendant owes a duty of
care to the plaintiff, (2) the defendant breached the duty by a negligent act or omission, (3)
the defendant’s breach wa$ the actual a_md proximate cause of the plaintiff’s injury, and (4)
- the plaintiff suffered an injury or damages.-Steinke v.'S.C. Dep't of Labor, Licensing &

Regulation, 336 S.C. 373, 387, 520 S.E.2d 142, 149 (1999). Appellant -has failed to _show

;[hat Advantagé Services owed her an independent duty under either the common law or

Adyantage Services’ contract with Halcyon. In addition, Appellaﬁt has failed to show that

fhe alleged breach — “allowing the free and/(;r shrubbery oﬁ the Property to obstruct the

view of the stopAsign” — was the 4a¢tual ‘and proximate cause of Appellant’s injury.

Thefefore, Advantage Services is entitled to summary judgment on Appellaht’s sole claim

against it, and the ruling of the Circuit Court should be affirmed.

L. TH_E CIRCUIT COURT PROPERLY GRANTED SUMMARY JUDGMENT
TO RESPONDENT ADVANTAGE SERVICES BECAUSE APPELLANT -
FAILED TO RAISE A GENUINE ISSUE OF MATERIAL FACT ON THE
DUTY ELEMENT OF HER NEGLIGENCE CLAIM.

“An essential element in a cause of action for negligence is the existence of a 1egal
duty of care owed by the defendant to the plaintiff. Without a dufy, there is no actiénable
negligence.” Bishop v. S.C .Dep"t of Mental Health, 331-S.C. 79, 86, 502 S.E.2d 78, 81
(1998). The plaintiff bears the burden of establishing thét the defendant owed a duty of

care to her. Steinke, 336 S.C. at 387, 520 S.E.2d at 149 (citations omittéd); Doe v. Marioh,

361 S.C. 463, 470, 605 S.E.2d 556, 560 (Ct. App. 2004), aff'd, 373 S.C. 390, 645 SE2d



245 (2007) The ex1stence of a duty owed isa questlon of law for the courts. Doe v. Batson,
345 S.C. 316, 323, 548.S.E.2d 854, 857 (2001) Ina neghgence action, if no duty exists, |
the defendant is entitled to Judgment as a matter of law. Simmons v. Tuomey Reg'l Med.
Crr., 341 S.C. 32, 39, 53.34 S.E.2d 31}2, 316 (2000); Marion, 373 S.C. at 400, 645 S.E.2d at
250. |

A. Adyantage Servi.ces' did nét Aowe;any common law dufy to Appellént.

A “duty” is an obliga_tion to conform to a particular standard of cdnduct toward a
~ particular individual or the public at large. See ShipeS v. Piggly WiggZy St. Andrews, Inc.,
269 S.C. 479, 238 S.E.2d 167 (1‘977) (abrogated on other gro\unds by Bass v.. Gopal, Inc.,
395 S.C. 129, 716 S.E.2d 910 (2011)); Soitth Carolina S?ate Ports Auth. v. Booz—AZlen &
Hamilton, Inc., 289 S.C.-.373, 376, 346 S.E.2d 324, 325.(1986). “Geﬁerally, .there 18 ho
common:law duty to a’ét.” Dennis by_ Evaﬁs V. Timmons, 313' S.C. 338, 342, 437 S.E.2d

. 138, 141 (Ct. App. 1993). “[A] person usually incurs vno liabili‘py when he fails to take steps
to protect others from harm not created by his own wrongful conduct.” Jd. -

“An affirmative legal duty exists only if created by statute, contract, relationship,
status, property interest, ofsome o;cher spécial circumstance.” Rayfield v. S. C.. Dep't éf
Corr., 297 S.C. 95, 100, 374 S.E.2d 910, 913 (Ct. App. 1988); A'duty may arise from the
defendant’s relationship to the injuréd party. Troutman v. Facetglas, Inc., 281 S.C.A 598,

316 S'.E'.2d 424 (1984). However, “[i]t is essential to liability for ﬁegligence to attach that
the parties shall haQe sustained a relationship recognized by law as the foundétion of aduty
of care. Whére this relationship is too attenuated, a du;[y will not arise.” Ravan v. Greenville -
County, 315 S.C. 447, 467, 434 S.E.2d 296, 308 (Ct.. App. 1993) (internal citations

omitted). It is the relationship b_etweén the partieé, not the potential “foreseeability of



: injury,’;_ that determines whether the law will recogniie a duty 1n : a\ given context.
McC’ullough V. 'Goodrich‘ & Pennington Mortg. Fund, Inc., 373 S.C..43, 50n.3; 644AS.E.2d
43, 47 1.3 (2007); Charleston Dry Cleaners & La-undry, Inc: v. Zurich American Ins. Co.v,
355 S' C.614, 586‘S E.2d 586, 588 (2003)' Williams v. Preiss-Wal Pat III, LLC, 17 F. Supp.
._ 3d 528, 535 (D.S.C. 2014) This ensures that the concept of duty in tort liability is not
extended beyond reasonable limits. South Carollna State Ports Auth., 289 S. C.at 376, 346
S.E.2d at 325-26 (“Foreseeabihty of | injury, in the absenoe ofa duty to prevent that injury,
is an insufficient basis on which to rest liabiiity Foreseeability itseif does not give rise to
a duty... The concept of duty in tort habihty must not be extended beyond reasonable
limits.” (1nterna1 citations: omitted))

As to Respondent Advantage Services, Plaintiff claims that Advantage Services
had a duty to use reasonable care to maintain the area around the stop sign in a safe
condition and breached that duty by “failiné to maintain the tree and/or shrnbbery on the
Prop‘erty which [allegedly] obstructed Ms. E‘dwards’ view of the stop sign.” (R. p. 62 ﬂﬂ :
25-26). How’ever; there is no independent duty that Advantage Services owed to the.

Appeliant in this situation. As the‘caselaw below demonstrates, neither the' relationship of
the parties nor the .c.ircumstances of the .sitnation impb_sed a common law duty upon
Advantage Services’ to act. a

Ina factually similar case, UnderWooa’ V. Coponen the South Carolina Court of
Appeals affirmed the grant of summary Judgment toa private landowner who allegedly
failed to trim a tree that contributed to the plaintiff’ s automobile accident. 367 S.C. 214,
216, 625 S.E.2d 236, 237 (Ct. App. 2006). In Underwood, a driver ran a stop sign at an

 intersection and collided with another vehicle in the intersection. /d. The plaintiff claimed

\



that the adj aeent preperty owner was‘negligent in failing to trim a tree, apd the tree’s limbs
obscured the other motorist’s view of the stop sign, which cadsed the accident. /d. The trial
court granted summary judgment to the landowner_and the Court of Appeais affirmed. Id.
" The Court held that while a landowner has a duty to pretect pthers from “defective or
unsound trees’; on his property, no such duty applied becadse the _IandoWner’s tree was not-
unsafe or defective but merely obscured the stop sign. /d. .at 217-18, 625 S.E.Zd at 238.° . '
“The tree limb did not fall and injure [the plaintiff].” /d. at 218., 625 S.E.Z-d at 238. |
.Neverthelessd, the plaintiff there argued that d duty existed because the landowner
voluntarily undertook to act. The plaintiff _érgued that because the property oWner had
occasiopally trimmed trees on his property, he owed a duty to the plaintiff to trim the tree
~ to keep.it from obscurlng motorlsts views of the stop sign. Id. at 218 625 S.E.2d at 238.
In response to this argument, the Court of Appeals quoted the Restatement (Second) of
_ Torts, which prov1de_s:
One who undertakes, gratuitously or for consideratvion, to render services to
another which he should recognize as necessary for the protection of the

“other's person or things, is subject to liability to the other for physical harm .
resulting from his failure to exercise reasonable care to perform his

3 In her Memorandum in Opposition to the Motions for Summary Judgment, Appellant
cites Staples v. Duell, 329 S.C. 503, 509, 494 S.E.2d 639, 642 (Ct. App. 1997) and Israel
-v. Carolina Bar-B-Que, Inc., 292 S.C. 282, 356 S.E.2d 123 (Ct..App. 1987) in an attempt
to prevent the application of Underwood’s holding to the instant action. (See Plaintiff’s
Memorandum in Opposition, pp.-8, 11). However, both the cases cited by Appellant dealt
~with unsound trees that fell and injured persons, rather than sound trees that merely
obscured a stop sign as is alleged in this case and as was dealt with in Underwood. See
Staples v. Duell, 329 S.C. 503, 508, 494 S.E.2d 639, 641-42 (Ct. App. 1997) (addressing
issue of duty where “dangerous condition caused by the dead pine tree” on roadway and
stating that “when a tree is in an urban area, and may fall into a city street, the landowner
now has a duty of reasonable care’”) (emphasis added); Israel v. Carolina Bar-B-Que, Inc.,

292 S.C. 282, 283, 356 S.E.2d 123, 125 (Ct. App. 1987) (addressing situation of decayed
tree limb falling on car and holding that landowner in urban area has duty to “exercise
reasonable care to prevent an unreasonable risk of harm from defective or unsound trees
on his premises”) (emphasis added).
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undertaking, if (a) his failure to exercise such care increases the risk of such
harm, or (b) the harm is suffered because of the other's reliance upon the
_ undertaking.

1d (quotlng Restatement (Second) of Torts § 323(a) (1965)) The Court of Appeals reJ jected
the plaintiff’s argument and held that the landowner s occasional trimming of the tree did
not create a duty for Wthh he could be lrable even if his farlure to do so “increased the risk
that the sign would be obStructed” because neither the at-fault motorist nor the plaintiff
relied on the landowner to trim the tree. Id. at 218-19, 625 S.E.2d at 239.

Like the landewner in Underwood, Advantage ‘.Servi‘ces as the landscaper owed no
duty to Appellant. Relying on the facts and reasoning of the Underwood caSe, there is even
less of a basis here to find that Advantage 'S.e'rvices_had a duty to Appellant. Fvirst, the
Restatement section quoted in Underwood requires an undertaking before a duty attaches.
Restatement (Second) of Torts § 323(a) (1965); see also Dennis, 313 S.C. at 342 437
S.E.2d at 141 (“Even where there is no duty to act, if an act is voluntarily undertaken the
actor assumes a duty to use due care.”). Here, Advantage Services never undertook to trim .
the trees at the in_tersection. (R. p. 413, lines 2-10; p. 493, lines 2-10 (stating that another
company, Sox and Freeman, was awarded ‘the contract to provide tree trimrning at tnis
intersection and other locations)). Also, Advantage Services is not the landowner and had
no authority to trim tne. trees unless specifically requested to do so by Halcyon. (R. p. 410,‘
lines 1-7; p. 496, lines 14-22; p. 497, lines 4-17). Moreover, like the plaintiff and at-fault
motorist 1n Underwood, neither the Appellant. nor Edwards had a basis to rely on

Advantage Services to trim the trees. Appellant testified that she never avctually‘ witnessed

any landscapers trimming the trees. (R. p. 481, line 23 —p. 482, line 7; p. 483, line 25 —p.

11



484, line 2).* Bdwards also had not witnessed any tree trindming at this intersection, having
never been to the neighborhood before. (See R. p. 361, lines 14-21). Thus, Advantage
Serv1ces never undertook any action to trim the trées upon which Appellant or Edwards
relied, and therefore Advantage Services owed no cemmon'law duty to Appellant.

“ Advantage Services also did not create the alleged safety nazard at the ng Meadow
entranees, as they neither planted the trees,r nor were responsible .for the ongoing

maintenance of them. (R. p. 413, lines 11-23; p. 415, lines'4-9).>

+To the extent Appellant.contradicts herself during her deposition testimony and says she
had seen people cutting the trees at the Fox Meadows entrance, Appellant states: “I don’t

know who they were.” (R. p. 376, lines 19-20). In his deposition, David Peterson testified

that Advantage Services scope of work did not include trimming the trees at the Fox

Meadow entrance, but ahother company, Sox and Freeman, was awarded a contract to

provide tree trimming services at this and other locations. (R. p. 493, lines 21-25; p. 413,

lines 2-10; p. 496, lines 14-22). However, Appellant admits in her deposition testimony, as

cited above, that she doesn’t know if she ever saw anyone trimming the trees at this

intersection: '

Q: Based on your testimony, I understood — and correct me if 'm
wrong. I think you said you asked the landscapers to trim the trees.’
Sometimes they would, sometimes they wouldn’t. And so trees were
trimmed a couple of times. Is that your recollection?

A Between — yes. Well, I would ask them to do it because I’d see them
cutting the grass or whatever. But did they ever actually cut them? -
I don’t think so. ‘ :

(R. b 481 line 23 — p. 482, line 7) (emphas1s added).

5 Appellant’s allegat1on against Advantage Serv1ces is that Advantage Services was
negligent by omission “for failing to maintain the tree and/or shrubbery” at the intersection.
(See R. pp. 62-63 44 26-28). To the extent Appellant’s Complaint alleges that Advantage
Services was negligent by the affirmative act of “planting” trees or shrubbery at the
intersection, such allegation is unsupportable by the evidence presented. Appellant’ s own
witness, Melissa Crook, testified that no new trees had been planted and the landscaping at
the intersection had been the same from 2003 until the accident. (R. p. 501, line 14 — 502,
line 2). Advantage Services did not begin providing landscaping services to the subdivision
until 2007. (R. pp. 247-49). Thus, during the time prior to the accident when Advantage
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Therefore, Advantage Services"only duty arose from its contract with Halcyon and
the LongCreek POA. It did not owe or as_sume' ‘any independent duty to the Appellant.
Because there was no duty owed by Advantage Services to Appellant, the Circuit Court
properly granted Advantage Services summary judgment, and this Court should affirm rhat
decision. o

B. Advantage Services did not oWe any contractual duty to A[.)‘pellanbt.’

: -Advantage Services entered into a landscaping contract with Halcyon and the -
LongCreek POA under which it owned certain limited duties to those en.tit.ies.. However,
Appellant was not a party to that contract, nor was she a third-party beneficiary of that
contract. Therefore, Advantage Servrces also did not owe any contractual duty to Appellant
and is ent1tled to summary Judgment

Though South Carolina courts have allowed tort 11ab111ty to a third party as a result
of contractual 'obligations, the duty involved flows directly from contracts made for thet
benefit of the third party. Joknson v. Sam Engzrsh Gardening, Inc., 412 S.C. 433, 448-49,

772 S.E.2d 544, 552 (Ct. App. 2015) reh’g denied (June 18, 2015), cert. denied (Oct. 8,

Services provided landscaping services to the subdivision, the landscaping remained the
‘same at that 1ntersectlon and no new trees were planted. (See also R. p. 413 llnes 6-23).

In her Memorandum in Opposition to the Respondents Motions for Summary Judgment,
Appellant argued that duty fo a third party may arise out of a contract despite lack of privity.
(See R. p. 208-10). However, all of the cases cited by Appellant to support such argument
involved situations where the defendants, acting under their contracts, had affirmatively
~created a hazardous condition. See Dorrell v. South Carolina Dept. of Transp., 361 S.C.
312,320, 605 S.E.2d 12, 16 (2004) (paver added pavement and increased the shoulder drop
off to twelve inches); Edward's of Byrnes Downs v. Charleston Sheet Metal Co., 253 S.C.
537, 540-41, 172 S:E.2d 120, 121 (1970) (roof installer began roof installation but left
unfinished/uncovered roof for several weeks allowing for water intrusion); Terlinde v.
Neely, 275 S.C. 395, 396, 271 S.E.2d 768, 768 (1980) (home builder improperly built

" foundation of house). In the current action, Advantage Services did not affirmatively create
a hazardous condition. ' ' )
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2015). Addiﬁonally, whﬂe South Carolinn courts have determined that there is a common-
law duty to exercise due care in the performance of a contract, fhe duty only extencis to
~avoid damage or injury, created directly by the tbrtfeasor, to a foreseeable third-.party. See
DorreZZ; 361 S.C. 312, 605 S.E.2d 12; Landry v. Hilton Head Plantation Prope'rty Owners
. : N

Ass’n Inc., 317 S.C. 200 (1994); Smith v. Fitton and Pittman, Inc., 264 S.C. 129, 133,212 -
S.E.2d 925, 926 (1975) (abrogated on. other grounds by Dorrell, 361 S.C. 312 (2004)).
Here, the contractual léngua_ge does not evidence an intent to create a benefit for a third
party, and Advantagé Services did notdirecﬂy create thé condition af the intersection.

In a factually distinguishable case, Johnson v. Sam English Grading, -Inc., the :
plaintiff brought a negligence_ action against a grading company for an accident | that
o_c_cnrred where the plaintiff attempted to avoid a -pielce of rnovable equiprnenf and was
involved'in a vehicular accident. 412 S.C. at 448-49, 772 S.E.2d at 552.-Despite. the contract
calling for ﬂagmen and warning signs to be '_used on the road, the grading company did not
\provide either; in violation of’ its cdntrantual duties..vld. at 443, 772 S.E.2d at 549. In
~addition, employee testimony indicated. the purpose of the ﬂagrnan and the warnings signs
"was for public safety. Id. Due to this languageAin_ the contract and company understanding,
the Court -fnund “it was foreseeable the public and the Company’s equipment could ha\}é
an accident without the warning signs and flagman in plaée;” IId‘ at 449, 772 S‘.E.2:d ét 552.

Further, in Dorrell, tne South Carolina Suprenqe Court found a contract estéblished
a duty of care for a paving cdrnpany to similariy prnvide adequate warnings to the public.
The Court analyzed several provisions of the cnntract that specifically required the

company to “provide all safeguards, safety devises and protective equipment and take any-

other needed actions as it determines . . . to be reasonably nece'ssary to protect the life and
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health of employees on th¢. job and the safety of thé.public,’; as well as to “conduct work
in such a manner as to provide for and insure the safety and convenience of the traveling
public.” Dorrell, 361 SC at 319, 605 S.E.éd at 15. The Court found because the plain.
lariguage of the contract ,speciﬁ;:ally referenced the» séfety' of the publi'c,>the pa_ving.
company owed a duty to motorists who drove through.the work area. Id.; but see Alle_n- V.
Choice Hotels [nt'l, Inc., ‘276 F. App'x 339, 343 (4th Cir. 2008) (finding no duty_ and

distinguishing case from Dorrell because defeﬁdant' did not create the risk).

)]
;

The contract Advaﬂtage Services had with Halcyon and LongCreek POA has no
‘such pub.lic safety provisions. The contréct calls for Advantage Services to provide basic
landséaping services fbf the neighborhood. (R. pp. 247-49). As such, Advantage Services
owes Ino afﬁrmativé contractual duty to the general p'ub_lic at larg>e, including the Appellanfi.
Rather,_ the only duties owed by Advantage Services arise from its contract with Halcyon.
| Altﬁough the contract contains a provision rel‘ated to pruning of trées, this does not create
any duty to the general public or specifically to Appeilant. See e.g., Paradav. City of N.Y.,
205 A.D.2d 427, .428, 613_ N.Y.S.2d 630, 631 (1994) (finding action against landscaper
properly dismissed when piaintiff alleged vpla.ntings “dangerously diminish.ed the range of .
motorists’ Qision at the accidenf scene,” but la‘mdscaper’s. coptracf didf not' impose upon
them any duty to plaintiff as a member of the public); see also McCullough, 373 S.C. at
49, 644 S.E.2d at 47 (holding that no duty created fh&ough.contract whéré plain;ciff was not -.
an identifiable "third-party benéﬁciary ‘of\ contract and had only an “_attenﬁat‘ed beneficial
relationship toa contract‘for services”).

Unlike the companies in Johnson and Dorrell who had contracts that specifically

referenced public safety measures, Advantage Services’ contractual requirements do not
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include maintaining the entrances or cdmmon areas}for safety purposes but rather aesthetic
purposes. (R. pp. 247-49). The scope of duity owed by Advantage Services is defined by its
contract with Halcyon and is lrmrted in patt, to edglng grass areas, clean1ng grass
clippings, and pruning to enhance and preserve the natural appearance. (R. p. 248).

F-nrthermore, even if Advantage'S‘ervice’s contract could be read to impose such a
duty, Advantage only trimmed trees and shrubs at the speciﬁc direction of Halcyon. (R. p.
409, line 7 - p; 411, line 3; p. 497, lines 4-7). David Peterson testified he never directed
'Advantage Services to go into Fox Meaddw to prune or trim the entrancle,’s trees. (R. p.
411, lines 4-17; p. 495, lines 16-20; p. 497, lines 19-20). Plaintiff claims that Advantage
Servivcesvwas negligent in failing to trim and prune trees and shrubs at this intersection and

~ that Advantage Services’ failure to do so caused the accident. However, David Peterson .
testified that Advantage Services was not to trim trees or shrubs without specific direction
from him, and he never dlrected Advantage Services to perform any tree trimming
activities at this area. (R. p- ‘247.-49); (R. p. 496, lines 14-22; p. 497, lines 4-21). Advantage
Services was not under any ongoing duty to cut, prune; or trim the trees whether for
aesthetic or safety reasons. Thus, no duty to Appellant- arose under Advantage Services’
contract w1th Halcyon and the LongCreek POA.

Under the facts of th1s case, Appellant has falled to prove Advantage Services owed
her a le‘gal duty of care, and therefore failed to set forth any actionable negligence. See
Nelson 390 S.C. at 391, 701 S.E. 2d at 781 (citing'Dbe v. Greenville Counly Sch. Dist., 375
S. C 63 72,651 S.E.2d 305, 309 (2007)). Appellant has falled to establrsh any duty owed
to her by Advantage Serv1ces whether based on common law or the contract. Any

relationship between Plaintiff and Advantage Services is much too attenuated to create a
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_ reasonaBle, a_fﬁfmativ’e dut.y' fo} Advantage Services to act for the benefit of Appeliant. The
. contract between Advantage Services and H.alcyon was no.t created for thé benefit of the
Appellant dr other third parties and does not éontain any provisions that speci_ﬁcally cre.ate ‘
a duty owed to Appellant as al member of the public. As a result, Appellant has failed to
establish that Advantage Servicés owed her any duty, an-d summary judgfnent graﬁted to
Advantage Services should be affirmed. |
IL THE CIRCUIT COURT PROPERLY GRANTED SUMMARY
JUDGMENT TO RESPONDENT ADVANTAGE SERVICES BECAUSE
APPELLANT FAILED TO RAISE A GENUINE ISSUE OF MATERIAL
FACT ON THE CAUSATION ELEMENT OF HER NEGLIGENCE
CLAIM. ‘
f‘Negiigénce is not actionable unléss it is a proxirria‘;e cause of the injﬁries.”
Hanselmann v McCardle, 275 S.C. 46, 48,267 S.E.2d 531, 533 (1980) ('citation omitted);
Bishop, 331 S.C. at 88, 502 S.E.2d at 83. Proximate cause requirés proof of both causation
_ in fact and.leg.al.cau.se. Oli?er v. S.C. Dep't of Highways and Public Transportation, 309 .
S.C. 313, 422 S".E.2d 128 (1.992)'.. “Causatic‘)n in fact is proved b)y establishing the injury
would not have occurred-‘but for’ the defendént’s négligen;e.f’ Bishop, 331 SC af 88,502
S.E.2d at 83. Proximate cause is typically a determination to be made by the jury. HoWeve;,
.whén fch'e evidence is susceptible of only one iﬁference, proximate cause becomes a rr;atter
of law. for the court. Id. at 88-89, 502 S.E.2d ét 83; Pope v. Héritage Communities, Inc.,
395 S.C. 404, 416, 717 S.E;2d 765, 771 (Ct. Af)p. 201»1v). Moreover, an act of omission is
n.ot the proximate ;:ausé if it does no more than furnish the condition by which the injury
is made possible. Driggerg v. City of Florence, 190 S.C. 309, 2 S.E.2d 790, 791 v(l9.3_9).
In the_ f)resent case., Appellant suggests the accident occurred becausé Ms. Edwérds‘

¢

ran a stop sign due to her inability to see the sign because ovérgrown_ trees.blocked the
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sign. (R. p. 59 q11). This theory of causation requires éyidence of ‘three things: (1) evidence
Ms. Edwards did in fact run the stop sign; (2) evidence that Ms. EdWards ran thé stop sign
because she could not see it; and (3) évidence that Ms. Edwards did not sée the stop sign
because it was obscured by overgrown trees. Wi;thout evidence of all three, Appellants’
theory of causation failé aé a matter of law, and Appellant éahnot show that the breach of
aﬁy all'eged duty by'Advantage Services caused the accidenf However, Appellant has not.
provided evidenqe of any part of her theory of caﬁsation. |

Appellant has presented only two witnessgé to the accident — herself and Ms.
Edwards. Appellant testified .in her own déposition 'thatr she did not know what 'ca'uvsed
' Edwérds to pu.ll out in front of her. (R. p. 377, lines 1-15; p. 480, lines 1-4). Following the
| collisioﬁ, Ms. Edwards was in a cdma for eight days. (R. Vp. 363; liﬁe 24 — p. 36.4‘, liné 3). .
Ms. Edwards testified in her deposition. that she has no recollectio'n of anything from the
day of the cdllision, including whether she saw a stop sign at th.e intersection or Whether .'
she stopped at the stop sign. (R. p. 363, lines 4-6; p. 363, line 19 — p. 364, line 15; p. 473,
lines 24-25; p. 365, lines 1-6; p. 371, lines 2-14). Therefore, Appellant has presenfed no -A
witnesses to the accident who can testify as to what caused Ms. Edwards to pull iﬁ front of

Appellant.b

6 To the extent Appellant relies on a video from the interior of the bus to support her theory
of causation, it does not show Ms. Edwards’ vehicle, much less whether Ms. Edwards’
vehicle ran a stop sign due to Ms. Edwards’ inability to see the stop sign due to overgrown:
trees. (See Bus video (attached separately as a CD to Record on Appeal and filed
“therewith)). To the extent Appellant relies on the accident report to support her theory of
causation, it merely states that Ms. Edwards “failed to yield the right of way and was
struck.” (See R. p. 223). To the extent Appellant relies on the deposition testimony of
Jeannie Sharpe and Melissa Crook, their testimony merely establishes that they believed
the trees at this intersection were an obstruction and created poor visibility. (See R. p. 485,

lines 19-23; p. 381, 2-4; p. 498, lines 16-18; p. 418, line 22 — p.419, line 13). Neither Ms.

Sharpe nor Ms. Crook witnessed the accident or know how the accident happened. (R. p.
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Without testimony from a izvitnes's to the accident stating that EdWards ran the stop
sign, ‘Appellant’s_ accusation regarding | the cause of the accident is" mere speculation.
‘Moreover, without te.stimony from Edwards as to why she pulled in front of Appellant and
whether her view of the stop sign was indeed obstructed, overgrown tieesfis merely a
possibility as to the cause of the accident. See McKnighr v. S.C. Dep't of Corr., 385 S.C.
380,387, 684 S.E.2d 566, 569 (Ct. App. 2009) (“When the cause of a pliaintiffs injury may
be as reasonably attributed to an act for which the defendant is not liable as to one for which
he is liable, the plaintiff has failed to carry the burden of establishing the defendants
conduct proximately caused his injuries.”). Liability cannot rest on mere possibilities.
Young v. Ti’de Craft,' Inc., 270 S.C. 453, 242 S.E.2d 671 (1978); Nguyen v, Uniflex Cofp.,
312 S.C. 417, 420, 440 S.E.2d 887, 889 (Ct. App. 1994) (“Although eausation_ may be
established by circumstantial evidence, and is usually a questien for the jury, it nenethelesé
must be based on probab'ilities not mere possibilities.” .(internal citations omitted)).
Conjecture and speculation do not ereate any genuine issue of material fact. McKnight, 385
S.C.at 390, 684 SE2dat571. . . |

Additionall&, to the extent that the stop-sign in this matter was obstrueted, it would
_have done no more than furnish a conditien that allegedly led to this accident and Wouid
not be a direct cause of the Appellant’s inj uries.. The one inference that can be made from .

the available evidence is Ms. Edwards failed to keep a proper lookout for traffic, and that -

is the proximate cause of the accident.

386, lines 1-5; p. 487, line 16 — p. 488, line 2; p. 488, line 11 —p. 489, line 12; p. 499, line
21 —p. 500, line 6; p. 503, line 17 — p. 504, line 11). As the Circuit Court recognized in its
order granting summary judgment, no person who was deposed in this case can testify as -
to how the accident happened or whether the trees had any impact on Ms. Edwards pulling
~in front of Appellant. (R. P 3). : :
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| CONCLUSION

For the r_eaéons stated above, Appellant cannot establish that Advantage Services '

owed a duty to Appellant eifher under the eommen law or Advantage Serviees’ contract

. witﬁ Halcyon. As shqwn abe\}e, Appel.llant also cannot establish that the alleged breaeh by
~ Advantage Servicee was a proximate cause .of th’e accident. Therefore, Appellant has failed
to raise a genuine :issue of material fact on two essential elements_ of her claim, and
Advantage Services Vis entitled to judgmeni as a matter of law. Respondent Advantage
Services respecifully requests that this Court affirm the Circuit Court’s grant of summary

judgment in Advantage Services’ favor.

oo

Z{t ony W. Divoti, Esquire

eganWalkey/ Esquire
Post Office Box 6648

"~ Columbia, South Carolina 29260
(803) 782-4100 _
Attorneys for Respondent Advantage

Services, Inc.

Columbia, South Carolina
July ; 2018

20



IN THE STATE OF SOUTH CAROLINA

In the South Carolina Court of Appeals

APPEAL FROM RICHLAND COUNTY

Court of Common Pleas ' @

G. Thomas Cooper, Jr., Circuit Court Judge O

G )
_ , , - 45’00 ‘//-/7 f%
Caae No. 2017-002181 ” ' 00‘ 2%9 @

Tina Bessinger ....... SO ' : Appellant,

LongCreek Plantation Property Owners Association Inc., LongCreek Development,
LLC, Fairways Development, LLC, Advantage Services, Inc and Halcyon Real
Estate Services, LLC........... T * Respondents.

CERTIFICATE

I, Anthony W. Livoti, Esqulre attorney for Repondent Adpantage S s-Ing., certify

the South Carolina Sy

A_pfhony W@i, Esquire

Megan Walker, Esquire

Murphy & Grantland, P.A.

P.O. Box 6648 '

Columbia, SC 29260

(803) 782-4100

Attorneys for Respondent Advantage
Services, Inc.

July;_, 2018



