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SUMMONS AND COMPLAINT
July 23, 2013



STATE OF SOUTH CAROWA ) ﬁo
i ) IN THE «JURT OF COMMON PLEAS
) |

COUNTY OF ANDERSON
: ) o
Mario Escalante, “UED-CLERK'S OFFICIVIL ACTION COVERSHEET
Plaintiff(s)RDERSON SC : , ‘ ,
' : ) A - 2013-CP-04- 20/ D7
vs. W22 P Fug| -
' )
David L. and Janice W. Rogers, d/b/a WhifFBHHCm PLEAS AXD
Express Mart - . GENERAL SESSIONS
: Defendant(s) ) , -
Submitted By: Donald L. Swmith , SC Bar #; 6699
Address: 122 N, Main St., Anderson SC 29621 , Telephone #: ~ 864-642-9284
: Fax #: 864-642-9285
Other: :
E-mail: attorneydonaldsmith@gmail.com

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed,
and dated. A copy of this coversheet inust be served on the defendant(s) along with the Summons and Complaint. '

DOCKETING INFORMATION (Check all that apply)
*If Action Is Judgment/Settlement do not complete

. JURY TRIAL demanded in complaint, (O NON-JURY TRIAL demanded in complaint,
[] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
DXJ This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[] This case is exempt from ADR. (Proof of ADR/Exemption Attached)
NATURE OF ACTION (Check One Box Below)
Contracts Torts - Professional Malpractice Torts — Personal Injury Real Froperty
O Constructions (100) J  Dental Malpractice (200) B AssaultSlander/Libel (300 O Claim & Delivery (400)
O Debt Collection (110) 0 1egat Malpractice (210) 3  Conversion (310) [J Condemnation (410)
O Employment (120} {1 Medical Malprastice (220) [J  Motor Vehicle Accident 320) [ Foreclosure (420)
N General (130) “Previous Notice of [ntent Case # O  Premises Liability (330) (O Mechanics Lien (430)
] Breachof Contract (140)  20___CP-__ - [ Pproducts Liability (340) 3 Partition (440)
O Other (199) [0 Notice/ File Med Mat (230) [  Personal Injury (350) [} Possession (450)
' O  Other(299) (3 Wrongful Death (360) O Building Code Violation (460)
) Other (399) O Other (499)
Inmate Petitions Administrative Law/Rclief Judgments/Settlements . Appeals
[J  PCR (500) [0 Reinstate Dev. License (800) (O Death Setttement (700) O Arbitration (900)
(3 Mandamus (520) {1 Judicial Review (810) {0 Foreign Judgment (710) ] Magistrate-Civil (910)
[ Habeas Corpus (530) {0 Relief (820) (O Magistrate’s Judgment (720) [0 Magistrate-Criminal (920)
3 Other(599) - 1 Ppermaneat Injunction (830) 1" Minor Settlement (730) O Municipal (930)
O  Forteiturc-Petition (840) O  Transcript Judgment (740) [ Probate Court (940}
]  Forfeiture~Consent Order {850y [ Lis Pendens 750y 3O sCROT (950) -
[0  Other (899) [ ‘rransfer of Structured [ worker's Comp (960)
Settlement Payment Rights [ Zoning Board (970)
Application (760) [ Pubdlic Service Comm. (990)
Sbccinl/Comple'x /Other {1 Confession of Judgment (770) [J Employment Security Comm (991)
[0 " Eovironmental (660) ©  [J  Pharmaceuticals (630) [ Petition for Workers ’ ' '
O Automobile Arb. (610) . [JJ  Unfair Trade Practices (640) Compensation Settlement O Other(999)
. : Approval (780)
0 Medical (620) [0 Out-of State Depositions (650) 0 Other (799)
] Other (699) (30  Motion to Quash Subpoena in ,
. an Out-of-County Action (660)

Sexua tor (510) .
Submitting Party Signature: % %Mﬁ—/ " Date: 7 7%/ 3

Note: Frivolous civil procecdjngs may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq. ‘ :

SCCA /2340612013y ' Pace 1 of 2 2



- F ANDATED ADR COUNTIES O

Aiken, Allendale, Anderson, Bai..Jerg, Barnwell, Beaufort, Berkeley, Canm)un Charleston, Cherokee,
Clarendon, Colleton, Darlington, Dorchester, Florence, Georgetown, Greenville, Hampton, Horry,

Jasper, Kershaw, Lee, Lexington, Marion, Oconee, Orangeburg, Pickens, Richland, Spartanburg, Sumter,
Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS UNLESS OTHERWISE EXEMPT

You are required to take the follo‘wmg action(s);

1.

The parties shall select a neutral and file a “Proof of ADR” form on or by the 210™ day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
pnmary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

The initial ADR conference must be held within 300 days after the filing of the action.

Pre-suit medical malpractice fnediations required by S.C. Code §15-79-125 shall be held not fater than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical

.malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary refief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief;
c. Appeals

d. Post Convictibn relief matters;
. Contempt of Court proceedings;
f. Forfeiture préceedings brouéht by govcmmentaf entities;
g. Mortgage foreclosures; aﬁd . |

h. Cases that have been previodsly subjected to an ADR conference, unless otherwise required by
‘Rule 3 or by statute.

In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or .
of any party, may order a case to mediation.

Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (1 0) days after the ADR conference has been concluded.

Please Note:  You must comply with the Supreme Court Rules regarding ADR.

Failure to do so may affect your case or may result in sanctions.

SCCA /234 (06/2013) : Page 2 of 2 3 ’



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

) _
: ) TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON ) , o ‘
Mario Escalante, ) Case No.: 2013-CP-04- )/ Z’ )&’
Plaintift, )
| y SUMMONS:
y (JURY TRIAL DEMANDED)
vs. )" “
)
David L. Rodgers and ) o .
Janice W. Rodgers, ) o 2 =
d/b/a, Whltehall Express Mart, ) ~ § = = s
) 2 = &2
Defendants. ) e N oM
) Mim &=
25 U 55
TO THE DEFENDANTS ABOVE-NAMED gx W 5
LS ,f;» :T—\;

YOU ARE HEREBY SUMMONED and requlred to answer the Complamt in this actlon,_a copy
of which is herewith served upon you, and to serve a copy of your ANSWER to the sald

Complamt on the undersigned at 122 N. Main St., Anderson, South Carolina, 29621, within thirty
(30) days aftcr the service hereof, exclusive of the day of service, and if you fail to answer the
Complaxnt wnthm the time aforesaid, the Plamtlff in this action will apply to the Court for the

relief demanded in the Complamt and judgment by defau!t will be rendered against you for the

’D@Q%@

Donald L. Smith
ATTORNEY FOR PLAINTIFF
122 N. Main St.
Anderson SC 29621
 Telephone: (864) 642-9284
" Facsimile::  (864) 642-9285 ..

attomeydonaldsmith(a)gmail.com

relief demanded in the Complaint.

Anderson, South Carolina

July 27,2013
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TIED- : .
STATE OF SOUTH CAROLINA “2 N RRS’BS 9? 'CHE COURT OF COMMON PLEAS
COUNTY OF ANDERSON 7" ¥ TENTH JUDICIAL CIRCUIT

03 Jui ?2 P3yg|

Mario Escalante, . : .
LUMMOH;PLEAS AND

Plaintiff, | GENERA SESSIONS
' ) COMPLAINT
<vs- ) ‘ (JURY TRIAL DEMANDED)

) C.A. No.: 2013-CP-04- O/ 20 O
David L. Rodgers and )
Janice W. Rodgers, )
d/b/a, Whitehall Express Mart, )
)
Defendants, )
)

Plaintiff, complaining of the Defendants herein, would respectfully allege and show unto

the Court that;

FACTUAL ALLEGATIONS

l. The Plaintiff is a citizen and resident of the County of Webb, State of Texas.™

2. The Defendants are citizeris and residents of the County of Anderson, State of

South Carolina.

3, At all times herein mentioned, Defendants were engaged in the retail merchandise

business and, in the furtherance of fhat business, they kept and maintained a store in the County
of Anderson, State of S;)uth Carolina, wherein they. kept goods, wares, and merchandise for sale
to the general public, and the general public was especially invited té enter into the store and
make purchases of such goods, wares, and merchandise.

4. At ail times herein mentioned, Defendants’ agents, servants, and/or employees

were acting within the course and scope of their agency and/or employment with the Defendants.




A A

5. | On orllabout Sunday, May 5, 2013, just before 5:00 p.m., Plaintiff entered into
' Dcfepdants’ store located at .704 Whitehall Road, Anderson, South Carolina, and purchased a
case of beer from one of the Defendants’ employees.

6. Plaintiff attempted to purchase a second case of beer for his friend but was denied
by Defendants’ employee dué to the Iprohibition of Suﬁday alcohol sales in the County, and
returned to work.

7. Defendants contacted the Anderson County Sheriff’s Department and stated that
they Had Plaintiff on film stealing the beer from Defendants’ store.

8. Defendants filed a complaint stating that Plaiﬂtiff stole a case of beer, demanding
his arrest.

9. Defendant David Rogers followed the Plaintiff, and aided the Sheriff’s
Department in locating him.

10. ‘Defendant.David Rogers instructed the police that Plaintiff had stolen the beer and
substantiated his claim with video/photos taken with his phone. |

11. Anderson County Sheriff’s Department did confirm that Plaintiff carried away the
beer without paying for it.

12. Several Sheriff’s deputies converged on P]aintiff in the center of the Anderson
County Fair, where he was working, and arrested hirﬁ for shopliﬁing. |

13.  Plaintiff told Anderson County Sheriff's Department that he had purchased the
case of beer. o

14, Sheriff’s deputies cuffed Plainﬁff and led him through the fairgrounds to a patrol

car.



~ .

15. Plaintiff demanded to view the ﬁdgo of the alleged theft and was oﬁij/ aﬁor&led‘
the opportunity to view still photos which did not'accu‘rately portray the purchase. |

16.  The Defendants’ Rogers has been cited for alcohot violations in the past,
including Sunday sales. | .

17.  The Defendants and their employee alléged that the Plaintiff had stolen fhe beer so
asto protéct them from prosecution fof violating fhe Sunday alcohol ordinance.

18. Thé Anderson County Sherifi‘s Department on the complaint of befendant, its
agents, servants, and/or employees, in full view of Plaintiff's co-workers, employer and patrons
of the county fair, falsely and maliciously accused Plaintiff of stealing some of 'Defendants’ :
mérchandise, and, despite Plaintiff”s protests and claims of innocence, took him ’into custody,
restrained him in handcuffs and placed him under arrest.

| 19.  The Anderson County Sheriff s Department failed to look into the P]aihtiff’s
claim of innocence. = |

20.  Asaresultof tllé reckless disregard of the Pléintiffs innocence, Piaintiff Was. |
arrested and deprived of his liberty against his will and without lawful Justification or probablé
cause. . |

21, The Defendants are liable for the actions,“conduct and omissions of its agents;
servants, and employees, uﬁder the theory of respondent superior.

¢

22. Asadirect and proximate regult of the false accusations; and_ his unlawful
detention and/pr false arrest, P_laintif’f was humiliated, embarrassed, and shocked, suffered great
and lasting mental émguish, and was thereby injured gnd damaged in his good name and

reputation, and as a proximate result thereof, he has been danhgged, for which damages the

3
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Defendants are liable.
3, Asa d1rect and proximate result of the false accusations, Plaintiff was deprived of
the case of beer that he had purchased from the Defendants. . -

FOR A FIRST CAUSE OF ACTION

24, Plaintiﬂf re-alleges and incorporates herein by reference the allegations contained
in pafagraphs 1 through 23 above. |

25.  The aforemenuoned actions, conduct and/or omissions of the Defendants by and
through its agents, servants, who were acting within the course and ecope of their agency and/or
employment with the Defendants resulted in Plaintiff being falsely imprisoned and/or deprived of
his liberty against his will without justification or probahle cause.

26. .As a direct :;md proximate result of the Plaintif‘f;fs false impris’onmeht by the
Anderson County Sheriff’s Dehartment‘on behalf of Defendant, its agents, servant‘s and/or
employees the Plaintiff has been damaged both actual damages and punmve damages for which

da:mages the Defendants are liable.

FOR'A SECOND CAUSE OF ACTION

27. Plainﬁﬁ" re-alleges and incorporates hefein by reference the allegeiions contained
i.n paragraphs 1 through 26 above.

28. The aforementioned actlons Ldnduct and/or omissions of the Defendants by and
through their agents, servants, who were acting within the cour se and scope of their agency
and/or employment with the Defendants constitutes an mtentlonal and unreasonable invasion of
Plaintiff’s privacy. |

29.  Asadirect and proximate result of the Defendants’ unreasonable invasion of



Plaintiff’s privacy by the Defendants, their agents, servants, and/or employees while acting
within the course and scope of their agency and/or employment with the Defendant, the Plaintiff
has been subjected to ridicule and scomn, and has been damaged, both actual damages and

punitive damages, for which damages the Defendants are liable.

FOR A THIRD CAUSE OF ACTION
30.  Plaintiff re-alleges and incofporatés herein by 'referen.ce the allegations contained
in paragraphs.1 ‘through 29 above.
| 31. The aforementioned actions, conduct and/or omissions of the Defendants, by and
through their agents, servants, who were aéting within the course and scope of their agency
and/or employment with the Defendants expréésly or by implication gave Defendarits’ co;,
workers, employer and patrons of the county fair/or others the impression that Plaintiff was
engaging ih wrongful or illegal activity.
32.  The aforementioned insinﬁation, and/or inference of wrongdoing, constitutes a
publication of defamatory matter that was defamatory to the Plaintiff,
33.  Asadirect and proximate resuit of t'he Defendants’ defamation of the Plaintiff,
Plaintiff has been damaged, for which damages the Defendants are liable.

FOR A FOURTH CAUSE OF ACTION

34. Plaintiff re-alleges and incorporates herein by reference the allegations contained

in paragraphs 1 through 33 above.

35.  The Defendants failed to properly and thoroughly train its employees in county

ordinances.

36. - The Defendants failed to properly and thoroughly investigate the alleged loss of




merchandise before accusing Plaintiff of stealing and/or being involved in the alleged theft.

37. The Defendants had no reasonable fac\‘tua] basis for accusing Plaintift of being
involved in the alleged theft and/or subjecting Plaintiff to a custodial interrogation regarding such
and/or illegally, wrongtully and/or maliciously instigating Plaintiff’s unlawful arrest and/or false
imprisonment. | z

38. Due to their lack of proper training and failure to exercise reasonable care, the
Defendants, wrongfully concluded, in the absence of any evidence reasonably supporting their
inferences, that Plaintiff was involved in thé alleged theft of merchandise and/or criminal
activity.

39.  The Defendant§ also failed to properly train and supervise its employees before,
expressly or by implication, publishing false accusations of criminal conduct.-

40.  The Plaintiff has suffered actual damage as a direct and proximate resu]tvof the
negligent, gross negliéent;"Willful, wanton, reckless, careless and/or heedless actions, conduct
and/or omissions of the Defendants and their employges.

41.  The Plaintiff is entitled to recover actual: and punitive damages from the
Defendants in an amount to be determined by the jury.

FOR A FIFTH CAUSE OF ACTION

42.  Plaintiff re-alleges and incorporates herein by reference the allegations contained
in paragraphs 1 through 41 above.
43.  The aforementioned actions, conduct and/or omissions of the Defendants, by and

through their agents, servants, and/or employees, constitute false arrest.

44, The Plaintiff has sutfered actual damage as a direct and proximate result of the’

10



~ | T

false arrest at the instigation of the Defendants and their agents and employees.
45.  The Plaintiff is entitled to recover actual and punitive damages from the

Defendants in an amount to be determined By the jury.

FOR A SIXTH CAUSE OF ACTION

46.  Plaintiff re-alleges and incotporates herein by reference the allegations contained
in paragraphs 1 through 45 above.

47.  The aforementioned actions, conduct and/or omissions of the Defendant, by and
through their agents, servants, and/of ¢mployces, cénstitute outrage.

48.  The Plaintiff has‘ suffered actual damage as a direct and proximate result of the
outrage at the instigation of the Defendant and their agents and employees.

49.  The Plaintiff is entitled to recover actual and punitive damages from the
Defendants in an amount to be determined by the jury.

FOR A SEVENTH CAUSE OF ACTION

50.  Plaintiff re-alleges and inébrporates herein by reférence the allegations contained
in paragraphs 1 through 49 above.

51. The aforementioned action‘s; conduct and/or omissions of the Defendants, by and
through their agents, servants, and/or.employees, constitute malicious prosecution.

52.  The Plaintiff has suffered actual dafnage as a direct and proximate result of the
malicious prosecﬁtion at the instigation of the Defendant and their agents and employees.

53.  The Plaintiff is entitled to recover actual and punitive damages from the

Defendants in an amount to be determined by the jury.

11



FOR A EIGHTH CAUSE OF ACTION

54.  Plaintiff re-alleges and incorporates herein by reference the allégations contained
in paragraphs 1 thfdugh 53 above. |

55. The aforementioned actions, conduct and/or omissions of the Defendants, by and
through their agents, servants, and/or employees, constitute conépiracy.

56.  The Plaintiff has suffered actual damage as a direct and proximate result of the
conspiracy at the instigation of the Defendants and their agents and employees.

57.  The Plamtiff is entitled to recover actual and punitive damages from the
Defendants in an amount to be determined by the jury.

FOR A NINTH CAUSE OF ACTION -

58.  Plaintiff re-alleges and incorporates herein by reference the allegations contained
in paragraphs 1 through 57 above.

59. The aforémcmiom:d actioﬁs, conduct and/or oxnissions of the Defendants, by and
through their agents, servants, and/or cmpioyeeé, constitute conversion,

60.  The Plaintift has suffer;:d actual damage as a direct and proximate result of the
conversion at the instigation of the Defendants and their agents and employees.

61. The Plaintiff is entitled to recover actual and punitive damages from the
Defendants in an amoﬁnt to be determined» by the jury.

FOR A TENTH CAUSE OF ACTION

62.  Plaintiff re-alleges and incorporates herein by reference the allegations contained
in paragraphs 1 through 61 above.

03. The aforementioned actions, conduct and/or omissions of the Defendants, by and

8
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through their agents, servants, and/or employceS, constifute fraud.

64.  The Plaintiff has suffered actual damage as a direct and proximate result of the
fraud at the instigation of the Defendants gnd their agents and employees.

65.  The Plaintiff 1&. entitled t’o recover actual and punitive -damages from the

Defendants in an amount to be determined by the jury.

WHEREFORE Plaintiff prays for judgment against the Defendants for all actual ‘
damages sustained by the Plaintiff, for such punitive damages the jury deems equitable given all

the circumstances Surrounding this matter and such other and further relief that this Court deems

U %/z/

Donald L, Smith :
ATTORNEY FOR PLAINTIFF
122 N. Main St.

Anderson SC 29621 ]
Telephone:  (864) 642-9284
Facsimile:  (864) 642-9285
attorneydonaldsmith@gmail.com

just and proper.

Anderson, South Carolina

July_2 7.,2013.
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" ANSWER
August 21, 2013
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STATE OF SOUTH CAROLINA ) A |

) IN THE COURT OF COMMON PLEAS }

COUNTY OF ANDERSON ) : *

Mario Escalante, ) ’

) !

Plaintiif, ) 3

) ANSWER : |

VS. ) ’ )

) C.A. No. 2013-CP-04-1700 :

David L. Rodgers and Janice W. Rodgers, ) !

d/b/a Whitehall Express Mart, ) (Jury Trial Demanded)

: _ )
Defendants. )

The defendants, David L. Rodgers and Janice W. Rodgers,. d/b/a Whitchall Express Mart,
answering the complaint, would respectfully allege and show unto the court as-follows:

FOR A FIRST DEFENSE AS TO ALL CAUSES OF ACTION

1. The defendants, David L. Rodgers and Janice W. Rodgers, d/b/a Whitehall Express
Mart (hereinafter referred to as “Mr. and Mrs. Rodgers™), lack sufficicnt information to form a

belief as to the truth of the allegations of paragraph 1 of the compluint and, therefore, deny same and

demand strict proof thereof.

2. They admit the allegationé of paragraph 2 of the complaint.
3. They admit the allegations of paragraph 3 of the complaint.
4, They lack sufficient information to form a belief as to the truth of the allegations of

paragraph 4 of the complaint and, therefore, deny same and demand strict proof thercof,

5. They admit so much of the allcgaﬁons of paragraph 5 of the complaint as allege that

the plaintiff purchased a case of beer from the store on May 5, 2013, However, they lack sufficient

information to form a belief as to the truth of the remaining allegations of paragraph 5 of the

- , : Do B !
complaint and, therefore, deny same and demand strict proof thereof. AR -
| X = BT
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6. The){ admit the aliegau'ons of paragraph 6 of the complaint.

7. They admit SO niuch of the allegations of paragraph 7 of the complaint as allcgé that
the plaintiff attempted to steal a case of beer from their store. They also admit that they contacted
rep;esentatives of the sheriff’s department and advised them of this fact. They deny the remaining_
allegations of paragraph-7. of the complaint and demand strict proof théreof. |

8. They admit so much of the allegétions of paragraph § of the complaint as allege that
Mr. Rodgers filed a complaint with the Anderson County Sheriff’ s Debartment. However, they
deny the remaining allegations of paragraph 8 of the complaint and demand strict proof thereof.

9. They admit so much of the allegations of paragraph 9 of the complaint as allege that
Mr. Rodgers provided the Anderson County Sheriff's Department with information concerning the
plaintiff’s location. However, they deny the remaining allegations of paragraph 9 of the complaint
and demand strict proof thereof. |

10. They admit the allegations of paragraph 10 of the comiplaint.

L1, They admit the allegations of paragraph 11 of the complaint.

12. They lack sufficient informatioﬁ to form a belief as to the truth of the allegations of
paragraph 12 of the complaint and, therefore, deny same and demand strict proof thereof.

13. They lack sufficient information to form a belief as to the truth of the allegations of
paragraph 13 of the complaint and, therefore, deny same and demand strict proof thereof.

14 They lack sufficient inforrﬁation t-o form a belief as to the wuth of the allegations of
paragraph 14 of the complaint and, therefore, deny same and demand strict proof thercof.

15 They lack sufficient information to form a belicf as 1o the truth of the allegations of

paragraph 15 of the complaint and, therefore, deny same and demand strict proof thereof.

16
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16.  They deny the allegations of paragraph 16 of the complaint and demand strict

proof thereof.

17. | They dény the allegations of paragraph 17 of the cor’npl.aint and demand strict
proof thereof. |

18, They lack sufficient information to form a belief as to the truth of the allegations
of paragraph 18 of the complaint and, therefore, deny same and demand strict proof thereof.
| 9. They lack sufficient information to form a belief as to the truth of the allegations
of paragraph 19 of the complaint and, therefore, deny same and demand étrict proof thercof.

20, They deny the allcgations of paragraph 20 of the complaint and demand strict
proof thereof. /

| 21. 'fhey tack sufficient information to form a belief as to the truth of the allegations

of paragraph 21 of the complaint and, therefore, deny same and demand st.rict proof thercof.

22, They deny so much of the allegations of paragraph 22 of the complaint as allege
that they are liable to the plaintiff in any respect. They lack sufficient information to form a
belief as to the truth of the remaining allegations of paragraph 22 of the complaint and, the?efore,

deny same and demand strict proof there.

23.  They deny the allegations of paragraph 23 of the complaint and demand strict

. proof thereof.

24, Insofar as the allegations of paragraph 24 of the complaint require a response
from them, Mr. and Mrs. Rodpers reallege and incorporate hercin by reference their responscs (o

the allegations of paragraphs 1 through 23 above.

25.  They deny the allegations of paragraph 235 of the complaint and demand strict

proof thereof.

17
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26. They deny the allegations of paragraph 26 of the complaint and demand strict
proof thereof. /

27._ Insofar as the allegations of paragraph 27 of the complaint require a response
from them, Mr. and Mrs. Rodgers reallege ahd incorporate herein by refercnce their responses to
the allegations of paragraphs 1 through 26 above. |

28.  They deny the allegations of paragraph 28 of the complaint and demand strict
proof thereof.

29.  They deny the allegations of paragraph 29 of the complaint and demand strict
proof thereof.

30.  Insofar as the allegations of paragraph 30 of the complaint require a response
from them, Mr. and Mrs. Rodgers reallege and incorporate herein by reference th.e‘i.r responses to
the allegations of paragraphs 1 through 29 above.

31, They deny the allegations of paragraph 31 Qf the complaint and demand strict
proof théreof.

32 They deny the allegations of paragraph 32 of the complaint and ciemand strict
proof thereof.

33.  They deny the allegations of paragraph 33 of the complaint and demand strict
proof thereof. -

34.  Insofar as the allegations of paragraph 34.of the complaint require a response
from them, Mr. and Mrs. Rodgers reallege and incorporate herein by reference their responscs to
the atlegatioﬁs of paragraphs 1 through 33 above.

35, They deny the allegations of paragraph 35 of the complaint and demand strict

proof thereof.

18



36. . They deny the allegations of paragraph 36 of the complaint and demand strict

proof thereof,

37. They deny the »allégatiéns of paragraph 37 of the complaint and demand strict

proof thereof.

38.  They deny the allegations of paragraph 38 of the compldint and démand strict

proot thereof,

39, They deny the allegations of paragraph 39 of the complaint and demand strict

proof thereof.

40.  They deny the allegations of paragraph 40 of the complaint and demand strict

proof thereof.

41. 'They. deny the allegations of paragraph 41 of the complaint and demand strict
proof thereof.

42. Insofar as the allegations of paragraph 42 of the complaint require a response
from them, Mr. and Mrs. Rodgers reallege and incorporate herein by reference their responses to’
the allegations of paragraphs 1 through 41 above.

43. They deny the allegations of paragraph 43 of thé complaint and demand strict

proof thereof.

44, Théy deny the allegations of-paragraph 44 of the complaint and demand strict

proof thereof.

45. . They deny the allegations of paragraph 45 of the complaint and demand strict

proof thereof.
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46.  Insofar as the allegations of paragraph 46 o.f the' complaint require a response
from them, Mr. and Mrs. Rodgers reallege and incorporate herein by reference their responses to
the allegations of paragraphs 1 through 45 above,

47. They deny the allegétions of paragraph 4»7' of tﬁc complaint and demand strict
proof thereof. |

48.  They deny the allegations of paragraph 48 of the complaint and demand strict
proof thereof.

49, They deny the alicgations of paragraph 49 of. the complaint and demand strict
proof thereof.

50.  Insofar as vthé allegations of paragraph 50 of the complaint require a response
from them, Mr. and Mrs. Rodgers reallege and incorporate herein by reference thci‘r responses to
the allegations of parégraphs 1 through 49 above,

- Sl. They deny the allegations of paragraph 51°of the complaint and demand strict
proof thereof.

52. Tﬁey deny the allegations of paragraph 52 of the complaint and demand strict
proof thereof. ‘.

53.  They deny the allegations of paragraph 53 of the complaint and demand strict
proof thereof. |

54.  Insofar as the allegations of paragraph 54 of the complaint require a response
from them, Mr. and Mrs. Rodgers reallege and incorporéie herein by reference their responses to
the alllegations of paragraphs 1 through 53 above.

55.  They deny the allegations of péragraph 35 of the complaint z;nd demand strict

proof thereof.
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36.  They deny the allegations of paragraph 56 of the complaint and demand strict:

proof thereof.

57. - They deny the allegations of paragraph 57 of the complaint and demand strict

proof thereof.

38. ~Insofar as the allegations of paragraph 58 of the complaint require a response -

from them, Mr. and Mrs. Rodgers reallegé and incorporate herein by reference their responses to
the allegations of paragraphs 1 through 57 above.

59.  They deny the allegations of paragraph 59 of the complaint and demand strict

proof thereof.’

60. They deny the allegations of paragraph 60 of the complaint and demand strict

proof thereof.

61.  They deny the allegations of paragraph 6] of the complaint and demand strict

proof thereof.

62. Insofar as the allegations -of paragraph 62 of the complaint require a response
from them, Mr. and Mrs. Rodgers reallege and incorporate herein by reference their responses to
the allegations of paragraphs 1 through 61 above.

63.  They deny the allegations of paragraph 63 of the complaint and demand strict

proof thereof.

N

64. They deny the allegations of paragraph 64 of the complaint and demand strict

proof thereof,

65.  They deny the allegations- of paragraph 65 of the complaint and demand strict

proof thereof.
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66.. . Mr. and Mrs. Rodgers deny each and cvery allegation of the complaint not
hcréinabove specifically admitted, explained or modified.

FOR A SECOND DEFENSE AS TO ALL CAUSES OF ACTION

67.  Mr. and Mrs. Rodgers incorporate herein the allegétions of their first defense not
inconsistent herewith.

68.  They allege that the blaintift’,s complaint fails to state facts sufficient to constitute
causes of action upon which relief can be granted againét them and is, accordingly, barred.

FOR A THIRD DEFENSE AS TO ALL CAUSES OF ACTION

69. Mr. and Mrs. Rodgers incbrporate herein the al]égations of their first defense not
inconsistent herewith,

70.  They aliege that insofar as the plaintiff has failed tAo'mitigate his damages in the
manner provided for by law, such failure to mitigate is pled as a complete defense and bar to his
cl.aims.

FOR A FOURTH DEFENSE AS TO ALL CAUSES OF ACTION

71.  Mr. and Mrs, Rodgers incorporate herein the allegations of their first defense not
inconsistent herewith. | |

72. They allege that the plaintiff, by his conduct, assumed the risk of being involved
in the incident and sustaining the injgrics and damages for which he is now complaining. Such

assumption of the risk is thus pled as a complete defense and bar to his claims.

FOR A FIFTH DEFENSE AS TO ALL CAUSES OF ACTION
73. Mr. and Mrs. Rodgers incorporate herein the allegations of their first defense not

inconsistent herewith.
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74.  They allege that the plaintiff has failed to join a parrty as required under Rule 19 of
the South Carolina Rules of Civil Procedure. As such; his claim is barred under Rules 19 and

12(b)(7) of the South Carolina Rules of Civil Procedure and should be dismissed.

FOR A SIXTH DEFENSE AS TO ALL CAUSES OF ACTION

75. Mr. and Mrs. Rodgers incorporate herein the allegations of their first defense not

inconsistent herewith.

76. They allege that their act‘i'vitvics in dealing with the plaintiff were prompted by the
good faith and reasonable belief that such activities were necessary to protect their business
interest.

77. They further allege that these activities were based upon probable cause and the
existence of such probable cause is pled as a complete defense and bar to the plaintiff’s claims.

FOR A SEVENTH DEFENSE AS TO ALL CAUSES OF ACTION

78.  Mr. and Mrs. Rodgers incorporate hergin the allegations of their first defense not
inconsistent herewith.

79. They allege that thcy were justified in acting in the manner in thch they did
under the circumstances then and there éxisting. Such justification is thus pled a§ a complete

defense and bar to the plaintiff’s claims.

FOR AN EIGHTH DEFENSE AS. TO ALL CAUSES OF ACTION

80. Mr. and Mrs. Rodgers incorporate herein the allegations of their first defense not

inconsistent herewith.

81.  They allege that they did not act maliciously in any respect whatsoever. Such

lack of malice is thus pled as a complete. defense and bar to the plaintiff’s claims.
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FOR A NINTH DEFENSE AS TQ ALL CAUSES OF ACTION

82. Mr". and Mrs. Rodge?s incor?()rate herein the allegations of their.ﬁrsl defensc not
inconsistent herewith.

83.  They allege that if the plaintiff was stopped, detained or arrested in any manner,
| such was done for the,s,o[e-',purpose of investigating the ownership of the merchandise at issue.
They further allege‘ that ény. such ihvestigation ‘was conducted in a reasonable manner and any
such detention was done for a reasonable time for the sole purpose of ’investigating the
ownership of such merchandise. Further, any investigat-ionA done and actions taken were because
- reasonable cause existed to believe the plaintiff was guilty-of a crime.

84. . As such, Mr. and Mrs. Rodgers allege that they were justified in acting in the
fashion in which they did and that such acts are protected by South Carolina Code‘ §16-13-140

which is pled as a complete defense and bar to the plaintift®s claims.

FOR A TENTH DEFENSE AS TO ALL CAUSES QF ACTION

85. Mr. and Mrs. Rodgers incorporatev herein the allegations of their first defense not
inconsistent hefewith. :

86.  They allege that any communications made by them concerning the plaintiff,
which are ¢xpressly denied and admitted solely for the purpose of this defense and no other,
were made during the course of their investigation into the plaintiff“-s activities and were solely
copcemed with that investigation. |

87.  They further a]lege that any such -communications were made in good f%iith,
without malice, in a proper manner and to the proper parties and they expressly 'deny th‘al any

publication of any communications made by them wére made to any improper parties.

10
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88.  They thus allege that they were qualifiedly privileged to communicate the
information which they did, if any, in the manner in which they did and this qualified privilege is
thus pled as a complete defense and bar to the plaintiff's claims.

FOR AN ELEVENTH DEFENSE AS TO ALL CAUSES OF ACTION

89.  Mr. and Mrs. Rodgers incorporate herein the allegations of their first defense not
inconsistent herewith.

90. They allege that any communications made by them concerning the plaintiff were
true or substamial.ly true and were not defamatory in any respect whatsoever. Such truth is thus

pled as a complete defense and Ear to the plaintiff’s claims.

FOR A TWELFTH DEFENSE AS TO ALL CAUSES OF ACTION

91. Mr. and Mrs. Rodgers incorporate herein the allegations of their first defense not
mconsistent herewith.
92. They allege that to the extent that the plaintiff’s fourth cause of action contains a
. neghgence claim, the plaintiff was contributorily and/or comparatively negligent in connection
with his involvement in this incident ;nd that his negligent conduct was cither the sole proximate
cause or a concurrent cause of the incident and any alleged injuries and damages allegedly
sustained by him, which injuries and damages are expressly denied. They further allcge that
such contributory and/or comparative negligence operates to completely bar or rcducé the

amount of the plaintiff’s damages, if any.

FOR A THIRTEENTH DEFENSE AS TO ALL CAUSES OF ACTION

93.  Mr. and Mrs. Rodgers incorporate herein the allegations of their first defense not

inconsistent herewith.

11
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94.  They allege that the-plaintiff, by his conduct, has waived any claims that he may
have and is estopped from makihg any such claims. Such waiver and estoppel are thus pled as

complete defenses and bars to his claims.

FOR A FOURTEENTH DEFENSE ASTO ALL CAUSES OF ACTION

95.  Mr. and Mrs. Rodgers incorporate herein the allegations of their first defense not
inconsistent herewith.

. 96. A They allege that any damages sﬁstaincd by the plaintiff, which ére cxpressly
denied and admitted solely for the purpose of this defense and no other, were caused by the
intervening conduct on the part of persons or entities over whom Mr. and Mrs. Rodgers have no |
control and for whom they have no responsibility.  Such intervening conduct is thus pled as a
complete defense and bar to the plaintiff's claims.

FOR A FIFTEENTH DEFENSE ASTO ALL CAUSES QF ACTION

97. Mr. and Mrs. Rodgers incorporate herein the allegations of their first defense not
inconsistent herewith.

98.  They allege that‘ the plaintiff has not sustained any damages as a result of any
conduct on their part. As such, his claims against them are barred,

FOR A SIXTEENTH DEFENSE AS TO ALL CAUSES OF ACTION

99. Mr. and Mrs. Rodgers incorporate herein the allepations of their first defense not

inconsistent herewith.
100.  They allege that the allegations of paragraph 16 of the complaint' are irrelevant

and immaterial and should be stricken from the complaint.

12
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FOR A SEVENTEENTH DEFENSE ASTO ALL CAUSES OF ACTION
101. Mr. and Mrs. Rodgers incorporate herein the allegations of their first defense not
inconsistent herewith.
102.  They allege that the plaintiff’s tenth catse of action should be dismissed as a
result of the plaintiff’s failure to comply with the requirtements of Rule 9(b) of the South

Carolina Rules of Civil Procedure.

FOR AN EIGHTEENTH DEFENSE AS TO ALL CAUSES OF ACTION

103.  Mr. and Mrs. Rodgers incorporate herein the allegations of their first defense not
inconsistent herewith.

104, They allege that insofar as the plaintiffs complaint §ecks punitive damages, such
punitive damages are violative of both the U.S. and South Caroli'na constitutions. As such, the
plaintiff’s claim for punitive damages is barred.and should be stricken from the complaint.

WHEREFORE, having fully answered the complaint, Mr. and Mrs‘. Rodgers p;ay that it
be dismissed with costs and for any such other and further relief as this court shall deem just and
3'\
PHMip E. Reeves (S.C. Bar No. 4672) N
Gallivan, White & Boyd, P.A.

Post Office Box 10589, F.S.

Greenville, South Carolina 29603
(864) 271-9580 '

proper.

Greenville, South Carolina .
August 19, 2013 Attorneys for Defendants, David L. Rodgers and
‘ - Jamice W. Rodgers, d/b/a Whitehall Express Mart

The defendants, David L. Rodgers and Janice W. Rodgers, d/b/a Whitehall Express Mart,

request a jury trial in this matter. \
| !{ s

Phillip E. R&eves (S.C. Bar No. 4672)

13
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
, ) " TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON )
) MOTION TO COMPEL
Mario Escalante, ) B
Plaintif, ) C.A. No.: 2013-CP-04-0{F08; =
) S mi 5
V. ) 2 :
) L @
David L. Rodgers and Janice W. Rodgers = ) .m, m o g
d/b/a, Whitehall Express Mart, ) by | o
Defendant. ) S & N
) bS5
) N [ g

The Plaintiff, by and through his attorney, Donald L. Smith, hereby moves the Court for‘
an Order to Compel the Defendant’s respoﬁscs to the Plaintift’s First Set of Int’errogatories to’
Defendants and Plaintiff’s First Request for Production which were served upon them through
their attorney, Phillip E. Reeves, Esq., on August 22, 2013.

This motion is made upon the grounds that pursuant to Rule 34, South Caroliné Rules of
Civil Procedure, the Defendanfs are required to produce the responses and documents requested
within thirty (30) days to Plaintiff’s counsel. The opposing counsel was contacted via email,
September 27, 2013 extending the date to return the Discovery materials until October é, 2013.
In order to allow ample time to.rev;ie.w the documents and responses, and validate information
provided, the Defendants attorney must submit them to the Plaintiff’s counsel at, 122 N. Main
Street, Anderson SC 29621, -

WHEREFORE, a Motion to Conipel shouid be granted and the Defendants, David L.
Rodgers and Janice W. Rodgers, d/b/a, Whitehail Express Mart, be ordered to present these
materials in an cxpeditious manner. That if the Plaintiff can’t, or won’t, provide the Resi)onses
to Pléintiff’s tirst Set of Intenogatoﬁés to Defendants and materials for Plaintiff’s First Request

for Production that a judgment be entered against the Defendants and the Plaintiff be awarded
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judgment fees as they relate to this matter, as well as, all Attorney Fees and Litigation Expenses

incurred to date.

Andersok, South Carolina
Dated: Qctober $ ,2013

L. Smith, (SC Bar # 6699)
Attorney for Plaintiff

122 N. Main Street

Anderson SC 29621

Telephone: (864) 642-9284
Facsimile:  (864) 642-9285
attorneydonaldsmith@gmail.com
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STATE OF SOUTH CAROLINA IN THE FAMILY COURT

: 10TH JUDICIAL CIRCUIT.
COUNTY OF ANDERSON

MARIO ESCALANTE MOTION AND ORDER INFORMATION

FORM AND COVERSHEET

Plaintiff,
vs.

David L. Rodgers and Janice W. Rodgers,

d/b/a, Whitehall Express Mart, . _
- - Defendant. )  Docket No. 2013-CP-04-01700
Plaintiff’s Attorney: Defendant’s Attorney:
Donald L. Smith, Bar No. 6699 ‘ Phillip E. Reeves, Bar No.
Address: Address:
122 N. Main St., Anderson SC 29621
Phone: 864-642-9284Fax 864-642-9285 . Phone: Fax
1 E-mail: Other: E-mail: Other:

?’IOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and I
FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and 1)
[JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS I1 and HI)

SECTION I: Hearing Information
Nature of Motion: Motlon to Compel

Estimated Time Needed: 15 minutes - Court Reporter Needed: DJYES/ INO
SECTION II: Motion/Order Type

D Written motion attached
[ JForm Motion/Order

~

[ hereby move f(gr_uifwfactxon by the court as st forth in the attached propased’mddf? ,-_:

Pt P ..

_ ; = > o

10&20;3 N

Signature of Attorney for lamt:ﬂ" ] Defendant Date subritted = 6

“SECTION I1I: Motion Fec w8 53

] PAID - AMOUNT: $ - Mo g 03

. U) B - -’

[_] EXEMPT: ] Rule to Show Cause in Child or Spousal Support o = s
(check reason) [ ] Domestic Abuse or Abuse and Neglect o L <

{] Indigent Status [ ] State Agency v. Indigent Party 55 ro p

(] Sexually Violent Predator Act [ ] Post—Conthlon Relief o ™

[_] Motion for Stay in Bankruptcy .

[ Motion for Publication O Motion for Execution (Rule 69, SCRCP)
[ Proposed order submitted at request of the court; or, '

reduced to writing from motion made in open court per judge’s instructions

Name of Court chorter'
[] Other:
JUDGE’S SECTION ’
] Motion Fee to be paid upon filing of the attached | JUDGE CODE Date:
order.
[] Other: . - Judge Signature:
ERK’S VERIFICATION

Collected byT.(S,é Date Filed: Q&Y

OTION FEE COLLECTED: $
[[] CONTESTED - AMOUNT DUE: §

Custodial Parent (if applicable):
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. Common Pleas ittt Nalo N WXL
[ . . ‘, ----
-7 Q ~ Clerk : Richard A. Shirley SORTETE N RSt R
" 100 South Main Street
Anderson, SC 29622
. {864) 2604053
Received From:  Smith, Donald Loren ‘ Date: 10/ 8/2013
122 N. Main St. Receipt#: 58561 .
. ' Anderson, SC 29621 _ . . Clerk: cO4tgarret
Payingfor. " * Escalante, Mario _ : '
Transaction Type: Payment ' Reference #: 3247
Payment Type:  Check $25.00 " RC?mf;et;}t
on-Refundable
Total Paid: - $25.00
Total Received: $25.00
Change Due: ' $0.00
Case # A Caption Previous Balance Amount Paid Balance Due
2013CP0401700 Mario Escalante VS David L Rogers $25.00 $25.00 ' $0.00
Total Cases: 1 . : . $25.00 $25.00 $0.00

ReceiptSingleCase.rpt V6.1 3 2



' COURT ORDER
FEBRUARY 18, 2014
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STATE OF SOUTH CAROFLI'IEIAu ;)RQ 5L COURT OF COMMON PLEAS
_ ) o o 3 SWENTHJUDICIAL CIRCUIT
" COUNTY OF ANDERSON 1y 57918 + 2

) Ca g W
‘Mario Escalante, ) S ~' ONS
- S A
Plaintiff, ) o
) ORDER
VS. )y
)
) .
David L. Rodgers and ) Case No.: 2013-CP-04-01700
Janice W. Rodgers, d/b/a, )
Whitehall Express Mart, )
- )
Defendants. )

THISM A’i‘ TER came before the Court up(;n a propérly filed and served Motion to
Compel. The subject of this Motion was to compel discovery. The Plaintiff had served
Interrogatories and Requeéts for Production on the Defendants. The Plaintiff contends that the
responses proQided were inadequate. The Plaintiff requests that the Court order the defense to
provide the discovery as requested. | |

The defense responded that relevant responses to the discovery requests had been
provided. However, some of the 'diséovery requested was overreaching and extended beyond
what is deemed réasonable for this action.

The Court reviewed the documents provided, and the statements of counsel, Some of the
discovery requested was premature. That discovery may be addressed at-a later date. However,

,

the discovery provided was insufficient.
WHEREFORE, IT IS ORDERED:
1. The Defendants shall 1dent1fy all insurance claims made by the party in the last
five (5) years, mcludmg the name of the carrier, the type of pohcy and policy number

under which the claim was made, the type of claim, the amount of the claim and the
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disposition of the case.

2. The Defendants shall ident‘ify the names, addresées and phone numbers of all
- employees who were working at the Whitehall Express Méﬂ on May 5, 2013.

3. The Defendants shall provide the names and addresses of all of the banks at which

they had accounts on May 5, 2013,

4. The Defendants shall provide the addrésses of all of the property that they held,

whether jointly or individually, on May S, 2013, |

5. The Defendants shall' provide the Plaintiff with copies of their entire Federal and

State Incorx;e Tax returns for the past five tS) years.

6. Attoméy fees and costé shall be held in abeyance.

J. CORDELL MADPDOX, JR.
Circupt Court Judge
Tenth Judicial Circuit

Anderson, South Carolinzi
February |8 ,2013.
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COMPLAINT FOR CONTEMPT
SEPTEMBER 30, 2014
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STATE OF SOUTH CAROLINA

)  IN THE COURT OF COMMON PLEAS
, , ) TENTH JUDICIAL CIRCUIT (l.C/Ib C
COUNTY OF ANDERSON ) _ W1
)
Mario Escalante, ) C.A. No.: 2013-CP-04-01700
Plaintift, ) : o
) COMPLAINT FOR CONTEMPT
VS. ) e -
_ _ o )
David L. Rodgers and Janice W. Rodgers, )
d/b/a Whitehall Express Mart, )
Defendants. }
)
Plaintiff alleges:
1. That the plaintiff in this action is a citizen and resident of the County of W
State of Texas.
2. That the defendants in this action are and have been residents of the County of
Anderson, State of South Carolina.
3. That the parties were before this court on January 6, 2014 for a Motion to Compel

complete responses to First Set of Interrogatories and First Request for Production. The hearing
was presided over by the Honorable J. Cordell Maddox, Jr.

4, That the order contained specific information that the defendants were to provide

to the plaintiff.
5. - That Defendants have failed to provide the information related to the insurance
claim resulting from an alleged lightning strike that damaged the video surveillance system.
6. That Deféﬁdants have failed‘ to provide the plaintiff with coptes of their entire
Federal and State Income Tax returns fo.r the past five (5) years.

7. That the defendants’ willful and wanton disregard of the order is being done to

prevent Plaintiff from successfully prosecuting this case.
WHEREFORE the plaintif prays:

1. That Defendants be found in civil contempt for refusing to abide by the
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aforementioned Order or, in the alternative:

2. That Defehdant’s answer be stricken due to willful and wanton refusal to provide
discovery despite previous Order;

3. For an Order requiring the defendants to identify all iqsurancé claims made by the
party in the last five (5) years, including the name of the carrier, the type of policy and the policy
number under which the claim was made, the type .of claim, the amount of the claim and the
disposition of the claim;

4, That the defendants be found in contempt of court for failure to provide the
complete Federal and State Income Tax returns for each party named in the above-referenced

matter;

5. For an Order requiring the defendants to provide copies of their entire Federal and

State Income Tax returns for the past five (5) years;

6. That the defendants be required to pay Plaintiff’s attorney fees and costs for this
action; and,
7. For such other and further relief as this Court deems just and proper,

Respectfully submitted,

s

Donald(L. Smith, (SC Bar#6699)
Attorney for Plaintiff

122 N. Main Street

Anderson SC 29621
Telephone: (864) 642-9284
Facsimile: (864) 642-9285

Anderson, South Carolina attorneydonaldsmith@gmail .com
Dated: September?.7, 2014,
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'RULE TO SHOW CAUSE
OCTOBER 9, 2014
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" STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS .
) TENTH JUDICIAL CIRCUIT N :
COUNTY OF ANDERSON ) | Nie:3
Mario Escalante, ) C.A. No.: 2013-CP-04-01700
Plaintiff, )
) RULE TO SHOW CAUSE
Vs, ) g
)
David L. Rodgers and Janice W. Rodgers, )
d/b/a Whitehall Express Mart, )
Defendants. )
. ) )

TO: DAVID L. RODGERS AND JANICE W. RODGERS, BY AND THROUGH THEIR
ATTORNEYS, PHILLIP E. REEVES, ESQUIRE AND NICHOLAS A. FARR, ESQUIRE:

Based upon the aftached affidavit, it appears that you have not Qbeygd certain court Order (s)m,
as describe_d in the affidavit. Therefore, '
IT IS ORDERED THAT YOU APPEAR BEFORE THE Anderson County Court of
Common Pleas on the mihlay of fﬁ 2014 at%o,’clock ﬁ.m., then and there to be
prepared to show caﬁse, if any, why the relief requested in the affidavit should not be granted
and why you should not be held in contempt of court for ‘such disobedience. This order and rule

to show cause can be served on the above person By any means allowable under Rule, 4 (d), ’

SCRCP.

Pres{ding Judge
Anderson County Court of

Common Pleas
Tenth Judicial Circuit _

Signed this day, -
© 10/ 8_,2014.

gE b WV



MOTION TO COMPEL
-JANUARYv27, 2015
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. David L.. Rodgers and Janicc W, Rodgers,

-~ ~ MOTION FEE PAID

STATE OF SOUTH CAROLINA £ i.‘”’ ~ E ,,m IN.THE COURT OF COMMON PLEAS
e “2MENTH JUDICIAL CIRCUIT

Jl"’

COUNTY OF ANDERSON
: g '”)?4 i R4
Mario Escalante,
Plaintiff, COME ‘.), VLUAD AND
- GEP*E:’*):\L é:'c; ICMS MOTION TO COMPEL
- C.A. No.: 2013-CP-04-017700

V.

d/b/a Whitehall Exprcss Mart,
Defendants.

The plaintiff, by and through, his undersigned attorney, hereby moves the Court for an
Order to Compel the Anderson City Police Department to comply with a Subpoena, properly
served by an pfﬁcer of this court on December 8, 2014. The Subpoena commanded ary and all
audio and/or video recordings from any and/or all city officers responding or assisting to the
incident that is the basis for this action. When Plaintiff’s counsel followed up with the city
police department régarding the subpoena request, they were told, “there is no record of any city
officer responding to the incident in which you are referring.” However, based on statements
made by both David Rodgers and two (2) separate Anderson County Sherift’s Department
ofﬁcerg, two city police officers, wiih the department identification of, Bravo 8 and Bravo 12,
responded and assisted in the detaiﬁment and arrest of the plaintiff,

The Anderson City Police Department also failed'to provide materials requested in a
Freedom of Information Act request dated; August 13, 2014, stating that there was no materials
that relate to any information provided in the request. A standard request was made including,
officer shift identification numbers, type of call dispatched, dispatcher ID, address of incident
requiring law enforcement, CAD #, Incident Report # and the name of the suspect; which -
according to DHS, “upon rccelpl of a request satistying the requirements of the FOIA, records
shall be disclosed unless they are protected by one or more of the FOIA exemptions or

exclusions and are not appropriate for discretionary disclosure.”
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This motion is made upon the grounds that the Anderson City Police Department has
willfully ignored the Subpoena thich was served upon them, as well as, the FOIA. They have
becn given sufficient time in which t;) compI'y >providing excuses and/or no response at all.

Their refusal to provide information and/or materials related to this case are clearly violating the
plaintiff’s right to due process.

WHEREFORE, Plaintiff asks this Hoﬁorable Court to order immediate compliance by
Anderson City Police Department to produce any and al! mateﬁals requésted in the Subpoena
and any and/or all information requestéd by the FOIA. The plﬂaintiff also asks that any applicable
sanctions that can be levied upon An'dersor_li City Police Department for thé non-compliance of a
subpoena served upon them, and, the FOIA Itis fuﬁher requested that they be ordered to pay

any attorney fees and cost mcurred as a I‘Cbuh of their failure to comply with both requests.

 NACSS—

. Donaldl Smith, (SC Bar # 6699)
Attorney for Plaintiff
122 N. Main Street
Anderson SC 29621
Telephone: (864) 642-9285
Facsimile: (864) 642-9285
. attorneydonaldsmith(@gmail.com

Anderson, South Carolina
Dated: January éz , 2015.
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-  mMOTION FEE PAID

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) 10th JUDICIAL CIRCUIT
COUNTY OF ANDERSON ) '
) "CASE NO.: 2013_-CP-04-01 700D
)
Mario Escalante, ) MOTION AND ORDER INFORMATION
. Plaintiff, ) FORM AND COVERSHEET
Vs, : )
)
David L. and Janice W. Rodgers, d/b/a )
Whitehall Express Mart, : .
Defendant. )
[ Plaintiffs Attorney: Defendant’s Attorney: , o]
Donald L. Smith , Bar No. 6699 Nicholas A. Farr, Bar No.
Address: ' <V Address: ‘
122 N. Main St. Anderson SC 29621 55 Beattie Place Suite 1200 Greenville SC
Phone: (864) 642-9284 Fax (864) 642-9285 29601
E-mail: attorneydonaldsmith@gmail.com Other: | Phone: (864) 271-9580 Fax___

_1'E-mail: ___ Other: o
itten motion and complete SECTIONS I and III)

_ -SECTION 1: Hearing Information
| Nature of Motion: Motion to Compel

Estimated Time Needed: 15 minutes Court Reporter Needed: YES/D NO
SECTION‘II: Motion/Order Type

DWritten motion attached
(IForm Motion/Order

I hereby move for relief or action b the courgas set forth in the attached r()[?cd order.
W % | /2745

Signature of Attordey for Plaintiff /"] Defendant
' SECTION 1II: Motion Fee
X PAID - AMOUNT: §

[ JEXEMPT: [ Rule to Show Cause in Child or Spousal Support
(check reason) [] Domestic Abuse or Abuse and Neglect
(] Indigent Status [ State Agency v. Indigent Party ~
O Sexually Violent Predator Act B Post-Conviction Relief
] Motion for Stay in Bankruptcy - '
Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per | udge’s instructions
Name of Court Reporter:

Date submitted

[] Other:
JUDGE’S SECTION o 3 =
(] Motion Fee to be paid upon filing of the attached JUDGE CODE ___ ,‘53,50_: - T
order. ’ . : mE = ESH
[] Other: X Date: R T hh
CLERK'S VERIFICATION T B3
) s
Collected by: | SO Date Fited: / 2915 = ons
BﬁOTION FEE COLLECTED: $ 25. 0 23
[ CONTESTED - AMOUNT DUE. § L

£
S



) PN - Common Pleas

o memirsn BN FEE PAID

Anderson, SC 29622

(864) 260-4053
Received From:  Smith, Donald Loren ‘ Date: 1/29/2015.
122 N. Main St. Receipt#: 66601

‘ Anderson, SC 29621 Clerk: cO4tgarret
Paying for: Escalante, Mario
Transaction Type: Payment Reference #: 1874
Payment Type:  Check $25.00 " Rccf,mmel;]lt:

on-Refundable
Total Paid: $25.00 » ‘
Total Received: | | $25.00
Change Due: _ $0.00
Case # Caption Previous Balance Amount Paid = Balance Due

2013CP0401700 Mario Escalante VS David L Rodgers | $25.00 $25.00 - $0.00
defendant, et al . '

Total Cases: 1 . g $25.00 $25.00 $0.00

ReceiptSingleCase.rpt V6.1
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MARCH 16, 2015
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STATE OF SOUTH CAROLINA IN THM(QR!: %?)(NNEIEQELLPAAI D !
: B ' TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON

Mario Escalante,
Plaintiff, MOTION TO STAY TRIAL

V. C.A. No.: 2013-CP-04-00017

David L. Rodgers and Janice W. Rodgers,

d/b/a Whitehall Express Mart,
Defendants.

| YOU WILL PLEASE TAKE NOTICE THAT the undersigned will move beforel the

Presiding Judge of the Thirtef;nth Judicial Circuit for an order of the Court granting the
following relief: |

For an Order granting the plaintiff a stay in this case, which is nearly identical toan
action filed in U.S. District Court thich involves adglitional. defendants from the Anderson |
County Sheriff’s Department and the City of Anderson Police Departxnent. The same hexus of
facts form the_ bases of the claims against _;all 6f the defendants. Therefore, it would bé in.the |
best interests of all involved to have all of the issues aadrcssed in one forum.

WHEREFORE, in the interests of judicial economy, the plaintiff hereby moves for a

stay of this action until the resolution of the federal matter, Escalante v. Rodgers, et al.; |
C.ANo.:8:15-cv-00177-MGL-JDA .-

Respectfully Submitted,

‘Donald L. th
Attorney for the Defendant
122 N. Main Street
r — Anderson SC 29621
SNOISE3S phone: (864) 642-9284
ONY SV25d HOVIQd ile:  (864) 642-9285

oo £ w9 yvdigmevdonaldsmith@gmail com
Ul i

35 HOSUY
501436 SIS

Anderson, South Carolina
March 16, 2015.
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STATE OF SOUTH CAROLINA )

' )

COUNTY OF ANDERSON )

)

)

Mario Escalante, _ . )

Plaintiff, )

vs. : )

' )

David L. and Janice W. Rodgers, d/b/a )
Whitehall Express Mart, '

- Defendant. )

MOTI@N FEE PAID

IN THE COURT OF COMMON PLEAS
10th JUDICIAL CIRCUIT

CASENO.: 2013 _-CP-04-01700

MOTION AND ORDER INFORMATION
FORM AND COVERSHEET

Plaintiff’s Attorney: ' -

Donald L. Smith , Bar No. 6699

Address: ' :

122 N. Main St. Anderson SC 29621

Phone: (864) 642-9284 Fax (864) 642-9285
E-mail: attorneydonaldsmith@gmail.com Other:

Defendant’s Attorney:

Nicholas A. Farr, Bar No.

Address: _ o

55 Beattie Place Suite 1200 Greenville SC
29601 ‘

Phone: (864) 271-9580 Fax :

E-mail: Other:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)

[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and IIT)
[_JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS 1I and 1)

SECTION I: Hearing Information
Nature of Motion: Motion for a Stay ' ‘
Estimated Time Needed: 15 minutes Court Reporter Needed: [IYES/[ | NO

’ SECTION II: Motion/Order Type .
X Written motion attached : ST
[JForm Motion/Order ,

I hereby moVe for relief or action by e court as set forth in the attached proposed order.
%{ijﬂ’z‘ ' 3/16/15 ,

Signature of Attorney for [X] Plaintiff /_| Defendant Date submitted
_ . : SECTION IIL: Motion Fee ‘
X PAID - AMOUNT: § :
[ EXEMPT: [_] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[] Indigent Status [ ] State Agency v. Indigent Party
[ Sexually Violent Predator Act [ ] Post-Conviction Relief
[_] Motion for Stay in Bankruptcy '
[ ] Motion for Publication [] Motion for Execution (Rule 69, SCRCP)
[T Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
(] Other: -

JUDGE’S SECTION | '
[[] Motion Fee to be paid upon filing.of the attached | JUDGE CODE SNOISS3S T¥YHINIS
order. '. : \ : ONV SYd1d NOWWOD
[] Other: Date: ‘
. CLERK’S VERIFICATION Oh € W4 91 4 S
Collgoted by: Date Filed: Z| le|fS 8 NOSHITEY

OTION FEE COLLECTED: $ 301330 XS04

[ ] CONTESTED —AMOUNT DUE: $
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M - Common Pleas ﬂ

Clerk : Richard A. Shirley
100 South Main Street
Anderson, SC 29622

(864) 2604053
Received From:  Smith, Donald Loren . Date. 3/16/2015
122 N. Main St. Receipt# 67504

. Anderson, SC 29621 ‘ Clerk: c04avoigt
Paying for: Escalante, Mario
Transaction Type: Payment : Reference #: 3432
Payment Type:  Check $25.00 y RC(meE!net:}t

on-Refundable
Total Paid: $25.00
Total Received: $25.00 -
Change Due: $0.00
Case # Caption Previous Balance Amount Paid Balance Due
2013CP0401700 Mario Escalante VS David L Rodgers

, $25.00 $25.00 $0.00
defendant, et al .

Total Cases:

1 : : ‘ $25.00 $25.00 $0.00

ReceiptSingleCase.rpt V6.1
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COURT ORDER
- MARCH 18, 2015
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FILED-CLERX'S OFFICE
STATE OF SOUTH CAROLINANZEP 30 §2

_ _IN THE COURT OF COMMON PLEAS

o

0T LEN Cr ') N
5"3 ”\ !E.J I". li—

COUNTY OF ANDERSON: :

Mario Escalante,

palny <4

ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

Plaintiff,

VS. :
C.A. No.: 2013-CP-04-1700
David L. Rodgers and Janice W. Rodgers, '
d/b/a Whitehall Express Mart,

Defendants.

N N Nt Nt vt St et s’

This matter is before the court on the motion of the defendant, David L. Rodgers and
Janice W. Rodgers d/b/a Whitehall Express Mart, for éummary judgment, pursuant to Rule 56 of
the South Carolina Rules of Civil Procedure, as to the complaint of the plaintiff, Mario
Escajantc. A hearing on this motion was held.before me on February 9, 2015, in the Anderson
County Court of Common Pleas. Presént at the hearing were Donald L. Smith of the Dona].d
Smith Law Firm, altoméyé fpr the plaintiff, and N.icholas A. Farr of the firm Gallivan, White &
Boyd, P.A., attorneys for the defendants.. Based upon the arguments of counsel, pleadings,
depbsition lestimony, exhibits, applicable law and the record in this case, I grant in part and deny
in part the defendants’ moﬁon for summary judgment. _

PROCEDURAL HISTORY |

The plaintiff initiated this action against the defendants David L. Rodgers and Janice W.
" Rodgers d/b/a Whitehall Express Mart (hereinafter “Whitehall”), by filing a sumanns and
Complaiiflt on July 22, 2013. Whitehall timely answered the complaint', denying its material.
allegations and asserting several affirmative .defenses. Following the completion of certain

discovery, Whitehall moved for summary judgment as to all the plaintiff*s claims against it.

(77
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LEGAL STANDARD FOR SUMMARY JUDGMENT

Summary judgment is appropriate where “the pleadings, depositions, answers to
interrogatorics, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter

of law.” Rule 56(c), SCRCP. When plain, palpable and indisputable facts exist upon which

reasonable minds cannot differ, summary judgment should be granted. Trico Surveying, Inc. v.

Godley Auction Co., 314 S.C. 542, 431 S.E.2d 565 (1993). In considering a motion for

summary judgment, this court “must view the facts in the light most favorable to the non-moving
party. Nonetheless a court “cannot ignore facts unfavorable to that party and [it] must determine

whether a verdict for the party opposing the motion would be reasonably possible under the

facts.” Bloom v. Ravoira, 339 S.C. 417, 423, 529 S.E.2d 710, 713 (2000). Citations omitted. |
Further, “[i]n order to resist a motion for summary judgment, the non-moving party must come

forward with specific facts showing genuine issues necessitating trial. NationsBank v. Scott

Farm, 320 S.C. 299, 303, 565 S.E.2d 98, 100 (S.C. Ct. App. 1995).

S”l"ATEMENT OF FACTS
This matter ari.;;es. out of an .incid‘ent which occurred on Sunday, May 5, 2013, at the
Whitehall Express Mart owned by David and Janice Rodgers'and located 704 Whitehall Road in
Anderson, South Carolina. The plaintiff alleges that on that date he purchased a case of beer
from Whitehall. Théreaf[er, he returned to Whitehgll' and attempted to purchasé a séoond case of
beer. His attempt to purchase the éccbnd case wz;s denied, however, due to the prohibition Qf

Sunday alcohol sales in the City of Anderson. The plaintiff contends that he returned the second

case of beer to its location, left the store, and went to the Anderson County Fairgrounds where he

was employed. The defendants contend that the plaintiff took the second case of beer from the

store without paying.
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In any event, »tbhe defendants notiﬁed the Anderson County Sheriff’s Office of the alleged
theft. Thereafter, police arrived at the fairgrounds. Mr. Rodgers informed the police about the
incident. Specifically, Rodgers indicated that the plaintiff had stolen a case of beer and showed
them a still shot on his phone of the surveillance footage. The officers then searched for and
found the plaintiff. They discovered an open case of beer in- the backseat of the plaintift’s car.
The plaintiff contends that the case of beer found. was the one which he had purchased from
Whitehall earlier in the day. The plaintiff was placed under arrest and transported to the jail.
The police returned the beer to the defendants. The defendants did not request that the plaintiff
be arrested or otherwise charged wi'ih a crime.

The plaintiff was charged with shoplifting and spent one night in jail. The charges
against the plaintiff wefe dismissed for failure to prosecute when the defendants did not appear
on his court date due to an alleged lack of notice.

CONCLUSIONS OF LAW

L False Arrest and Imprisonment

The plaintiff has alleged that he was unlawfully restrained and arrested on May S, 2013 at
the Anderson County fairgrounds. To prevail against Whitehall on a. claim of false arrest and

imprisonment, the plaintiff must show: (1) Whitehall restrained the plaintiff; (2) the restraint was

intentional; and (3) the restraint was unlawful. Andrews v. Piedmont Airlines, 377 S.E.2d 127

(S.C. Ct. App. 1989); Caldwell v. K-Mart Corp., 410 S.E.2d 21 (S.C. 1991). The Court finds

that genuine issues of material fact exist as to these elements and, thus, the defendants’ motion
for surﬁmary judgment on the plaintiff’s false arrest and imprisonment claims must be denied.

II. Malicious Prosecution

In order to survive summary judgment on a malicious prosecution claim, the plaintiff
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must have some evidence of: (1) the institution or continuation of original judicial proceedings;
(2) by, or at the instance of, the defendant; (3) termination of such proceedings in plaintiff’s
favor; (4) malice in institutihg such proceedings; (5) want of probable cause; and (6) resulting

injury or damage. See Jordan v. Deese, 452 S.E.2d 838, 879 (S.C. 1995). The Court finds that

genuine issues of material fact exist as to these elements aﬁd, thus, the defendants’ motion for
summary judgment on the plaintift’s malicious prosecution cléim must be denied.

III.  Defamation

In order to reco?er-for defamation, a plaintiff must allege: “(1) a false and defamatory
statement concerning aﬂother; (2) an unprivileged publication to a tlﬁrd party; (3) fault on the
part of the publisher; and (4) either actionability of the stateﬁent irrespective of special harm or

the existence of special harm caused by the publication.” Holtzscheiter v. Thomson Newspapers,

hl_g_ 506 S.E.2d 497, 506 (S.C. 1998) (Toal, C.J., concurring). However, a qualified privilege
attaches to any statements made to law enforcement authorities for purposes of investigation.

Dayis v. Niederhof, 143 S.E.2d 367 (S.C. 1965) (accusation of stealing); Mains v. K-Mart Corp.,

375 S.E22d 311 (S.C. Ct. App. 1988). See also Crowell v. Herring, 392 S.E.2d 464, 467 (8.C.C

App. 1990} (similarly an “absolute privilege exists as to any utterance drising out of the judicial
proceeding and having any reasonable relation to it, including preliminary steps leading to

judicial action of any official nature, provided those steps bear reasonable relation to it”).

As such,. the speaker is afforded immunity unless it is shown that the defamatory

statement was malicious or unnecessarily defamatory. Fulton v. Atlantic Coast Line R.R, Co., 67

S.E.2d 425 (S.C. 1951) (excessive publication of qualified privilege). The Court finds that
genuine issues of material fact exist as to the eleménts of the defan;ation claim and to the
applicability of the qualified érivilcge. and, thus, the defendants’ motion for summary judgment
on the plaintiff’s defamation claim must be denied.
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IV. Negligence

The plaintiff has also alleged that the defendants were negligent in failing to properly
investigate the allegations against him and in failiﬁg to properly train its employees to
investigate. To support a negligence cause of action, the plaintiff must prove that: (1) White_hgll
owed a duty of care to the plaintiff; (2) there was a breach of the duty; (3) there is causation
between the plaintiff’s injury and the breach of the duty owed; and (4) the plaintiff suffered

‘damages. See, e.g., Andrade v. Johnson, 588 S.E.2d 588, 592 (2003). . The Court finds that

genuine issues of material fact 'exisl as to each of thqsc elements of negligence and, thus, the
defendants’ motion for summary judgmem 611 the plaintiff’s negligence claim must be denied.

V. Conspiracy

The plaintiff alleges that he suffered actual damage as a result of a conspiracy. In ofder
to pro(ze a claim for civil conspiracy, the plaintiff must prove (1) the combination of two or more
people, (2) for the purpose of injuring the pl;.iintiff, (3) which causes special damages. Pye v.
Estate of Fox, 369 S.C. _555, 566-7, 633 S.E.2d 505, 511 (2006). If a plaintiff merely repeats
the damages from another claim instead of specifically listing special damages aé part of their

civil conspiracy claim, their conspiracy claim should be dismissed.. Hackworth v. Grcvwood at

Hammett, LLC, 385 S.C. 110, 117, 682 S.E.2d 871, 875 (2009). Here, the Court finds thét the
plaintiff has neither pled nor produéed ény evidence of special damages to necessitate a civil
conspiracy claim. Accordingly, the defendants’ motion for summary judgment as to the
plaintiff’s conspiracy claim is heréby granted.

V1. Outrage A

“[T]o recover for intentional infliction of emotional distress, or outrage, a plaintiff must

establish the following: .
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(1) the defendant intentionaily or recklessly inflicted severe emotional distress
or was certain or substantially certain that such distress would result from his
conduct; (2) the conduct was so extreme and ‘outrageous’ as to exceed all
possible bounds of decency and must be regarded as atrocious, and utterly
intolerable in a civilized community; (3) the actions of the defendant caused the
plaintiff’s emotional distress; and (4) the emotional distress:suffered by the
plaintiff was severe so that no reasonable man could he expected to endure it.”

Ford v. Hutson, 276 S.C. 157, 162, 276 S.E.2d 776, 778 (1981).

“Where evidence is undisputed that the defendant acted in good faith and in a reasonable
manner, his conduct cannot be characterized as so extreme and outfageous- as to exceed all
possible bounds of decency and atrocious and utterly intolerable in a civilized ‘community.”

Hawkins v. Greene, 311 S.C. 88, 91, 427 S.E.2d 692, 693 (Ct. App. 1993). The Court finds that

genuine issues of material fact exist- as to each of these elements of outrage and, thus, the
defendants’ motion for summary judgment on the plaintiff’s outrage claim must be denied.

VII. Invasion of Privacy

In his complaint, the plaintiff has alleged an invasion of privacy claim against the

defendants. There are three types of invasion of privacy claims recognized under South Carolina

law. See Rycroft v. Gaddy, 281 S.C. 119, 314 S.E.2d 39, 42 (S.C. Ct. App. 1984). 1t appéars that

the plqintiff 18 allég‘ing’a claim for the publicizing of private affairs of no legitimate public
concern. “A cause of action for public disclosure lies only for disclosure of private facts which
are of no legitimate public concern.” Parker v. Evening Post Publishing Co., 317 S.C. 236, 452
S.E.2d 640, 646 (Ct. App. 1995). “The defendant must intentionally disclose facts in which there
is no legitimate public interest -- there is no right of priQacy in public matters.” -Snékenburg V.

Hartford Casualty Ins. Co., 299 S.C. 164, 383 S.E.2d 2, 6 (Ct. App. 1989). The Court finds that

{
A,

genuine issues of material fact exist as to the elements of the invasion of privacy claim and, thus,

the defendants’ motion for summary judgment must be denied.
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VIII. Fraud

Fraud n not presumed, but muét be shown by clear, cogent, and convincing evidence. In
order to prove fraud, the following elements must be shown: (1) a representation; (2) its falsity,
(3) its materiality; (4) either kndwlédgeA of its falsity or a reckless disregard Qf its truth or falsity;
(5) intent that the .represéntation be acted ubon; (6) the hearer's ignorance of its falsity; (7) the
hearer's reliance on its truth; (8) the hearer's right to rely thereon; and (9) the hearer's congequent

and proximate injury. King v. Oxford, 282 S.C. 307, 318 S.E.2d 125 (Ct. App.1984). A

complaint is fatally defective if it fails to allege all nine elements of fraud. Inman v. Ken Hyatt

Chrysler Plymouth, Inc., 294 S.C. 240, 363 S.E.2d 691 (1988). Where fhe complaint omits
allegations on any element of fraud, thé trial court should grant the defendant's motion to dismiss
~ the claim. Ardis v. Cox, 314 S.C. 512, 431 S.E.2d 267 (Ct. App. 1993).  Here, the Court finds
that the plaintiff has failed to allege each of the elements of fraud in his Complaint as required by
law. Accordingly, the defendants’ motion fdf summary judgment as to the plaintiff’s fraud cause
of action is hereby granted.

CONCLUSION

The Court has thoroughly reviewed the entire record, including Defendants’ Motion for
Summary Judgment and Memorandum in Support, and the applicable law. For the reasons stated
above, the Court grants the defendants’ motion for summary judgment as to the plaintiff’s

conspiracy and fraud causes of action and denies their motion as to all other causes of action.

THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that the motion of
the defendants, David L. Rodgers and Janice W. Rodgers d/b/a Whitehall Express Mart, for
summary judgment be, and it is hereby, GRANTED IN PART and DENIED IN PART. The

defendants’ motion is GRANTED as to the claims of conspiracy and fraud and DENIED as to all

7/4 7 - 57

other causes of action.



IT IS SO ORDERED.
The Honorablzx Robin B. Stilwell, Presiding Judge
: -~ Anderson County Court of Common Pleas
Greenville, South Carolina :
March /o 2015
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COMPLAINT FOR CONTEMPT

JUNE 29, 2015
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) e
) TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON ) ' (e&
Mario Escalante, ) C.A. No.: 2013-CP-04-01700
Plaintiff, ) :
) COMPLAINT FOR CONTEMPT
vs. )
- ) 3 n
David L. Rodgers and Janice W. Rodgers, ) 3 = =
d/b/a Whitehall Express Mart, ) S Bt
Defendants. ) \:) ‘g:,'_:
. ) +F <D {ng
D73
o LY 2.
Plaintift alleges: 4>
! B maj
o
m

1. That the plaintiffiﬁ this action is a citizen and resident of the County of Webb,

State of Texas.

2. That the defendants in this action are and have been residents of the County of

Anderson, Statc of .South Carolina.

3. That the plaintiff served Plaintiff’s First Set of Interrogatories and Iirst Request

for Production upon the defcndants on August 22, 2013. (Ixhibit 1).

4, That Plaintiff was forced to file a Motion to Compel Discovery Responses from

Defendants on October 8, 2013 for Defendanits failing to respond to discovery request of August

22,2013, (Exhibit 2).

5. That Plaintiff was then forced to filc a Rule to Show Cause and Contempt action

against the defendants for failure to provide discovery responsés on October 9, 20‘1}J (Exhibit 3).

6. ~That a hearing was scheduled on November 13, 2013 before the Honorable J.

Cordell Maddox, Jr. (Exhibit 4}

7. That alter forcing Plaintiff to file the Motion to Compél, Defendants provided

their responses on October 29, 2013, over one (1) month later than is stated in Rule 34 the of

South Carolina Rules of Civil Procedure. (Exhibit 3).

That the responses to Plaintiff’s First Set of Interrogatories were incomplete and
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the First Request tbr Production failed to provide nuniérous documents requested, mainly the-
insurance i,hformation relating to theivideo Suﬁeillance system. (Exhibit 6). |

9. That Plaintiff sent a Se;ond Reqﬁest for 'Production to Defendants which
spc'ciﬁcally requested all ma‘écrialsrelating to the video surveillance system. (Exhibit 7).

10. That the P-loanablc Judge J. Cordell Maddox, Jr., presided over the Motio.n té
Compel hearing on January 6, 2014. ' | | |

1. Thét on February 18, 2014, Judge Madde ordered the defendants to identify all
insurance claims made by the party in the last five (3) years, incluging the name of the carrier,
the type of policy and policy number under which the claim was made, the ‘lype of claim, the
amount of the claim and the disposition, of the case. (Exhibit &).

12, That aﬁer reviewing discovery materials, Plaitiff served a Subpoena upon Safe
Auto Insurance Company on June 30, 2014, providing a copy kof same to the deféndant’s ct;unscl.
(Exhibit 9). |

13, That on April 11, 2014, Plaintiff was served defendants’ responses to First Set of
Inler.rogalories and Request for Pfoduction slgling a qlaim was established with Safe Auto
Insurance Company on June 13, 2013, tieslrgying the videé suryeillance equipment containing
the footage of thé plaintiffs alle.ged theft of beer on May 5,2013. (Exhibit 10).

14, That after revvic'wilng d'igcovery material% Plairltiff served a Subpoena upon Safe
Auto Insurance (?om pany on June 30, 2014, providing a copy of same to the defendants, coﬁnscl.
(Exhibit 11).

15. .That on July 3, 2014, Pl'aintiffjs‘counsél received a Letter of Represéntation f_rér‘n
Phillip E. Reeves, Esqulre attorney for Dcfcndants btatmg his firm would be responding to the
Subpoena served on June 3() 2014. (Fxhzhzr 12).

'16.. lhat Defcndants coumel ser\/ed a Nolu.c of Motlon and Motion to Quash and/or

for Protective Order to quash and/or limit‘ the scope of the Subpoena issucd by the plaintift upon
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Safe Auto Insurance ‘Company. fExl1ibi1 13). |

17.  That The 'I--fo1uorai;le Roﬁin B. Sti.IWel‘l'der‘lied the défendants'Motion‘to Quash the
Subpoena séwed upon Safe Auto Insurance,Comﬁany, ordering them to provide plaintiff
discovery of matenals pémaining to the claim bearing number PR-0000000-013820, which arises
out of an alleged lightning strike ‘\'Jv:hich téok place shortly after the incident at issue in this
‘action. (Exhibit 14). | |

18 That Défehdanté provided Plaintiff with maferials frpm NICE Nétwork, Inc.,a
company contre;cted by Safc Auto Insurance Céxnpany, relating to the alleged lightning strikc :
ihat destroyed the video surveillance system at Whitehall Express Mart. (Exhz‘bi; 13).

19, That counsel for Safc Auto Insurance Company provided Plgintiff with what had
been alleged io be the materials rclating to the damages sustained due to the alleged lightning
strikerwhich destroyed the video surveillancelequipmem.

20.  That ﬁpon reviewing the materials provided by Safe Auto Insurance Company’s
counsei, several documcents wérc found to be that of an insured other than the defendams.
(Exhibit 16) |

21.° . That upon further t'e\’ie\x;, the only ﬁlaterialé provided relating to the dama'ge
and/or replacement of the video suﬁéiﬂénce equipment‘arg three (3) stéleménts from the
defeﬁdant’s personal credit cards. | ‘All\ correspondence, ;lotcs and bflling associated Wiih Safe
Auto Insurance relate solely to rép!ac’emcntv of the Car Wash Sy’steﬁm (Exhibit 1 7). "

22.  That the 14 cameras and various clectrical components were ‘purchéséd and paid

for by the ‘defeind'aﬁts over fh'e cdur’s:% of se?e‘ral mont};s.‘ ‘.

23. ‘That the defendants offcred the court thvat‘an elechii;al storm had destroyed the
video surveillance équipr‘nénf at Whitehall Express Mart. | |

24 That there is no eyidehce that anything destroyed the video: _

25.  That the plaintiff is entitled 1o any and/or all footage from Whitchall Express Mart
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from May 5, 2013, between the times of 5:00 a.m. and 6:00 p.m.
WHEREFORE thc plaintiff prays:.

B That Defendants be found in civil contempt for refusing to provide the

aforementioned video pursuant to the Subpoena and Order;

2. That the Court order the defendants to provide the requested/ordered video.

3. That the defendants answer be climinafcd if the video is not pr(.nv/iced in seven ( 7
days; |
| 4. That vthis Court award attémey fees and costs 1br this action aﬁd all those

previously related to their failure to produce the requested materials; and,
5. For such other and further relief as this Court deems just and proper.

Respectfully submitted,

" Don#fd L. Smith, (SC Bar#6699)
Attorney for Plaintiff
122 N. Main Street
Anderson SC 29621
Telephone: (864) 642-9284
Facsimile: (864) 642-9285

Anderson, South Carolina , attorneydonaldsmith@gmail.com
Dated: June Zﬁ , 2015. ‘ ' '
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STATE OF SOUTH CAROLINA . MAGISTRATES COURT

) :
- ) - TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON ) : '
' , " ).
Mario Escalante, )
)
Plaintiff, ) , : ‘
) PLAINTIFE’S FIRST SET OF -
vs. ) INTERROGATORIES TO
) DEFENDANTS
). , '
David L. Rodgers and ) Case No.: 2013-CP-04-01700
~ Janice W. Rodgers, d/b/a, )
Whitehall Express Mart, )
)
Defendants, )

TO: DAVID L. .RODGERS‘ AND JANICE W. RODGERS, D/B/A, WHITEHALL
EXPRESS MART, BY AND THROUGH THEIR ATTORNEY, PHILLIP E. REEVES,
ESQ.: : o

The Plaintiff above-named hereby requires the Defendants, within thirty (30) days after
service hereof, to answer the Interrogatones hereinafter set forth, in accordance with the South
Carolina Rules o’f‘Civ.il Précedure, Ruié 33(b). These Interrogatories shall be deemed to -

continue untit the time of the trial of the case pursuant to Rule 337(b).:

INTERROGATORIES

1. For each person known to the Defendants or counsel o Be a witness concerning the facts
of the case, set forth a summary éufﬁcieﬁt to inform th¢ Plaintiff of the important facts known to
or observed by such witness; and provide a copy of any written or recorded statements taken
frorg such witnesscs and indicate who has possession of such statements.

2. Set forth a list of photographs, plats, sketches, vi_déo surveillance recording or other
prepared documents in possess.ion df th¢ party that relate to this case; and if you will gupply it

without necessity of a motion, please attach a copy to your answers.
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3. List the names and addressgs of any expert witness whom the Defendants propose to use
as a witness at the trial of the case. In regard to any such expert, list;

a. The date and reports or memoranda made by each such expert;

b. The area of expertise or specialization of each such.eXpert and a brief

chronological resume of each such expert’s educational and professional background;

c. . The subject matter on which the expert is eﬁpected to testify;

d. ‘The substaﬁcé of the facts and opinions to which the expert is expected to testify;
and,

e. A summary of the grounds for each opinion.
4, State with particularity what you conteﬁd\ the Plaintiff did, or failed to do, which

facilitated you to engagé the Anderson County Sheriff Department in the pursuit and subsequent
al;rést of the Plaintiff.

5. State each fact and identify each document upon which you rely to support the allegations
of your Answer. -

6. D.escri.be how the bccunence complained of in this action happened in comprehensive,
narrative detail, giving all the events in detail and in the oraer in WMCh they occurred, before, at
the time of, or after the occuwrence, which had any bearing on the cause and manner of the
happening of this occurrence.

7. Please state your date of birth, place of birth, driver’s license number with state of
issuance, present address and present occupation. Further, if you have been known by any other
names, please list all the names you have’been known by and where and when yﬁu have used

such names.
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8. Identify the individual executing.the Veriﬁcatiou of the responses to these interrogatories
and identify all individuals who assisted in providing any iﬁformation. conceminé or relating to
your answers tb these interfo gatories,

9. Provide the names and addresses of all insurance companies that proizidé liability
insurance coverage relating to the matters alleged in any of thé pleadings, the number or .numbers
of such policies, the amount of the liability coverage providcd in each such and the named
insured on each policy.

10. Identify each person, excluding your attorheys to whom you have made any statement or
with whom you have had any discussion fegardjrfg any aspect of this action, state the date and
describe the substance of the stétemgnt or discussion.

11. Please provide the educational background, including graduation dates from any high
schools, colleges, technical colleges and/or certificate i)rograms. |

12. Please give the names and addresses of each person or organization by whom ydu have
been employed for the past ten (10) years, giving the dates of such employment,l the position

held, and the rate of pay you received.

13. Have eiiher of the Defendants ever been accused or arrested for a crime? If so, give;
a.  The date of arrest;
b. The name of the ju;risdiction the accusation or arrest .occurrcd;
c. The nature of the charges;
d. The disposition of the charges, inc}uding any guilty pleas and/or cohvictions.

14. - Have the partieé ever been involved in any other legal action, whether criminal or civil,
either as a victim, plaintiff or defendant? If $0, give the Court, case number, names of the other

parties, names of counsel for the parties, description of the action, and disposition of each.



15, Identify all insurance ciaims made by the part.y in the last ten (10) years, including the
name of the carrier, the type of policy and policy numbér under which the claim was made, the
type of claim, the amount of the claim and the dispaosition of the case.

15. AHave you filed a Federal or State Income Tax return with the pas ten (10) years ahd, if so,
what years? Have you filed both personal and business returns? If so, which years? |
16.  Please set forth names, addresses and phone numbérs of all employees you have had
work of the premise in the last five (5) years.

17. Please Iist and provide copies of any and il other incidents that have occurred in the last
five (5) years, on your premises, specifying the day, time, place, and parties invoived in the
incident and the disposition of each. |

.1 8. Identify any and all claims that have been made against the Defendants by employees for
any reason. PI;OVidC the name, date, type of q9mplaint and resolution. This will include date of
bire, disciplinary actions and date of separatiog/termination. |

19.  Provide a detailed narrative of the policies of the Defendants’ businesses including, but
not limited to, the Whitehall Express Mart, as explained to their employee, regarding County
Ordinances related to the sale of alcohol in the County of Anderson. Also, provide for each
occasion, if any, diséip]inary action taken for the disregard of said Ordinances. This will pertain
to the Defendants and the Defendants’ employees.

20.  Identify all agents, servants, employees, representatives, privéte investigators or others
who made any investigation into this incident on the parties behalf,

21, Provide a list of all bank accounts o».vned by the Defendants, provide the name of the

bank, the type of account and the account number.
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22, | Do th¢ Defendants havc' any relatives in Anderson,Coﬁnty over the age of 187 If so,
please list their name, address, age, their place of employment, if married, their spouse’s name
and their spouse’s place of emﬁloyment,

23.  Provide all real estate that is both jointly and individﬁally owned by the Defendants.
Include the address, purchase price,. tax assessment, taxes paid, current value and whether itis a
mortgaged}propertyA Ifa fnoﬂga’ged property, prdvidc thé name of the lienholder and the

account number. Also, provide any real estate transactions that have cccurred between the

" Defendants and another party within the last five (5) years, including the name of the purchaser,

the date and the amount of the sale.
25/. On the dafe of the alleged incident, please identify the following:

a. All cellular phone numbers, including area codes, utilized by the Defendants; and

b. The names and addresses of all cellular phone, pager, Black Berry or other
personal communication services utilized by the Defendants.
26. List ever “Social Networking Website” (SNW) utilized or accessed by the parties for the
past five (5) years. For and SNW- identified in response to this or any other interrogatory,
provide the follov&ing information: ‘

a. ‘Name, physical address, and interned addresg of the SNW;

b, Name, address, Social Sccuﬁty number, and date of birth of the SNW account
subscriber, and if different, the individual financially responsible for the SNW account;

c. Each and every user name, screen name, email address, or alias affiliated with the
SNW accoﬁnt; and

d. Password (s) for accessing the SN'W account.



Donald L. Smith, SC Bar# 6699
Attorney for the Plaintiff

122 N. Main Street _
Anderson SC 29621 v
Telephone: (864).642-9284 -
Facsimile: (864) 642-9285
attorneydonaldsmith@gemail.com

Anderson, South Carolina
Dated: August&?—; 2013.
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- MAGISTRATES COURT

STATE OF SOUTH CAROLINA )
' : ) TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON ) : .
o )
Mario Escalante, )
, ) -
Plaintiff, ) ‘
) PLAINTIFF’S FIRST REQUEST
Vs, ) FOR PRODUCTION FROM
, ) . DEFENDANTS
~ . ) ‘
David L. Rodgers and ) Case No.: 2013-CP-04-01700
Janice W. Rodgers, d/b/a, ) : _
Whitehall Express Mart, )
Defendants. )

TO: DAVID L. RODGERS AND JANICE W. RODGERS, D/B/A, WHITEHALL
EXPRESS MART, BY AND THROUGH THEIR ATTORNEY, PHILLIP E. REEVES,
ESQ.: - _ ‘ -

The Plaintiff hereby requests, pursuant to the South Carolina Rules of Civil Procedure,
~ that fhe Defendants respond, within .thirty (30) days after the service hereof, to the -follbwing '
~ requests and that the Defendants produce and perfnit Plaintiff to inspect, copy, or phdto graph, at
the offices of Plainﬁff’s attorney at 122 N. Main Street, Anderson, South Carolina 29621, each.

of the following documents or things which may be in the possession custody, or control of the

Defendants or Defendants’ attorneys which constitutes or contains evidence relating to the claim:

‘ DEFINITiONS

" The term “documents” of “things” ﬁems all writings of any kind, including the originals and all
non-identical copies, whether differgnt fro;h the original by reason of any notation made on such
copies of otherwise, including, ﬁthout limitation, correspopdence, rnern_éranda, notes, diaries,
statistiés, letters, telegrams, minutes, contracts, reporté, studies,.chec‘ks, statemcnté, receipts,
retwns, summaries, pamphlets, bobks, prospectuées, interbfﬁce and intra-office communiéations,

offers; notations of any sort of conversations, telephone calls, meetings, or other
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communications; bulletins, printed matter, computer printouts, teletypes, telefax, invoices work
sheets; all drafts, a]terations, mddiﬁ(:ations, changes, and amendments of any of the foregoing
graphic or aural records; representations of any kind, including,.without limitation, photographs,
charges, microfiim, videotape, recordjngs, and-motion pictures; and electronic, mechanical, or
electrical records or representations of any kind, including, without limitation, tapes, cassettes,
discs, or other records. The term “all documents” means ever document as above defined known
to the party, the party’s agents or counsel, and each_documem, which can be located or
discovered by reasonably diligent efforts.

REQUESTS )

1. Copies of émy and all documents, photographs, correspondence, emails, text messages,

clectronically stored information, or any other materials, relating in any way to the subject

action.
2. Any and all documents identified in response to Plaintiff’s First Set of Interrogatories.
3. For each person identified as an expert witness provide a complete statement of all

épinions to be expressed and the basis and reasons therefore; thevdata or other information
considered by the witness in forming the opini dns; Fand exhibits to be used as a summary of or
éupport for the opinions; the qualifications of the witness, 'includin‘g a list of publicatiéns'within
thé preceding ten (10) years; and a listing of any other cases in which the witness has testified as
an expert in the preceding four years. Also provide, '

(a) All docurnents prepared by the expert;

(b) All documents sent to the expert by the Party’s counsel;

(c) All documents relied upon by the expert;

@ All documents used, consulted, or reviewed by the expert;

N
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(e) All documents setting forth the compensation agreemenf between the party and
the expert; BN
() All documents used, relied upon,' consulted, or reviewed by expert answering

expert witness Interrogatories.

4, All documents or materials which you will p‘reseht to support the allegations made
against the Plaintiff.
5.~ All documents regarding any insurance claims that have been made by the Defendants

regarding losses such as the loss they are making claim against the Plaintiff.
6. Please provide copies of incident reports for any and all incidents in which the
Defendants have vclaimeci to hav'erccurred at Whitehall Express Mart within the pasf five (5)
years. |
7. Provide a copy of each Income Tax Retumn filed by the Defenldants, both personal and
business for the past five (5) years. -
8. Documentation as to any financial benefits ybu have received within the past three (3)
years that are not-shown as income on your tax returns, from any source, itemized by year,
together vﬁth the val;ie, name, address and provider of any such benefit.

9. Provide a.c0py of each Defendants most recent Social Security earnings h'istory.
10.-  Provide a complete copy of the personnel file of any employee Currently‘working‘a.nd has
worked for the Defendants within the past five (5) years.. ﬂis will include, but is not limited to,
application for emp]oymeﬁt, job de'scr_iption,' performancé év'aluation, insurance documents,
resume, disciplinary actions, termination slips, etc. - | : o .
11. Provide .an._erﬁployee handbook or any documents outlining the policy al'ld procedure and

code of conduct for an employee of Whitéhall Express Mart.
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12. Provide the copies of Deeds, Titles, Lienholder information, Tax records, etc., for all
property owned by the Defendants (both individual and joint).

13. Docmﬁcntation.(;f the payoff on all mortgages you are responsible for as of aate this
action was filed and as of the current date.

14. Provide the last three (3.) years of account statements for each bank account affiliated
with the Defendants, as well as, aécounts affiliated with Whitchall Express Mart.

15. Documéntation dn your retirement, profit shal‘iﬁg, pension and anyu other plans through
any former employer or through any personai o'f business assoéiated with the Defendants, along
with any other IRA’s annuities or other reﬁiremenf accounts you have, including the valuq as of
date of filing and as of the current date, |

~16.  Color éopies of all photographs.

17. Copies of the parties drivers Iiéenses.

18. Any and all documents received or requested by thé party or the party’s counsel, either by
subpoena, FOIA request or any other request.

19.  Any and all impeachment materials.

20. A copy of any and all private investigator reports, surveillance logs, summaries,

videotape, intercepted messages, emails, and phone records concerning the Plaintiff or the

incident.
21, Any and all documents which you intend to introduce or use as demonstrative evidence a
trial.

22.  Each article or thing the party intends to offer or use in the trial of the cause to
demonstrate, illustrate, aid or assist the testimony of any witness, including models, facsimiles,

subjects or articles.
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23. To permit the Plaintiff to inspect, photograph or otherwise copy any and all photographs,

plats, diagrams which the party’s attorney may have which relate to the matters alleged in the

) '

KONALD L. SMITH, SC Bar# 6699
Attorney for the Plaintiff

122 N. Main Street

Anderson SC 2962]

Telephone: (864) 642-9284
Facsimile: (864) 642-9285 ,
attorneydonaldsmith{@gmail.com

Complaint herein.

~ Anderson, South Carolina
Dated: August |, 2013.
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WTHE Lowrt o4 fonimm Plea,

STATE OF SOUTH CAROLINA }
: ) 10TH JUDICIAL CIRCUIT
COUNTY OF ANDERSON ) :
)
)
MARIO ESCALANTE ) MOTION AND ORDER INFORMATION
: g Plaintiff, ) FORM AND COVERSHEET
_ VS, )
David L. Rod d W. Rod ) Py
avid L. Rodgers and Janice W. Rodgers, ) [Te ~
d/b/a, Whitehall Express Mart, . , A TRUE COPY
- Defendant. ) Docket No. 2012-CP-04-01700 | -
Plaintiff’s Attorney: Defendant’s Attorney: ocrt - 013
Donald L. Smith, Bar No. 6699 | Phillip E. Reeves, Bar No.
Address: Address: .
122 N. Main St., Anderson SC 29621 Z‘.LQ; .
Phone: 864-642-9284Fax 864-642-9285 Phone: _ ___ Fax GLERK OF COURT
E-mail: Other: ‘ E-mail: Other:

%VIOTION HBEARING REQUESTED (attach written motion and complete SECTIONS I and 100
FORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and 1)
[IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and ITI)

Nature of Motion: Motion to Compel
Estimated Time Needed: 15 minutes

SECTION I1: Hearing Information

Court Reporter Needed: XIYES{ INO

XIWnttén motion attached
[ ]Form Motion/Order

SECTION 1I: Motion[Order Type

as set forth in the attached proposed order.

10/%/2013

Signature of Attorney for

1 hereby move f%hon byt court

lamtlff /] Defendant

Date submitted

[] PAID — AMOUNT: §

“SECTYON II: Motion Fee

[] BXEMPT:
(check reason)
: [] Indigent Status

[7] Rule to Show Cause in Child or Spousal Support
[[J Domestic Abuse or Abuse and Neglect
[] State Agency v. Indigent Party
[ ] Sexually Violent Predator Act
- [[] Motion for Stay in Bankruptcy
. [] Motion for Publication
[ Proposed order submitted at request of the court; or;
reduced to writing from motion made in open court per _]udge s instructions

[ Motion for Execution (Rule 69, SCRCP)

[_] Post-Conviction Relief

Name of Court Reporter:
{1} Other:
JUDGE’S SECTION .
] Motion Fee to be paid upon filing of the auached JUDGE CODE Date:
order. ) :
(] Other: Judge Signature:

Collgeted by- L. )é Date Filed: ZQZ [/3

OTION FEE COLLECTED: $ 426,80
[ ] CONTESTED —~ AMOUNT DUE: $

ERK’S VERIFICATION

Custodial Parent (if applicable):
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

Defendant..

)
) TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON ) - : .
) MOTION TO COMPEL
Mario Escalante, )
Plaintiff, ) C.A. No.: 2012-CP-04-01700
) ' :
v- ) . . -
: ~ ) ATRUE COPY
David L. Rodgers and Janice W. Rodgers ) :
d/b/a, Whitehall Express Mart, )
) 0CT - 8 2013
)
)

fulQp Yoty

CLERK OF COURT '
The Plaintiff, by and through his attorney, Donald L. Smith, hereby moves the Court for

an Order to Compel the Defepdant’s respbnses to the Plaintiff’s First Set of Interrogatories 10

Defendants and Plamtlff’ s First Request for Produeuen—whaeh—wer&sewed»upon them-through
their attorney, Phillip E. Reeves Esq on August 22,2013.

This motion is made upon the grounds that pm'suant to Rule 34, South Carolina Rules of
Civil Procedure, the Defendants are required to produce the re5p6nses and documents requested
within thirty (3 O) days to Plaintiff’s counsel. - The opposing couns:el was contacted via email,
September 27, 2013 extending the date td return the Discovery materials until October 2, 2013.
In order to allow ample time to review the documents agd responses, and validate _information}
provided, the Defendants attorney mus't submit them to the Plaintiff’s counsel at, 122 N. Main
Street, Anderson SC 29621, | ”

WH.EREFORE, a Motion to Corhpel should be granted and the Defendants, David L.
Rodgers and Janice W. Rodge.rs, d/b/a, Whitehall Express Mart, be ordered o presént these
materials in an expeditious manner. That if the Plaintiff can’t,-or won’t, provide the Responses
to Plaintiff’s first Set of Interrogatories to Defendants and materials for Plaintiff’s First Request

for Production that a judgment be entered agéinst the Defendants and the Plaintiff be awarded
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- judgment fees as they relate to this matter, as well as, all Attomey Fees and Litigation Expenses

incurred to date.

Donald L. Smith, (SC Bar # 6699)
Attorney for Plaintiff

122 N. Main Street

Anderson SC 29621

Telephone: (864) 642-9284
Facsimile: (864) 642-9285
attorneydonaldsmith@gmail.com

Andersoly, South Carolina
Dated: _ctober i , 2013
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STATE OF SOUTH CAROLINA

"IN THE COURT OF COMMON PLE AS

)
: ) 10th JUDICIAL CIRCUIT
COUNTY OF ANDERSON )
‘ )}  CASENO.: 2013 -CP-04-01700
) .
Mario Escalante, ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
VS§. ) .
)
David L. and Janice W. Rodgers, d/b/a )
Whitehall Express Mart,
‘ Defendant. )
| Plaintiff’s Attorney: 1 Defendant’s Attorney: ]
Donald L. Smith , Bar No. 6699 Nichoias A. Farr, Bar No.
Address: . Address:
122 N. Main St. Anderson SC 26621 55 Beattie Place Suite 1200 Greenville SC
Phone: (864) 642-9284 Fax (864) 642-9285 29601 g
E-mail: attorneydonaldsmith@gmail.com Other: | Phone: (864) 271-958C Fax_
E-mail: Other:

XIMOTION HEARING REQUESTED (attach written motion and complete lete SECTIONS L and 1))
[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and IID)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and I

SECTION 1: Hearing Informatlon
Nature of Motion: Rule to Show Cause/Contempt

Estimated Time Needed: 30 minutes Court Reporter Needed: XIYES/[ 1 NO

SECTION H: Motion/Order Type
X Written motion attached
_JForm Motion/Order

I hereby move for relief or action by the court as set forth in the attache. propgsed order.

Signature of Aﬁom%{’lamnff /] Defendant ate suijitted

SECTION 1I1: Motlon Fee
(] PAID - AMOUNT: $

Xl EXEMPT: [ Rule to.Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect

[l Indigent Status [ State Agency v. Indigent Party

[[] Sexually Violent Predator Act  [_] Post-Conviction Relief.

[_] Motion for Stay in Bankruptcy

[} Motion for Publication [} Motion for Execution (Rule 69, SCRCP)

[[] Proposed order submitted at request of the court; or,
reduced to writing from mation made in open court per judge’s instructions
Name of Court Reporter:

X} Other: Rule to Show Cause/Contempt

JUDGE’S SECTION R e
[[] Motion Fee to be paid upon filing of the attached | JUDGE CODE __;;_'_ .
order.
[] Other: : ‘ Date:

--..w_

CLERK’S VERIFICATIO

Collected by: " AIT ¥ W Date Filed: ‘(g
OTION FEE COLLECTED:

| CJ CONTESTED - AMOUNT DUE! $

s TCLERK OF COURY
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" STATE OF SOUTH CAROLINA

MOTION FEE PAID

) INTHE COURT OF COMMON PLEAS e
: ) TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON ) . | oo
) : : NS
Mario Escalante, ) C.A.No.: 2013-CP-04-01700
. Plaintiff, ) ‘
) RULE TO SHOW CAUSE
VS, )
) /
David L. Rodgers and Janice W, Rodgers, )
d/b/a Whitehall Express Mart, )
Defendants. )
) )

TO: DAVID L. RODGERS AND JANICE W, RODGERS, BY AND THROUGH THEIR
ATTORNEYS, PHILLIP E. REEVES, ESQUIRE AND NICHOLAS A. FARR, ESQUIRE:

Based upon the attached affidavit, it appears that you have not obeyed certain court Order (s)m,
as described in the affidavit. Therefore,

IT IS ORDERED THAT YOU APPEAR BEFORE THE Anderson County Court of
Common Pleas on the m_}&ay of Q@’_) 2014 at™ \ A o’clock A .m., then and there to be
prepared to show cause, if any, why the relief requested in the affidavit should not be granted
and why you should not be held in contempt of court for such disobedience. This order and rule

to show cause can be served on the above person by any means allowable under Rule, 4 (d),

SCRCP.

At~

Presiding Judge

Anderson County Court of
Common Pleas

Tenth Judicial Cl[’CUIt

Signed this day, :
: lO/ 8_,2014.
ATRUE CCPY | 3
OCT -9 2014 e E
. o o
Lt Y '

CLERK OF COURT




Defendants.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
o V ‘ ) TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON )
) )
- Mario Escalante, ‘ ) C.A. No.: 2013-CP-04-01700
Plaintiff, )
) C OMPLAINT F OR CONTEMPT
vs. )
) g
David L. Rodgers and Janice W. Rodgers, ) \& 3 RU E’C""ﬂ}‘}
d/b/a Whitehall Express Mart, ) ;‘ S
)
)

| SEP\:LQ W

N Py, ;3
«”":J :z:-a:@‘],\

inti : - i g ‘S Z
Plaintiff alleges: v - Lot m

~; ..ct:ewo;

I. “That the plaintiff in this action is a ¢itizen and resident of the *Goan‘y of Webb,

State of Texas.

2. That the defendants in this action are and have been residents of the County of
Anderson, State of South Carolina.,

3. That the parties were before this court on J anuary 6, 2014 for a Motion to Compel
complete responses to First Set of Interrogatories and First Request for Production. The hearing

was presided over by the Honorable J. Cordell Maddox, Jr.

4. That the order contained specific mforrnanon that the defendants were to provide
to the plaintiff.
5. That Defendants have failed to provide the information related to the insurance

claim resulting from an alleged lightning strike that damaged the video surveillance system.

6. That Defendants have failed to provide the plaintiff with copies of their entire
Federal and State Income Tax returns for the past five (5) yearé. A

7. That the defendants’ willful and wanton disregard of the order is being done to
prevent Plaintiff from successfully prosecuting this case,

WHEREFORE the plaintiff prays:

1. That Defendants be found in civil contempt for refusing to abide by the -
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aforementioned Order or, in the altémati\!e;

2. That Defendant’s answer be stricken due to willful and wanton refusal to provide
discovery despite previous Order; |

3. F or an Order requ1ring the defendants to 1dentify all insurance claims made by the
party in the last five (5) years, including the name of the camer the type of policy and the policy
number under which the claim was made, th¢ type of claim, the amount of the claim and the
disposition of the claim;

4. That‘the defendants be found in contempt of court for failure to provide the
complete Federal and State Income Tax retirns for eéxch party named in the above-referenced

matter;

S. ‘Foran Order requiring the defendants to provide copies of their entire Federal and

State Income Tax returns for the pas% five (5) years;

6. That the defendants be required o pay Plaintiff’s attorney fees and costs for this
action; and,
7. For such other and further relief as this Court deems just and proper.

_ Respectfully submitted,

Donald L, Smith, (SC Bar#6699)
Attorney for Plaintiff

122 N. Main Street

Anderson SC 29621

Telephone: (864) 642-9284
Facsimile: (864) 642-9285

Anderson, South Carolina - attorneydonaldsmith(@gmail.com
Dated: September ], 2014,
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ATTORNEY OFFICE OF DONALD SMITH
4 22 N. Main St '
' An}djrsonhgc 29é2! .

o attomeydonaldsmith@gmai1.com
Donald'L. Smith, Esquire »

Telephone: (864) 642-9284
Facsimile: (864) 642-9285

August 15, 2014

Phillip E. Reeves, Esquire
Nicholas A. Farr, Esquire
P.0. Box 10589
Greenviile SC 29603

RE:  Mario Escalante v, David L. Rodgers and Janice W. Rodgers, d/b/a
Whitehall Express Mart '
C.A No.: 2013-CP-04-01700

Gentlemen,

2. Copies of Defendants entire Federal and State Income Tax returns for the,
past five (5} years, - _ \

[ have enclosed a copy of Judge Maddox’s Order for your convenience.

If you have any questions regarding the enclosed materials, please contact me.

With highest regards, 1 remain SN /
Very truly yours, ' S

P YT [ aTRuecoey
Donald L. Smith
Disia - - | sEPso e d
Enclosures . . ‘ 0 o

"+ . CLERK QF.COURT

I
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T
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STATE OF SOUTH CAROLINA : _ ) (N THE COURT OF COMMON PLEAS
. : ) 10th JUDICIAL CIRCUIT
COUNTY OF ANDERSON " | )
) CASENO.: 2013 -CP-04-01700
) .
Mario Escalante, ) MOTION AND ORDER INFORMATION
Plaintiff, ) ‘ FORM AND COVERSHEET
VvS. )
. )
David L. and Janice W. Rodgers, d/b/a )
‘Whitehall Express Mart, T
© Defendant. )
[ Plaintiff's Attorney: o Defendant’s Attorney:
Donaid L. Smith , Bar No. 6699 ‘ Nicholas A. Farr, Bar No. .
Address: o Address: ' .
122 N. Main St. Anderson SC' 29621 ' 55 Beattie Place Suite 1200 Greenville SC
Phone: (864) 642-9284 Fax (864) 542-9285 29601 '
E-mail: attorneydonaldsmith@ngai!.com Other: | Phone: {864) 271-9580 Fax
5 ‘ E-mail: Other:

XIMOTION HEARING REQU;ESTED (attach written motion and complete SECTIONS I and I10)
L JFORM MOTION » NO HEARING REQUESTED (complete SECTIONS II apd 1)
[ JPROPOSED ORDER/CONSENT ORDER {complete SECTIONS II and on

¢ SECTION I: Hearing Information
Nature of Motion: Rule to Show: Cause/Contempt

Estimated Time Needed: 30 minutes Court Reporter Needed:  YES/[ ] NO

SECTION II: Motion/Order Type
P Written motion attached o

[ JForm Motion/Order : - : .
-1 hereby move for relief or action by the cou set forth in the attached proppsed order.

[ §lis)y

Signature of Attoi'neffgr Plaintiff /[ ] Defendant Date submitted

! © SECTION IXI: Motion Fee
[_JPAID - AMOUNT: § :

EXEMPT: [ ] Rule to, Show Cause in Child or Spousal Support
(check reason) [] Domesltic Abuse or Abuse and Neglect

(] Indigent Status [ ] State Agency v. Indigent Party

L] Sexually Violent Predator Act [ Post-Conviction Relief

(] Moticni for Stay in Bankruptey

R Motion for Publication L] Motion for Execution (Rule 69, SCRCP)

Propos%ad order submitted at request of the court; or, R 7

reduced:to writing from motion made in open court per judge’s instructions
Name of Court Reporter: cy : e

Other: Rule to Show Ca use/Contempt

JUDGE’S SECTION [ , E
(] Motion Fee to be paid upon filing of the attached JUDGE CODE: ,
order. ; . - =
(] Other: : : Date: ‘ P TE B n oo o
! CLERK’S VERIFICATION - AL |

Coliected b}a__hf Date Fileé: E l I%OIWL

OTION FEE COLLECTED: § @&0%.- " SEP 3 0 204
$

(] CONTESTED - AMOUNT DUE:

T

CLERK OF COURT
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STATE OF SOUTH CAROLINA

) OMMON PLEAS
: : ) TENTH JUDICIAL CIRCUIT '
COUNTY OF ANDERSON : )
. : )
Mario Escalante, ) C.A.No.: 2013-CP-04-01700
Plaintiff, - )
- ) RULE TO SHOW CAUSE
Vs. )
‘ )
David L. Rodgers and Janice W. Rodgers, )
d/b/a Whitehall Express Mart, : )
Defendants. )
)

TO: DAVID L. RODGERS AND JANICE W. RODGERS, BY AND TBROUGH THEIR

ATTORNEYS, PHILLIP E. REEVES, ESQUIRE AND NICHOLAS A. FARR, ESQUIRE:

Based upon the attached affidavit, it appears that you have not obeyed certain court Order (s)m, ‘

as described in the affidavit. Thereforé,'_ . ,

 IT IS ORDERED THAT YOU APPEAR BEFORE THE Anderson County Court of
Comrmon Pleas on the _-_~__~.day of ___,2014at___ o’clock --.m., then and there to be
prepared to show cause, if any, why the relief requested in th-e. affidavit should not be granted
and why you should not be held iﬁ colntem'pt of court for such disobedience. This order aﬁd rule

to show cause can be served on the above peréon by any means allowable under Rule, 4 (d),

SCRCP.
Presiding Judge
Anderson County Court of
Common Pleas
Tenth Judicial Circuit
~ Signed this day; .

August , 2014,
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' STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
; - ) TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON : )
- Mario Escalante, ) C.A. No.: 2013-CP-04-01700
‘  Plaintiff, ) o |
). COMPLAINT FOR CONTEMPT
vs. ) o .
. ) Q @
David L. Rodgers and Janijce. W Rodge‘rs, ) A ?Ri}& @ Y
d/b/a Whitehall Express Mart, ) :',..
4 Defendants. ) NE ) Skp “ zmz& i
) F = ¥
Plaintiff alleges: i’ S ii m"’ ' 5 -
_ ~ «; . _CLERK OURT ; :.»?.-‘»
1. That the plamtlff in thIS actlon Is a citizen and resident o”fﬁreilounty of Wet{
- State of Texas. T T T
2. That the defendants in this actxon are and have been residents of the County of
Anderson State of South Ca;rohna
3. That the parties were before this court on J anuary 6 2014 for a MOUOI] to Compel

complete responses to First Set of Interrogatones and Ftrst Request for Producnon The hearing .

was presided over by the Honorable J. Cordell Maddox, Jr.

4. That the order contained specific information the defendants must provide to the
plaintiff.
5. That defendants have failed to prowde the information related to the electricity

claim regarding the hghtmng strike that damaged the v1deo survelllance system

6. That defendants have faxIed to provide the Plaintiff with copies of their entire

Federal and State Income Tax returns for the past tive (5) years.

7. That the defendants willful and wanton disregard of the order is bemg done to
prevent Plaintiff from successfully prosecuting this case

WHEREFORE the Plaintiff prays_:

L That defendants be found in civil contempt for refusing to abide by the
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aforementioned Order; | ) “

2. That defendants be held 10 contempt of court for faxlzng to provide the
1nformat10n related to the hghtmng strike, on or about, June 13, 2013;

3. F oran Order requmngade‘fendants identify all insurance claims made by the arty
in the last ﬁve (5) years mcludmg the name of the camer the type of pohcy and policy number
under which the clmm was made the type of cleum the amount of the claun and the disposition
of the case; . | .‘ |

4, Tha defendarfts be found in eontempt of court for failure to provide dle complete
F ederal end State Income Tax returns for each pax’fy named in the above- referenced matter,
‘5. For an Order requmng defendants to provide copxes of thelr entire Federal and

State Income Tax returns for the past five (5) years;

6. That the Defendants be requlred to pay P»Iéintiff"s_attomey fees and costs for this
.aetion; and,
7 For such other and further relief as this Court deems just and proper.

Respectfully submitted,

Donald L. Smith, (SC Bar#6699)
Attomey for Plaintiff
+122 N. Main Street
Anderson SC 29621
“Telephone: (864) 642-9284

Facsimile: (864) 642-9285
- Anderson, South Carolina B

Dated: - August 2014 :
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STATE OF SOUTH CAROLENA ) COURT OF COMMON PLEAS

) TENTH JUDICIAL CRRCUIT - . .
COUNTY OF ANDERSON . % A T E\UE ‘(;QPY
Mano Escalante, ) - ‘
| o )
! Plaintiff, ) .
| ‘ ) ORDER :
Vs. ) ' )O.MT
. ) CLERK OF COUR
! , )
David L. Rodgers and ) Case No.: 2013-CP-04-01790
Ja.mce W. Rodgers; d/b/a, ) : ;
Wmue:all Express Mart, )}

)

Defendants )

THES MA’I‘TER came before the Court upon a properly filed and served Motion to
Compel. The subject of this Motion was to compel discovery. The Plaintiff had served
lnte*rogatonys and Requests for Production on the Defendants. The Plaintiff contends that the

responses provided were inadequate. The Plaintiff requests that the Court order the defense to
providé the discovery as requested. | J

The defense responded that relevant responses to the dzscovery requests had been
provided. However, some of the discovery requested was overreaching and extended beyond
what is deemed reasonable for this achon

The Court reviewed the documents provided, and the statenents of counsel. Some of the
discovery requested was premature. That discovery may be addressed at a later date. However,
the mscovery provided was insufficient.

WHEREFORE, IT IS ORDERED:

1. The Defendants shall identify all insurance claims made by the party in the last

five (5) years including the name of the ¢ carrier, the type of policy and policy number

under which the claim was made, the type of claim, the amount of the claim and the
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disposition of the case.

2. - The Defendants shall identify the names, addresses and phone numbers of all

employees who were wérldxig at the Whitehall Express Mart on May 5, 2013.
3. The Defendants shall provide the names and addresses of all of the banks at which

they had accounts on May 5, 2013,

4. The Defendants shall provide the addresses of all of

the property that they held,
whether jointly or individually, on May 5, 2013, ' |
5. The Defendants shali provide the 