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The Appellants request a rehearing, The basis for the request is discussed below.

L The Standard of Care issue was preserved for review. .

This Court states “a party must file a Rule 59(e) SCRCP, motion ‘when an issue or
argument has been raised, but not ruled on, in order to preserve it for appellate review.” From the
Pre-trial Brief, through the opening statement, numerous times throughout the course of trial, and
again in the Appellant’s proposed Order, the issue of the Standard of Care was thoroughly and
repeatedly raised. By signing the Order written by Respondent, the Standard of Care as outlined
by Appellants was rejected and ruled upon. The trial Court had one proposed order with the
Standard of Care in place for over 100 years. ’fhe Trial Court had another proposed order with a
different standard of care. The trial Court chose the latter. To say the Trial Court didn’t rule upon
this issue would be to presume the Trial Court was asleep the entire time and failed to read anything
submitted by the Appellants.

IL The Latent Defect argument was preserved for review.

Whether the height defect in the line was hidden was repeated throughout trial and the 1ssue
was central to the case present by both parties. Appellants spent much time eliciting how often
inspections are required and what those inspections are recluifed to include. In the end,
Respondent, by its own admission, never inspected the line, A condition cannot be a latent defect
if there is no reasonable inspection taking place. Respondent, on the other hand, took the position
that the line was sufficiently and reasonably inspected, and no such height defect was noted. In
other words, if there was a height defect in the line, it was not readily apparent through
Respondent’s reasonable inspection. This, by definition, is & latent defect and the position taken
by Respondent. The Trial Court rejected Appellant’s contentions and in citing Grier as support,

ruled the height defect in the line was a latent defect.
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II1. The Grier case is a latent defect case.

/9

With all due fespect, one cammot read the Grier decision and conclude that the ruling was

not based upon the existence of a latent defect. The only testimony quoted by the Supreme Court
was that concerning a latent defect. The ruling itself explicitly states the “reason” for the ruling is
because of the existence of the latent defect,

The operator must act with care and diligence to see that his brakes meet the
standard prescribed by statute; but if because of some latent defect, unknown to
the operator and not reasonably discoverable upon proper inspection, he is not.able
to control the movement of his car, he is not negligent, and for that reason not
liable for injuries directly resulting from such loss of control. Grier v. Corneliug,
247 8.C. 521, 148 S.E.2d 338 (1966)

When the Trial Court found Respondent was not negligent and based the ruling on the
Grier case, it either cited the wrong case in support of the decision or had to have equated the
condition of the line to a latent defect, In so doing, the Trial Court found the condition of the line
on the one hand to be a hidden danger/latent defect and on the other hand open and obvious,
Because of this problem, Appellant can certainly understand why Respondent argues this is not
the reason the Trial Court relied upon the Grier case. But, that does not change the fact that the
ruling in the Grier case was based upon the existence of a latent defect, Simply ignoring these
words and skipping the “reason” for the ruling, the thing that makes the acts or omissions not
negligent, does not change the legal implication of citing this case as support for the ruling.

IV. One cannot compare the acts of each party without first knowing the standard of
care that applies to each of them.

It would be impossible to determine if the acts or omissions of either party constituted
negligence WithOl.lt first applying the correct standard of care that applied ﬁo each of them, It would
be equally impossible to compare those acts or omissions without applying of the correct standard

of care. It would be an error of law to compare the negligence of one party with the other using

o
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the exact same standard of care if 100 years of case law dictates the standard of care amongst the

parties to be different,

North Charleston, South Carolina

Tuly 9, 2018

Respeciflilly)Submitted
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Hoffman Law Firm
7087 Rivers Avenue
North Charleston, SC 29406
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Don C. Keenan (pro hac vice)
Andrew Gould (pro hac vice)
The Keenan Law Firm

148 Nassau Street, N.W,
Atlanta, GA 30303
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Attorneys for the Appellant
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BERKELEY COUNTY CIRCUIT COURT
Roger M. Young, Sr., Circuit Court Judge RE
CEIVE@

Civil Action Nos.: 14-CP-08-1231, 14-CP-08-1232 JUL 09 2018
Appellate Case No.: 2016-000521

SC Court of Appeals
- Estate of John Fortney, Deceased,
By His Duly Appointed Personal :
Representative, Constance S. Fortney,..................co.ovveen.. Appellant,
V.
Berkeley Electric Cooperative,..........oo...vvevvveriineannannn., Respondent.
AND
John Steven RobINSON,..........vvviieeii e vvr v Appellant,
V.
Berkeley Electric Cooperative,.................. s ...Respondent.
PROOF OF SERVICE

I certify that on July ﬂ_, 2018, I have served the Petition for Rehearing addressed to the
attorneys of record as follows: Pope D. Johnson, ITI, Esquire, 1230 Richland Street, Columbia, SC

29201 and Jobn B, Williams, Esquire, Williams & Hults, LLC,P.0. Box 1288, Moncks Cormner,

SC 29461,

July ﬁ , 2018 / 7
Kevfn/B. Smith /2
Hoffuan Law Firm
7087 Rivers Avenue

N. Charleston, SC 29406
(843) 769-7077

ksmith@hoffimanlaw.net
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Other Counsel of Record:
Pope D. Johnson, 11, Esquire
1230 Richland Street
Columbia SC 29201

(803) 730-1078
nope@popejohnsonlaw.com

John B. Williams, Esquire
Williams & Hulst, LLC
P.O.Box 1288

Moncks Corner SC 29461
(843) 761-8232
jbw@williamsandhulst.com

Aftomeys for Respondent
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KEVIN B. SMITH
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LAW FIRM, LLC

- 70B7 RIVERS AVENUE
N. CHARLESTON, SC 29406

The Honorable Jenny Abbott Kitchings _

Clerk of Court-

South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

WWW. HOFFMANLAW.NET
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S. BRICE PEPER
AMANDA R, STEARNS
JOSHUA E. S5LAVIN

T,

JUL 09 2018

SC COUﬁ of Appeals

RE: Estate of John Fortney, deceased, by his duly appointed Personal Representative
Constance S, Fortuey and John Steven Robinson v. Berkeley Electric Cooperative
" Ct. App. Case No.: 2016-000521
Date of Accident: 4/23/08

Dear Ms. Kitchings:

Enclosed please find the original and seven (7) copies of the Appellant’s Petition for
Rehearing and Proof of Service in the above-referenced matter. Please file the original and six (6)
copies, and return to me a file-stamped copy in the envelope provided. 1 have also included our
firm check for $25.00 for your filing fee.

By copy hereof to Pope D. Johnson, III, Esquire and John B. Williams, Bsquire, Attomeys
for the Defendant (Respondent), I am serving upon the Respondent a copy of this pleading as
shown on the enclosed Proof of Service.

Thank you very much for your assistance in this matter. With kind regards, I am

KBS/jhd
Enclosures

cc: Constance S. Fortney, PR for the Estate of John Formey

John Robinson

Pope D. Johnson, I, Esquire
Johno “Jack” Williams, Esquire
Don C. Keenan, Bsquire
Andrew Gould, Esquire

PHONE: 843-769-7077 EMAIL:

CONTACTRHOFFMANLAW.NET

FAX: B43-769-4567
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AHOFFMAN

LAWFIRM, LLI-C:

Davio L. HRPFMAN, JR. 843-769-70Q'77 7087 RIVERS AVENUE
KEVIN B. SMITH FAX!: B43-769-4567 N, CHARLES®TON, 8.C. 29406
MATTHEW R, COOK TOLL FREE! 1-BEE-765-7177 CONTAGT@HOFFMANLAW.NET
5. BRICE PERER WWW.HOFFMANLAW,NET

FAX COVER SHEET

To: Clerk Date: July 9, 2018

Company: South Carolina Court of Appeals _Sender: Janet DeBruhl for Kevin Smith, Esq.
Fax No.:  (803)734-1839 Number of pages (including cover): (j

RE: Name: Estate of lohn Fortney Appellate Court Case No.: 2016-000521

Message: Enclosed Is a copy of the Appellant’s Petition for Rehearing in thlis case. Please note
this was placed in the U.S. Mail TODAY, July 9, 2018, together with our $25.00 filing
fee. Please let me know ASAP if anything further is needed. Thank you.

R ECEIVE
JUL 09 2018
SC Court of Appeals

IF YOU DO NOT RECEIVE ALL PAGES PLEASE CALL 843-769-7077
Confidentiality Note: :

The information contained in this facsimile is legally privileged and confidential information intended only for
the use of the individual or the entity named above. If the reader of this message is not the intended recipient, you
are hereby notified that any dissemination, distribution or copying of this telecopy is strictly prohibited. If you have
received this telecopy in error, please immediately notify us by telephone and return the original message to us at the
address above via the United States Postal Service.




